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STATEMENT OF ADDITIONAL AUTHORITIES

Pursuant to RAP 10.8, Respondent submits this statement of
additional authorities to provide the Court with the recent decisions in
Fiser v. Dell, Inc., --- P.3d ----, No. 30,424 (N.M. June 27, 2008) (Slip.
Op.), and Brack v. Omni Loan Company, No. D049198, --- Cal. Rptr. 3d --
--, 2008 WL 2433830 (Cal. Ct. App. June 17, 2008).

In Fiser, the New Mexico Supreme Court held that the class action
ban embedded in Dell’s consumer contract is unconscionable under New
Mexico law. The court stated that “enforcing the class action ban would
be tantamount to allowing Defendant to unilaterally exempt itself from
New Mexico consumer protection laws.” Slip Op. at 11. That holding is
relevant to Respondent’s argument that the class action ban in AT&T’s
arbitration clause here is substantively unconscionable under Washington
law because it would effectively serve as an exculpatory clause. E.g.,
Respondent’s Supplemental Br. at 8-15.

Fiser further held that enforcement of Dell’s Texas choice-of-law
clause would violate New Mexico’s fundamental public policy of ensuring
that all consumers have a viable mechanism for dispute resolution. Slip
Op. at 3—10. This holding is relevant to Respondent’s argument that
AT&T’s New York choice-of-law clause is unenforceable. E.g.,

Respondent’s Supplemental Brief at 16-25.



In Brack, the California Court of Appeal refused to enforce a
Nevada lender’s Nevada choice-of-law clause and held that California’s
Finance Lenders Law applied to claims against the lender by a class of
members of the military stationed in California. 2008 WL 2433830 at *7—
11. The court held that “[a]pplication of the choice-of-law provisi.on .
would undermine the fundamental policy” expressed in the law because it
would “immunize[] Omni’s activities in this state from [the law’s]
regulatory scheme.” Id. at *9. The court further stated that California’s
interest in application of its laws was materially greater than Nevada’s
interest, because “application of Nevada law would deprive a substantial
segment of the borrowing public in this state” of the protections of
California law, while Nevada “has no policy which prevents its lenders
from subjecting themselves to the regulatory authority of other states.” Id.
at 10. This holding is relevant to Respondent’s argument that AT&T’s
New York choice-of-law clause is unenforceable. E.g., Respondent’s
Supplemental Brief at 16-25.
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| OPINION
SERNA, Justice.
{11 We granted certiorari to review whether Defendant Dell Computer Corporation’s
Motion to Stay and Compel Arbitration pursuant to the Federal Arbitration Act was
properly granted. We hold that, in the context of small consumer claims that would
be prohibitively costly to bring on an individual basis, contractual prohibitions on
class relief are contrary to New Mexico’s fundamental public policy of encouraging
the resolution of small consumer claims and are therefore unenfqrceable In this state.
We reverse.
L FACTUAL BACKGROUND AND PROCEEDINGS BELOW
2y Plaintiff Robert Fiser purchased a computer from Defendant via the company’s
website. He subsequently filed a putative class action lawsuit contending that
Defendant systematically misrepresents the memory size of its computers. He alleges
violations of the New Mexico Unfair Practices Act (UPA), NMSA 1978, Sections 57-
12-1 to -26 (1967, as amended through 2003), the New Mexico False Advertising
Act, NMSA 1978, Sections 57-15-1 to -10 (1965), the New Mexico Uniform
Commercial Code (UCC), NMSA 1978, Sections 55-1-101 to -12-111 (1961, as
amended), and common law concepts of breach of contract, breach of warranty,
misrepresentation, violations ofthe covenants of good faith and fair dealing, bad faith,
and unjust enrichment.

3y Central to the issue presented is the scant amount of damages alleged: Plaintiff
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estimates that Defendant’s alleged misrepresentation results in a monetary loss to its
customers of just ten to twenty dollars per computer.

{4} Defendant filed a Motion to Stay and Compel Arbitration pursuant to the
Federal Arbitration Act (FAA). See9 U.S.C. §§ 3, 4 (2000). Defendant argued that,
pursuant to the “terms and conditions” on its website at the time of the purchase,
Plaintiff is required to individually arbitrate his claims and is precluded from
proceeding on a classwide basis either in litigation or arbitration. The “terms and
conditions” included an arbitration clause mandating that “any claim, dispute, or
controversy . . . against Dell . . . [was subject to] binding arbitration administered by
the National Arbitration Forum (NAF).” The terms also included a clause (hereinafter
referred to as the class action ban) which directed that the arbitration was “limited
solely to the dispute or controversy between [Plaintiff] and Dell.”! Finally, the “terms
and conditions” contained a choice-of-law provision declaring Texas law to be
controlling. Although the parties disagree over whether Plaintiff assented to
Defendant’s “terms and conditions,” we do not reach that issue. We assume without
deciding, for the purpose of our analysis, that he assented to the terms.

s The district court agreed with Defendant that Plaintiff was bound by the

'Although, in the past, the procedural rules of the NAF also did not allow for
classwide arbitration, the rules have apparently been amended to provide for such a
procedure since briefing was completed. See http://www.arb-forum.com/default.aspx
and proceed through the links as follows: “programs and rules,” “arbitration,” “the
code of procedure,” “arbitration class procedures.”

2
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arbitration provision and thus granted Defendant’s motion. The Court of Appeals

affirmed. Fiser v. Dell, 2007-NMCA-087, 4 1, 142 N.M. 331, 165 P.3d 328.
Plaintiffpetitioned for a writ of certiorari; both the New Mexico Attorney General and
Public Justice filed amicus briefs in support of Plaintiff. Because we conclude that
the class action ban is contrary to fundamental New Mexico public policy, we reverse.
II. DISCUSSION

A. Application of Texas Law Would Violate New Mexico Public Policy

1. New Mexico Respects Choice-of-Law Provisions Unless Application of the

Chosen Law Would Contravene New Mexico Public Policy
6y The threshold question in determining the validity of the class action ban is

which state’s law must be applied to this potentially multi-state class action that was
filed in New Mexico by a New Mexico resident against a defendant that maintains its
principal place of business in Texas for damages relating to a contract that contains
a choice-of-law clause directing that Texas law be applied.

(7 New Mexico respects party autonomy; the law to be applied to a particular
dispute may be chosen by the parties through a contractual choice-of-law provision.
Section 55-1-301 (A); see also _Um’tea’ Wholesale Liquor Co. v. Brown-Forman
Distillers Corp., 108 N.M. 467, 470, 775 P.2d 233, 236 (1987). However, when
application of the law chosen by the parties offends New Mexico public policy, our
courts may decline to enforce the choice-of-law provision and apply New Mexico law

instead. United Wholesale Liguor, 108 N.M. at 470, 775 P.2d at 236; Sandoval v.
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Valdez, 91 N.M. 705,707, 580 P.2d 131, 133 (Ct. App. 1978). New Mexico courts
will not give effect to another state’s laws where those laws would “violate some
fundamental principle of justice.” Reagan v. McGee Drilling Corp., 1997-NMCA-
014,99, 123 N.M. 68, 933 P.2d 867 (quoted authority omitted).

@ Application of Texas law to the instant matter would likely require enforcing
the class action ban. See AutoNation USA Corp. v. Leroy, 105 S.W.3d 190, 199-201
(Tex. App. 2003) (contractual prohibiﬁon- of class actions not fundamentally unfair
or violative of public policy). Unless enforcement of the class action ban would run
afoul of fundamental New Mexico public policy, our conflict of law rules counsel
respecting the choice-of-law provision and applying Texas law.

2. It is Fundamental New Mexico Policy that Consumers Have a Viable
Mechanism for Dispute Resolution, No Matter the Size of the Claim

{99 ~ New Mexico policy strongly supports the resolution of consumer claims,
regardless of the amount of damages alleged. That policy is demonstrated by several
of our statutes. For example, the New Mexico legislature enacted the UPA, which is
unequivocal: “[u]nfair or deceptive trade practices and unconscionable trade practices
in the conduct of any trade or commerce are unlawful.” Section 57-12-3. The UPA
was clearly drafted to include a remedy for small claims: a party need not show any
monetary damage to be entitled to an injunction, Section 57-12-10(A), and “[a]ny
person who suffers any loss of money . . . [may] recover actual damages or the sum of

one hundred dollars ($100), whichever is greater.” Section 57-12-10(B) (emphasis
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added).

10y The fundamental New Mexico policy of providing consumers a mechanism for
dispute resolution is also seen in the False Advertising Act, which specifically
empowers private individuals to bring rights of action in the name of the state and for
“all others similarly situated.” Section 57-15-5.

{11y Yet another example of New Mexico’s fundamental public policy in ensuring
that consumers have an opportunity to redress their harm is the Consumer Protection
Division of the Attorney General’s Office, which is charged with protecting New
Mexico citizens from unfair and deceptive trade practices. In this effort, the
Consumer Protection Division is authorized and funded to investigate suspicious
business activities, informally resolve the complaints of dissatisfied consumers,
educate citizens about their consumer rights, and file lawsuits on behalf of the public.

3. The Class Action Device is Critical to Enforcement of Consumer Rights in
New Mexico

{12z The opportunity to seek class relief is of particular importance to the
enforcement of consumer rights because it provides a mechanism for the spreading of
costs. The class action device allows claimants with individually small claims the
opportunity for relief that would otherwise be economically infeasible because they
may collectively share the otherwise prohibitive costs of bringing and maintaining the
claim. See, e.g., | Alba Conte & Herbert B. Newberg, Newberg on Class Actions §

[.6, at 26 (4th ed. 2002). “In many cases, the availability of class action relief is a




10

11

12

13

14

15

18

19

20

sine qua non to permit the adequate vindication of consumer rights.” State ex rel.
Dunlap v. Berger, 567 S.E.2d 265, 278 (W. Va. 2002). “The class action is one of
the few legal remedies the small claimant has against those who command the status
quo.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 186 (1974) (Douglas, J.,
dissenting in part).

{133 The opportunity for class relief and its importance to consumer rights is
enshrined in the fundamental policy of New Mexico and evidenced by our statutory
scheme. See, e.g., Rule 1-023 NMRA (setting forth the rules of civil procedure
governing class actions). Notably, the UPA specifically references class actions as a
private remédy available under the act. Section 57-12-10(E). Further, the New
Mexico Uniform Arbitration Act declares that arbitration clauses that require
consumers to decline participation in class actions are unenforceable and voidable,
See NMSA 1978, §§ 44-7A-1(b)(4)(f), 44-7TA-5 (2001). While this provision may be
preempted by the FAA, see Perry v. Thomas, 482 U.S. 483,492 1n.9 (1987) (“A state-
law principle that takes its meaning precisely from the fact that a contract to arbitrate
is at issue does not comport with [the FAA].”), it is clear evidence ofthe fundamental
New Mexico policy of allowing consumers a means to redress their injuries via the
class action device.

14y In New Mexico, we recognize that the class action was devised for “vindication

of the rights of groups of people who individually would be without effective strength
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to bring their opponents into court at all.” Romero v. Phillip Morris, Inc., 2005-1
NMCA-035, § 36, 137 N.M. 229, 109 P.3d 768 (quoted authority omitted). A
purpose of the class action is to conserve party resources. /d. As the United States

Supreme Court recognized,

[t]he policy at the very core of the class action mechanism is to overcome

the problem that small recoveries do not provide the incentive for any

individual to bring a solo action prosecuting his or her rights. A class

action solves this problem by aggregating the relatively paltry potential

recoveries into something worth someone’s (usually an attorney’s) labor.
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997) (quoted authority
omitted). “Where it is not economically feasible to obtain relief within the traditional
framework of a multiplicity of small individual suits for damages, aggrieved persons
may be without any e‘ffective redress unless they may employ the class-action device.”
Deposit Guar. Nat'l Bank, Jackson, Miss. v. Roper, 445 U.S. 326, 339 (1980). The
Federal Rules Advisory Committee recognized the critical nature of the class action
to individuals with small claims when it directed that one of the grounds on which
class certification may be appropriate is where “the amounts at stake for individuals
[are] so small that separate suits would be impracticable.” Fed. R. Civ. P. 23(b)(3),
advisory committee note (1966 amendment). |
{155 Thus, beyond merely a procedural tool, the class action functions as a
gatekeeper to relief when the cost of bringing a single claim is greater than the

damages alleged. When viewed in this light, a contractual provision that purports to

ban class actions for small claims implicates not just the opportunity for a class action

7
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but the more fundamental right to a meaningful remedy for one’s claims. This Court
has recognized that the right of access to the courts is part of the right to petition for
redress of grievances guaranteed by both the United States and New Mexico
constitutions. Jiron v. Mahlab, 99 N.M. 425, 426, 659 P.2d 311, 312 (1983); see
also U.S. Const. amends. [, XIV; N.M. const., art. I, § 18. While the class action ban
may or may not rise to the level of a constitutional violation, a prohibition on class
relief where there is no meaningful alternative for redress of injury certainly does not
provide for effective vindication of rights. See Mitsubishi Motors Corp., v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 637 (1985) (“[S]o long as the proépective
litigant effectively may vindicate its statutory cause of action in the arbitral forum, [a]
statute will continue to serve both its remedial and deterrent function.”).

(16 Inview ofthe fact that Plaintiff’s alleged damages are just ten tb twenty dollars,
by attempting to prevent him from seeking class relief, Defendant has essentially
foreclosed the possibility that Plaintiff may obtain any relief. Thus, we conclude that
Defendant’s prohibition on class action relief, when applied to small claims plaintiffs,
1s contrary to New Mexico’s fundamental public policy to provide a forum for relief

for small consumer claims. The words of the California Supreme Court are apropos:

By imposing this clause on its customers, [Defendant] has essentially
granted itself'alicense to push the boundaries of good business practices
to their furthest limits, fully aware that relatively few, if any, customers
will seek legal remedies, and that any remedies obtained will only
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pertain to that single customer without collateral estoppel effect. The

potential for millions of customers to be . . . without an effective method

of redress cannot be ignored.
Discover Bank v. Super. Ct., 113 P.3d 1100, 1108 (Cal. 2005).
{177 Defendant contends that Plaintiff has not met the evidentiary burden of proving
that his damages are outweighed by the cost of bringing an individual claim. While
we recognize that, in some cases, more extensive factfinding will be required, we
emphasize that Plaintiff only alleges his damages to be between ten and twenty
dollars. We do not find it necessary to engage in an exhaustive analysis regarding
whether the economic and opportunity costs of bringing a ten to twenty dollar claim
are prohibitive. In light of attorney’s fees, the costs of gathering evidence and
preparing the case, and the time spent educating himself on the issues and organizing
and presenting the claim, the likelihood that Plaintiff’s actual costs will exceed ten to
twenty dollars is certain. The economic realities of the present case are clearly more
tangible than the mere “risk” that Plaintiff will be faced with prohibitive costs. Cf.
Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 90-91 (2000) (holding that
arbitration agreement’s failure to address how parties would allocate arbitration costs
does not render it per se unenforceable on the grounds that the claimant may be
subjected to steep costs where claimant did not present evidence that she would be

subjected to such high costs). Suffice it to say that “only a lunatic or a fanatic sues

for [ten to twenty dollars.]” Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661
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(7th Cir. 2004).

{184  For all of the foregoing reasons, New Mexico’s fundamental public policy
requires that consumers with small claims have a mechanism for dispute resolution
via the class action. Therefore, application of Texas law, that would allow the class
action ban, is contrary to New Mexico public policy. See AutoNation, 105 S.W.3d
at 199-201. Accordingly, we invoke the public policy exception and apply New
Mexico law rather than Texas law to analyze the validity of the class action ban.

B. Under New Mexico Law, the Class Action Ban is Invalid Because It is
Contrary to Public Policy and Therefore Unconscionable

(19  Plaintiff contends that the class action ban is unconscionable. This
determination is a matter of law and is reviewed de novo. Bowlin’s, Inc. v. Ramsey
Oil Co., 99 N.M. 660, 666, 662 P.2d 661, 667 (Ct. App. 1983). We agree.

200 The classic articulation of unconscionability is that it is comprised of two
prongs: substantive unconscionability and procedural unconscionability. Joseph M.
Perillo, 7 Corbin on Contracts § 29.4, at 388 (2002 ed.). Substantive
unconscionability relates to the content of the contract terms and whether they are
illegal, contrary to public policy, or grossly unfair. Padilla v. State Farm Mut. Auto
Ins. Co.,2003-NMSC-011, § 14, 133 N.M. 661, 68 P.3d 901; Guthmann v. La Vida
Llena, 103 N.M. 506, 510, 709 P.2d 675, 679 (1985). Procedural unconscionability
is determined by analyzing the circumstances surrounding the contract’s formation,

such as whether it was an adhesive contract and the relative bargaining power of the

10
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parties. Guthmann, 103 N.M. at 510, 709 P.2d at 679 (quoted authority omitted).
“The weight given to procedural and substantive considerations varies with the
circumstances of each case.” /d.

213 Asset forth above, we concluded in the course of our conflict analysis that the
class action ban violates Ner Mexico public policy. By preventing customers with
small claims from attempting class relief and thereby circumscribing their only
economically efficient means for rédress, Defendant’s class action ban exculpates the
company from wrongdoing. “Denial of a class action in cases where it is appropriate
may have the effect of allowing an unscrupulous wrongdoer to retain the benefits of
its wrongful conduct.” Discover Bank, 113 P.3d at 1106 (quoted authority omitted).
On these facts, enforcing the class action ban would be tantamount to allowing
Defendant to unilaterally exempt itself from New Mexico consumer protection laws.
It is not hypérbole or exaggeration to say that it is a fundamental principle of justice
in New Mexico that corporations may not tailor the laws that our legislature has
enacted in order to shield themselves from the potential claims of consumers. Because
it violates public policy by depriving small claims consumers of a meaningful remedy
and exculpating Defendant from potential wrongdoing, the class action ban meets the
test for substantive unconscionability.

22y Inthe instant case, the nature of the “terms and conditions” may or may not rise
to the level of an adhesive or procedurally unconscionable contract. When a court

makes an analysis into whether a particular contract is adhesive, it typically inquires

11
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into three factors: (1) whether it was prepared entirely by one party for the acceptance
of the other; (2) whether the party proffering the contract enjoyed superior bargaining
power because the weaker party could not avoid doing business under the particular
terms; and whether the contract was offered to the weaker party without an
opportunity for bargaining on a take-it-or-leave-it basis. Guthmann, 103 N.M. at 509,
709 P.2d at 678. The Court of Appeals held that the terms did not constitute a
contract of adhesion because there was no evidence that Plaintiff could not avoid
doing business under the particular terms mandated by Defendant. Fiser, 2007-
NMCA-087, 9 35. While we agree that Defendant’s “terms and conditions” may not
rise to the level of an adhesive contract, we nevertheless conclude that the terms are
unenforceable because there has been such an overwhelming showing of substantive
unconscionability. For these reasons, the agreement is unconscionable under New
Mexico law and will not be enforced in this state.?

C. Invalidation of the Arbitration Agreement and Embedded Exculpatory
Class Action Ban is Not Preempted by the FAA

233 Having held that the class action ban is unenforceable in New Mexico, we turn

to an examination of whether the FAA preempts our ruling. Congress enacted the

2 We note that numerous other jurisdictions have also concluded that class
action bans areunconscionable. See, e.g., Shroyerv. New Cingular Wireless Services,
Inc., 498 F.3d 976, 984 (9th Cir. 2007); Skirchak v. Dynamics Research Corp., 432
F. Supp. 2d 175, 180-81 (D. Mass. 2006); Szetela v. Discover Bank, 118 Cal. Rptr.
2d 862, 867 (Cal. Ct. App. 2002); Kinkel v. Cingular Wireless, LLC, 857 N.E.2d

250, 274-75 (1ll. 2006).

12
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FAA to counteract judicial hostility to arbitration. See Sections 1-16; Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006). The Act provides that
arbitration agreements “shall be valid, irrevocable, and enforceable, save upon such
grounds that exist at law or in equity for the revocation of any contract.” Section 2.
While the FAA prevents “[s]tates from singling out arbitration provisions for suspect
status,” Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996), it does not
give arbitration provisions special protection either. It only requires that they be
placed “upon the same footing as other contracts.” Sherk v. Alberto-Culver Co., 417
U.S. 506,511 (1974) (quoted authority omitted). “Thus, generally applicable contract
defenses, such as fraud, duress, or unconscionability, may be applied to invalidate
arbitration agreements without contravening § 2.” Doctor’s Assocs.,517 U.S. at 687.
Because our invalidation of the ban on class relief rests on the doctrine of
unconscionability, a doctrine that exists for the revocation of any contract, the FAA
does not preempt our holding. Class action bans that effectively deny consumer
plaintiffs relief are invalid in New Mexico, regardless of the contracts in which they
are found.

D.  The Class Action Ban is Not Severable

24 When a provision of a contract is determined to be unconscionable, we “may
refuse to enforce the contract, or [we] may enforce the remainder of the contract

without the unconscionable clause, or [we] may so limit the application of any

13
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unconscionable clause as to avoid any unconscionable result.” Section 55-2-302;
accord State ex rel. State Highway & Transp. Dep’t. v. Garley, 111 N.M. 383, 389-
90, 806 P.2d 32, 38-39 (1991). Here, the class action ban is part of the arbitration
provision and is central to the mechanism for resolving the dispute between the
parties; therefore, it cannot be severed. We decline to enforce the arbitration
provision.

II1. CONCLUSION

{25} Contractual prohibition of class relief, as applied to claims that would be
economically inefficient to bring on an individual basis, is contrary to the fundamental
public policy of New Mexico to provide a forum for the resolution of all consumer
claims and is therefore unenforceable in this state. The arbitration provision is invalid
and the Court of Appeals reversed. We remand for proceedings consistent with this
opinion. |

26;  IT IS SO ORDERED.

PATRICIO M. SERN/A, Justice
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BENKE, Acting P.J.

*1 The principal defendant in this class action
lawsuit, respondent Omni Loan Company, Ltd.
(Omni),™ a Nevada corporation, engaged in
consumer lending in California. Although Omni's
activities would otherwise be subject to the California
Finance Lenders Law (Finance Lenders Law)
(Fin.Code, ™2 § 22000 et seq.), under choice-of-law
provisions in Omni's loan agreements borrowers
agreed Omni's loans would be governed by the law of
Nevada. We conclude this choice of Nevada law is
not enforceable.

In general, California courts will enforce a
contractual choice of law if the state whose law was
chosen has an interest in the parties' controversy.
However, if application of the chosen law conflicts
with a fundamental policy of this state, our courts
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must consider the impact application of the law will
have on California's interests. If California's interests
are materially greater than the interests of the state
whose law was chosen by the parties, California will
apply its law.

As we explain more fully below, here because
application of Nevada law would conflict with
fundamental California policy as manifested in the
Finance Lenders Law and because California has a
greater interest in the parties' transaction than
Nevada, the parties' choice of law is not enforceable.

FACTUAL AND PROCEDURAL BACKGROUND

Omni is a Nevada corporation with its principal place
of business in Las Vegas, Nevada." > Omni is in the
business of providing consumer loans to members of
the military. Typically, Omni's loans are between
$900 and $1,800, have repayment schedules of
between nine and eighteen months, and are funded by
Omni on the same day Omni receives a borrower's
application. In California, Omni's borrowers are
nonresident members of the military, most of whom
agree to repay their loans by way of deductions from
their military paychecks. Omni's borrowers must also
provide Omni with a security interest in personal

property.

Commencing in July 1997 Omni attempted to obtain
permission from the Commissioner of Corporations
(the commissioner) to make loans in California to
nonresident members of the military without
complying with the requirements of the Finance
Lenders Law. In seeking permission to make such
loans, Omni relied on an early ruling the
commissioner had provided to one of Omni's
competitors, Pioneer Military Lending, Inc.
(Pioneer). In 1996 Pioneer contacted the
commissioner and described a loan program
restricted to nonresident military personnel Pioneer
planned to establish in California. Pioneer asked the
commissioner for a ruling that its loan program was
not subject to the Finance Lenders Law, and the
commissioner provided it with such a ruling. In a
letter to Pioneer, the commissioner stated “it is
difficult to discern what the interest is of the State of
California so as to require licensure of Pioneer under
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[Finance Lenders Law].” Thus, the commissioner
advised Pioneer its loan program was not finance
lending within the meaning of the Finance Lenders
Law.

*2 The commissioner declined to provide Omni with
a ruling permitting it to operate its loan programs in
California without a Finance Lenders Law license. In
declining to grant Omni's request, the commissioner
stated: “Omni's proposed lending activities are
similar to Pioneer's, in that both lenders have
represented to the Department that they will only be
making loans to military personnel who are not
residents of California. However, Omni appears to
propose a greater business presence in California than
Pioneer proposed to the Department. Pioneer
represented to the Department that its loan paperwork
would not be processed in California, and that the
loans would be funded out-of-state. Thus, Pioneer
represented that it would be making the loans from
out-of-state to nonresidents stationed in California,
and that its business activities within California
would be minimal. Omni appears to propose a main
California office to perform all functions related to
making loans, and to further propose contracting with
one to two independent contractors to facilitate the
lending through the California main office. Omni is
proposing to engage in more lending activities within
the state of California than Pioneer, and is therefore
more likely to be engaged in the business of a finance
lender in California than Pioneer. In short, Omni has
not chosen to structure its California lending
activities in a manner identical to the Pioneer
structure set forth in [the Pioneer letter.]”

Omni challenged the commissioner's conclusion its
business plan was materially different from Pioneer's.
However, the commissioner declined to alter the
Department of Corporations' determination: “As
noted in [our earlier letter to you], the Department is
unwilling to expand the reasoning in [the Pioneer
letter] to include expanded business activity in
California merely because the lending is to non-
resident military personnel. Under. the [Finance
Lenders Law], California has a number of state
interests in licensing finance lending activities
beyond the protection of its citizens; therefore, any
expansion of the business presence and business
activities in California related to loans to non-resident
military personnel could impact the state's interests
and thus the Department would require licensure
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under the [Finance Lenders Law].”

Notwithstanding the commissioner's refusal to
provide Omni with a ruling permitting it to operate in
California without a license, in 2000 Omni opened a
loan office in Oceanside, and in 2002 it opened
another office in San Diego. In addition to the loan
offices, Omni developed a Retail Partners Program
with California retailers by which Omni financed
retail purchases by nonresident members of the
military. Although Omni restricted lending from its
California offices to nonresident members of the
military, when California members of the military
came into one of the Omni's offices, the California
residents were directed to a computer terminal in the
office and advised to go online and obtain financing
through Omni's online affiliate, Militaryloans.com.

*3 Plaintiff and appellant Joshua W. Brack was a
nonresident member of the military stationed at
Camp  Pendleton. Brack initially  applied
electronically for a loan from Omni but was directed
to complete his loan application at Omni's Oceanside
office. Brack was not advised until he was presented
with the loan agreement the interest rate would be
34.89 percent per annum. The loan was secured by
Brack's personal property and included a $104.63
charge for property insurance and a prepaid finance
charge. Like all of Omni's loans, Brack's loan
agreement contained a choice-of-law provision,
which stated: “You agree that this loan contract is
subject to Nevada State law.”Brack repaid his loan in
October 2002.

In December 2003 Brack filed a class action lawsuit
against Omni. Brack's principal allegation was that
Omni's practices violated borrower's rights under the
Finance Lenders Law. Brack alleged Omni's
violations of the Finance Lenders Law gave rise to
claims under the Consumers Legal Remedies Act
(Civ.Code, § 1750 et seq.) and the Unfair
Competition Law (Bus. & Prof.Code, § 17200 et
seq.) as well as under the Finance Lenders Law itself.
Among other allegations, Brack alleged Omni was
engaged in the business of a finance lender without
obtaining a license from the commissioner and failed
to prominently display in its offices a full and
accurate schedule of its interest rate and other
charges.

Omni answered the complaint and denied its material
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allegations. In addition, Omni asserted as an
affirmative defense its contention that Brack's loan
and all the loans of the putative class members
contained a choice-of-law provision under which the
borrowers agreed the loan would be governed by the
law of Nevada. Omni also asserted Brack's claims
were barred by the commerce clause of the United
States Constitution.

Omni stipulated to class certification. The trial court
then ordered trial of Omni's choice of law and
commerce clause defenses be bifurcated from trial of
Brack's affirmative claims. Omni's defenses were
tried first by the court.

The trial court found Nevada had a substantial
relationship to the loan agreements because Omni
Loan Company, Ltd., was incorporated in Nevada
and the loans were approved in Nevada. In its
principal finding, the court determined California had
no fundamental interest in the loan transactions
which would require that its laws be applied in place
of the law selected under the terms of the loan
agreements. In reaching this conclusion, the trial
court considered three circumstances. First, it looked
to the fact that the department had permitted Pioneer
to operate in California without a license and in many
respects OMNTI's activities were similar to what the
department had authorized in its Pioneer letter.
Secondly, the trial court found that, in any event,
Omni's licensing status was strictly a regulatory
matter and not a matter to be considered with respect
to the enforceability of the choice-of-law provisions
of Omni's loan agreements, Finally, aside from the
requirement that finance lenders doing business here
obtain a California license, the trial court found that
the only difference between California and Nevada
law which Brack established at trial was California's
requirement that lenders post signs fully and
accurately setting forth loan charges and the method
of computing charges.

*4 Although the trial court found California did not
have a fundamental interest in applying its law, the
trial court nonetheless found that because the loan
agreements were made in California by consumers
located here, California had a materially greater
interest in the loan transactions than Nevada. In light
of California's interest in the transactions, the trial
court rejected Omni's commerce clause defense. The
trial court entered judgment in favor of Omni.
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Shortly after the judgment was entered, the
commissioner rescinded the Pioneer letter. In its
rescission letter, the commissioner set forth a number
of interests it believed California has in applying its
laws to transactions involving nonresident members
of the military. By its terms, the rescission letter had
no impact on Pioneer's prior business practices in
California. In light of the rescission, Brack moved to
set aside the judgment on the grounds the trial court
could no longer rely on the Pioneer letter. The trial
court denied Brack's motion.

Brack filed a timely notice of appeal.™*

DISCUSSION

Standard Of Review

The interpretation of a choice-of-law provision on
undisputed facts presents a purely legal question and
is reviewed de novo. (Hambrecht & Quist Venture
Partners v. American Medical Internat., Inc. (1995)
38 Cal.App.4th 1532, 1539, fn. 4, 46 Cal.Rptr.2d
33;American Home Assurance Co. v. Hagadorn
(1996) 48 Cal.App.4th 1898, 1907, fn. 6, 56
Cal.Rptr.2d 536.) Moreover, whether, on undisputed
facts, the contractual choice-of-law provision
supplants the law which would otherwise apply is
also a question of law reviewed de novo. (See
Hughes Electronic Corp. v. Citibank Delaware
(2004) 120 Cal.App.4th 251, 257, 15 CalRptr.3d
244.)

On the other hand, the trial court's resolution of
disputed factual matters is subject to review under the
substantial evidence standard. (Integral Development
Corp. v. Weissenbach (2002) 99 Cal.App.4th 576,
585, 122 CalRptr.2d 24.) Under this familiar
standard, evidence must be reviewed in the light most
favorable to the prevailing party, giving the benefit of
any reasonable inferences and resolving all conflicts
in favor of the trial court's finding. (SFPP v.
Burlington Northern & Santa Fe Ry. Co. (2004) 121
Cal.App.4th 452, 461-462, 17 Cal.Rptr.3d 96.)

II
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Contractual Choice Of Laws
A. Restatement Second Section 187, Conflicts of Law

The parties largely agree the choice-of-law issue
confronting us is governed by the holdings in
Nedlloyd Lines B.V. v. Superior Court (1992) 3
Cal.4th 459, 464-469, 11 Cal.Rptr.2d 330, 834 P.2d
1148(Nedlloyd ), and Washington Mutual Bank v.
Superior Court (2001) 24 Cal.4th 906, 914-919, 103
Cal.Rptr.2d 320, 15 P.3d 1071(Washington Mutual ).
In Nedlloyd a Hong Kong shipping company entered
into a contract with three Dutch shipping companies.
The contract contained a choice-of-law provision
which required the contract be governed by Hong
Kong law. When the Hong Kong company sued the
other companies, it argued that notwithstanding the
choice-of-law provision, its claims for breach of the
covenant of good faith and fair dealing and breach of
fiduciary duty should be governed by California law.
In rejecting the Hong Kong companies' contention
and finding the choice-of-law provision enforceable,
the court held that in determining the enforceability
of a contractual choice-of-law provisions, “California
courts shall apply the principles set forth in
Restatement section 187, which reflects a strong
policy favoring enforcement of such provisions.

*S “More specifically, Restatement section 187,
subdivision (2) sets forth the following standards:
“The law of the state chosen by the parties to govern
their contractual rights and duties will be applied,
even if the particular issue is one which the parties
could not have resolved by an explicit provision in
their agreement directed to that issue, unless either
[1] (a) the chosen state has no substantial relationship
to the parties or the transaction and there is no other
reasonable basis for the parties choice, or []] (b)
application of the law of the chosen state would be
contrary to a fundamental policy of a state which has
a materially greater interest than the chosen state in
the determination of the particular issue and which,
under the rule of § 188, would be the state of the
applicable law in the absence of an effective choice
of law by the parties.’

“Briefly restated, the proper approach under
Restatement section 187, subdivision (2) is for the
court first to determine either: (1) whether the chosen
state has a substantial relationship to the parties or
their transaction, or (2) whether there is any other
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reasonable basis for the parties' choice of law. If
neither of these tests is met, that is the end of the
inquiry, and the court need not enforce the parties'
choice of law. If, however, either test is met, the
court must next determine whether the chosen state's
law is contrary to a fundamental policy of California.
If there is no such conflict, the court shall enforce the
parties' choice of law. If, however, there is a
fundamental conflict with California law, the court
must then determine whether California has a
‘materially greater interest than the chosen state in
the determination of the particular issue....” (Rest., §
187, subd. (2).) If California has a materially greater
interest than the chosen state, the choice of law shall
not be enforced, for the obvious reason that in such
circumstance we will decline to enforce a law
contrary to this state's fundamental policy.”(Nedlloyd,
supra, 3 Cal.4th at pp. 464-466, 11 Cal.Rptr.2d 330,
834 P.2d 1148, fns. omitted.)

Of some significance here, in discussing whether
there was a conflict between the law chosen by the
parties and a fundamental policy of California, the
court stated: “We perceive no fundamental policy of
California requiring the application of California law
to Seawinds's claims based on the implied covenant
of good faith and fair dealing. The covenant is not a
government regulatory policy designed to restrict
Jireedom of contract, but an implied promise inserted
in an agreement to carry out the presumed intentions
of contracting parties.[Citation.]” (Nedlloyd, supra, 3
Cal.4th at p. 468, 11 Cal.Rptr.2d 330, 834 P.2d 1148,
italics added.)

In Washington Mutual the subject contracts were
consumer loans which contained uniform preprinted
choice-of-law provisions. The plaintiffs alleged the
defendant bank acted unlawfully under California
law in placing property insurance, and the trial court
certified a nationwide class without determining what
law would apply to their claims. Notwithstanding the"
substantially different contexts, the court in
Washington Mutual found that, as in Nedlloyd,
enforceability of the choice-of-law provisions were
governed by section 187 of the Restatement. “Even
though Nedlloyd was decided in the context of a
negotiated arm's length transaction between
sophisticated business entities, its analysis appears
suitable for a broader range of contract transactions.
California, we observe, has no public policy against
the enforcement of choice-of-law provisions
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contained in contracts of adhesion where they are
otherwise appropriate. [Citations.] More importantly,
Nedlloyd's analysis contains safeguards to protect
contracting parties, including consumers, against
choice-of-law agreements that are unreasonable or in
contravention of a fundamental California policy.
[Citation.] Under Nedlloyd, which adopted the
Restatement approach and found the enforceability of
choice-of-law clauses closely related to that of
forum-selection clauses [citation], the weaker party to
an adhesion contract may seek to avoid enforcement
of a choice-of-law provision therein by establishing
that ‘substantial injustice’ would result from its
enforcement (Rest., § 187, com. (b), p. 562) or that
superior power was unfairly used in imposing the
contract [citation]. In light of these protections, we
conclude Nedlloyd's analysis is properly applied in
the context of consumer adhesion
contracts.”(Washington Mutual, supra, 24 Cal.4th at
pp. 917-918, 103 Cal.Rptr.2d 320, 15 P.3d 1071.)
Thus the Supreme Couwrt directed the certification
order be vacated and the trial court first consider
what law would apply in light of the choice-of-law
provisions in the class member's loan agreements.

B. States' Fundamental Policies

*6 Because the trial court's judgment was based on its
determination that no fundamental policy of
California required that California law be applied to
Omni's loan agreements, we must of necessity
carefully consider this aspect of section 187 of the
Restatement.

To be fundamental within the meaning of section 187
of the Restatement Second of Conflict of Laws
(Restatement), a policy must be a substantial one.
(Rest., § 187, com.g.) Thus “a policy of this sort will
rarely be found in a requirement, such as the statute
of frauds, that relates to formalities.... Nor is such
policy likely to be represented by a rule tending to
become obsolete, such as a rule concerned with the
capacity of married women ..., or by general rules of
contract law, such as those concerned with the need
for consideration....” (Rest., § 187, com.g.) On the
other hand the policy need not be as strong as is
required when a state refuses to permit its courts to
be used to prosecute a foreign cause of action. (Rest.,
§ 187, com.g.) In such cases, in which a state's
obligations under the full faith and credit clause of
the United States Constitution are implicated, the
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policy must involve “ ‘some fundamental principle of
justice, some prevalent conception of morals, some
deep-seated tradition of the commonweal.” “ (Rest., §
90, com. c.)

The relative significance of a particular policy or
statutory scheme can be determined by considering
whether parties may, by agreement, avoid the policy
or statutory requirement. In Hall v. Superior Court
(1983) 150 Cal.App.3d 411, 418-419, 197 Cal Rptr.
757, the court found the express anti-waiver
provisions in the Corporate Securities Law of 1968
prevented enforcement of choice of law and forum-
selection clauses in a contract for the sale of
securities. The court stated: “California's policy to
protect securities investors, without more, would
probably justify denial of enforcement of the choice
of forum provision, although a failure to do so might
not constitute an abuse of discretion; but
[Corporations Code] section 25701, which renders
void any provision purporting to waive or evade the
Corporate Securities Law, removes that discretion
and compels denial of enforcement.”(/d. at p. 418,
197 CalRptr. 757.) Relying on Hall v. Superior
Court, the court in America Online, Inc. v. Superior
Court (2001) 90 Cal.App.4th 1, 15, 108 Cal.Rptr.2d
699, reached the same conclusion with respect to the
anti-waiver provisions of the Consumer Legal
Remedies Act (CLRA): “[E]nforcement of AOL's
forum selection clause, which is also accompanied by
a choice-of-law provision favoring Virginia, would
necessitate a waiver of the statutory remedies of the
CLRA, in violation of that law's antiwaiver provision
(Civ.Code, § 1751) and California public policy. For
this reason alone, we affirm the trial court's
ruling.”(See also Discover Bank v. Superior Court
(2005) 36 Cal.4th 148, 174, 30 Cal.Rptr.3d 76, 113
P.3d 1100.) ™

Consistent with Hall v. Superior Court and America
Online, Inc. v. Superior Court, the requirements of a
statute may also be fundamental when the Legislature
provides that an agreement entered into in violation
of the statute is void. (See Inferinsurance Exch. v.
Bailes (1963) 219 Cal.App.2d 830, 836-837, 33
Cal Rptr. 533; Rest., § 187, com. g [“a fundamental
policy may be embodied in a statute which makes
one or more kinds of contracts illegal”].) When the
Legislature acts in this manner, it is clear it has found
the particular policies which underlie a statute are
more important than the more general policy in favor
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of the freedom to contract. (See e .g. Application
Group, Inc. v. Hunter Group, Inc. (1998) 61
Cal.App.4th 881, 900-901, 72 CalRptr.2d
73(Application Group ).)

*7 The holding in Application Group is illustrative of
the kind of policy which is fundamental within the
meaning of section 187 of the Restatement.
(Application Group, supra, 61 Cal.App.4th at pp.
899-901, 72 Cal.Rptr.2d 73.) In Application Group
the court considered an employment contract, which,
by its terms, was governed by the law of Maryland.
The contract contained a noncompetition clause,
which, although lawful under Maryland law, violated
the provisions of Business and Professions Code
section 16600. The court found Business and
Professions Code section 16600 reflected a
fundamental policy within the meaning of section
187 of the Restatement such that it prevented use of
the noncompetition clause in an action against an
employee who had accepted a job from a California
employer. (Application Group, supra, 61 Cal.App.4th
at pp. 899-901, 72 CalRptr.2d 73.) “ ‘California
courts have consistently declared this provision an
expression of public policy to ensure that every
citizen shall retain the right to pursue any lawful
employment and enterprise of their choice. Section
16600 has specifically been held to invalidate
employment contracts which prohibit an employee
from working for a competitor when the employment
has terminated, unless necessary to protect the
employer's trade secrets. [Citation .] The corollary to
this proposition is that [a competitor] may solicit
another's employees if they do not use unlawful
means or engage in acts of unfair
competition.’[Citation.]”(/d. at p. 900, 72 Cal.Rptr.2d
73.)

v

Applying the foregoing principles to this record, we
conclude the trial court erred in enforcing the choice-
of-law provisions of Omni's loan agreements.

Admittedly, because Omni is a Nevada corporation,
there is a substantial relationship with Nevada such
that the choice of Nevada law in the loan agreements
was reasonable. (See Nedlloyd, supra, 3 Cal.4th at p.
467, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) Thus under
section 187 of the Restatement we must next
determine whether Nevada's law conflicts with the
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fundamental policy of California, and, if there is such
a conflict, whether California has a materially greater
interest in the transactions than Nevada. (/bid) We
find there is such a conflict and that California's
interest in the loan agreements is greater than
Nevada's.

A. Finance Lenders Law

As we explain more fully below, in determining
whether Nevada law conflicted with the fundamental
policy of California, the trial court erred in its choice-
of-law analysis. Rather than determining whether the
application of the chosen state's law violated a
fundamental policy of California, it isolated the
difference between California's and Nevada's laws
controlling finance lenders and then analyzed
whether the isolated difference in the two states'
laws-namely signage-was a fundamental policy. This
approach led the trial court to consider each portion
of the law separately and thereby minimize the
impact of any deviation from the requirements of the
law. As our analysis discloses, this approach was
erroneous because it failed to consider the law as an
integral whole, the particular parts of which reinforce
each other.

*8 In enacting the Finance Lenders Law, the
Legislature directed that it: “(a) ... be liberally
construed and applied to promote its underlying
purposes and policies, which are:

“(1) To ensure an adequate supply of credit to
borrowers in this state.

“(2) To simplify, clarify, and modernize the law
governing loans made by finance lenders.

“(3) To foster competition among finance lenders.

“(4) To protect borrowers against unfair practices by
some lenders, having due regard for the interests of
legitimate and scrupulous lenders.

“(5) To permit and encourage the development of fair
and economically sound lending practices.

“(6) To encourage and foster a sound economic
climate in this state....” (§ 22001.)
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The expressly articulated policies set forth in section
22001-assuring an adequate supply of credit to
consumers and protection of consumers from unfair
practices-are on their face of some consequence.
Here, in addition to the Legislature's statement of
purposes, the remedies which the Legislature has
provided and the enforcement mechanism it has
created make it clear not only that the requirements
of the Finance Lenders Law are matters of
fundamental public policy which cannot be waived
by way of agreement between the parties, but that the
provisions of the law must be viewed together.

We begin with section 22324, which states: “Any
person who contracts for or negotiates in this state a
loan to be made outside the state for the purpose of
evading or avoiding the provisions of this division is
subject to the provisions of this division.”Section
22324, by expressly preventing parties from avoiding
the strictures of the Finance Lenders Law by booking
or otherwise making a loan out-of-state, strongly
suggests the Finance Lenders Law may not be
circumvented by a contractual choice-of-law
provision.

The fundamental and unwaivable character of the
Finance Lenders Law is also suggested in section
22750. Under section 22750 contracts made in willful
violation of the Finance Lenders Law, including in
particular violation of the requirement that a lender
have a license issued by the commissioner, are void.
If the violations are not willful, the lender must
nonetheless forfeit any interest or charges. (§ 22752.)
In addition, willful violations of the Finance Lenders
Law are punishable with both civil and criminal
penalties. (§§ 22713, 22753.)

Our conclusion that the provisions of the Finance
Lenders Law are fundamental, unwaivable and
integrated is buttressed by considering the licensing
requirements of the law and the role licensing plays
in enforcing the substantive provisions of the law.
Section 22100 provides: “No person shall engage in
the business of a finance lender or broker without
obtaining a license from the commissioner.”A
finance lender is entitled to receive a license upon
satisfying the commissioner that no one who has
more than a 10 percent interest in the lender has been
convicted of a crime or committed an act of
dishonesty or fraud related to consumer lending. (§
22109.) A licensee is required to make an annual
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report to the commissioner and maintain records of
its transactions so the commissioner can determine
whether the licensee is complying with the Finance
Lenders Law and regulations promulgated by the
commissioner. The commissioner may revoke or
suspend a license whenever, among other matters, the
commissioner finds “[t]he licensee has violated any
provision of this division or any rule or regulation
made by the commissioner under and within the
authority of this division.”(§ 22714, subd. (a)(2).)

*9 Significantly, the substantive and procedural
obligations of the Finance Lenders Law are imposed
on licensees and subject to enforcement by the
commissioner. Under section 22150, “The
commissioner may make general rules and
regulations and specific rulings, demands, and
findings for the enforcement of this division, in
addition to, and within the general purposes of, this
division.”Section 22163 provides: “The
commissioner may require that rates of charge, if
stated by a licensee, be stated fully and clearly in the
manner that the commissioner deems necessary to
prevent misunderstanding by prospective
borrowers.”Section 22165 provides: “No advertising
copy shall be used after its use has been disapproved
by the commissioner and the licensee is notified in
writing of the disapproval.”Article 3 of the Finance
Lenders Law, section 22300 et seq., imposes
limitations on the conditions, rate of interest and
charges licensees may impose on
borrowers.™Finally, the commissioner is given the
power to suspend or revoke any license if the
commissioner finds: “The licensee has violated any
provision of this division or any rule or regulation
made by the commissioner under and within the
authority of this division.”(§ 22714, subd. (a)(2).)
There would be little, if any, utility in establishing
this thorough licensing scheme and giving the
commissioner power over licensees, if the licensing
requirements of the law and the power of the
department could be waived by simple agreement
between lender and borrower.

In sum, the Legislature, in expressly preventing any
attempt to avoid its provisions by making loans
outside the state, in voiding contracts made in
violation of the Finance Lenders Law and in creating
a licensing scheme through which it directly regulates
the finance lenders market, has made it clear that the
Finance Lenders Law is a matter of significant
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importance to the state and, like the provisions of
Corporate Securities Law of 1968 and the CLRA, is
fundamental and may not be waived. Just as
importantly, it is obvious the statutory scheme, which
depends upon both private remedies and
administrative enforcement, is an integrated system
of limitations and regulation which depend upon each
other to achieve the overall goals of the Legislature.
Although the Finance Lenders Law does not contain
an express anti-waiver provision, as did the statutes
analyzed in Hall v. Superior Court and America
Online, Inc. v. Superior Court, when the statutory
scheme is reviewed as a whole, it is clear it represents
a fundamental policy of this state.

Application of the choice-of-law provision in the
Omni loan agreements would undermine the
fundamental policy expressed in the finance Lenders
Law. Contrary to the findings of the trial court, the
conflict between Nevada law and California law is
far wider than simply differing standards as to
signage. As we have seen, operation of the Finance
Lenders Law depends in large measure upon private
enforcement, licensing and the considerable power
the corporation's commissioner exercises over
licensees. The choice-of-law provisions in Omni's
loan agreements immunized Omni's activities in this
state from this entire regulatory scheme and thereby
conflicted with it in a substantial manner.

B. California's Interest in Enforcing its Law s
Greater Than Nevada's Interest in Enforcing its Laws

*10 Importantly, we must recognize our analytical
responsibility is not complete upon finding a conflict
exists between a fundamental policy of California
and the law selected by the parties. (Rest.2d, § 187,
subd. (2)(b).) Put more narrowly, a California
consumer cannot avoid the obligations of a contract
with an out-of-state business by simply arguing the
transaction was covered by a California licensing and
regulatory scheme. Under the Restatement section
187, subdivision (b)(2), we must also determine
whether California's interest in enforcing its law is
greater than Nevada's interest in enforcing its laws.
As the court in Application Group, supra, 61
Cal.App.4th at page 898, 72 Cal.Rptr.2d 73, stated:
“[A] court can decline to enforce the parties
contractual choice-of-law provision only if the
interests of the forum state are ‘materially greater’
than those of the chosen state, and the forum state's
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interests would be more seriously impaired by
enforcement of the parties' contractual choice-of-law
provision than would the interests of the chosen state
by application of the Ilaw of the forum
state.”(Fn.omitted.)

The trial court found and the record shows that in the
broadest sense California has a materially greater
interest in Omni's loan transactions than Nevada. As
the trial court noted, Omni's 12,000 California loans
were made to California consumers, secured with
collateral located in California, and provided cash
that was likely spent in this state. Moreover, Omni's
California competitors who are subject to California's
regulatory scheme were deprived of the opportunity
to make those 12,000 loans. Nevada's interest is
limited to the out-of-state activities of one of its
corporate citizens.

In this regard, we reject Omni's reliance on the
Pioneer letters as governing California's interest in its
loan activities. The most relevant aspect of the
commissioner's administrative decisionmaking is the
commissioner's dogged refusal to give Omni an
interpretative opinion permitting it to operate in
California without a license. To the extent the
commissioner's opinion was relevant in determining
California's interest in Omni's activities, the
commissioner's views about Ommni's activities are
clearly entitled to far more weight than the
commissioner's views about a third party. Of course,
further undermining the value of the Pioneer letter as
an expression of California's interest in loans to
nonresident members of the military is the fact that
the commissioner has abandoned the reasoning in
that letter.

In any event, although relevant, the question we
confront is more nuanced than simple consideration
of which state has a greater economic interest in or
connection to the parties' dispute. (See Application
Group, supra, 61 Cal.App.4th at p. 903, 72
Cal.Rptr.2d 73.) Rather, we must consider which
state, in the circumstances presented, will suffer
greater impairment of its policies if the other state's
law is applied. (Ibid. )™ Here, application of Nevada
law would deprive a substantial segment of the
borrowing public in this state of the substantive and
regulatory protection California affords all of its
other consumers. Nevada on the other hand has no
policy which prevents its lenders from subjecting

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.



--- Cal.Rptr.3d ----

--- Cal.Rptr.3d --—-, 2008 WL 2433830 (Cal.App. 4 Dist.)

2008 WL 2433830 (Cal. App. 4 Dist.)

themselves to the regulatory authority of other states.
That is to say, nothing in Nevada law prevented
Omni from fully complying with California law.
Rather, Nevada's interest in applying its law is
limited to its more general interest in enforcing the
provisions of contracts made by one of its citizens.
Given these circumstances, application of Nevada
law would impair California's regulatory interests to a
far greater extent than application of California law
would impair Nevada's interests.

*11 In sum, although there was a reasonable basis for
selecting Nevada law in the loan agreements, its
application here conflicted with a fundamental policy
of this state in circumstances in which California has
a greater interest than Nevada. Hence the choice-of-
law provisions of Omni's loan agreements are not
enforceable here. (See Nedlloyd, supra, 3 Cal.4th at
p. 465, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) Thus we
reverse the judgment of dismissal. The plaintiff may
proceed with the lawsuit. In doing so, we express no
opinion as to Omni's liability, if any, or any other
affirmative defense Omni may assert.

DISPOSITION
Judgment reversed.
Plaintiff to recover his costs of appeal.
WE CONCUR: HALLER and IRION, JJ.

FNI. Omni Loan Company, Ltd., and Omni
Financial Corporation were founded by Fred
Nives, who was the principal shareholder of
both corporations. All references to Omni
include Omni Financial Corporation unless
otherwise indicated.

FN2. All further statutory references are to
the Financial Code unless otherwise
specified.

FN3. Omni Financial Corporation is
headquartered in New Rochelle, New York,
and provides a variety of management
services to Omni Loan Company and its
affiliates.

FN4. Omni filed a notice of cross-appeal
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from that portion of the trial court's
judgment which rejected its commerce
clause defense. However, according to its
respondent's brief, Omni has elected not to
appeal the trial court's judgment.

FNS. We note many out-of-state cases have
refused to enforce choice-of-law provisions
because they would conflict with the anti-
waiver provisions of applicable statutory
schemes. (See Cottman Transmissions
Systems v. Kershner (2007) 492 F.Supp.2d
461;Volvo Constr. Equip. North America v.
CLM Egquip. Co., (4th Cir2004) 386 F.3d
581, 607-610;Cromeens, Holloman, Sibert,
Inc. v. AB Volvo (7th Cir.2003) 349 F.3d
376, 391;Wright-Moore Corp. v. Ricoh
Corp. (7th Cir.1990) 908 F.2d 128,
132;Pinnacle Pizza Co., Inc. v. Little Caesar
Enterprises (D.S.D.2005) 395 F.Supp.2d
891, 898.)

FNG6. Sections 22300, 22301, 22303, 22304,
and 22305 limit the charges and interest
licensees may receive for small loans.
Section 22320.5 regulates the amount of late
fees and delinquency fees a licensee may
charge. Section 22334 regulates the
maximum term of small loans. Section
22337 regulates the documentation licensees
must provide when a loan is made and when
it has been paid.

FN7. As the court in Application Group
noted: “One of the difficulties in these cases
is that the ‘materially greater interest’ test of
subdivision (2)(b) of section 187 of the
Restatement overlaps with the
‘governmental interest’ and ‘comparative
impairment’ analyses that must be
conducted in California to determine which
state ‘would be the state of the applicable
law in the absence of an effective choice of
law by the parties' [citation]. [None of the
cases] disclosed by our research discusses
the relationship between and among these
tests. The approach utilized by the Ninth
Circuit for dealing with that problem ...
appears to have been to first examine the
respective ‘governmental interests' of the
chosen and forum states and then determine

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.



--- Cal.Rptr.3d ---- Page 10
--- Cal.Rptr.3d ----, 2008 WL 2433830 (Cal.App. 4 Dist.)
2008 WL 2433830 (Cal.App. 4 Dist.)

the extent to which those interests would be
impaired by application of the other state's
laws.  [Citation.]” (dApplication Group,
supra, 61 Cal.App.4th at p. 898, 72
Cal.Rptr.2d 73, fn. omitted.)

Cal.App. 4 Dist.,2008.
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