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A INTRODUCTION

Amicus curiae Washington Defense Trial Lawyers (WDTL) claims
that this case merits review under RAP 13.4(b)(4)._ It does not.

There is no public interest at stake here, as required by RAP
13.4(b.)(4), ‘ The Court of . Appeals’ opinion does not transform an
attending physician into 'a “partf’ in the common law sense. It only
affirms an attending physician’s status as a person entitled to notice, who
has thevright to protest improper claim clospre uﬁder RCW 51.52.050.
The opinion does not require physiciané to litigate industrial insurance
appeals, or cohfer any additional duty on physiciaris to advocate for
injured workers beyond what the statutes and regulations already require.
This Court should deny the Department’s petition for réviev%r.

B. ARGUMENT WHY REVIEW. OF THE DEPARTMENT’S
PETITION SHOULD NOT BE ACCEPTED

The Court of Appeals-’ decision in this case merely requires the
Department to timely ﬁotify an injured Wbrker’s attending physician
before it closes an industrial insurance cléim.

WDTL acknowledges that attending physicians have a right to
protest claim closure. WDTL memorandﬁm at 4. WDTL also

aclmo%;v‘ledges that attending physicians are “affected persons” under

! The relevant text of RCW 51.52.050 is reproduced in the Appendix.
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RCW 51.52.050. Yet WDTL would render fhe notice provision a nullity
by allowing closure orders to become final after 60 days even if the
beparﬁnem‘failed in its duty to provide notice ;o the attending phy;ician.
WDTL memorandum at 5. WDTL claims that the Department’s reading
of the statute “strikes a fair balance” between the needs of workers and the
“administrative burdens of the industrial iﬁsuran‘ée system on .sel.f-insured
emi)loyers, on agencies, and 'on taxpayers, and 6n phyéicﬁans.” Id
However, the “burdené” WDTL seeks to avoid are illusory.
WDTL recites the many “burdens” to the industrial insuraﬁce
system thét it ciaims will occur if the Court of Appeals opinion is upheld.
_ WDT L claims that “other parties will need to ensure that physicians are
fully informed of claim and appeal status.” Id. at 7 It claims that
physicians will “need to partiéipate in discovery, agree to settlements and
trial dates...appear or Waiﬁe appeérance at Board _prdceedings, and
. depositions:” d. | - |
There ié not one iota of legal or factual support for WDTL’s
claims. The Court of Appeals’ application of RCW 51.52.050 does not
convert attending physicians into full-fledged li;cigants 1n the industrial
insurance appeals process. Nothing in Title 51 RCW so states. WDTL’s
argument is fantasy. RCW 51.52.050 is precise: it simply provides the

physicians  notice and oppdrtunity to protest claim closure, as other
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statutes and regulations alréady éllovv. The flaw in WDTL’s position lies
" in the conflation of two dist'mqt‘ concepts: | the common law notion of a
“party” to Alitigation, aﬁd the statutory meaning of the term “parties” in
RCW 51.52.050. As the Court of Appeals observed, and WDTL conqédes
at page 4 of its memoraridum, a physician is a “person aggrieved” by an
order closing an industrial insurance claim. WAC 29.6-20-09701.2 That is
the. sense in which the atteﬁding physician is a “party” under RCW
51.52.050. | o | .
The Court of Appeals’ opinion is confined to interpreting that
statute and it interpreted the statute correctly. RCW 51.52.05.0 does npt,
as WDTL claims, require attending physicians to participate in discovery,
agree to settlements, or take on any other responsibility of Hti gation.
WDTL also contends that failure to notify an attending'physician
will not deprive the Department 6f the benefit of that physicién’s medical
opinioﬁ, because the injure(i worker “will likely” consulf the physician to
see if the Departrnent’é decision is proper.. WDTL memorandum at 6.
This is pure speculation, and ignores the crucial role an attending
physician plays in the proper administration of industrial insurance claims,

particularly for unsophisticated injured workers.

2 The relevant portion of WAC 296720~C97O 1 is reprinted in the Appendix.
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WDTL also claims that the Department should no be required to'
give notice to attending physicians because “thej/ are not well situated to
serve as advocates for workers in their care.,” WDTL memorandum at 9.

'However, if attending physicians’ input into closure décisions is not
x}itally important to the proper disposition of industrial insurance clairhs,
why did the Legislature énact RCW 51.52.050‘ and the Department
promulgate a regulation speciﬁcally urging physicians to challenge-
improﬁer Department actions? The Court of Appeals recognized this fact;
emphasizing a physician’s important role in its opiniori. Op. at 9-10.

| The IIA also recognizes 1éhe key role of treating physicians in

_handling claims‘ of injured workers, See RCW 51.28.020 (aﬁénding
phj/siéian often assisfs worker to initia‘;e clailﬁ with Department, has
.au_thority .to’ file claim on worker’s behalf); RCW 51.36.060 _(physician'

‘must report on worker’s condition at Deparl:mex‘llt’s request). Therefore, it
is e1ni11ént1y sensible to tréat them as, “parties” for the 1iﬁ1ited purpose of
RCW 51.52.050. This will .ensu‘re that they receive timely notice and have
the chanc':e to protést before the closing order becomes final.

WDTL also claims that the Court of Appeals opinion Willl create

other administrative burdens to the industrial insurance system, including

3 WAC 296-20-09701 has been in place since 1981. The Legislature has not
seen fit to reject it, acquiescing in the Department’s understanding of the physician’s role.
Soproni v. Polygon Apartment Partners, 137 Wn.2d 319, 327 0.3, 971 P.2d 500 (1999).
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a dubious contentibn that requiring noﬁce to physicians ‘under RCW
51.52.050 will discourage’ hlgh quality medical pradtitioners from
participating in the system. WDTL rﬁemorandum_ at 9.
There is nothing in the record to support WDTL’s bald assertions.
No studiés, expert .testirﬁony, afﬁdavifs or other 'evi(ieﬁc;e appears to
support WDTL’S contentions. In fact, the very logic of these claims is
| belied by WDTL’é 6wn- argument. On one hand, WDTL acknowledges
~ that the Départment is alréédy “requiréd to notify an éttending physician
of its orders.” WDTt memorandum at 7. Yet in the next paragraph,
WDTL claims that enforcing the requirement to notify physicians will
result in “unprecedented” exparisi\on of a physiciaﬁ’s role :in industrial
insﬁrancé appeéls. | If WDTL’s p‘redicti(/)ns abput admﬁﬁs&aﬁVe burdens
" were correct, they should already have come true. They have not. . |
C._‘ CONCLUSION | |
| 'i“here is simply no legal of evicientiary sﬁpp_ort for WDTLis
assertions.” The Court of Appeals opiI;ion in this case properly interpretsv
RCW 51.52.050. "I‘here is no threat to the public interest, and the

Department’s petition for review should be rejected.
14
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DATED this &t day of April, 2008.
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"RCW 51.52.050:

, Whenever the department has made any order, decision, or award,

it shall promptly serve the worker, beneficiary, employer, or other person
~ affected thereby, with a copy thereof by mail, which shall be addressed to
such person at his or her last known address as shown by the records of -
the department. The copy, in case.the same is a final order, decision, or
‘award, shall bear-on the same side of the same page on which is found the
amount of the award, a statement, set in black faced type of at least ten
. point body or size, that such final order, decision, or award shall become
final within sixty days from the date the order is communicated to the
parties unless a written request for reconsideration is filed with the
- department of labor and industries, Olympia, or an appeal is filed with the
board of industrial insurance appeals, Olympia: PROVIDED, That a
~ department order or decision making demand, whether with or without
penalty, for repayment of sums paid to a provider.of medical, dental,
vocational, or other health services rendered to an industrially mJured
worker, shall state that such order or decision shall become final within
twenty days from the date the order or decision is communicated to the
parties unless' a written request for reconsideration is filed with the
department of labor and industries, Olympia, or an appeal is filed with the
board of industrial insurance appeals, Olympia. ’

WAC 296-20-09701:

On occasion, a claim may be closed prematurely or in error or
other adjudication action may be taken, which may seem inappropriate to
the doctor or injured worker. When this occurs the attending doctor
should submit mnnedlately in Wntmg hlS request for reoon81derat1on of the
adjudication action..
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