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L INTRODUCTION

This is a workers’ compensation aggravation case governed by
Washington’s Industriél Insurance Act, Title 51 RCW. Kelly Shafer
appeals from a gﬁperior court judgment on jury verdict that affirmed an
order of the Board of Industrial Insurgnce Appeals (Board).

Shafer raises three issues on appeal. Shafer first asserts that the
Board’s analysis and findings (as opposed to the jury’s verdz‘cf) that her
indus‘pﬁally caused disability did not objécﬁvely worsen between
October 19, 2000 and July 11, 2003 were not supported by substantial
evidence, claiming that the Board’s Industrial Appealé Judge (IAJ) gave
| “shprt shrift” to the festimony on physical worsening by Dr. Cook,
~ Shafer’s atten&ing physician, contrary to the attending physician doctrine,
‘and also that Shafer somehow established as a matter of law that Shafer
suffers from a newly revealed mental condition proximately caused by the
October_ 1998 industrial injury. Appellant’s 4Brief (Br. Appellant) a;‘c 15-
21 |

Shafer néxt posits a challenge under RCW 51.52.050 to the
Board’s authority to even consider this aggravation casé,- asserting that the
October 19, 2000 order of the Department of Labor and Industries

(Department) closing her claim on October>19, 2000 never became final



because hér attending physician claimed that the doctor’s office did not
receive a copy of that order. Br. Appellant at 21-27.

Finally, Shafer challenges the trial court’s denial of her motion to
strike the expert testimony of Dr. Richard Schneider, M.D., a psychiatrist
who examiped Shafer on April 1, 2004, pursuant to a Civil Rule 35 Board
order. Shafer claims that the Boar_ci’s'IAJ abused the IAJ’s discretion m
granting the CR 35 order. Br. Appellant at 27-31. |

Ndne of Shafer’s claims haé aﬁy merit. The Dejpartmeht and the
Boafd found that Shafer’s back condition proximately caused‘ by her
October 1998 industrial injury had not objectively worsened between
claim closure on Octobef 19, .2000, and the <date of final Department denial
of reopening, July -11,\\\2003. The Board also affirmed the Department’s
decision that the Department was not responsible for a left trochahteric
bursitis or tendonitis, which Shafer claimed was caused by her Odtobér
1998 industrial injury. After she ai)pealed the July 11, 2003, Departrnent
order to the Bpa:rd, Shafer alleged, for thé first timé on her claim, fhat she
had a mental condition proximately c_aused by her October 1998 industrial
ihjury, a claim that the Board also rejected. After a de novo review Qf ;all
the evidence considered by the Board, the jury concurred with the Board’s

findings of fact.



In its Argument section below, the Department will address
Shafer’s RCW 51.52.050 and CR 35 challenges first and her substantial
evidence challenge last. | First, the Board had authority per
RCW 51.52.050 te hear Shafer’s aggravation appeal because Ms. Shefer
admitted that she received a “settlement” of her claim in October 2000,
and Shafer understood that her claim was then closed. While Dr. Cook
probably was a “persoh affected” by the 2000 closing order under
RCW 51.52.050, 1) lack of service of the closing order on Dr. Cook is not
v jurisdictional as to any appeal rights of Shafer, 2) Shafer waived her
RCW 51.52.050 theory at the Board, and 3) Shefer lacks standing to argue
the RCW‘51.52.050 rights‘of. Dr. Cook. Therefore, even if Dr. Cook
failed to receive a copy of its October 19, 2000 closing order, this
omission wouid not prevent that order from becoming _ﬁnal‘ as to Shafer,
who did not timely appeal the ‘order. \

Second, as to Shafer’s CR 35 motion, the trial court properly
denied Shafer’s motion to strike Dr. Schneider’s testimony. Shafer failed
to establish that the Board’s IAJ abused the IAJ’s discretion in ordering
Shafer to appear for a CR 35 independent mental evaluation. Moreover,
Shafer waived this theory in not presenting ‘it expressly in her petition to

the 3-member Board for review of the IAJ’s proposed decision.



. Third, the Board’s analysis and findings are irrelevant at this
point, and the record contains substantial evidence, when viewed in the
light most favorable to the Department, to support the jury’s verdict.

II. COUNTE]:( STATEMENT OF THE ISSUES

1. Shafer personally received and did not protest or appeal the
October 19, 2000 Department order closing her claim with a WAC 296-
20-280 Category 2 dorsolumbar/lumbosacral permanent impairment.
Regardless of whether Shafer’s attending physiciafl contemporanéously
received a coby of the closing qrder, did the closing order become a final
order such that the only way Shafer could qualify for additionél benefits
was, as she did here, to file for reopening of h@r claim? | |

2.‘ Did the trial court propeﬂy ex;rcise its discretionary authority
when it denied Shafer’s mbtion to strike the testimony of Dr. Richard
Schneic\ler on Shafer’s claim that the Board’s order granting a CR 35
mental examination was an abuse of disCrFtion? |

3. Undér RCW 51.52.104, did Shafer waive argument on either
Issue 1 or Issue 2 or- both by failing tb explicitly raise the issues in her
pé:tition to the 3—mémber Boérd for review of the IAJ’s proposed decision?

4. When the evidence is viewed in the light most favorable to the

Department, is there substantial evidence to support the jury’s verdict that



the Board was correct in its finding of no worsening of industrial injury-
caused disability between October 19, 2000 and July 11, 2003?
III. COUNTER STATEMENT OF THE CASE

A. Summary Of Testimony Presented To The Board Regarding
Shafer’s Allegations Of Worsening Of Her Physical Disability

Kelly Shafer (Shafer) was born with a congenital defgct n Vher‘
lower spine caﬂed spondylosis. Tr. 4/14/04 at 66; Tr. 4/ 16/04 at 16, 30-
31, 33; Tr. 4/19/04 at 12-13, 19, 23, 32.! This is a bone defect where the
Veﬁeﬁrae at LS did not ﬁllly close, or there was a congenital weakness in
the bone which could either spontaneously or traumatically burst open.
Tr. 4/16/04 at 30-31; Tr. 4/29/04 at 12-13. Before her industrial injury on
or about October 15, 19982, Shafer had no back problems. |

On October 15, 1998 Shafer was working as a waitress at AMF
Sports World. Tr. 4/14/04 at 8. She‘ injured her low back that day while
'maneuveﬁﬁg a keg of beer. Tr. 4/14/04 at 8, 10. Shafer sought medical
.treatmeﬁt sometime in March 1999 because her back pain had not
subsided. = About the éam’e time she filed a claim for Workgrs’

compensation benefits. Tr. 4/14/04 at9.

! Documents in the Certified Appeal Board Record (CABR) are not separately
numbered in the Clerk’s Papers (CP). The Department will refer to Board hearing and
deposition transcripts (Tr.) by date and page on which the testimony appears. The
Department will refer to Board documents by reference to CABR and -the number
stamped on the documents by the Board. Report of Proceeding is designated RP.

% There are references in the record to an injury date of October 15, or

- October 18, 1998. The Department agrees with the appellant that this discrepancy is not
relevant to the issues raised in this appeal. ’



Dr. Elizabeth Cook a licensed physician in V\}ashjngton who
specializes in physical and rehabilitative medicine of the‘ spine eventually
began treating Ms. Shafer in June 1999. Tr. 4/14/04 at 62, 64. Dr. Cook
testified that she offered Shafer conservative care and saw Shafer on
June 17, 1999; Octqber 14, 1l999; October 28, 1999; November 4, 1999;
February 28, 2000; June 8, 2000; and October 28, 20003 Tr. 4/14/04 at
67, 74. Dr. Cook then said she did not examine Sﬁafer again until
March 3, 2003. Id. Tr.4/14/04 at 67.

In addition .to thei‘ treatment she re'c/eived from Dr. Cook,.
Shéfer attended three Independent Medical Examinations (IME) with
Dr. Kenneth Briggs, M.D., a board ceftii_ied orthopedic surgeon in
December 1999, again in July 2000 (shortly before the Department’s

initial closure of her claim), and again in April 2003 (shbrtly before

the Department’s denial of reopening of her claim). Tr. 4/29/04 at 6,

3 Dr. Cook never indicated what her examination of October 28, 2000 revealed.
However, in his March 24, 2004 examination, Dr. Schuster reviewed her note of that
exam and testified that on October 28, 2000, Dr. Cook conducted an examination at the
request of DSHS. Tr. 4/16/04 at 22. She diagnosed traumatic spondylitic defects at L5
on x-ray; recorded that Shafer perceived tenderness over the spine with decreased range
of motion. Dr. Schuster went on to report that in her note Dr. Cook indicated that Shafer
was capable of working at the sedentary level with a 10 pound lifting restriction and that
Shafer could be expected to frequently lift objects like documents and small tools on a
frequent basis. Tr. 4/16/04 at 22. Dr. Schuster also testified that he observed a note in
Cook’s treatment records indicating on September 20, 2000, she indicated that Shafer’s -
L&I claim had closed but that Cook thought she should have an EMG and additional x-
rays. Id. ,



9-23.* The Depértment presented the testimony of Dr. Briggs at the
Board. He is the only orthopedié surgeon to testify in this case. Tr.
4/14/04 at 61; Tr. 4/16/04 at 3, 5; Tr. 4/29/04 at 3-5.

Dr. Cook and Dr. Briggs recorded that Shafer first presented with
low bacl;i pain that radiated predominately into the right leg. Tr. 4/ 14/04 at
65; Tr. 4/29/04 at 11. Following Dr. Briggs’ December 1-999
examinaﬁon, he determined that Shafer had not reached a fixed and
stable state. He diagnosed a iumbo_sa‘cral strain and pre-existing
spondylosis without spondylolisthesis at L5 lit up by the October 1998
industrial fnjury. Tr.‘4/29/04 at 19. D‘r. Briggs thoug'ht/ that Shafer
may require more treatment and recommended that Shafer return to
Dr. Cook and undergo an epidural steroid injection to her back. |
Tr. 4/29/04 at 1.9. |

Dr. Cook performed what she called a therapeutic i;ljection but it
failed to provide Ms. Shafer any relief.’ Tr. 4/14/04 at 72, 74, 88. In fact,

Dr Cook obServed that her May 2000 epidural injection resulted in

* For ease of reference in this aggravation case involving a garden-variety battle
of the experts, the Department has bolded text that describes or relates to the testimony of
Dr. Briggs. ' '

> Dr. Cook never indicated when that injection occurred, but while explaining
the facts and data upon which he relied in forming his opinion following his July 25,
2000 independent examination, Dr. Briggs indicated that he reviewed treatment records -

. of Dr. Cook that revealed that the injection had been done by the time his second

examination. Tr. 4/29/04 at 20. Dr. Schuster, in his March 25, 2004 examination noted
an epidural block was performed in Cook’s treatment record dated May 17, 2000.
Tr. 4/16/04 at 19-20.



increased syniptoms on thé right and a new _complaint of numbness into
Ms. Shafer’s toes. Tr. 4/14/04 at 88;‘Tr. 4/29/04 at 19-20. After he
reviewed the medical treatment records between his initial December
1999 and July 2000 examination, Dr. Briggs physically examined
Shafer again on July '25, 2000. Tr 4/29/04 at 20. Dr. Briggs obsefved
that Shafer is S ft 3 in. tall and weighed 221 Ibs. Shafer demonstfated
normal motor strength, nprmal tone, bulk, and strength in the lower
extremities with excellent effort. Tr. 4/29/04 at 21. -

Dr. Briggs recorded Shafer’s deep ten(ion refléxe§ at the knees
and anklges were norrﬁai bilaterally; he noted a clz;imed diminisﬁed
| perception pf feeling to sharp and cool over the dorsum of her right
floot, dorsi-lateral calf and on the right leg into the distal lateral right '
thigh. Tr. 4/19/04 at 21_22.' He noted normal percepﬁon of vibratory - |
§ensﬁti0n. Tr. 4/29/04 at 22. His orthopedic examination revealed an
individual who stood erect, with level shoulders and pelvis, leg lengths
equal. Id. |

Dr. Briggs noted diminished range of motion in the lumbar
spine‘of‘ 20 degrees flexion, 20 degrees extension énd 30 degrees lateral
bending to the le-ft and right, all self-limited by Shafer’s subjective
reports of pain. Id. Dr. Briggs noted no atrophy in the left or right

leg. Id. Shafer subjectively reported tenderness in her low back LS5 to



the sacrum and also at the sacroiliac joints and at the sciatic notches.
Id. In his July 2000 IME, Dr. Briggs confirmed his diagnoses from his
‘ Deceﬁber 1999 examination and concluded that Ms. Shafer’s
industrially related back condition had reached its maximum medical
improvement, thgt further medical treatment was unlikely to improve
her function further. Tr. 4/29/04 at 23.

Acting on Dr. Briggs’ July 25, 2000 IME, the Department
issued an order closing the claim with a permanent disability award of
WAC 296—20-280, Category 2, for | pre-existing impairments to
Shafer’s dorsolumbar/lumbosacral spine. CABR at 96.

Shafer or someone on her beha;lf appealed the Department’s
September 11, 2000 order closing her qlaim because the Departmént
issued an order in which it reassumed jurisdiction and reconsidered its
positioﬁ. CABR th 97. Shafer later testiﬁed’ in this case that she agreed to
“settle and close” her claim with the same WAC 296-20-280 Category 27‘
dorsolumbar/lurhbosacral Impairment avs}ard in the amount of $6,773.22,
because she and the Department agreed that the Octobér 1998 industrial
injury “lit up” her previously asymptomatic pre-existing spondylosis.
CABR at 98; Tr. 4/14/04 at 13, 31; Tr. 4/14/04 at 54, Tr. 4/29/04 at 19, 23.
The Department entered its final closure order oh October 19, 2000; no

protest or appeal was taken from that closing order. CABR at 98.



About the closure, Dr. Cook testified, “‘I knew that her claim had
been closed. I do not remember at this time how I learned that it was
closed aé a Category 2 pre-existing. Given that I said Category 2 pre-
exiéting that sounds like %ferbiage that likely came from an official record,
not from the patient, but I don’t know that though.” Tr. 4/14/04 at 93.
Dr. Cook testified that she physically examined Shafer on O¢tober 28,
2000, but Dr. Cook did not indicate the nature of extent of disability
observed at that examination. Tr. Cook 4/14/04 at 67, footnote 3, supra.

After Dr. éook vexaminedv Shafer in October 2000, Dr. Cook did
not see Shafer again until March 3, 2003, when Ms. Shafer returned for an
evaluation. Tr. 4/14/04 at 67. In connection with thé March 3, 2003
examina}tion, Shafer filed a re-opening application, répbrting that the pain

in her back had only gotten worse since November 2002, especially With

regard to her left leg. Tr. 4/14/04 at 7-19, Tr. 4/14/04 at 74-75. By Marchl
2003, Shafer.\ complained of constant 1;)W baék pain and pain in her left hip ‘
~ and leg. However D.r\. Cook did not testify as to her findings from the
March 2003 examination. d. /

Upon receipt of the re—qpening application, the Department

asked Dr. Briggs to examine Shafer a third time on April 15, 2003,
and supplied him with Dr. Cook’s March 3, 2003 eﬁamination report.

Tr. 4/29/04 at 24. At the April 15, 2003(3 examination, Shafer

|

10



complained that she had never been completely pain free since she
| had last seen Dr. Briggs in July 2000. She reported pain in the same
areas as she had described in 2000 except she was ﬁow complaining of
left leg symptoms instead of the right. Tr. 4/29/04 at 24-25.

Dr. Briggs found Shafer was still 5 ft. 3 in. tall and weighed 221
Ibs. Her lumbar range of motion was 40 degrees flexion, 15 degrees

‘extension and 20 degreés lateral bending right and left, noting again

" that Shafer stopped moving with reports of pain. Tr. 4/29/04 at 25-26.

Dr. Briggs noted that upon physical inspectioh Shafer’s back seemed
to show a slight curve to the right‘ but concluded that this was not a
significant finding and only Suggested that her inﬁscles were a little
tight that déy. Tr. 4/29/04 at 26, 50. Dr. Briggs further explained that
the minor curvature of Shafer’s spine slightly to the right was
insignificant because Shafer only reported left-sided symptoms. Id.
Dr. Briggs noted no evidence of atrophy in Shafer’s legs,
Shafer demonstrated that she could walk on her heels and toes and
did not walk with a limp before, during, or after the examination.
Tr. 4/29/04 at 26-27,  29. He recorded that Shafer subjectively
reported tenderness over the greater trochanter om the right, but
Dr. Briggs did not detect any paraspinous asymmeﬁ‘y, guarding or

spasm. Tr. 4/29/04 at 29. Shafer also reported tenderness when

11



Dr. Briggs palpated her loWer lumbar spine. Id. Dr. Briggs’

qeurological assessment was that Shafer was normal with no

perceived sensory deficit, or motor weakness observed or repqrted.

Id. | | |

Also at the April 15, 2003 examination, Dr. Briggs considered

the November 2002 MRI results revealing an L4-5 mild disc bulge

~asymmetric to the right without significant spinal stenosis and mild

bilateral foraminal stenqsis. Tr. 4/29/04 at 40. | He also noted the

November 2002 MRI revealed the L5-S1 pérs defc‘sct,6 further noted

that the disc at that lével appeared normal; there was a finding of
moderate posterior facet arthofopathy, mild bilateral foraminal

stenosis, and he opined that the arthritis in the joints of her low back

were caused ny the pars defect. Tr. 7/29/04 at 41. Concerning the

MRI, Dr. Briggs testified thaf the MRI rgsults did not reveal bbjectix;e

worsening. Tr. 4/29/04 at 47-48. The bulges revealed in the MRI did |
not interfere with any nerve roots. Tr. 4/29/04 at 48. The asymmetry

of the bulge to the right should ha've produced right,‘not' left sided

symptoms had there been nerve root involvement. Tr. 4/29/04 at 48,

50, 53.

¢ Both Dr. Cook and Dr. Briggs use the terms spondylosis and pars defect
interchangeably. Tr. 4/14/04 at 66,-67; Tr. 4/16/04 at 41.
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Dr. Briggs also explaihed that the variation in the recorded
lumbar range of motion did not demonstrate aﬁ objective worsening.
Tr. 4/29/04 at 46. He explained that in each plane, Shafer reported
that she stOpped her movement because of subjective pergception of
pain, which the doctor said revealed that she could mechanically ﬂex,.
éxtend, and laterally side bend further, but because of perception of
pain, she chose to go no farther. Tr. 4/29/04 at 43-46. '

Fbllowing this e%aminaﬁon, Dr. Briggs’ confirmed his July
2000 diagnoses of lumbar/sacral strain, spondylosis without
spondylolisthesis at L5, pre-existing, but lit up by thé October 1998
industrial injury. = In addition he diagnosed left ~tronchanterié
~ tendonitis or bursitis but opined that this condition was not related to
the iI;dustrial injur_y. Tr. 4/29/04 at 30, 49. ‘Dr. Briggs recoﬁﬁrmed
that this condition Waé unrelated in a June 2003 addendum report in
_Which he explained that, because there was no- record that Shafer
demonstrated an abnormal gait, the left hip‘problem was uni'elated to
her accepted low back condition. Tr. 4/29/04 at 32, 48-49.

As a result of his 'April 15, 2003 examination, Dr. Briggs
}oI')ined that on a more probable than not basis, he could not find
objective evidence that the conditions proximately caused by Shafér’s

industrial injury worsened since claim closure in October 2000.
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Tr. 4/29/04 at 31. The Department denied reopening based 6n
Dr. Briggs’ report, with the final Department order to that end issued
‘.'Iuly 11,2003. CABR at 33-34. |

On March 24, 2004, a year after she had filed her reopening
application, Shafer’s attorney had ﬁer seen in another medical
examination, this one by Dr. Gary Schuster, M.D.., who is board certified
in internal medicine and sports medicine. Tr. 4/16/04 at 5-6. Dr. Schuster
.did a fhorough record review (Tr. 4/16/06 at 12-31) and conducted a
physical exam, during which he reported diminished lumbar range of
motion in all planes, abnormal straight leg signs, positive for back pain;
and he recorded atrophy measuﬁhg -a 1.8 centimeter decrease in the left
calf compared to fhe right, some perceived sensory deficits in the left
lower extremity and a mild generai weakness in the left leg. Tr. 4/16/04 at
31-33. Based upon his record review andbexamination Dr. Schuste'.r
diagnosed a lumbar strain, secondary to her industrial injury; a “lit up”
asymptomatic pre-existing spondylosis in the lumbar spine, left greater
than right; lumbar radicﬁlitits based upon subjective reports of constant
mechéniCaI low back paiﬁ. Tr. 4/16/06 at 33. Accordiﬁg to Dr. Schuster,

Shafer"s conditions proximately caused by her October 1998 industrial

injury objectively worsened between October 19, AZOOO‘ and July 11, 2003

and Shafer’s permanent impairment is best described as a Category 4

14
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WAC 296-20-280 based upon the atrophy he noted in her left calf and
perceived sensory dcﬁcits when combined with the radiographic studies.
Tr. 4/16/04 at 36, 44-46.

B. Summary Of Testimony Presented To The Board Regarding
Shafer’s Allegation Of A Newly Arising Mental Condition

The Department will discuss the testimony of the two examining
psychiatric experts infra Part VI.C.3. in its response to the mental
condition aspect of Shafer’s substantial evidence argument.

C. | Facts And Procedural Background Pertaining To -The
Question That Shafer Poses Under RCW 51.52.050

On January 14, 2004, the IAJ gntertained Shafer’s oral challehge to
the Board’s authority, which the TAJ denied by interlocutory order, dated
| January 23, 2004. CABR at 53-54. - In her interlocutory appeal of the
IAJ’s order, Shafer articul.ated her argument under RCW 51.52.050.
CABR at 5‘7-‘63. Shafer asserted that the Board lacked authority to hear
her appee;l to the July 11, 2003 Department order, claiming that the
October 19, 2000 Department closing ofder never became final. Id.
Shafer argued: 1) that becausé Dr. Cook could not locate a copy of the
October 19, 2000 order in her treatment file, this was evidence that the
Depé.rtment never communicated the closing order to Dr. C60k7; 2) that

such communication was required by RCW 51.52.050; and 3) that this

7 It appears from the face of he Department’s order that a copy of the
October 19, 2000 order that closed Shafer’s claim was mailed to Dr. Cook. CABR at 98.
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was a jurisdictional impediment that f)revented. the October 19 2000
closing order from becoming final, thus requiring that the matter be
remanded to the Department for .the Department to administer a still-open
claim. CABR at 57-65. The Board denied Shafer’s interlocutory appeal.
CABR at 105

D. Facts And Procedural Background Pertalnlng To The Board’
CR 35 Order

On July 11, 2003, the Department issued its final administrative
order affirming its May 6, 2003 order denying reopening. CABR at 33-
34. Shafer appealed this order to the Board. CABR at 35-36.

In her Septembér 10, 2003‘ Notice of Appeal, Shafer Vaguely

alleged: “claimant appeals injuries consisting of low back and any other

conditions relating to this industrial injury or occupational exposure and

“any other conditions aggravated by this industrial injury or occupational

exposure.” In her prayer for relief, she asked the Board “For acceptance

~ of the denied conditions, reobenihg of the claim, . . .” among other things.
CABR at 36.

At an unrecorded settlement conference in late November 2003,

Shafer’s counsel said he intended to seek acceptance of a mental condition

8 Shafer did not mention her RCW 51.52.050 theory in her petition for review
to the Board (CABR at 2-16), and she never moved for relief on her theory in the superior
court. Her criticisms of the IAJ’s RCW 51.52.050 ruling were set forth in her superior
court briefing, but there is nothing in the superior court record reflecting that she actually
sought relief on this issue at superior court. See CP at 38-39; 59-62.
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under this claim. CABR at 189-90 (Declaration of Lynda Smith wherein
she recites, “4) I participated in a telephonic mediation conference
presided over by Judge Sawtell on November 26, 2003. Also participating

were David B. Vail representing Ms. Shafer and Lisa Balcom representing

. the Department. 5) During this conference, Judge Sawtell asked Mr. Vail

what the claimant was seeking in this claim. 6) Mr. Vail indicated that the
claim involved Ms. Shafer’s hip condition, depression, and lower back
condition.” Id.

Later, at an wunrecorded écheduling “conference, Shafer’s_
representativé again vocalized a mental health'condi.tions issue. CABR at
51. William B. Lane, Shafer’s attorney, stated:.

That the issue of psychiatric condition or mental health was
raised in the scheduling conference for this matter held on
January 4; 2004, as documented in the Interlocutory
Order.” ~

CABR at 192.
The Interlocutory Order contains the following,

“The issue presented in this appeal is whether the
claimant’s condition, proximately caused by the industrial
injury of October 15, 1998, objectively worsened between
October 19, 2000 and July 11, 2003, such that the claimant
is entitled to time-loss compensation benefits... and an
increased permanent partial disability award or further
~ necessary and proper treatment. In addition, whether the
claimant has trochanteric tendonitis of the left hip and
mental health conditions that were proximately caused by
the industrial injury of October 15, 1998, such that the
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claimant is entitled to industrial insurance benefits for these
conditions . . .

CABR at 51.

The Deﬁartment’s legal representative eventually learned that
Shafer had not soughtk any mental health treatment until late September
.2003. CABR at 136-46. Late September 2003 was apparently the first
time she told any medical provider of mental health probiems or her
history of depression prior to her industrial injury, a history that apparently
wént as falf back as her childhood. Tr. 4/14/04 at 32-36. Hart Tr. 4/16/04
at 10-12. Schneider Tr. 6/28/04 a 13-15,_19, 22,239 |

The. only available information concerning Shafer’s mental héalth
was contained .in 11 p/ages of treatment records commencing
September 26, 2003 through October 31, 2003. CABR at 136-46. These
: recordé include a series of counselor notes from therapy sessions ‘ar.ld a
four-page -mental health examination report dated October 31, 2003, and
authored by an advanced régistered nurse practitioner named Alan
Simons. CABR\ at 142- 46. In Nurse Simon’s report he identifies a

number of mental health di'agnoses, but does not relate any of these

® As Dr. Cook testified she gave no indication that she observed that Shafer
presented any symptoms of a mental health condition, nor did she indicate that Shafer
ever reported any symptoms consistent with a mental illness during the time that she
treated Shafer in 1999, 2000, and 2003. Tr. 4/14/06 at 64-69, 74-78. '
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- current conditions to Shafer’s October 1998 industrial injury. CABR'at

145-46.

- On March 3, 2004, after she received a two-week extension of the
Board’s witness confirmation deadline, Shafer identified and cénﬁrmed fo
the Board and Department that she would call psychiatrist Dr. Hart to
testify. CABR at 51, >107-24. Dr. Hart did not examine her until
March 18, 2004. Tr. 4/16/04 at 6. |

Within a week of the Department’s receipt of Ms. Shafer’s witness
confirmation in‘ which she disclosed her psychiatric expert, the .
Department formally moved for an order pursuant to Civil Rule 35
directing Ms. Shafer to submit to an independent mental evaluation by
Dr. Riché.rd Schneider, M.D., a licensed psychiatﬁst.' CABR a% 107-24.
The examination was to take Aplace on April 1, 2004, approximately two
weeks prior to the hearing date. Id. Over Shafer’s objection the Board
granted the motion for a CR 35 examination rand directed the Deparfment
to delivef a copy of, \the examination report to Shafer no later than April 6,
2004, oﬁé week prior to the hearing. CABR at _1i7-5§. Shafer filed an

interlocutory appeal, which the Board denied on March 30, 2004.

'CABR at157-60, 195.
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E.  Board Decision

The Board hearings were held on April 14, 16, and 29, 2004.
Tr. 4/14/04, Tr. 4/16/04, Tr. 4/29/04. On September 17, 2004, the IAJ
| issuéd a Propbsed ‘Decision and Order i1;1 which she affirmed the
Department’s July 11, 2003 order. CABR at 19-31. In rejecting Shafer’s
claim that her physical disability proximately caused by the industrial
injury had worsened between October 19, 2000 and July 11, 2003, the IAJ
found most persuasive the testirﬁony of IME doctor, Dr. Briggs, the Board
certified orthopedic surgeon who examined Shafer in 1999, 2000 and
2003. CABR at 25-26, 29. As to Shafer’s claim bf a newly arising mental
health conditi<)€n, the IAJ found that aﬁy mental health problems were
entirely pre—existing:

Ms. Shafer has a long history of mental health issues that

pre-existed her October 15, 1998 industrial injury.

Ms. Shafer does not have any mental health conditions that

are proximately caused or aggravated by the October 15,

1998 industrial injury. ~ .
CABR af 19-31, quoting ﬁhding of fact 4. (See also CP at 179-80, jury
instruction 9 read to the jury.) |

Shafef filed a petition for review to the 3-member Board.  CABR
at 2—15:. In that petition, she did not challenge the proposed decision’s .ﬁrst ,

Conclusion of Law, which was that the Board had jurisdiction over the

appeal. After vaguely, very briefly and very broadly stating that she was
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challenging ail adverse evidentiary and interlocutory ruiings (CABR at 2), |
the remainder of her petition focused exclusively on the medical testimony
and the question of v;/hether she had proven worsening of her injury-
caused disability. The Board dém'ed Shafer’s petition. CABR at 1.

F. The Superior Court Proceedings

Shafer appealed to superior cburt. CP at 1-3. She filed a motion in
limine on the CR 35 issue, but she did not file any other motions. The
record does not reflect the trial court’s ruling on the motion in limine, but
the parties agree the trial court rejected the motion. See Br. Appellant at
12,n. 5.

The case was tried to a jury, which heard the Board testimony,
received instruction (inc}ﬁding an agreed “attending physician” instruction
8 (CP at 178); heard arguments of counsel, and returned a verdict in favor
of the Department. CP at 164-67. In the trial court’s judgment on the‘
- verdict, the court, afte; éonsidering the parties’ briefs and hearing
 argument, assessed costs against Shafer in the amount of $332,
representing the transcription costs of Dr. Schneider’s perpetuated
. testimony. CP 217-19; RP at 1;10. Shafer appealed to this Court. CP' at

220-23.
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IV. STANDARD OF REVIEW
\ In a case before the Board, the appealing party Ahas the i)urden to
present evidence against a contested order of the Department.
RCW 51.52.050; Lightle v. Dep't of Labor & Indus., 68 Wn.2d 507, 510,
413 P.2d 814 (1966). The Board reviews a Department Order de novo,
hearing testirhony in the matter .and entering Findinge of Fact and
Conclusions of Law. . RCW 51.52.100; McDornald v. Dep’t of Labor &
Indus., 104 Wn. App. 617, 623, 7 P.3d 1195 (2001). -

‘"The Superior Court reviews a Board decision de novo on the -
record developed at the Board. RCW 51.52.115. The Board’s findings
and conclusions are prima facie correct. RCW 51 52.115; Ruse v. Dep’t of
Labor & Indus., 138 Wn.2d 1, 5, 977 P.2d 570 (1999). The party‘
attacking the Board’s decision has the burden of overcommg that statutory
presumptlon of correctness. RCW 51 52.115; Ruse, 138 Wn.2d at 5.

The rule of “liberal construction” does not apply to questions ef
fact. Hasz‘zngs 2 Dep 't of Labor & ]ndus 24 Wn.2d 1, 13, 163 P.2d 142
(1945). Nor does the liberal construction rule dispense with the
requirement that the plaintiff must produce competent evidence to prove
the facts upon which he relies to substantiate entitlement to the beneﬁts

~sought. Ehmanv. Dep’t of Labor & Indus., 33 Wn.2d 584, 595, 206 P.2d

787 (1949). That is, while .the court should liberally interpret the
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Industrial Insurance Act in favor of “those who come within its terms,
persons who ‘claim rights fhere under should b; held to strict proof of their
right to receive benefits under the act.” Cyr v. Dep’t of Labor & Indus.,
47 Wn2d 92, 97, 286 P.2d | 1038 (1955) (emphasis added).
RCW 51.12.010.

Review of the Superior Court decision is under the ordinary‘
sfcandard for civil cases. RCW 51.52.140, Ruse, 138 Wn.2d at 5. Issues of
law are subject to de novo review under the error of law standard, while
factual fssues must be evaluated under the substantial evidence standard.
Littlejohn Const. Co., v. Dep'’t of Labor & Indﬁs., 74 Wn. App. 420, 873
| P.2d 583 (1994). In a workers’ compensation appeal, the plaintiff bears
“the burden of producing “sufficient, substantial fagts, as distinguished

from a mere scintilla of e\}idence, to make /a casé for the trier of fact.”
Sayler v Dep’t of Labor & Indus., 69 Wn.2d 893, 896, 421 P.2d 362
(1966); Miller v. Dep’t of Labor & Indus., 1| Wn. App. 473, 478, 462 P.Zd
558 (1969).

“Substantial evidence is evidence of sufficient quantity to persuade
a fair-minded, rational person of the truth of the declared premise.”
Grimes v. Lakeside Indus., 78 Wn. App. 554, 560-61, 897 P.2d 431 (1995)
The substantial evidence standard of review mandates appellate deference

to the decision by the trier of fact even if the appellate court would have
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resolved a factual dispute in another way. Thorndi'ke v. Hesperian
Orchards, Inc., 54 Wn.2d ‘57O,A575, 343 P.2d 183 (1959). Under the .
“substantial evidence” standard, the appellate court must view the
evidence presented to the jury in a light most favorable to the party who
prevailed at superior court. |

“The jury is the sole judge of fhe credibility énd weight of the
evidence.” Arthurs v. Nat’l Postal Transp. Ass’n, 49 Wn.2d 570, 577,304 -
P.2d 685 (1956).1° The trier of fact “is not required toraccept the opinion
testimony of experts solely_bécaus;e of their specviél'knovs;ledge; rathér, [it]
decides an issue upon’its own fair judgment, assisted by the téstimony of
experts.” In re Pilant, 42 Wn. App. 173, 178, 709 .P.2d 1241 (1985). “A

trial court has the right to reject expert testimony in whole or in part in

accordance with its views as to the persuasive character of that evidence.”

Brewer v. Copeland, 86 Wn.2d 58, 74, 542 P.2d 445 (1975).

1 «“The fact finder is given wide latitude in the weight to give expert opinion.”
In re Sedlock, 69 Wn. App. 484, 491, 849 P.2d 1243 (1993) (trier of fact may assess the
value of an asset by adopting a “compromise” figure between the values testified to by
two experts); see also Reese v. Stroh, 74 Wn..App. 550, 565, 874 P.2d 200 (1994) (jurors
are perfectly capable of determining what weight to give this kind of expert testimony);
State v. Moon, 45 Wn. App. 692, 698, 726 P.2d 1263 (1986), review denied, 108 Wn.2d
1029 (1987) (an expert cannot usurp the jury’s duty of deciding facts because the jury
may always accept or reject the expert’s evidence or opinion, in whole or in part);
Washington Pattern Instruction (WPI) 6.51 (“’You are not bound, however, by [an expert]
opinion.”); State v. Ellis, 136 Wn.2d 498, 521, 963 P.2d 843 (1998) (referring to WPI
6.51 as a “proper instruction”); CP at 177 (jury instruction 7, given in Shafer’s trial was

virtually identical to WPI 6.51).

\
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The trier of fact may even “refuse to accept uncontradicted expert
testimony as long as it does not act in an arbitrary or capricious manner.”
State ex rel. Flieger v. Hendrickson, 46 Wn. App. 184, 196, 730 P.2d 88
'(1986) (trial court properly rej ected unrefuted testimony of two experts on
paternitsr, especiaily when the experts used a fonﬁula without meeting
- preliminary statistical tests). Thié is because even an unrefuted expert
opinion is not éz’nding on the jury. Richey & Gilbeif;‘ Co. v. N. W. Natural
Gas Corp., 16 Wn.2d 631, 649-50, 134 P.2d 4'44 (1943). The fact ﬁndef
may believe entirely thé testimony of some of the witnesses and disbe~1ieve‘
entirely the testimony of others, as wgll as draw from the .evidence any
r'easoﬁable inference fairly deducible there from. Dempsey v. Joe
Pignataro Chevrolet, Inc., 22 Wn. App. 384,390, 589 P.2d 1265 (1979).

‘ | A workers’ compensation claim, once closed, may be réopened, if
. a condition progiﬁlately .caused by an industrial injury becomes
aggra;/ated after the cla‘im closure. RCW 5 1.32.166; Moses v. Dép ‘t of
Labor & Indus., 44 Wn.2d 511, 517-, 268 P.2d 665 (1954). The “burden is
on the claimant to produce medical évidence, some of it based on
objective ﬁﬁdings, ‘to prove that there has been an aggravation of the ’
injury Whiéh resulted in increased disability.” Moses, 44 Wn.2d at 5 17.

Under the Industrial Insurance Act, the existence of a disability and its

causal relationship to an industrial injury are generally questions of fact
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for the jury. See Collins v. Dep’t of Labor & Indus., 50 Wn.2d 194, 195,
310 P.2d 232 (1957) (the extent of a disability is “purely a question of
fact”); Mathers v. ‘Stephens, 22 'Wn.2d 364, 370, 156 P.2d 227 (1945)
(“[U]sually the question of proximate cause is for the jury[.]”).
The courts review discovery rulings, including CR 35 rulings, for
abuse of diécretion. In re Detention of Halgren 124 Wn. App. 206, 221, 98
P.3d 1206 (2004), affirmed, 156 Wn.éd 795, 132 P.3d 714 (2006); Johnl
Doe v. II’uget ‘Sound Blood Ctr., 117 Wn.2d 772, 777, 819 P.2d 370
(1991). |
V. SUMMARY OF ARGIJ'MENT
Shafer’s RCW 51.52.050 issue is v?ithout merit. Pursuanf to
‘.RCW 51.52.050 the Legislature expreésly require:s the Department to
serve a copy of its Qrders to the worker,'beheﬁciary, employer, or “other
person affected thereby.” Shafer claims that: (1) because her aﬁending
physician Wés a “person affected” by the closing order within the meaning
of RCW 51.52.050 and therefore entitled to receive a copy of the order;
" and (2) because .Dr. Cook could not find a copy of the October 19, 2000
closing order in the files of the doctor’s ’ofﬁce, the closing order was not
effectively communicated to her physician, and thereby preventing the
Department’s: ciosing order from becoming final. This is an issue of first

impression and requires this Court to engage in statutory construction.
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Here Shafer, the injured worker, admitted she received a copy of
the October 19, 2000 closing order. She realized the order awarded her
over $6,000 in a permanent partial disability which she considered a
“settlement” ef her claim; she understood the order meant that her claim
had been closed. While Dr. Cook was a “persbn affected” by the closing
order within the meaning of RCW 51.52.050 and should have been served,
Shafer’s theory under that statute fails because: 1) urlder RCW 51.52.104,
Shafer waived argument on the issue by net raising it in her petition for
review that she submitted to the 3-member Board following receipt of the
IAJ’s proposed order and by not seeking and obtaining a ruling on her
theory at superior court; 2) as has been held in decisions under the
Administrative Procedures Act and Mandatory Arbitration Rules, the
failure of the initial decision-maker, here the Department, to serve another
party does not relieve a party served from meeting the time limit on
appeal;' and 3) Shafer does not have standing to assert any appeal rights
that are vested in Dr. Cook. |

As for the CR 35 discovery issue, this record does not show abuse
of discretion on the part of the Board in granting the Department’s CR 35
motion, or on the part of the trial court in denying the motion in limine.
The‘ record reveals that the Department demonstrated good cause to

request the Board-ordered mental examination. Shafer did not allege a
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mental health condition until after the Department issued its final order,
arid until after she filed her appeal with the Board. Cantrary to Shafer’s
argument, a mére allegation that a party’s mental condifion is at issue, is
not sufficient to require a motion for, or to justify the granting of, a CR 35
examination. It was not until Shafer actually confirmed her psychiatric
expert for hearing that she truly put her mental condition at issue.

The Departmen"c could not have obtained discovery of her mental
health condition from any other source. While there were limited records
of some mental health treatment in September and chober 2003, none of
these records made any reference to her iﬁdustrial injury, nor did they
suggest the requisite causal connection to her indust.rial injury. Therefore,
Shafer’s claim that the Department did not act with diligence because it
did not ask for these records earlier is éimply wrong.

Shafer is also wrong in her argument that the Board abused its
discretion \a\}hen it allowed the examinatibﬁ to be scheduled for a date
close_to the hearing date. Relying on CR 35(b) Shafer asserts that because
the examiner’s report could not be filed at least 30 days from the hearing .
- date it was eﬁor to grant tha motion. CR 35(b) vests the hearing tribunal
(here, the Board) with discretion to adjust the time frames under the rule.
The Board acted within its lawful discretion when it ordered (1) that the

CR 35 examination to go forward on April 1, 2_004,1‘ and (2) that the report
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of the examination be delivered by April 6, 2004. Shafer caﬁ show no
prejudice in this adjustment of the time frame under CR 35(b).

Because the Board did not abuse its discretion when it granted the
Department’s motion; it logically follows that the trial court did not abuse
its discretion when it denied Shafer’s motion t6 striké Dr. Schneider’s
testimony from the record. And, it also follows that the trial court did not
err when it assessed Shafer with the Department"s cost to transcribe
Dr. Schneider’s testimony.

Furthermore, under RCW 51.52.104, Shafer Waived argument on
the CR 35 discovery issue by not raising it in the petition for review that
sh(; subnﬁtted to the 3-member Board following receipt of the IAJ’s
proposed order. |

Finally, on the substantial evidencé issue, Shafer invites this
Court to focus its attention on the wrong tribunal - - to reach back to the
Board’s fact ﬁﬁding - - asserting that the Board’s IAJ failed to follow the
attending physician rule when the TAJ weighed the testimony. While there
1S no merit to this attack on the IAJ’s fact-finding, this focus on the IAJ is
contrary to well established law governing the standard of review that this
Couﬁ exercises - - the sole question in this regard is whether substantial

evidence supports the jury’s verdict.
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The jury considered all the evidence admitted in fhe Board
’proceedingé. The‘trial court properly instrﬁcted the jury on the law,
including the attending physician rule!’. The jury conducted its own
independent review of the evidence and concluded that the Board’s‘
findings and decision Were correct. Therefore, because tﬁere 1S substantiél
evidence thét supports the jury’s verdict, the judgmént and order of the
superior court must be affirmed. | |
VI. ARGUMENT
A. It Does Not Matter Whether Dr. Cook - Contemporaneously
Received A Copy Of The Department’s October 19, 2000
Closing Order

1. Overview Of Department’s Response To Shafer’s
- RCW 51.52.050 Argument o '

RCW 51.52.050 provides in part:
Whenever the department has made any order decision, or
‘award, it shall promptly serve the worker, beneficiary,

employer, or other person affected thereby, with a copy
thereof by mail...

RCW 51.52.050 (Emphasis added).
. The ,Depai‘tment agrees with Shafer that her attending physician

was and is a “person affected” by the Depéftment’s October 19, 2000

closing order. The Department disagrees, however, with Shafer’s attempt

' The “attending physician rule” as will be explained later Part VI.C.2., simply
states that the trier of fact must give “special consideration to the opinions of the
attending physician.” See generally, Groff v. Dep’t of Labor & Indus., 65 Wn.2d 35, 45,
395 P.2d 633 (1964). '

I8
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to employ RCW 51.52.05—0‘ to attack the finality of the Department’s
October 19, 2OQO cl;)sing order (she apparently hopes to moot the
aggravation issue in this case, and to require remand of this matter to the
Department to treat her c;laim as if it had never been closed).

Her RCW 51.52.050 afgument must be rejected for at least four
reasons: 1) she waived the argument by not raising it in her petition for
review at the Board; 2) she failed to préserve tﬁe argument at superior
court when she did not move for or obtain a ruling or findings on the
issue; 3) RCW 51.52.050’s requireme;nf for ‘service on other parties and
personé is not jurisdictional; and 4) ;he had no standing to raise this issue
involving purported appeal rights of Dr. Cook.

2. Shafer Waived Her RCW 51.52.050 Argument At The
"~ Board- o '

Shafer waived argument on her RCW 51.52.050 theory when she
failed to raise the issue in her petition for review at the Board. See CABR |
at 2-16. RCW 51.52.1 O;l requires that, in.or.der to preserve an issue for
court appeal, a party expressly raise that issue in a petition séeking review
of an IAJ’s adverse proposed\d'ecision. Stelter v. Dep’t of Labor & Indus,,
147 Wn.2d 702, 711, n. 5, 57 P.3d 248 (2002) (failure fo raise a theory in
one’s petition to the Board waives argument on that 'theory on subsequent

judiciai appeal); Allan v. Dep’t of Labor & Indus., 66 Wn. App. 415, 422,
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832 P.2d 489 (1992) (same); Rose v. Dep 't of Labor & Indus., 57 Wn.
App. 751, 756, 790 P.2d 201 (1990) (same); Garrett Freightlines v. Dep’t
of Labor & Indus., 45 Wn. App. 335, 346, 725 P.2d 463 (1986) (same);
Homeﬁaakersr Upjolin v. Russell, 33 Wn. App. 777, 782-83, 658 P.éd 27
(1983) (same). |

Thefe is not one word in Shafer’s. petiti;)ﬁ for Board review
expressly addressing her fheory under RCW 5 1.52.050. CABR at 2.
-Based on waiver, this Court should nb‘t‘address her thebry. |

- 3. Shafer Did Not Preserve Her RCW 51.52.050 Issue At
Superior Court

Even assuming arguendo that Shafer can be deemed to have raised
the RCW 51.52.050 mgﬁnent in her peﬁtion to the Board, she failed to
presérve_ the argument at superioi' court. While Shafer4 discussed her
RCW 51.52.050 theory in her briefing to the superior court, she did not
rhove for relief on that theory, nor did she attem;;t to obtain ﬁn(iings or a
ruling on the theory. See generally RAP 2.5(a) (claim of error not raised
at superior'couvrt); Postema v. Postema Enter., Inc., 118 Wn. App. 185,

-193, 72 P.3d 1122 (2003) (error néf adequately raised at superior court);
Cosmopolitan Engineéring Group, Inc. v. Ondeo, 128 Wn. App. 885, 894,
117 P.3d 1147 (2005) (raising an issue in a footnote only in a brief did not

adequately preserve the issue under RAP 2.5(a)); State v. Ward, 125 Wn.
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App. 138, 145, 104 P.3d 61 (2005) (absence of a finding on an issue is
construed as a finding against‘ the party with the burden of proof on the
issue).

Thus, even assuming Shafer did not waive at the Board, she thus

failed to preserve the issue when she let it go at superior court.

4, RCW  51.52.050°s Requirements For Service Of
Department Orders On Other Persons Are Not
Jurisdictional And Do Not Relieve Aggrieved Injured
Workers From Protesting Or Appealing Adverse

Department Orders Within 60 Days Of Receipt Of The
Orders

AN
In a worker benefits case, the faililre of the Department to serve an
employer or “other person affected” is not a jurisdictional defect and does
‘not relieve an injured worker of the requirerﬁent under RCW 51.52.050 for
filing a protest or apf)eél Withip 60 days of the worker’s receipt of the
Department order. On this ﬁrst—imp;ession statutory éonstruction issué,
this Court should follow the logic of the decisions of this Court in
previous analogous circumstances in - cases presented under the
Administrative Procedures Act (APA) and under the Mandatory
Arbitration. Rules (MAR). See Wells v. Western Washington Growth
Manégement Hgs. Bd., 100 Wn. App. 657, 677-79, 997 P.2d 405 (2000)

(APA); Simmerly v. McKee, 120 Wn. App. 217, 221-23 (84 P.3d 919

(2004) (MAR).
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In Wells and McKee, this Court held under the APA and MAR,

respectively, that once 2 particular party has received notice of the initial

decision-maker’s order under the APA and MAR, that party must appeal B

within the time limits specified in those schemes, and, as a maﬁer of law, .
that person is not prejudiced by requiring that the person meet the time
limit for seeking review, regardless of whether other persons or partles
have also been served. Wells 100 Wn. App. at 677-79; Simmerly, 120
Wn. App. at 221-23.

Two related considerations of this Court in each of those cases |
were whether, in the event of an appeal by a served party, other pafties
would be prejudiced and whether piecemeal litigation would be fostered
by allowing the appeal.to go forward. Wells, 100 Wn. App. at 678-79;
Simmerly, 126 Wn. App. at 223. In each case, this Court noted that there
was a mechaﬁsm in the/pro'cedural scheme before it /for notice of the
appeal to the other partles Wells 100 Wn App. at 678-79; Szmmerly, 120
Wn. App. at 223. The same situation holds here. :

Assuming as we do that an attendmg phy51cien is “another person
affected” by a closing order, RCW 51.52.060(2) requires that the Board
notify “other interested parties’f of the appeal, and the statite gives those -

parties the roppoftunity to file a cross appeal. Shafer cannot persuasively

"aigue that a “person, affected” by a Department order under
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RCW 51.52.050 is not an “other interested part[y]” under
- RCW 51.52.060(2). Thus, if Shafer had filed an appeal from the
October 19, 2000 Department cl;)sing order, and if her attending physiéian
was‘a “person affected” By the order, then the Board would have been
required to inform aﬁending phyéician Dr. Cook, as an “interested
part[y],”'? along with her employer, of the .appeal. Dr. Cook and the
‘employer would have had an opportunity to file a cross appeal.

In addition, this Court in Simmerly noted that its interpretation was
consistent with the important purpose of the MAR procedural scheme to
reduce delays in resolution of disputes. SimMerly, 120 Wn. App. at 223.
The same holds under the Industrial Insurance Act. See RCW 51.04.010
(a purpose of the IIA is to replace the slow procedural scheme of common
law tort actions); Holbrook v. Weyerhaeuser Co., 118 Wn.2d‘306, 312,
622 P.2d 271 (1992) (same, citing RCW 51.04.010).

For these reasons, even aséurﬁing that RCW 51.52.050 reqﬁired
that Dr. Cook be served with the Department’s October 19, 2000 closiﬁg

order, and that she was not in fact served, this is not a jurisdictional defect

12 This may or may not reflect the current practice of the Board, but the Board’s
practices in this regard are not of record and, in any event, would present another case for
another day. Also, in this same vein, Shafer did not make a record or argument regarding
Board service, nor did Shafer at superior court notify the Board of any argument
regarding Board service. See generally the waiver discussion supra Parts VLA. 2, 3.
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that prevented the‘olosing‘ order from becoming final as to Shafer, who
admits that she was contemporaneously served with the closing order.

5.  Shafer Has No Standing To Assert The Rights Of .
Dr. Cook

Finaliy, again assuming arguendo that the Department was
required under RCW 51.52.050 to serve Dr. Cook with the closing order
(and did not), any such assumed error was not an error as to Shafer.. The
injuréd worker lacks standing to assert the RCW 51.52.050 rights of
Dr. Cook.. See genei;ally Haberman v. Wasﬁiﬁgton Public Power Supply
System, 109 Wn.2d 107, 138-39, 744 P.2d 1032 (1987) (the doctrine of |
standing prohibits a litigant from raising another’s legal rights). |
B. Granting The CR 35 Motion And Permitting Dr. Schneider’s

Testimony To Be Read To The Jury Was Not An Abuse Of

Discretion

1. Shafer Waived Her CR 35 Issue By Not Raising It Iﬁ

Her Petition To The Board For Review Of The TIAJ’s
Proposed Dec1s1on

As the Department explained ‘Sup.ra Pm IILE., Shafer’s petition
| seeking Board review of the IAJ’s proposed decision did not mention “CR
,35,', or discuss the facts or controversy surrounding the special -
examination by .Dr. Schneider‘.. CABR at 2-16. Shafer asserts, however? :

that she satisfied the requirements of RCW 51.52.104, discussed supra

Part IV.A.3.) merely by broadly asserting on page one of her petition that
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she was challenging “all adverse evidentiary and interlocutory rulings”
Br. Appellant at 29. She cites WAC 263-12-145(3), which purport to
permit general objections to f‘evidentiary” rulings. CR 35, however, is a
“discovery” rule, not an “evidentiary” rule, and therefore does vnot allow
her to avoid the requirement under RCW 51.52.104 for detailed arglment
on any adverse non-evidentiary rulings. | |

( 2. The Board And Superior Court Did Not Abuse Their
Discretion On The CR 35 Issue

As the Department explained supra Part I11.D., after her appeal had
been lodged with the Board, Shafer raised, for the first time, the possibility
‘that she suffered from a recently disclosed mental health condition -
proximately caused by her 1998 industrial injury. In order to prepare its
defense for this issue, it was essential that .the i’)epartment have Shafer
examined by a psychiatrist.

| | Therefore, the Department moved for an order directing her to
su’bmit to a mental exafnination ‘pursuant to CR 35. In Tigten v.
Department of Labor and Industﬁ'es? 13 Wn. App. 86, 89, 534 P.2d 151
(1975) the Court ruled that CR 35 examinations apply in workers’
compensatlon cases as in other civil matters. CR 35(a)(1) provides in part:
(1) Order for Examination. When the mental or physical
condition (including the blood group) of a party, or of a

person in the custody or under the legal control of a party,
1s in controversy, the court in which the action is pending
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may order the party to submit to a physical examination by

a physician, or mental examination by a physician or

psychologist or to produce for examination the person in

the party's custody or legal control. The order may be

made only on motion for good cause shown and upon

notice to the person to be examined and to all -parties and

shall specify the time, place, manner, conditions, and scope

of the examination and the person or persons by whom it is

to be made. :

One must meet the initial thresholds of “in controversy” and “good
cause” before a hearing tribunal will entertain a motion for a mental
examination under CR 35. Shafer argues that her representative’s verbal
allegation (the exact content of which is unknown) of a possible mental
claim during an unreported Board mediation conference and again during |
an unreported Board"schedulin-g conference put the Department on notice
that Shafer intended to raise her mental condition as an issue in the claim.
Br. Appellant at 29. However, putting the Department on notice of an
intended issue is not the same as putting Shafer’s mental condition in
controversy.

The “in controversy” and “good cause” requirements cannot be -
met by mere conclusory allegations of the pleadings — nor by mere
relevance to the case, but require an affirmative showing by the movant
that each condition as to which the examination is sought is really and

" genuinely in controv'ersy and that good cause exists for ordering each

particular exam. Jackson . State, 14 Wn. App. 939, 942, 546 P.2d 1230
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(1976). In. Beagle v. Beagle, 57 Wn. 2d 753, 756, 359 ‘P.2d 808 (1961),
the Supreme Court held that tﬁe trial court did not abuse its discretion in
denying a request for a CR 35 examination Wher‘e the moving party could
point to nothing in the record other thén a statement that the other party’s
mental condition would have a bearing on the issues raised in the case. °

When Shafer’s counsel orally indicated that a mental condition
would be raised in the appeal both at the unrecorded mediafion conference
(CABR at 151-52) and at the unrecorded scheduling conferepce (CABR at
51), the Department had only informal notice that an issue likely would be
raised; this was insufficient information to place Shafer’s ﬁqental health
conditiqn was in controversy under CR 35. |

Shafer also faults the Dj:paftment for not obtaining information
concerning Shafer’s mental health condition “available from other
sourcés.” Br. .Appellant‘at 29. The Department presumes that Shafer here
- is referring to the 11 pages of freatmenf records attached to Shafer’s Board
brief opposing the motion for examination. CABR at 136-46. The first
obvious flaw in Shafer’s reasoning is there is no reqﬁirement that the
Department exhaust éther available sources of information in order to
meet the “good cause” and “in controversy” thresholds ‘toﬁ get an ordér

~ directing her to submit to the examination. Also, the information (see

CABR at 136-46) about her mental health condition did not address any
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causal connection to Shafer’s October 1998 industrial injury, and therefore
what little information might have beken available was incomplete and still
would not have placed Shafer’s mental health condition in controversy in
a workers’ compensation appeal to reopen her claim - - the causation

element - - an essential requirement necessary for her to meet her burden

~ of proof, was still missing.

It was only ‘as of March 3, 2004 - - when Shafer confirmed an
actual psychiatn'c' expert would testify - - that her mental health, and its
relationship to the industrial injury, was in controversy. The Department
could then, for the first time, clearly demonstrate good cause.

Shafer also challenges the timing of the order and argues that the
Board abused its discretion in granting the Department’s order because the
report of the examiner would be delivered less than 30 days before the
hearing was scheduled to begin. Br. Appellant at 30. Here the plain and
unambiguous language of the rule reveals how fatally flawed Shafer’s
argument is. CR 35(b) provides:

. (b) Report of Examining Physician or Psychologist. The

party causing the examination to be made shall deliver to

the party or person examined a copy of a detailed written

report of the examining physician or psychologist setting

out the examiner's findings, including results of all tests

made, diagnosis and conclusions, together with like reports

of all earlier examinations of the same condition, regardless

- of whether the examining physician or psychologist will be
called to testify at trial. The report shall be delivered within
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45 days of the examination and in no event less than 30
days prior to trial. These deadlines may be altered by
-agreement of the parties or by order of the court.

Eﬁlphasis added.
Finally, because the Board did not abuse its discretion when it
- granted the Department’s CR 35 motion and ordered Shafer to attend the
April 1, 2004 mental examination, the trial court likewise did not abuse its
discretion when it denied Shafer’s motion in .limine to strike
’ Dr. Schoeider’s testimony from the record. There has been no showing of
‘abuse here. Therefore the trial court’s evidentiary ruling must be
affirmed. It necessarily follows that the court properly asseésed the
transcription costs against Shafer.
C.  Substantial Evidence Supports The Jury’s Verdict
1.  Overview Of Substantial Evid.ence Anaiysis
Asthe Departmenti noted supra Parts IV and V, in an appeal from a
jury verdict upon which judgment is entered, the appellate court does not -
review the Board’s decision or engage in a de novo review of the
evidence, but merely reviews the evidence to ensure there is substantial
evidence to support the verdict.
Shafer takes is)sue with the Board IAJ’s anaiysis and fact-finding,
claiming the IAJ did not give sufficient weight to the festimony of the

attending physician. Br. Appeallant at 15-21. Shafer invites this court to
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depart from the long established standard of review, ignore the jury’s
verdict and reach back to the Board’s fact finding. This Court must
decline Shafer’s invitation. |

At superior court the review is de novo based solely on the
evidence contained in the certified appeal board record. Grimes, 78 Wn
App. at 560. “ The jury hears all the same evidence that the Board
-considered. Although the Board’s findings are presumed to be correct, the
jury is not bound to accept them if, upon review of 'the evidence contained
in the record, the jury finds by a preponderance of the evidence that thé
findings are incorrect. In addition, the trial cburt instructed the jury oﬁ the
law related to expert witnesses and in particular the attending physician
rule. CP at 177-78. This Court d'oes not- reach behind the jury’s verdict to
review the Board’s analysis of tﬁe evidence or the Board’s findings.

Instead this Court must ‘review tﬁe record to determine if
substantial evidence supports the jury’s verdict. The jury entertained and
weighed all evidence containeci' in the record and applied the _law as
instructed “by the court. The record cdntains substantial evidence to
support the-verdict and Shafer failed to show otherwise. Therefore the

Judgment of the Superior Court must be affirmed.
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2. Substantial Evidence Relating To Shafer’s Injury-

Caused Physical Disability Supports The Jury’s Verdict

Of No Worsening
Shafer, her boyfriend, and her mo_fher all testified about Shafer’s
- personal struggles and the impact her October 1998 industrial injury had
on her life. Bﬁt Shafer’s lay testimony alone cannot meet her burden of
- proof té establish that her condition worsenéd between \(.)ctober 19, 2000
and July 11, 2003. |

Shafer presented the testimony of Dr. Cook, but her testimony did
" not include much in the way of objective ﬁndings that the jury could use
to compare Ms. Shafer’s condition in 2000 to Shafer’s condition in 2003.
Many of Dr. Cook’s opinions were based on guesses, éstimétes, and
assumptions. For example Dr Cook testified that Shafer’s condition
worsened because of the atrophy that Schuster recorded in March 2004 in
her left leg, despite the fact that Dr. Cook hersélf never bbserved any
atrophy. Tr. 4/14/04 84-86, 94-96. Dr. Cook assumed that the left
trochanteric bursitis was related to an awkward gait, but did not remember \'
or record having ever observed Shafer limp or walk awkwardly.
Tr. 4/14/06 at 65, 67, 73, 75, 82-83, 91. Dr. Cook guessed that an EMG

would be positive despite the lack of nerve root irritation revealed in the

1999 CT scan and 2002 MR Tr. 4/14/04 at 95-96.
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Dr. Briggs, who examined Shafer in 1999, 2000 and 2003" (and |
whose testimony is described in greater detail supra Part III.A), provided
the most complete evidence of Shafer’s objective findings anci subjective
complaints, both iﬁ the report that led to the closing of her claim in 2000
and in the report that Jed to the denial of her application to reopen her
claim in 2003. Dr. Bri'ggs testified about the measurements he took, and
~ the examinatiQn findings he made. He. eiplainéd what represented
obj ectivé ﬁndinés and what constituted mere subjective complaints.
Dr. Briggs had three opportmﬁties to examine Shafer, near the beginning
of her claim (1999), near the first claim closure (2060), and a few weeks
after she filed her application to reopen (2003).

Dr. Briggs was the only orthopedic surgeon to/ testify. He is 1b.oard
certified by his peers in this speciaIty. It would have been reasonable for
the jliry to consider that fact, as well as the timing and thoroughl}fzss of his ‘
éxaﬁinations, tog_ether with the clarity and persuasiveness of his
testimohy,' among other things, in weighing the evidence, and in rejecting

Shafer’s medical evidence relating to her back and hip conditions.

)

3 Dr. Schuster, on the other hand, examined Shafer only one time, at her
attorney’s request, in 2004 nearly a year after the reopening application was submitted.
Tr. 4/16/04 at 6-7. He was the only physician to record atrophy in Shafer’s left lower
extremity; he was the only physician to record a minor muscle weakness. These were
findings that not even Dr. Cook was able to confirm from her examinations. Tr. 4/14/06
at 94, 96; Tr. 4/16/04 at 31. '
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Shafer appears to argue that the.court-made “attending physician”
rule requires that, even if the jury found Dr. Briggs’ tesﬁmony to be more
' persuasive, the jury should have ignored his testimony. . Br. Appellant at 1,
13, 15-21, 32. Nothiﬁg in the case law under the “attending physician”
rule, however, requires that result.

The “attending physician” rule in workers’ compensation cases is a
long-standing principle. _The fact finder must give “speciél consideration”
to the opinions offered by an attending physician who may have enjoyed a
long-lasting therapeutic relationship with the injured worker. Hamilton v.
Dep’t of Labor & Indus., 111 Wn.2d 569, 761 P.2d 618 (1988), Simpson
Timber Co. v. Wentworth, ‘96 Wn. App. 731, 981 P.2d 878 (1999).

The attending physician rule does not' fequiré that the fact ﬁndgr
believe the testimony of the treating physician; . . . the trier of facts
determines whom if will believe.” Hamilton, 111 Wn.2d at 572.

What the. Supr¢me Court meant by “special consideration” has
never been fully revealed. In McClelland v. ITT Rayonier, Inc., ;[he Court
of Appeals porldered, )

We are unsure what the Supreme Court means by “special

consideration.” Hamilton explained that this does not

require a jury to give more weight or credibility to the
attending physician’s testimony, but to give it careful

thought. We assume that the jury gives careful thought to
every witness’s testimony.
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McClelland v ITT Rayonier, Inc., 65 Wn. App. 386, 394 n. 1, 939 P.2d
1138 (1992). '

Eventually the rule became a Washington Pattelin Instruction,
WPI 155.13.01; an agreed instruction given to the Shafer jury:

You should give special consideration to testimony given

by an attending physician. Such special consideration does

not require you to give greater weight or credibility to, or to

. believe or disbelieve, such testimony. It does require that

you give any such testimony careful thought in your

deliberations.

CP at 178, ]ury instruction 8.

Shafer’s jury had substantial evidence to support its verdict. The
jury was not required under thé attending physician rule to afford
Dr. Cook’s testimony greater credibility or weight. Instead, after the jury
considered and weighed all the evidence before it, in the end it concurred
with the Board’s findings and returned a verdict in favor of the
Department. Shafer posits no credible or persuasive reason for this Court
to disturb the jury’s verdict.

3. Substantial Evidence Relating To Shafer’s Mental

Health Condition Supports The Jury’s Verdict Of No
Worsening Proximately Caused By The Industrial
Injury: .

Psychiatrist Dr. Hart conducted an abbreviated interview of Shafer,

leaving her to take standardized, computer-scored assessments and

inventories upon which to base his opinions. Tr. 4/16/04 at 19-23.
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Dr. Hart did not elicit much information about her mental health from
Ms. Shafer but instead relied heavily on Shafer’s responses to the
inventories. Tr. 4/16/04 at 22-23. Dr. Hart asserted that he was able to
relate Shafer’s depressive ‘disorder to her industrial injury because her
declining mood could readily be explained in the context of increasing
pain and loss of financial support. Tr. 4/16/04 at 31, 36-38. Thé historical
‘ informétion Dr. Hart obtained from Shafer appeared less detailed and
there were gaps in the history, leaving Dr. Hart with the impression (or
assumption) that her depressive‘ disorder réappeared right after the
industrial injury. Tr. 4/16/04 at 26. Hart either ignored‘or aésigned little
significance to recent relationship problems Shafer reported with her
mother, sister, and live-in bqyfriend. Tr. 4/16/04 at 15, 19, 27, 43-48.

Dr. Hart diagnosed a depressive disorder, recurrent, with the most
recent episode 1:elate(i to her industrial mJury Tr. 4/16/04 at 26. Dr. Hart
also diagnosed an anxiety disorder aggravated by her industrial injury, this
diagnosis was based on hls observation that she appeared anxious to me,
also somewhat somber.” Tr. 4/16/04 at 24.

Dr. Schneider, on the other hand, devoted nearly an hour-and-one-
half interviewing Shafer. Tr. 4/14/04 at 25 ; Tr. 6/28/04 at 12. He learned
about her past history of emotional problems, he found a poéitive family

history for mental health issues. Tr. 6/28/04 at 13-16, 21-22. He learned
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as much as he could about the pre-injury depressive episode she
experienced in 1997. Id. at 13-16. ’

Unlike the limited history Dr. Hart recorded, Dr. Schneider learned
that Shafer’s recent bout with the symptomé of depression involved
relationship problems with her mother, sister, and boyfriend. Schneider
Tr. 6/28/06 at 22. Dr. Schxieider inqﬁired of Shafer and; assessed whether
- she manifested the classical signs of depressive disorders. Id. at 17. For
example, Shafer reported that she enjoyed eating; she said ‘she‘possessed
the ability to expefience pleasure “as good as ever,” and listed things that
gave her pleasure. Id. at 17. | She told Dr. Schneider that she had no
problems with energy and motivaﬁon, indicating that only pain and age
kept her from having as much energy as 'she ever had. S%lafer told Dr.
Schneider that she had no problems sleeping once she found a physically
comfortable position. Jd. Shafer denied suicidal ideation since: 1997 and
rep’oi'ted no feelings »of guilt. Id. i’Shafter also denied feelings of

hopelessness or despair. /d. at 18. These revelations led Dr. Schneider to
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conclude that Shafer presented no indicators of a depressive disorder
except a sad or low mood." Id.4

Dr. Schneider reviewed the criteria for post-traumatic stress
disorder and determined Shafer did!not meet those criteria because Shafer
denied heiving nightmares, flashbacks, hypervigilance.!> Id. Like
Dr. Hart, Dr. Schneider determined that Shafer’s mental status was
normal.  Dr. Schneider diagnosed a 'dysthymic disorde;r of long duration
that was not related to her industrial injury, remarking, she is one of the '
“sad people.” Id. at 28. |

In sum, the jury had before it substantial evidence on thc' mental

health question that supports its verdict.

' Under the diagnostic criteria for a major depressive disorder, the Diagnostic
and Statistical Manual of Mental Disorders IV at 327 (4™ ed. 1994) lists the diagnostic
criteria for a major depressive disorder. The patient must demonstrate or present five of
nine behavioral or mood markers to support a.diagnosis of a major depressive disorder.
The nine markers are (1) depressed mood most of the day nearly every day... (2)

- markedly diminished interest or pleasure in al, or almost all activities most of the

day...(3) significant weight loss ...or weight gain..., (4) insomnia or hypersomnia nearly

. every day, (5) psychomotor agitation or retardation nearly every day...(6) fatigue or loss

of energy nearly every day (7) feelings of worthlessness, or excessive or inappropriate
guilt... nearly every day...(8) diminished ability to think or concentrate, or
indecisiveness, nearly every day...(9) recurrent thoughts of death...recurrent suicidal
ideation.... A complete copy of the criteria can be found in Appendix 1 and formed the
basis for Dr. Schneidér’s diagnostic opinions. TR 6/29/04 at 16-18, 27-30.

'® The diagnostic criteria for Post-Traumatic Stress Disorder under the
Diagnostic and Statistical Manual of Mental Disorders IV are located in Appendix 2.
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VIL. CONCLUSION

Accordingly, the Department requests that this Court' affirm the
|

judgment on jury verdict below

- /
RESPECTFULLY SUBMITTED this / = day of November,

2006.
) | ROB MCé/I;Z\!N
ftt?m%ey enegal K\/\)

PAT L. DeMARCO
Assistant Attorney General
- WSBA No. 16897
Attorney for Respondent
Phone Number: 253-593-5243
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- APPENDIX1



Major Depressive Episode 327

B Criteria for Major Depressive Episode

A. Five (or more) of the following symptoms have been present during the
same 2-week period and represent a change frotm’previous functioning;
at least one of the symptoms is either (1) depressed mood or (2) loss
of interest or pleasure. '

Note: Do not include symptoms that are clearly due to a general medical
condition, or mood-incongruent delusions or hallucinations.

(1) depressed mood most of the day, nearly every day, as indicated
by either subjective report (e.g., feels sad or empty) or Sbservation
made by others (e.g., appears tearful). Note: In children and
adolescents. can be irritable mood.

(2) markedly diminished: interest or pleasure in all, or almost all,
activities most of the day, nearly every day (as indicated by either
subjective account or observation made by others) _

(3) significant weight loss when not dieting or weight gain (e.g., a
change of more than 5% of body weight in a month), or decrease
or increase in appetite nearly every day. Note: In children,
consider failure to make expected weight gains.

(4) insomnia or hypersomnia nearly every day

(5) psychomotor agitation or retardation nearly every day (observable
by others, not merely subjective feelings of restlessness or being
slowed down) .

(6) fatigue or loss of energy nearly every day

(7) feelings of worthlessness or excessive or inappropriate guilt (which >

- may be delusional) nearly every day (not merely self-reproach or -
guilt about being sick) :

(8) diminished ability to think or concentrate. or indecisiveness, nearly

© every day (either by subjective account or as observed by others)

(9) recurrent thoughts of death (not just fear of dying), recurrent
suicidal ideation without a specific plan, or a suicide attempt or a
specific plan for committing suicide

B. The symptoms do not meet criteria for a2 Mixed Episode (see p- 335).

C. The symptoms cause clinically significant distress or impairment in
social, occupational, or other important areas of functioning.

e

/# D. The symptoms are not due to the direct physiological effects of a
' _“substance (e.g., a drug of abuse, a medication) or a general medical
condition (e.g., hvpothyroidism). ' '

E. The symptoms are not better accounted for by Bereavement, i.e., afier
the loss of a loved one, the symptoms persist for longer than 2 months
or are characterized by marked functional impairment, morbid preoc-
cupation with worthlessness, suicidal ideation, psychotic symptoms, or
psychomotor retardation.
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|| Diagnostic criteria for 309.81 Posttraumatic
Stress Disorder ’

A. The person has been exposed to a traumatic event in which both of the
following were present: :

(1) the person experienced, witnessed, or was confronted with an
event or events that involved actual or threatened death or serious
injury, or a threat 10 the physical integrity of self or others

‘ - - - (contirued)




428 Anxiety Disorders
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LI Diagnostic criteria for 309.81 Posttraumatic Stress
Disorder (continued) :

the person’s response involved intense fear, helplessness, or horror.
Note: In children, this may be expressed instead by disorganized
or agitated behavior

B. The traumatic event is persistently reexperienced in one (or more) of
_the following ways:

recurrent and intrusive distressing recollections of the event, in-
cluding images, thoughts, or perceptions. Note: In young chil- -
dren; repetitive play may occur in which themes or aspects of the
trauma are expressed.

recurrent distressing dreams of the event. Note: [n children, there
may be frightening dreams without recognizable content.

acting or feeling as if the traumatic event were recurring (includes
a sense of reliving the experience, illusions, hallucinations, and
dissociative flashback episodes, including those that occur on
awakening or when intoxicated). Note: In young children,
trauma-specific reenactment may occur. ,
intense psybhological distress at exposure 1o internal or extérnal
cues that symbolize or resemble an aspect of the traumatic event
physiological reactivity on €xposure (o internal or external cues

‘that symbolize or resemble an aspect of the traumatic event

C. Persistent avoidance of stimuli associated with the trauma and numbing
of general responsiveness (not present before the trauma), as indicated
by three (or more) of the following:

efforts to avoid thoughts, feelings, or conversations associated with
the trauma

efforts to avoid activities, places, or people that arouse recollections
of the trauma

inability to recall an important aspect of the trauma

markedly diminished interest or participation in significant activities
feeling of detachment or estrangement from others

restricted range of affect (e.g., unable to have loving feelings)
sense of a foreshortened future (e.g., does not expect to have a
career, marriage, children, or a normal life span)

D. Persistent symptoms of increased arousal (not present before the
trauma), as indicated by two (or more) of the following:

difficulty falling or staying asleep
irritability or outbursts of anger
difficulty concentrating
hypervigilance
exaggerated startle response
(continued)
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0 Diagnostic criteria for 309.81 Posttraumatic Stress
Disorder (continued) - )

E. Duration of the disturbance (symptoms in Criteria B, C, and D) is more
than 1 month. '

F. The disturbance causes clinically significant distress or impairment in
social, occupational, or other important areas of functioning.

Specify if: _
Acute: if duration of symptoms is less than 3 months
Chronic: if duration of symptoms’is 3 months or more

Specify if:
With Delayed Onset: if onset of symptoms is at least 6 months after the
stressor '
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