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A.  STATUS OF PETITIONER

Michael McKiearnan challenges his 1987 Snohomish,Countyk
conviction for Robbery in the F irst Degree (87-1-003 13-7).
B. FACTS

On May 14, 1987, McKiearnan pled guilty to Robbery in the First
Degree for a crime that occurred two months earlier, on March 14, 1987.
His Statement of Defendant on Plea of Guilty (Appendix A), which is
signed by McKiearnan, his attorney, the prosecutor, and the Judge, states
that the maximum sentence for the crime is “twenty (20) years to life
imprisonment.” In fact, the maximum penalty Was life. |

McKiearnan was sentenced on May 19, 1987. The Judgment
(Appendix B) repeats the error from the plea fofm, stating in Section 3 that
the maximum term is “20 yrs. to life.”

This is McKiearnan’s first collateral attack on this Judgment.

C. ARGUMENT

1. INTRODUCTION

McKiearnan’s Judgment is facially invalid because it feveals that,
when he pled guilty, he was incorrectly informed of the maximum possible
penalty. The maximum penalty was not “twenty years to life.” It was life.
Unlike pre-SRA cases where the sentencing court had the discretion to cap

the maximum at 20 years (or set it at life), in McKiearnan’s case neither the



sentencing court nor any other authority had the power to set the maximum
term at twenty years. As aresult, it is clear that McKiearnan was
misinformed of the maximum punishment when he pled guilty. At

sentencing, the error was repeated on the face of his Judgment.

McKiearnan’s Judgment is facially invalid. Thus, McKiearnan’s

petition is not time barred.

Because McKiearnan’s plea was based on misinformation about a
direct consequence; it was unconstitutional because it was neither knowing
nor vvoluntary. McKiearnan does not need to show that he would have
made a different choice if he had been correctly advised that the maximum
could not have been set at 20 years, but only at life. Instead, McKiearnan is

entitled to withdraw his plea.

2. MCKIEARNAN’S JUDGMENT IS INVALID ON ITS FACE

Since McKiéarnan’s conviction has been final for more than one
year, he mﬁst address the time Bar issue—argﬁing first that his Judgment is
facially invalid and then moving to his guilty plea to show that it was baéed
on a “manifest error.;’

RCW 10.73.090 establishes a one-year time limit for collateral
attack on a judgment. More that one year has elapsed since this conviction

was final. However, the one-year time limit does not apply to a judgment



invalid on its face. RCW 10.73.090; In re Restraint of Goodwin, 146 Wn.2d
861, 866, 50 P.3d 618 (2002).

A judgment and sentence is invalid on its face if it evinces the
invalidity “without further elaboration.” Goodwin, 146 Wn.2d at 866. The
phrase “on its face” includes the documents signed as part of a plea
agreement. Id. at 866 n. 2 (citing In re Restraint of Stoudmire, 141 Wn.2d
342,354, 5 P.3d 1240 (2000); In re Restraint of T} hdmpsqn, 141 Wn.2d |
712, 719, 10 P.3d 380 (2000)).

As our Supreme Court has explained: “[T]he relevant question in a
criminal case is Whefher the judgment and sentence is valid on its face, not
whether related documents, such as pl'_ea agreements, are valid on their face.
Such documents may be relevant to the question whether a judgment is
valid on its face, but only if they disclose facial invalidity in the judgment
and sentence itself.” In re Restraint of Turay, 150 Wn.2d 71, 82, 74 P.3d
1194 (2003). See also State v. Lewis, __ Wn. App. _, __P3d__ (August
28, 2007).

In the case at bar, the maximum penalty on the Judgment is clearly
erroneous. Prior to the adoption of the SRA, judges imposing sentences set
the maximum term. For individuals sent to .prison, the parole board then set
the minimum term. For many Class A offenses, the maximum penalty was
20 years to life. See RCW 9.95.010; RCW 9A.20.020. Robbery in the

First Degree was such an offense. In those cases, a sentencing judge acted



entirely within her statutory authority if she imposed a sentence less than
life, as long as it did not drop below twenty years. In other words, “20 to
life’; represented the maximum sentence’s discretionary range. In 1984,
things changed. RCW 9A.20.021 (4). From that time on, the maximum for |
first-degree robbery has been set at life. RCW 9A.20.021.

McKiearnan’s Judgment lists the date (“3-14-87”) and name (First
Degree Robbery) of McKiearnan’s crime of conviction and then states that
the “Maximum Term” is “20 Yrs. to Life”. From this information albne, it
is obvious that the maximufn sehtence i erroneous. Thus, the face of
McKiearnan’s Judgment reveals the error without further elaboration.

Thus, the question then becomes whether this error in the Judgment

identifies a defect in the guilty plea that merits relief, Here, it does.

4. MCKIEARNAN’S JUDGMENT REVEALS AN INVOLUNTARY PLEA

When a defendant pleads guilty, he must do so knowingly,
voluntarily, and intelligently. Hendérson v. Morgan, 426 U.S. 637, 644-
45, 96 S.Ct. 2253,49 L.Ed.2d 108 (1976); McCarthy V. Unitéd States, 394
' U.S. 459, 466, 89 S.Ct. 1166, 22 L.Ed.2d 418 (1969); State v. Ross, 129
Wn.2d 279, 284, 916 P.2d 405 (1996); In re Barr, 102 Wn.2d 265, 269,
684 P.2d 712 (1984); Wood v. Morris, 87 Wn.2d 501, 507, 554 P.2d 1032
(1976). Whether a plea satisfies this standard depends primarily on |

whether the defendant correctly understood its consequences. State v.



Walsh, 143 Wn.2d 1, 8, 17 P.3d 591 (2001); State v. Miller, 110 Wn.2d
528, 531,' 756 P.2d 122 (1988). See also C1R 4.2(d); In re Fonseca, 132
Wn. App. 464, 132 P.3d 154 (2006) (plea withdrawn where defendant did

not know he was ineligible for DOSA at time he pled guilty).

It is now well-settled that the constitutional validity of a guilty plea

turns, in part, oh whether the defendant was informed of “all” the “direct”

- consequences of his plea. State v. Ross, 129 Wn.2d 279, 284, 916 P.2d 405
(1996). A sentencing consequence is direct when “the result represents a
deﬁ'nite, immediate and largely automatic effect on the range of the
defendant's punishment.” Id. at 284, quoting State v. Barton, 93 Wn.2d

301, 305, 609 P.2d 1353 (1980).

The maximum possible sentence is a “direct” consequence of a
guilty plea. State v. Vensel, 88 Wn.2d 552, 555, 564 P.2d 326 (1977) (“We
belieffe it is important at the time a plea of guilty is entered, whether in
justice or superior court, that the record show on its face the plea was
entéred voluntarily and intelligently, and affirmatively show the defendant

understands the maximum term which may be imposed.”).

Thus, the next question is whether Petitioner’s was misinformed of

the maximum punishment when he pled guilty.



5. MISINFORMATION AND MATERIALITY

When a defendant is misinformed about a direct consequence of a
guilty plea he does not need to demonstrate that the misinformation
mat'érially affected his decision to plead guilty. In re Restraint of Isadore,
151 Wn.2d 294, 88 P.3d 390 (2004); State v. Mendozq, 157 Wn.2d 582,
590-91, 141 P.3d 49 (2006) (“In determining whether the pleais
constitutionally valid, we decline to engage in é subjective inquiry into the
defendant's risk calculatién and the reasons underlying his or her decision
to accept the plea bargain. Accordiﬁgly, we adhere to our precedent
establishing that a guilty plea may be deemed involuntary when baséd on

misinformation regarding a direct consequence on the plea, regardiess of

- whether the actual sentencing i’ange is lower or higher than anticipated.”).

According to Isadore, a defendant “need not make a special showiﬁg of
materiality” in order for misinformation to render a guilty plea invalid, but
instead must show only that the misinformation concerned “a direct
consequence of [the] gﬁilty plea.” 151 Wn.2d at 296 (emphasis added).

For example, in State v. Miller, 110 Wn.2d 528, 756 P.2d 122
(1988), the Washington Supreme Court held the defendant was entitled to
Withdraw his guilty plea‘ because both parties were unaware of a mandatory
minimum sentence requirement. When Miller entered his guilty plea to first
degree murder, hé had been misinformed by his attovrney,‘ who in turn had

been misinformed by the prosecutor, that he could receive an exceptional



sentence of less than 20 years. Prior to sentencing, Miller was informed that
a first degree murder conviction carried a mandatory 20-year séntence. On
review, the Supreme Court held that because Miller entered his plea
without knowing the true sentencing consequences of that decision, his plea
was involuntary and he was entitled, if he so desired, to withdfaw the plea.
Id. at 536-37.

In Meﬁdoza, the defendant was misinformed about the standard
range. The true range was actually lower than stated on the plea form.
Nevertheless, the Supreme Court held that “a g@ilw plea may be deemed
involuntary when based on misinformation regarding a direct consequence
on the plea, regardless of whether the actual sentencing range is lower or
higher than anticipated. Absent a showing that the defendant Wés correctly
informed of all of the direct consequences of his guilty plea, the defendant‘
may move to withdraw the plea.” 157 Wn.2d at 591.

Here, McKiearnan was misinformed about the maximum.penalty—a
direct cons.équence of his guilty plea. He was not informed of this mistake
prior to sentencing. To the contrary, the mistake was repeated on his
- Judgment. Thus, McKiearnan’s plea was involuntary.

6. WITHDRAWAL OF PLEA

A defendant may withdraw his guilty plea if it was invalidly entered

or if its enforcement would result in a manifest injustice. Isadore, supra;



CrR 4.2(f). “An involuntary plea produces a manifest injustice.” Isadore,
151 Wn.2d at 298.

Where a plea agreement is based on misinformation, the defendant
may choose specific enforcement of the agreement or withdréwal of the
guilty plea.” Walsh, 143 Wn.2d at 8-9. See also In re Restraint of
Hoisington, 99 Wn. App. 423, 993 P.2d 296 (2000). The defendant's
choice of remedy controls, unless there are compelling reasons not to allow
that remedy. Miller, 110 Wn.2d at 535.

McKiearnan chooses withdrawal of his plea. If the State objects,
then this Court should require the.State to make a prima facie showing of
any compelling reason not to allow this remedy. If the State cannot do so,
then this Court should vacate the judgment and remand to Whatcorh
County Superior Coﬁrt to allow McKiearnan to withdraw his plea. Ifthe
State.makes a prima facie showing, then the Céurt should remand for a

hearing on McKiearnan’s choice Qf remedy.

D. - CONCLUSION AND PRAYER FOR RELIEF

Based on the above, this Court should vacate McKiearnan’s
Judgment and remand this case to Snohomish County Superior Court to
permit him to withdraw his guilty plea. In the alternative, this Court should

remand for an evidentiary hearing on McKiearnan’s choice of remedy.



DATED this 8" day of October, 2007.

Jor Mr. McKiearnan

‘Law Offices of Ellis, Holmes
& Witchley, PLLC

705 Second Ave., Ste. 401
Seattle, WA 98104

(206) 262-0300 (ph)

(206) 262-0335 (fax)



| APPENDIX A ~
STATEMENT OF DEFENDANT ON PLEA OF GUILTY
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I. FINDINGS

Ba§ed on the testimony heard, statements by deferdant and/or victims,
argumenrt of counsel, the presentence ‘report and case rezord to date, the
court finds:

1. CURRENT OFFENSE(S): The defendant was found guilty on May 11,

1327 by (plea) (Juryirerditt) (fimdimgoo€otbeccouse) of:  (GATE]

Cournt No.: r Crime:_ Firsr Deares palhery
RCW 2a. 36,2001 (m Crime Code
' Date of Crime 3°14-2° Incident Nc.i??r-g
Count No.: ) Crime:
' ’ RCW Crine Ccd=
Date of Crime Incident No.
Csunt No.: ‘ Crime: . B
RCW Crine Code
) Date of Crime In¢ident No. B
~uj 1 With a special ?erdict/finaing for use of ceadly weanon on Count{s):

.

[ ] Current offenses encompassing the same criminal conduct and counting as
one crime in determining the offender score are (RCW 9.94A.400(1)3:

{ | Additional current offenses are attached in Apnendix A.

The defendant is adjudged guilty of the crimes set forth abeve and in Apnendix
2. CRIMINAL HISTORY: Criminal history used irn calculasing the offender
score is (RCA 9.94A.360):

Sentencing -Adult or ) Date of " Crine.
Crime ' Date Juv. Crime 'Qrzme Tvne
Burgiary 2ad S/87 - AB2820371%0-5 _r

£

[  Additional criminal history is attached in Appendix B.

3. SENTENCING DATA: Offender Sericusness Maximum
Score Level Range Ternm
Count KNo. I : 1 : ____©BX *  3§-48 Mos._20.¥rs. .to Life NS
. Count No. - .t : v : . e
} . Count No. : : . :
. JUDGMENT AND SENTENCE (Felony). - 34{'i”) A

Qgiggjl;pgfﬂjﬁ



[ ] Additional current offenses sentencing informati

on is attached in Anmendix

)

[] follewing_a hkearing, the court found real and material facts as'éet fbrth
ir Appendix C.
4. EXCEPTIONAL SENTENCE;

{ 1 Scbstantial and compelling reasons exist which justify a sentence (above)
{below)} the standard range for Count(s) . .The reasons
ére set forth in Appendix D.
S. CATEGORY OF OFFENDER: The defendant is:

{2} cﬂl An offender who shall be sentenced to confinement over ome year.

(b [ 1 An offender who shall be sentenced 1o confinement cne year or less.

(¢ [ ] A first time offender who shall be sentenced under the waiver of the
presumpzive sentence range (RCW 9.94A.030(12), .120(5)).

(@) [} A sexual offender who 'is eligible for the special sentenciny alter-
native and who shall be sentenced under the alternative because both
the defendant and community will benefit from its use (RCW 9.94a.128
(7)(a}). .

(e) [ ] A felcny sexual offender who shall be sentenced to confinement of
over one year but less than six years and shall be ordered committed
for evaluation of defendant's amenability tc treatment (RCW 5.94a.
120(7)(b}}.

) II. OCRDER
~ IT IS ORDERED that defendant serve the determinate senrence and abide by’
the conditions set forth below: ' : ,
1. Defendant shall pay to the Clerk of tbis Court:

() I'7 § , Court costs; plus any costs determined after this date.

; e T o g ierd . Any suwh costs will be established by

{b) (?L] s 70.06, Victim assessment; 5 ate order of this .

<y N Restitution (with credit for amcunts paid by -
k co-defendants);
f@l The amount and the recinient{s) of the restitution are as established
i by separate order of this Court; ,

(@) b1 ¢ , Recoupment for attormey's fees:

(&) [1 $ , Fine:

£y [ § , Drug enforcement fund;

() [1 § , Other costs,

h 1 Payments shall be made in the manner established by Local Rule.2.65

(h) D(J wi%hin a period of _ [i¢ i as . from the date of this
e’e&ef.:‘ Ve i g .:.L ! v Ziiig £ St PYTARIFTRE .

{i} [y] This Court shall retdin juris iction over the defendant for a period

’ of ten years to assure payment of the above monetary ohligations.
2. The Court, upon motion of the §tate,” DISMISSES Count(s}
JUDGMENT AND SENTENCE (Felony) N‘i' "
age: | °E — ks P .' o Lc-__5}




3. CONFINEMENT OVER ONE YEAR:

Defendant is sentenced to a tera of
-total.confinement in the

custody of the Nenartment of Corrections as follows
commencxng no later than the /7 day of hio » 19732 at

E%h;’ M, J

X ___months for Count No. . 7.
' months for Count No.
menths for Count No.

-

-

.

f£] The terms in Counts No. are concurrent for a total

term of months. _

[ 1 The terms in Counts No. are consecutive for a tvtal
term of months.

E%i The sentence herexn shall run ['cn;urrently] Gutaaseu#*ﬂ?f?ﬁ with the
senzence in 42 L3 s, ERI Ty Ee T -G - .

. (Count(s) er cause number(s))

[/ Credit is gzven for (time) ( danor) served.

— - ‘/
The following Anué%31é§§l:;;F;Zt;g§EdI:: tﬁt; ﬁﬁéééeﬁt aﬁg'S;%gééce and are
incorporated by reference:
{1 Anpendxx A, Addztxonal_turrent Nffenses:
{ 1 Appendix B, Additional Criminal History:
{ 1 Appendix €, Current Offanse{s} Sentancing Iacrmation: and
[ f Appendix D, Reasons for an Fxcentional Sentenca.

DCNE IN OPEN COURT this __{*/ day of-——say

.".

Fresented by \
&l e r(- [V S ";};. L_J:;.___

‘Deputy Prosecuting Attorney

nroved as to form- ><;
r"lICKEY oM ) HAFL W, MCKIFARNAN
A}tor?6§x or Defendant De¥en ant

i
“~

JUDGMENT AND SENTENCE (Felony)
CONFINEMENT OVER ONE YEAR
Plge 3 of 4




FINGERPRINTS '

Right Hand
Flngerprlnts of:

HI.CHP.EL W, M KL‘:mPu}\N
‘, ,_/;V'., /j;'/~’// . —’//—
{ Tl

Dated:

QDefendant s Signature)

1, Kay D.

Court cert
. true COpY ©

Dated:

CERTIFICATE

Anderson, Clerk of this

ify that the above is s
£ ‘the Judgment and Sentence
in this action on record in my office.

By:

Xay D. Anderson,

Snohomish County Clerk

—(Ueputy Clerk)

of

S———— .

. DGHENT AND SENTENCE {Felony)
. FIHGERPRINTS .
- Page

893

Attested by:

* Kay D—. ‘Anderson, Snchomish County Clerk

BY\ "‘/""/L'/. (——z/iz\"LJc;./

{Deputy C(lerk)

DA

S.1.D. No. WA13372895
Date of Birth 8/26/6%

Sex M

Race W

ORI wa 0310000

OCK €2864

GIN 008717577~01/02

3/15/8T




FECI <

.
El

C o B7-1-00313-7 | o | . )
- TXHE STATE OF WASHINGTON to the Sheriff of the cmmtyA of Snoﬁomish‘, state of Washington, -

ard to the Secretary of the Department of Correctlon, and the Superintergient of the
Washington Corrections Center of the state of Washington, GREZTING:

WHEREAS MICHAEL W. McKIFARNAN has been duly
convicted of the erime(s) of First Deqgree Robbery

B as charged
in the Amended/Informaticn filed in the Superior Court of the state of Washington,
in ard for the county of Snchomish, ard fudgment has beer prorounced sgpinst him
that he be puriished therefore by. frpriscrment in such correctional institution
urger the supervislon of the Department of Corrections, Division of Prisons, as
shall be designated by the Secretary of the Bepartment of Corrections pursuant

to ROW 72.13.12D, for the term of ot morths,

all of wilch appears of record in this court; 3 certified copy of said judgment
being endorsed herscn ard made a pert therecf, Now, Therefore, ~

This is tocommerd you; the sald Sherlff, to detaln the sald deferdart -
ntil cailed for by the officer zuthorized to conduct him to the W&sm‘ngmz{
Correctionzs Center at Shelton, Washington, in Mason County, ard this is to commend
you, the said Superinterdent and Officers in charge of said Washington Corresticns

Certer to recelve from the sald officers the sald defendant for confinement,
classificaiion arnd placement in such correctiorsl facilities under the supervision
of the Degartment of Corrections, Division of Prisons, as shz2ll be deslgnzted by
the Secretary of the Depertment of Corrections. ‘

Ard these presents shall be authcrity for the same, HEREIN PATL NOT,

WITNESS the Homorable £ it O Yo sea,  Judge of the sald
Supericr Court and the seal thereof, this 41 ' day of Mav , 1887

>




VERIFICATION OF PETITION

After being first duly sworn, on oath, I depose and say: That I am the

attorney for the petitioner, that I have read the petition, know its contents, and I
believe the petition is true.

wittitiey,, .
_ | e \\\f;\AR IE 54
Subscribed and sworn to before me this 8 day of October. - S %

\\\% 565 <% %
S gsslon . Y0 2
S5 e

"./ ..D-
- < _7/\,\’-.0~26_ng()?{.' t\o \\\ :

‘ N\
otary Publicin and for the State Ty, WASHY (W
of Washington, residing at Seattle.
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

In re Personal Restraint Petition of
MICHAFEL MCKIEARNAN,

Petitioner.

DIVISION 1

NO.

PETITIONER’S MOTION TO
PROCEED IN FORMA PAUPERIS
AND WAIVE FILING FEE

L IDENTITY OF MOVING PARTY

Michael McKiearnan, Petitioner, seeks the relief designated in Part II.

II. STATEMENT OF RELIEF SOUGHT

‘Waive the filing fee associated with Petitioner’s Personal Restraint Petition. A |

copy of McKiearnan’s Department of Corrections In Forma Pauperis Status Report is

requested.

1. FACTS

| attached. Petitioner can supply additional information regarding his indigence, if

Petitioner is an indigent defendant who seeks to file the attached PRP. Due to his

indigence, Mr. McKiearnan seeks to have the filing fee waived.

MOTION TO WAIVE FILING FEE--1
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.  ARGUMENT

Pursuant to RAP 16.8, Petitioner respectfully requests that this Court waive the

filing fee associated with his Personal Restraint Petition.

IV.  CONCLUSION
This Court should waive the filing fee in this case.

DATED this 8™ da

Attorney for Mr. McKiearnan

Law Offices of Ellis, Holmes
& Witchley, PLLC

705 Second Avenue, Suite 401
Seattle, WA 98104

(206) 262-0300

(206) 262-0335 (fax)
ellis_jeff@hotmail.com

MOTION TO WAIVE FILING FEE--2
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DEPARTMENT OF -CORRECTIONS

Page 1 of 1

MNOLSSON WASHINGTON STATE REFORMATORY OIRPLRAR
6.03.1.0.1.2
PLRA IN FORMA PAUPERIS STATUS REPORT
FOR DEFINED PERIOD 03/01/2007 TO 08/31/2007

DOC : 0000930033 NAME : MCKIEARNAN MICHAEL ADMIT DATE :10/22/1990
DOB : 08/28/1968 ADMIT TIME :00:00

AVERAGE A AVERAGE

MONTHLY 20% OF SPENDABLE 20% OF

RECEIPTS RECEIPTS BALANCE SPENDABLE

55.00 "11.00 13.43 2.69

@lﬁw@
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