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A. ASSIGNMENTS OF ERROR

The McAllisters assign error to the conclusion of law of the City of
Bellevue Pension Board (“Pension Board”) that states as follows:

6. The argument that the LEOFF Act repealed the
battalion chief “cap” on basic salary is without merit.
First, neither David nor Ken McAllister contributed more
than 6% of a battalion chief’s salary to the retirement
system. Second, retirement benefits under LEOFF are
based on their actual salary paid at retirement and are not
capped at the salary of a battalion chief. Finally, the
benefits under the LEOFF system were increased to
compensate for increased contribution rates, with medical
coverage for life and a survivor’s benefit of 100% of the
retiree’s pension.

The Bakenhus case does not apply to these facts.
Even if it did, the Firemen’s Pension Board is probably not
authorized to find the statute unconstitutional, as an
administrative body is limited to making decisions under
applicable laws. It is reserved to the courts to rule on the
constitutionality of a law. Chausee v. Snohomish County
Council, 38 Wash. App. 630, 689, P.2d 1084 (1984).

Additionally, McAllisters assign error to the order of the Pension

Board that states:

The Firemen’s Pension Board concludes that the
Firemen’s Pension Board did not err when it reduced the
excess pension payments of David and Ken McAllister to
reflect the basic salary of a Battalion Chief. The Firemen’s
Pension Board hereby denies the appeals of David and Ken
McAllister.
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1. Issues Relating to Assignments of Error.

It is the McAllisters’ contention that Bakenhus v. City of Seattle,
54 Wn.2d 695, 296 P.2d (1956) applies to all public pension systems
within the state of Washington. The conclusion that McAllisters never
contributed more than six percent (6%) of a battalion chief’s salary is
incorrect. They contributed six percent (6%) of their actual salary to their
pension after March 1, 1970. The conclusion that contribution rates under
LEOFF were increaéed to provide medical coverage and survivor’s
benefits has no support in the administrative record or the LEOFF statute.
In all but the ranks of deputy chief and chief, the contribution amounts
were the same as under the Pension Act, and the same benefits were
provided to all parficipants.

In the case of Anderson v. Pierce County, 86 Wn.App. 290, 937
P.2d 432 (1997), the court held that when a party appeals a court decision
rendered pursuant to a writ of review, the appeals court reviews de novo
the records of the administrative proceeding, not the superior court.

The conclusions of law to which error has been assigned are
reviewed de novo by the appellate court. Habitat Watch v. Skagit County,

155 Wn.2d 397, 120 P.3d 56 (2005).
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B. STATEMENT OF THE CASE

1. Introduction.

This case is about the calculation of the McAllisters’ fire service
pension benefits under RCW 41.18, referred to as the “Pension Act.” It
arises because of legislation enacted after the McAllisters became
members of the Pension Act, but before their retirement, that increased
their pension contribution rate above the limitation contained in the
Pension Act. While the City of Bellevue (“Bellevue™) paid increased
benefits to correspond to the increased contributions for approximately
thirty years, in 2003 the City of Bellevue Pension Board (“Pension
Board”) reduced the McAllisters’ benefit amount. It is the McAllisters’
challenge to that action that forms the basis of this case.

The proceedings in the trial court included issues regarding due
process, equitable estoppel and the appearance of fairness. Those issues
are not part of this appeal.

2. Facts.

The following factual findings of the Pension Board are not disputed.
Those findings are as follows:

David McAllister was hired by the Bellevue Fire Department on

January 1, 1965 as deputy chief. He became chief of the Department in

April of 1968. He retired on February 1, 1975 on a duty-related disability.
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.

At the time of his retirement, he held the rank of chief of the Fire
Department. (CP 28, lines 23-25)

Ken McAllister was hired on January 1, 1965 in the rank of
firefighter. He advanced to lieutenant in 1968, to captain in 1969, to
battalion chiefin 1970 and to deputy chief in 1973. He retired with a
duty-related disability on May 6, 1983. At the time of his retirement, he
held the rank of deputy chief of the Fire Department. (CP 28, lines 26-28)

Because of their employment with the Fire Department, the
McAllisters were covered for retirement benefits under two pension plans.
The first was RCW 41.18, hereinafter referred to as “the Pension Act,”
enacted in 1955. (CP 28, lines 29-30) The second was RCW 41.26,
known as the Law Enforcement Officer’s and Firefighter’s Retirement
System, hereinafter referred to as “LEOFF,” enacted in 1969. (CP 29)

The McAllisters became members of LEOFF as of March 1, 1970.
(CP 29, lines 1-3) However, they also retained their membership in the
Pension Act. (CP 29, lines 4-10) The LEOFF legislation, RCW
41.26.040, stated in relevant part:

(2) Any employee who has made retirement

contributions under any prior act shall have his membership

transferred to the system established by this chapter on

March 1, 1970: Provided, however, that for the purposes of

employee contribution rate, creditability of service,

eligibility for service or disability retirement, and survivor
and all other benefits, such employee shall also continue to

BRIEF OF APPELLANTS -4



be covered by the provisions of such prior act which relate
thereto, as if this transfer of membership had not occurred.
Upon retirement for service or for disability, or death, of
any such employee, his retirement benefits earned under
this chapter shall be computed and paid. In addition, his
benefits under the prior retirement act to which he was
making contributions at the time of this transfer shall be
computed as if he had continued to be a member of the
retirement system covered thereby and these benefits,
including survivor’s benefits, offset by all benefits payable
under this chapter, shall be paid to him by the county, city,
town or district by which he was employed at the time of
his retirement.

The employee cbntribution rate under the Pension Act was six
percent (6%) multiplied by the salary of the rank occupied by the member,
up to the maximum rank of battalion chief. (RCW 41.18.030 and RCW
41.18.010(4)) A deputy chief and chief therefore only contributed six
percent (6%) of a battalion chief’s salary. Upon retirement for disability,
the maximum benefit was fifty percent (50%) of a member’s salary up to
the maximum rank of battalion chief.

After March 1, 1970, the McAllisters contributed six percent (6%)
of their actual salary, notwithstanding thé Pension Act limitation at the
battalion chief level. (Administrative Record, HEG 04-01-576)

From the time of their retirement,. the McAllisters were receiving
benefits calculated under the Pension Act. Those benefits were calculated
based upon their respective ranks of deputy chief and chief. In November

2003, the Pension Board determined that the manner of calculating their
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pension under RCW 41.18 was incorrect. (CP 29, lines 13-23 and CP 73-
75) The result was a substantial reduction in the McAllisters’ retirement
benefits. (CP 29 line 14 to CP 30, line 22)

3. Procedure.

The McAllisters appealed the decision by the Pension Board that
reduced their Pension Act benefits. This appeal was taken to Gordon
Crandall, an administrative hearing officer appointed by the Pension
Board. He made a recommendation to affirm the reduction in benefits
made by the Pension Board, and the Pension Board thereafter adopted his
recommendation and affirmed the decision to reduce the McAllisters’
benefits. (CP pages 28-33) It is from the final action of the Pension
Board that a Writ of Review was taken to the Superior Court. (CP pages
5-8) The trial court denied the relief requested in the Writ of Review and
affirmed the Pension Board.

C. SUMMARY OF ARGUMENT

The McAllisters believe their case is controiled by the decision of
Bakenhus v. City of Seattle, 48 Wn.2d 695, 296 P.2d 536 (1956) and a
correct reading of the amending act, RCW 41.26. Bakenhus and its
progeny set forth the rules Washington has followed in analyzing public

service pensions. Most particularly, Bakenhus held that a public pension
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is a contractual obligation to pay deferred compensation that becomes
fixed at the time of hiring.

The facts in the McAllister case are similar to those in Bakenhus. In
both cases, legislation effecting the existing pension of a public employee
was enacted after hiring but before retirement. Bakenhus and its progeny
held that such legislation could not be constitutionally applied to existing
public service employees if it deprived them of rights they had contracted
for at the time of hiring. In the McAllister case, the intervening legislation
was RCW 41.26. With its enactment, it modified the Pension Act by
significantly increasing the amount the McAllisters, and others in the
ranks of chief and deputy chief, were required to contribute toward their
pension.

The McAllister case differs from the Bakenhus case, as the
Mqulisters are not arguing that the LEOFF legislation cannot be
constitutionally applied to them. To the contrary, adhering to the statutory
language and legislative purpose, the statute can be constitutionally
applied. Itis only the Pension Board’s application that would violate

constitutional requirements and ignore the language of RCW 41.26.
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D. ARGUMENT

1. The Pension Act (RCW 41.18) of 1955.

At the time of the McAllisters hiring by the Bellevue Fire

- Department, the Pension Act required them to contribute six percent (6%)
of their basic salary to the pension fund. RCW 41.18.030. Upon
retirement for disability in the line of duty, the McAllisters were entitled
under RCW 41.18.060 to:

“. .. be retired at a monthly sum equal to fifty percent
(50%) of the amount of his basic salary at any time
thereafter attached to the rank he held at the date of his
retirement.” [Emphasis added].

As is evident from the above, both contributions and benefits were
based upoﬁ a function of basic salary. The Pension Act defined basic
salary in RCW 41.18.010(4) as:

Basic salary means the basic monthly salary,
including longevity pay, attached to the rank held by the
retired fireman at the date of his retirement, without regard
to extra compensation which such fireman may have
received for special duties assignments not acquired
through civil service examination: Provided, that such
basic salary shall not be deemed to exceed the salary of a
battalion chief.

Applying the foregoing to the McAllisters, they would have
contributed six percent (6%) of their basic salary toward their pension
until they reached the rank of deputy chief and above. At such time, their

contributions would be limited to six percent (6%) of a battalion chief’s
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salary. On retirement for disability, they would receive a benefit equal to
fifty percent (50%) of a battalion chief’s salary. Their contributions and
benefits were both limited by the definition of basic salary.

2. Public Pension Modification.

In the landmark case of Bakenhus v. City of Seattle, 54 Wn.2d 695,
296 P.2d 536 (1956), the coﬁrt set forth the rules that Washington has
followed in analyzing public service pension legislation and modifications
to existing pensions. In part, Bakenhus held that a pension is not a gratuity
but a contractual obligation to pay deferred compensation. If is from this
contractual foundation that modifications or changes in pension legislation
affecting existing participants must be examined.

The plaintiff in the Backenhus case ] oinéd the Seattle Police
Department in 1925 and retired in 1950. The statute in effect at the time
of his hiring provided that Backenhus could retire after twenty-five years
at a pension equal to one-half the salary attached to the rank retired from
for the year next preceding his retirement. In 1950, he retired at the rank
of captain with é salary for the year next preceding his retirement of
$370.00 a month.

Subsequent to Bakenhus’ hiring, but before‘his retirement, the
legislature amended the pension fund law restricting the maximum

pension benefit to $125.00 per month, sharply reducing Bakenhus’
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monthly benefit. Bakenhus sued, arguing that this intervening legislation
impaired his contract and was void as to him and all members of the
department hired before the amendment. Bakenhus claimed he was
entitled to a monthly benefit of $185.00.

The court agreed. It held that a pension was a matter of contract
and not a gratuity, and it was governed by the terms in existence at the
time the individual entered public service. The Bakenhus court further
went on to adopt the holding of Allen and Alger v. City of Long Beach, 45
Cal.2d 128, 287 P.2d 765 (1955). In that case, one of the issues was

whether an employee's contribution rate toward an existing pension

system for firefighters could be raised. The California court held it could
not without some corresponding benefit to the recipient. The court stated:

Such modifications must be reasonable, and it is for
the courts to determine upon the facts of each case what
constitutes a permissible change. To be sustained as
reasonable, alterations of employees' pension rights must
bear some material relation to the theory of a pension
system and its successful operation, and changes in a
pension plan which result in disadvantage to employeées
should be accompanied by comparable new advantages.
[Emphasis added].

The Bakenhus court went on to hold that the amendment to the
Police Relief and Pension Act could not constitutionally be applied to Mr.

Backenhus as a limitation on his pension rights.
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While the Bakenhus court dealt with the benefits side of the
pension equation, similar to the quoted language in the Allen and Alger
cases, the case of Dailey v. City of Seattle, 54 Wn.2d 733,344 P.2d 718
(1959) dealt with the contribution side of the equation. In that case, the
court held that an increase in contributions with no increase in benefits

was unreasonable and inequitable.

3. The Modifving Legislation, LEOFF, RCW 41.26.

The Bakenhus case was decided in 1956. Beginning in the 1960s,
efforts Eegan in Olympia to consolidate police and fire personnel under
one retirement system. These efforts were regularly defeated because of
the participant’s reluctance to give up existing benefits as well as the
constitutional questions raised when pension plans are changed.

In 1969, the legislative effort to consolidate fire and police under
one pension system focused on the questions raised in Bakenhus and the
rights of participants under prior pension legislation. The debate on the
floor of the House of Representatives was recalled in the case of
Mulholland v. City of Tacoma, 83 Wn.2d 782,522 P.2d 1157 (1974) as
follows:

Representative Kuehnle stated on a point of inquiry
as follows:

This new law will transfer present members
of police and firemen pension systems into

BRIEF OF APPELLANTS - 11



the new system without any choice on their
part. I wish you would clarify for me how
their rights under the existing systems will
be protected. House Journal 1477 (1969).

Representative Richardson responded:

It is the intent of the legislature that presently
employed police officers and firefighters,
now covered under chapter 41.20 and chapter
41.18 RCW who are to have their
membership transferred mandatorily from
those existing acts to Engrossed Substitute
Senate Bill No. 74 (LEOFF), will bave all the
rights and all benefits preserved completely
as now provided by those prior acts. House
Journal 1477 (1969). [Emphasis added]

Based upon this preservation of rights and benefits, in 1969 the
legislature was finally able to pass RCW 41.26, the Law Enforcement
Officers’ and Firefighters’ Retirement System (LEOFF). In so doing,
consistent with the House debate, and to preserve completely the rights
and benefits of firefighters, the legislature did not terminate the Pension
Act, but gave pensioners a choice to elect benefits under LEOFF 'or,

alternatively, under the Pension Act, as though their membership had

never been transferred to LEOFF. As originally enacted in 1969, RCW

41.26.040(2) stated:

(2) Any employee who has made retirement
contributions under any prior act shall have his membership
transferred to the system established by this chapter on
March 1, 1970: Provided, however, that for purposes of
employee contribution rate, creditability of service,
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eligibility for service or disability retirement and survivor
and all other benefits, such employee shall also continue to
be covered by the provisions of such prior act which relate
thereto, as if this transfer of membership had not occurred.
Upon retirement for service or for disability or death of any
such employee, his retirement benefits earned under this
chapter shall be computed and paid. In addition, his
benefits under the prior retirement act to which he was
making contributions at the time of this transfer shall be
computed as if he had continued to be a member of the
retirement system covered thereby and these benefits,
including survivor’s benefits, offset by all benefits payable
under this chapter, shall be paid to him by the county, city,
town or district by which he was employed at the time of
his retirement. [Emphasis added]

Included within the umbrella of preserved rights and benefits, and
in recognition of the Bakenhus holding, was the express language
guaranteeing the Pension Act “contribution rate.” (RCW 41.26.040(2)
quoted above) Again, as this applied to people in the raﬁk of either chief
or deputy chief, based upon the definition of basic salary, they had a right
to contribute at a rate not to exceed six pércent (6%) of a battalion chief’s
salary.

4. Two Inconsistent Definitions of Basic Salary.

While LEOFF maintained all rights and benefits under the Pension
Act, it also provided its own pension system to members. LEOFF also set
the participants’ contribution level at six percent (6%) of basic salary.
RCW 41.26.080. Upon retirement for disability, a member was entitled to

receive fifty percent (50%) of the basic salary attached to the rank from
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which they retired. RCW 41.26.130(1) and RCW 41.26.030(13)(a).
LEOFF, however, had a different definition of basic salary than that
contained in the Pension Act. LEOFF’s definition, found in RCW
41.26.030(13)(a), stated as follows:
~ (13)(a) Basic salary for persons who establish
membership in the retirement system on or before

September 30, 1977, means the basic monthly rate of salary

or wages, including longevity pay but not including

overtime earnings or special salary or wages, upon which

pension or retirement benefits will be computed and upon

which employer contributions and salary deductions will be

based.

This created a problem. For all members at the rank of battalion
chief and below, the enactment of LEOFF and the maintenance of Pension
Act contribution rate was seamless. As to those members, the definition
of basic salary was essentially the same under both acts. As such, under
both LEOFF and the Pension Act, the retirement benefit was the same and
the contribution was the same. The only difference was the escalation
clause, and members had a right to receive whichever was most
advantageous. (RCW 41.26.040(2)) However, in the ranks of deputy
chief and chief, the basic salary provisions of the two systems were
inconsistent and could not be reconciled.

The LEOFF definition of basic salary required a contribution from

a chief or deputy chief of six percent (6%) of actual salary. (RCW
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41.26.080, RCW 41.26.030(13)(2)) The LEOFF preservation of the

Pension Act rate limited contributions to six percent (6%) of a of battalion

chief's salary. (RCW 41.2‘6.040(2)) There now existed two directives
based upon different definitions of basic salary, each irreconcilably
different, governing the amount of the McAllisters’ single contribution.
Apparently recognizing the dilemma that differing rates were
impossible to apply in the ranks of deputy chief and chief, in 1970 the
legislature amended RCW 41.26.040(2), removing the right the members
had to the Pension Act contribution rate. Laws Ex. Sess., Ch. 6 §2 (1970).

RCW 41.26.040(2) thereafter read:

(2) Any employee serving as a law enforcement
officer or firefighter on March 1, 1970, who is then making
retirement contributions under any prior act, shall have his
membership transferred to the system established by this
chapter as of such date. Upon retirement for service or for
disability, or death, of any such employee, his retirement
benefits earned under this chapter shall be computed and
paid. In addition, his benefits under the prior retirement act
to which he was making contributions at the time of this
transfer shall be computed as if he had not transferred. For
the purpose of such computations, the employee’s
creditability of service and eligibility for service or
disability retirement and survivor and all other benefits
shall continue to be as provided in such prior retirement
act, as if transfer of membership had not occurred. The
excess, if any, of the benefits so computed, giving full
value to survivor benefits, over the benefits payable under
this chapter, shall be paid whether or not the employee has
made application under the prior act.
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While Representative Richardson’s declaration of the legislature’s

intent to preserve all rights and benefits completely still echoed within the

House chambers, those individuals in the ranks of deputy chief and chief
lost their right to have contributions capped at the battalion chief level and
began contributing six percent (6%) of their full salary, disregarding their
right to the limitation mandated by the Pension Act.

IfRCW 41.18 and 41.26 are read as the Pension Board contends,
the McAllisters’ rights under the Pension Act to a capped contribution and
capped benefit are replaced after LEOFF with an uncapped contribution
and a capped benefit. From that position, serious constitutional difficulties
arise under the Bakenhus line of cases. What the Pension Board ignorés is
that the same legislation that increases the contribution rate also increases
the benefit.

5. Construction of the Pension Legislation,
RCW 41.18 and RCW 41.26.

There is ample authority mandating that legislation be construed as
constitutional where possible. In the case of Grant v. Spellman, 99 Wn.2d
815, 664 P.2d 1227 (1983), the court held as follows:

The duty of the court is to ascertain and give effect
to the intent and purpose of the Legislature, as expressed in
the act. In re Lehman, 93 Wn.2d 25, 27, 604 P.2d 948
(1980). Courts presume legislatures to act with integrity
and with a purpose to keep within constitutional limits.
Tembruell v. Seattle, 64 Wn.2d 503, 392 P.2d 453 (1964).
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When interpreting a statute, every presumption favors the
validity of an act of the Legislature, all doubts must be
resolved in support of the act, and it will not be declared
unconstitutional unless it clearly appears to be so. Lenci v.
Seattle, 63 Wn.2d 664, 388 P.2d 926 (1964). 1A C. Sands,
Statutory Construction § 45.11 (4™ ed. 1973). If, among
alternative constructions, one or more would involve
serious constitutional difficulties, the court, without doing
violence to the legislative purpose, will reject those
interpretations in favor of a construction which will sustain
the constitutionality of the statute. State ex rel. Morgan v.
Kinnear, 80 Wn.2d 400, 402, 494 P.2d 1362 (1972).
[Emphasis added].

In addition, pension statutes are afforded liberal construction in a
manner most strongly favorable to the beneficiaries. Pension statutes are
to be construed with related acts to accomplish the goals of the public

pension system. In the case of Hanson v. Seattle, 80 Wn.2d 242, 493 P.2d

775 (1972), the court held:

The law is well established that pension
legislation must be liberally construed most strongly in
favor of the beneficiaries. Benedict vs. Board of Police
Pension Fund Comm rs, 35 Wn.2d 465, 214 P.2d 171
(1950); Cottam v. Los Angeles, 184 Cal.App. 2d 523, 7
Cal.Rptr. 734, 85 A.L.R.2d 238 (1960). It is further
well established that pension statutes are to be
construed as a whole and together with related acts with

- the view of promoting the objects and purposes of the
lawmaking body, and their force and effect are not to be
confined or restricted to the literal terms of the statute.
Subsidiary provisions contained in pension acts must be
construed consistently with the objects and purposes of
the act. See 62 C.J.S. Municipal Corporation's 588(d),
p. 1195 (1951); 70 C.J.S. Pension’s 2, p. 425 (1951).
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The problem in the McAllister case arose because they had a right
to be treated as though they never transferred to LEOFF and retained their
membership in the Pension Act. (RCW 41.26.040(2)) Such treatment
compels maximum contributions at six percent (6%) of a battalion chief
salary because of the Pension Act definition of basic salary. However, the
McAllisters paid more. They did so because LEOFF required more under
its definition of basic salary. Given that the two definitions were
inconsistent governing a single contribution, was it proper to use the
LEOFF definition instead of that contained in the Pension Act? Clearly it
was.

As part of LEOFF’s original enactment, RCW 41.26.910 (now
located at RCW 41.26.3902) provided:

To the extent the provisions of this 1969

amendatory act are inconsistent with the provisions of any

other law, the provisions of this 1969 amendatory act shall

be controlling.

With the benefit of the foregoing, the definitional inponsistency in
basic salary is eliminated by treating LEOFF’s definition of basic salary
as controlling. The Pension Act cap on both contributions and benefits
above battalion chief level would no longer apply. This would justify the

increase in contribution rates for the ranks of deputy chief and chief that

actually occurred after March 1, 1970. The constitutional limitations

BRIEF OF APPELLANTS - 18



imposed by Bakenhus would be satisfied, as the use of the LEOFF
definition to increase contributions would have the needed corresponding
increase in benefits. It would comply with the rules of construction for
pension legislation as set forth above and afford a resolution to serious
constitutional difficulties where contributions are increased and benefits
are not. The Pension Board conclusion of law and order satisfies none of
the above and should be reversed.

6. Attorney’s Fees.

In an action for the recovery of salary or wages, the legislature
requires the employer to pay attorney’s fees. RCW 49.48.030 provides as

follows:

In any action in which any person is successful in
recovering judgment for wages or salary owed to him,
reasonable attorney’s fees, in an amount to be determined

by the court, shall be assessed against said employer or
former employer: PROVIDED, HOWEVER, that this
section shall not apply if the amount of recovery is less
than or equal to the amount admitted by the employer to be
owing for said wages or salary.

In the case of Bates v. City of Richland, 112 Wn.App. 919, 51 P.3d
816 (2002), referring to RCW 49.48.030, the court held as follows:

RCW 49.48.030 is a remedial statue that must be
construed liberally in favor of the employee. Int’l Ass’n of
Fire Fighters, Local 46 v. City of Everett, 146 Wn.2d 29,
34, 42 P.3d 1265 (2002). A liberal construction requires
that the provision’s coverage be liberally construed in favor
of the employee and that the provision’s exceptions be
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narrowly defined. Id. (citing Peninsula Sch. Dist. No. 401
v. Pub. Sch. Employees, 130 Wn.2d 401, 407, 924 P.2d 13
(1996)). Moreover, the provision “‘should be liberally
construed to advance the Legislature’s intent to protect
employee wages and assure payment.”” Id. at 35, 42 P.3d
1265 (quoting Ellerman v. Centerpoint Prepress, Inc., 143
Wn.2d 514, 520, 22 P.3d 795 (2001).

Although chapter 49.48 RCW contains no definition
of “wage,” courts have applied the definition contained in a
related statute, RCW 49.46.010(2), which reads in pertinent
part: ““wage’ means compensation due to an employee by
reason of employment.” Hayes v. Trulock, 51 Wn.App.
795, 806, 755 P.2d 830 (1988) (quoting RCW
49.46.010(2); see also Naches Valley Sch. Dist. No. JT3 v.
Cruzen, 54 Wn.App. 388, 398-99, 775 P.2d 960 (1989).

Washington courts have interpreted RCW
49,48.030 broadly, and attorney fees have been awarded for
breach of an employment contract, Gaglidari v. Denny’s
Restaurants, Inc., 117 Wn.2d 426, 450-51, 815 P.2d 1362
(1991), and breach of a labor contract, Naches Valley, 54
Wn.App. at 399, 775 P.2d 960. Ass’n of Fire Fighters, 146
Wn.2d at 34-35, 42 P.3d 1265. Court have also interpreted
“wages or salary owed” to include back pay, front pay,
commissions, and reimbursements for sick leave. Id. at 35,
42 P.3d 1265. These cases demonstrate that awards for
attorney fees under RCW 49.48.030 are not limited to
judgments for wages or salary earned for work performed,
but, rather, that attorney fees are recoverable under RCW
49.48.030 whenever a judgment is obtained for any type of
compensation due by reason of employment. Pensions are
deferred compensation for work performed. Bakenhus v.
City of Seattle, 48 Wn.2d 695, 698, 296 P.2d 536 (1956).
Consequently, the judgment here is for “wages” as the term
is used in RCW 49.48.030.

Quite clearly, recovery of attorney’s fees is mandated where a

litigant is successful in restoring pension benefits.
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7. Conclusion.

The McAllisters, having attained the ranks of deputy chief and
chief, had a contractual right under the Pension Act to receive a limited
benefit based upon a limited contribution. When LEOFF was passed, both
the statute and the available legislative history indicated that all rights and
benefits under the Pension Act would be preserved completely, which
included the contribution rate. Pension Act members were to be treated as
though they had never transferred to LEOFF.

Had the above dictates been followed, logical analysis would
require that after March 1, 1970, pension costs and benefits would be the
same as before March 1, 1970. However, they were not. Deputy chiefs
and chiefs, like the McAllisters, were contributing six percent (6%) of
their full salary, not the capped contribution required by the Pension Act.
If the Pension Board is correct, the same benefit came at an increased cost. '
The Bakenhus line of cases instructs that such cannot happen. An
increased cost must have a corresponding increased benefit.

Because of the statutory language contained in RCW 41.26.910
(now RCW 41.26.3902), a conflict with other laws requires that the
LEOFF legislation be controlling. As such, the inconsistent definitions of
basic salary contained in the two acts would be controlled by RCW

41.26.030(13). In fact, this is what occurred from March 1, 1970 on the
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contribution side, i.e., ranks above battalion chief contributed six percent
(6%) of their actual salary, even through being treated as never having
transferred to LEOFF.

Consistently, the same definition of basic salary must be used on
the benefit side, aé the Pension Board did for the first three decades of
McAllisters’ retirement. As such, the decision of the Pension Board
reducing the McAllisters’ benefits should be reversed and the benefits
should be restored. McAllisters should be awarded their attorney’s fees

pursuant to the authority cited herein and RAP 18.1.

DATED this Z;Z %fiay of July, 2006.
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