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A. INTEREST OF AMICUS CURIAE

The Washington Association of Prosecuting Attorneys (“WAPA”™)

represents the elected prosecuting attorneys of Washington State. Those

persons are responsible by law for the prosecution of all felony cases in

this state and of all gross misdemeanors and misdemeanors charged under

state statutes. WAPA has filed this brief at the request of the court.

B. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF

ERROR.

1

Whether a defendant has the burden to establish the
elements of the affirmative defense by a preponderance of

. the evidence.

Whether the defendant failed to establish that he has an
approved terminal or debilitating medical condition that
qualifies for the medical marijuana affirmative defense.

Whether the defendant failed to establish that he provided
valid documentation where he did not present valid
identification. ~

Whether the court ruled correctly when it refused to allow
the defendant to present a medical marijuana defense where
the defendant did not qualify for the defense.

Whether the officer had probable cause to conduct the

search notwithstanding the defendant’s presentation of a
medical marijuana certificate.
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C. STATEMENT OF THE CASE

We defer to the statement of the case made by the parties, and

especially by the respondent.

D. ARGUMENT.
1. AS THE STATUTORY MEDICAL MARIJUANA
DEFENSE DOES NOT NEGATE AN ELEMENT OF
THE CRIME, THE DEFENDANT IS REQUIRED TO
ESTABLISH THE ELEMENTS OF THE DEFENSE BY
A PREPONDERANCE OF THE EVIDENCE
Affirmative defenses, or statutory exceptions to a crime, must be
proved by the defendant. State v. Magana, 62 Wn, App. 34, 42, 813 P.2d
588 (1991) (citing State v. Lawson, 37 Wn. App. 539, 541, 681 P.2d 867
(1984); State v. Tracy, 158 Wn.2d 683, 689, 147 P.3d 559 (2006). A
defendant has the burden of proving an affirmative defense by a
- preponderance of the evidence. State v. Wiley, 79 Wn, App. 117, 123,900
P.2d 1116 (1995). This is because an affirmative defense is generally one
that is uniquely within the defendant’s knowledge and ability to establish.
City of Seattle v. Edwards, 87 Wn, App. 305, 310, 941 P.2d 697 (1997).
A preponderance of the evidence means that, considering all the evidence,

the proposition asserted must be more probably true than not true. State v.

Shepherd, 110 Wn. App. 544, 550, 41 P.3d 1235 (2002).
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However, because the State has the burden of fyroving every
element of the crime beyond a reasonable doubt, a defense that negates an
element of the crime cannot properly be considered an affirmative
defense. City of Seattle v. Edwards, 87 Wn. App. 305, 310-11, 941 P.2d
697 (1997). Therefore, the State has the burden to prove the absence of
those defenses that negates an element of the crime. Lawson, 37 Wn.
App. at 541; see also, Martin v. Ohio, 480 .S, 228, 107 S. Ct. 1098, 94
L.Ed.2d 267 (1987).

For a time there was a line of cases in Washington that deviated
from the standard that the defendant had the burden to prove an
affirmative defense by a preponderance of the evidence. However, those
cases have since been rejected. In State v. Hundley, the court held that a
defendant need only create a reasonable doubt as to the guilt of the
defendant in order to establish an affirmative defense. State v. Hundley,
72 Wn. App. 746, 866 P.2d 56 (1994). Hundley inb tu-rnr relied upon a
series of earlier cases. However, when Hundley reached the Supreme
Court, while affirming the case on othgr grounds, the Supreme Court
criticized the Court of Appeals’ opinion, noting that it pre-dated the
Supreme Court’s opinion in State v, Riker, 123 Wn.2d 351, 869 P.2d 43
(1994), and that Riker either distinguished or disapproved of the cases the

Court of Appeals relied on in Hundley. See State v. Wiley, 79 Wn. App.
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117,122,900 P.2d 1116 (1995) (especially n. 2, citing State v. Hundley,
126 Wn.2d 418, 419, 895 P.2d 403 (1995), and Riker, 123 Wn.2d 351 at
368-69 (especially n. 8)). Indeed, even Division II (which authored
Hundley and its predecessors) has rejected the Hundley line of analysis as
no longer current. See, State v. Balzer, 91 Wn. App. 44, 68, 945 P.2d 931
(1998).

The use of medical marijuana is an afﬁrrnaﬁve defense in which
the defendant has the burden of showing by a preponderance of the
evidence that he has met the requirements of the Washington State
Medical Use of Marijuana Act. State v. Shepkerd, 110 Wn. App. 544,
550,41 P.3d 1235 (2002) (relying upon 69.51A RCW). The requirements
to assert the medical marijuana defense are established in 69.51A RCW.
(Copy attached as Exhibit A).

Interpretation of a statute is a question of law reviewed de novo.
Millay v. Cam, 135 Wn.2d 193, 198, 955 P.2d 791 (1998). "[Tlhe
fundamental object of statutory interpretation is to ascertain and give
effect to the intent of the legislature' which is done by 'first look[ing] to
the plain meaning of words used in a statute." State v. Sweet, 138 Wn.2d
466, 477-78, 980 P.2d 1223 (1999). When words in a statute are plain and
unambiguous, further statutory construction is not necessary and the

statute is applied as written, Sweet, 138 Wn.2d at 478; Enterprise
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Leasing, Inc v. City of Tacoma, 139 Wn.2d 546, 552, 988 P.2d 961
(1999). If the statute does not define a term, the plain and ordinary
meaning should be determined from a standard dictionary. State v.
Mullins, 128 Wn. Ap. 633, 642, 116 P.3d 441 (2005). However, ifa
statute is ambiguous, the court refers to methods of s‘gétutory construction.
Rettkowski v. Department of Ecology, 128 Wn.2d 508, 515, 910 P.2d 462
(1996). A statute is ambiguous if it is suscep‘tible to more than one |
reasonable interpretation. Vashon Island Comm. For Self~-Gov’t v. State
Boundary Review Bd., 127 Wn.2d 759, 771, 903 P.2d 953 (1995). But it
is not ambiguous simply because different interpretations are conceivable
and the court does not search for ambiguity by imagining a variety of
alternative interpretations. Mullins, 128 Wn. App.. at 642,

In 2007, the legislature made significant changes to the medical
marijuana statute that affected the elements a defendant must prove. See
69.51A RCW (2008). (Copy of Washington Laws 2007 ¢ 371 attached as
Exhibit B. The session law is included because it rﬁostclearly identifies
the changes to the statute.) However, those changes occurred after both
the date of the offense in this case, as well as the trial date. (CP___: RP
___.) Accordingly, this case should be considered under the pre-2007
version of the 69.51A RCW. Moreover, because th¢ 2007 changes did not

modify the qualifying medical conditions in a way that implicates this
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case, nor change the requirement that valid ID be presented, the argument
which follows is equally applicable under the 2007 version of the statute.
The statutory affirmative defense provides as follows:

69.51A.040 Qualifying patient’s affirmative defense.

(1) If charged with a violation of state law relating to marijuana,
any qualifying patient who is engaged in the medical use of
marijuana, or any designated primary caregiver who assists a
qualifying patient in the medical use of marijuana, will be deemed
to have established an affirmative defense to such charges by proof
of his or her compliance with the requirements provided in this
chapter. Any person meeting the requirements appropriate to his or
her status under this chapter shall be considered-to have engaged in
activities permitted by this chapter and shall ndt be penalized in
any manner, or denied any right or privilege, for such actions.

(2) The qualifying patient, if eighteen years of age or older, shall:

(a) Meet all criteria for status as a qualifying patient;

(b) Possess no more marijuana than is necessary for the patient's
personal, medical use, not exceeding the amount necessary for a
sixty-day supply; and

(c) Present his or her valid documcntatlon to:any law
enforcement official who questions the patient regarding his or her
medical use of marijuana.

Ei{'é]w 69.51A.040 (1999-2007).]

Among the requirements of the Chapter that are relevant here are
that the defendant is a qualifying patient, and that the defendant’s
documentation satisfy the requirements of the Chapter: Shepherd, 110 .
Wn. App. at 550-51. As will be discussed below, the appellant fails as to
both of these requirements. |

Here, the affirmative defense does not negaté an element of the

crime. Fry was convicted of possession of over forty-grams of marijuana.
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See, State v. Fry, 142 Wn. App. 456, 458, 174 P.3d 1258 (2008). The
elements of his crime are: 1) the defendant bossessed; 2) more than forty
grams 3) of marijuana. See State v. Hutchins, 73 Wn App. 211, 218 P.2d
196 (1994); State v. Jones, 25 Wn. App. 746, 749~SO,.610 P.2d 934
(1980). The affirmative defense is a statutory defense created by 69.51A
RCW. It does not negate any of those elements. See Shepherd, 110 Wn,
App. at 550. Rather, it provides an exception for the illegality of the
possession of marijuana when it is for medical purposes and where the
defendant has complied with the various requirements set forth in 69.51A
RCW. In what follows those requirements are analyzed in greater detail
as they apply to the facts of this case, however, the relevant point here is
that none act to negate an element of the crime.

a. The Defendant Failed To Establish That He

Has An Approved Terminal Or Debilitating

Medical Condition That Qualifies For The
Medical Marijuana Affirmative Defense

RCW 69.51A.010(3) defines a “qualifying patient” as a person
who: (1) is under the care of a licensed physician [...]; and (2) has been
diagnosed by that physician as having a terrﬁinal or debilitating medical
condition. RCW 69.51A.010(4) defines “terminal or debilitating medical
condition” as: (a) cancer, HIV, multiple sclerosis, epilepsy, or other

seizure disorder, or spasticity disorders; or (b) intractable pain, which is
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pain unrelieved by standard medical treatments aﬁd medications; or (c)
glaucoma; or (d) any other medical condition approved by the Washington
State medical quality assurance board. RCW 69.51A.010(4)(1999 to
2007).

The physicians statement in this case apparently indicates that the
documented medical condition from a previous healthcare provider was
“severe anxiety, rage & depression related to childhood.” See Br. Resp. p.
5 (citing CP 15, 8-11, 20-23 with copies of the documents also attached to
the Br, Resp.); See also the Court of Appeals’ opinion in this case, State v.
Fry, 142 Wn. App. at 462-63. It also apparently statés that Dr, Orvald
was treating the patient for “a terminal iliness or debilitating condition as
defined in RCW 69.51A.101.” Before the Court of Appeals, the appellant
conceded that Dr. Orvald appeared to adopt the prior diagnosis of severe
anxiety, rage and depression. Br. App. 25524-7-111, p. 3.

Severe anxiety, rage, and depression are not conditions that fall
under the express statutory definitions of terminal or debilitating
conditions under RCW 69.51A.010(4)(a)-(c). Thus, the only way it could
be an eligible condition is if it is one that has been approved as such by the
Washington State Medical Quality Assurance Commission (Commission).
There is nothing to indicate, however, that.anxiety, rage or depression

have been approved by the Commission. The only relevant record found

-8- State_v_Fry_medical_marijuana_amicus_brief.doc



showed that the Commission considered whether chronic depression (and
manic depression) were terminal or debilitating conditions and concluded

in an order that they were not.

[...]
On October 4, 2000 the Medical Quality Assurance

Commission held a hearing to consider a petition to include
manic or chronic depression as terminal or debilitating
medical conditions under RCW 69.51A RCW, On
November 22, 2000 the commission issued an order that
determined manic depression (bipolar disorder) and chronic
depression do not constitute “terminal or debilitating
medical conditions(s) within the meaning of RCW
69.51A.010(4).

[Washington Register 01-20, October 17, 2001. (See
Misc. section, p. 12.) A copy of this order is attached as
Exhibit C.]

Depression was expressly rejected by the Commission as a
qualifying condition. There is nothing to indicate that severe anxiety
or rage would be treated any differently. As the Supplemental Brief
of the Respondent indicates, the internet page for the Medical
Quality Assurance Commission indicates that qualifying condition
status was also denied to depression and severe anxiety, as well as
diseases resulting in symptoms of insomnia or post-traumatic stress
disorder. Supp. Br. Resp., p. 3, Exhibit A-1. The web page
identifies the dates of the orders. (Although the Commission’s web
page lists the dates of the orders, no entries were located for them in

a search of the Washington Register.)

-9- State_v_Fry_medical_marijuana_amicus_brief.doc



The appellant has failed to meet his burden to prove by a
preponderance of the evidence that he had a terminal illness or
debilitating condition. He has 1Herefore failed to prove that he
complied with the requirements of Chapter 6'9.51A RCW.

b. The Defendant Failed To Provide Valid
Documentation

In order to qualify for the affirmative de‘fense,-a qualifying patient
must present valid documentation to a law enforcement officer inquiring
about medical use of marijuana. RCW 69.51A.040(2)(c). “Valid
documentation is defined as: (a) a statement or medical record which
states that in the physician’s professional opinion the potential benefits of
the medical use of marijuana would likely outweigh the health risks for a
particular qualifying patient; and (b) proof of identity, such as a
Washington Driver’s license or identicard. RCW 69.51A.010(5).

There are four requirements for the documentation to be valid: (1)
A statement; signed by a qualifying patient’s physician (or a copy of the
qualifying patient’s pertinent medical records) which states; (3) that in the
physician’s professional opinion; (4) the potential benefits of the medical
use of marijuana would likely outweigh the health risks for a particular
qualifying patient. Shepherd, 110 Wn. App. at 551. As to the fourth
element, it is insufficient to say that the potential benefits of the medical

marijuana may outweigh the health risks for.a particular patient.
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Shepherd, 110 Wn. App. at 551. Rather than mere conjecture or
speculation, the physician’s testimony must express a reasonable
probability that more likely than not the potential benefits of medical
marijuana would likely outweigh the health risks for a particular patient.
Shepherd, 110 Wn. App. at 551.

Here, the appellant failed to provide valid identification. For that
reason, he failed to meet his burden to show by a preponderance of the

evidence that he complied with the requirements of Chapter 69.51A RCW.

2. THE COURT DID NOT ERR BY REFUSING TO
ALLOW THE DEFENDANT TO PRESENT A
DEFENSE OF MEDICAL MARIJUANA WHERE
THE DEFENDANT DID NOT QUALIFY FOR
THE DEFENSE.

Defendants have the right to present a defense, but that does not
permit them to present evidence that is irrelevant or otherwise
inadmissible. State v. Ginn, 128 Wn. App. 872, 879, 117 P.3d 1155
(2005); Montana v. Egelhoff, 518 U.S 37,44,116 S. Ct. 2013, 135
L.Ed.2d 361 (1996). A defendant who seeks to raise an affirmative
defense must present sufficient admissible evidence to justify the defense.
Ginn, 128 Wn. App. at 879. In evaluating whether there is sufficient
evidence to permit the defendant to érgue the affirmative defense, the
court must interpret the evidence most strongly in favor of the defendant.

Ginn, 128 Wn. App. at 879.
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Here, the court did not err. The appellant faileci to put forth any
evidence as to two of the requirements necessary to permit him to present
the affirmative defense that he was allowed to use medical marijuana.
First, he failed to show that he was a qualifying patient where there was no
evidence to show that he suffered from a qualifying terminal illness or
debilitating condition. Second, he put forth no evidence that he provided
valid documentation where there was no evidence to show that he
provided the officer with his valid identification. -

For both these reasons, it was proper for the court to refuse to
consider the affirmative defense that he was a lawful user of medical

marijuana.

3. THE DEFENDANT’S PRESENTATION OF A
MEDICAL MARIJUANA CERTIFICATE TO
THE OFFICER AT THE SCENE DID NOT
DEFEAT PROBABLE CAUSE FOR THE
OFFICERS TO SEARCH THE PROPERTY.

An officer is not the person to evaluate or wei gh whether the legal
standard for a self defense is met, and therefore, the assertion of an
affirmative defense does not act to negate probable cause on the part of an
officer. McBride v. Walla Walla Co., 95 Wn. App. 33, 40,975 P.2d 1029
(1999); see also Baker v. McCollan, 443 U.S. 137, 145-46, 99 S. Ct;

2689, 61 L.Ed.2d 433 (1979).
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This case presents an ideal example of why the court should affirm
the rule established in McBride. Here, as established in sections two and
three above, the defendant has failed to properly establish the medical
- marijuana affirmative defense, in part because the condition for which he
seeks to use marijuana is not eligible for the defense. If the court were to
adopt a rule contrary to that established in McBride, suspects would be
able 10 use defective, and/or fraudule'm»'medical marijuana certificates to
defeat the ability of law enforcement to search for evidence of crimes.
There is nothing in the Act to suggest'fhat it was intended to enable
suspects to use documentation that is not valid, to frustrate legitimate
investigation of crime by law enforcen;'én{.

Moreover, an affirmative defeﬁge't»hat does not apply to a

defendant cannot serve to defeat probable cause.
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E. CONCLUSION,

The court should hold that defendants who do not suffer from an
approved condition who fail to provide valid documentation are not
entitled to assert the affirmative defensé;’of medical marijuana. The court
should also hold that the possible applic_:‘éfion of the medical marijuana

affirmative defense to a defendant does:not act to negate probable cause.

DATED: November 26, 2008

GERALD A. HORNE
Pierce County

Steve Trinen
Deputy Prosecuting Attorney
WSB # 30925

For the Washington Association of Prose'cuting Attorneys, Amicus Curiae
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APPENDIX “A”

RCW 69.514



(4) "Practitioner” means a physician licensed pursuant to
chapter 18.71 or 18.57 RCW. [1989 Istex.s.c9 § 438; 1979
c136§3.]

Effective date—Severability—1989 Ist ex.s.c9;: See RCW 43.70.910
and 43.70.920.

69.51.040 Controlled substances therapeutic
research program. (1) There is established in the board the
controlled substances therapeutic research program. The pro-
gram shall be administered by the department. The board
shall promulgate rules necessary for the proper administra-
tion of the Controlled Substances Therapeutic Research Act.
[n such promulgation, the board shall take into consideration
those pertinent rules promulgated by the United States drug
enforcement agency, the food and drug administration, and
the national institute on drug abuse.

(2) Except as provided in RCW 69.51.050(4), the con-
trolled substances therapeutic research program shall be lim-
ited to cancer chemotherapy and radiology patients and glau-
coma patients, who are certified to the patient qualification
review committee by a practitioner as being involved in a
life-threatening or sense-threatening situation. No patient
may be admitted to the controlled substances therapeutic
research program without full disclosure by the practitioner
of the experimental nature of this program and of the possible
risks and side effects of the proposed treatment in accordance
with the informed consent provisions of chapter 7.70 RCW.

(3) The board shall provide by rule for a program of reg-
istration with the department of bona fide controlled sub-
stance therapeutic research projects. [1989 Istex.s.c9 §
439;1979c 136 §4.]

Effective date—Severability—1989 1st ex.s. ¢ 9: See RCW 43.70.910
and 43.70.920. :

69.51.050 Patient qualification review committee. (1)
The board shall appoint a patient qualification review com-
mittee to serve at its pleasure. The patient qualification
review committee shall be comprised of:

(a) A physician licensed to practice medicine in Wash-
ington state and specializing in the practice of ophthalmol-
ogy;

(b) A physician licensed to practice medicine in Wash-
ington state and specializing in the subspecialty of medical
oncology;

(c) A physician licensed to practice medicine in Wash-
ington state and specializing in the practice of psychiatry; and

(d) A physician licensed to practice medicine in Wash-
ington state and specializing in the practice of radiology.

Members of the committee shall be compensated at the
rate of fifty dollars per day for each day spent in the perfor-
mance of their official duties, and shall receive reimburse-
ment for their travel expenses as provided in RCW 43.03.050
and 43.03.060.

(2) The patient qualification review committee shall
review all applicants for the controlled substance therapeutic
research program and their licensed practitioners and certify
their participation in the program.

(3) The patient qualification review committee and the
board shall insure that the privacy of individuals who partici-
pate in the controlled substance therapeutic research program
is protected by withholding from all persons not connected

(2006 Ed.)

Medical Marijuana

69.51A.005

with the conduct of the research the names and other identi-
fying characteristics of such individuals. Persons authorized
to engage in research under the controlled substance thera-
peutic research program may not be compelled in any civil,
criminal, administrative, legislative, or other proceeding to
identify the individuals who are the subjects of research for
which the authorization was granted, except to the extent nec-
essary to permit the board to determine whether the research
is being conducted in accordance with the authorization.

(4) The patient qualification review committee may
include other disease groups for participation in the con-
trolled substances therapeutic research program after perti-
nent medical data have been presented by a practitioner to
both the committee and the board, and after approval for such
participation has been granted pursuant to pertinent rules pro-
mulgated by the United States drug enforcement agency, the
food and drug administration, and the national institute on
drug abuse. [1979¢c 136§ 5.]

69.51.060 -Sources and distribution of marijuana. (1)

‘The board shall obtain marijuana through whatever means it

deems most appropriate and consistent with regulations pro-
mulgated by the United States food and drug administration,
the drug enforcement agency, and the national institute on
drug abuse, and pursuant-to the provisions of this chapter.

(2) The board may use marijuana which has been confis-
cated by local or state law enforcement agencies and has been
determined to be free from contamination.

(3) The board shall distribute the analyzed marijuana to
approved practitioners and/or institutions in accordance with
rules promulgated by the board. [1979 ¢ 136 § 6.)

~ 69,51,080 Cannabis and related products considered
Schedule II substances. (1) The enumeration of tetrahydro-
cannabinols, or a chemical derivative of tetrahydrocannab-
inols in RCW 69.50.204 as a Schedule I controlled substance
does not apply to the use of cannabis, tetrahydrocannabinols,
or a4 chemical derivative of tetrahydrocannabinols by certified
patients pursuant to the provisions of this chapter.

(2) Cannabis, tetrahydrocannabinols, or a chemical
derivative of tetrahydrocannabinols shall be considered
Schedule II substances as enumerated in RCW 69.50.206
only for the purposes enumerated in this chapter. [1979 ¢ 136
§ 8]

Chapter 69.51A RCW

MEDICAL MARIJUANA
Sections
69.51A.005  Purpose and intent.
69.51A.010  Definitions.
69.51A.020  Construction of chapter.
69.51A.030  Physicians excepted from state’s criminal laws.
69.51A.040  Qualifying patients’ affirmative defense.
69.51A.050  Medical marijuana, lawful possession—State not liable.
69.51A.060 Crimes—Limitations of chapter.
69.51A.070  Addition of medical conditions.
69:51A.900  Short title—1999 ¢ 2.
69.51A.901  Severability—1999 c 2.
69.51A.902  Captions not law—1999 ¢ 2,

69.51A.005 Purpose and intent. The people of Wash-
ington state find that some patients with terminal or debilitat-
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ing illnesses, under their physician’s care, may benefit from
the medical use of marijuana. Some of the illnesses for which
marijuana appears to be beneficial include chemotherapy-
related nausea and vomiting in cancer patients; AIDS wasting
syndrome; severe muscle spasms associated with multiple
sclerosis and other spasticity disorders; epilepsy; acute or
chronic glaucoma; and some forms of intractable pain.

The people find that humanitarian compassion necessi-
tates that the decision to authorize the medical use of mari-
juana by patients with terminal or debilitating illnesses is a
personal, individual decision, based upon their physician’s
professional medical judgment and discretion.

Therefore, the people of the state of Washington intend
that:

Qualifying patients with terminal or debilitating illnesses
who, in the judgment of their physicians, would benefit from
the medical use of marijuana, shall not be found guilty of a
crime under state law for their possession and limited use of
marijuana;

Persons who act as primary caregivers to such patients
shall also not be found guilty of a crime under state law for
assisting with the medical use of marijuana; and

Physicians also be excepted from liability and prosecu-
tion for the authorization of marijuana use to qualifying
patients for whom, in the physician’s professional judgment,
medical marijuana may prove beneficial. [1999 ¢ 2 § 2 (Ini-
tiative Measure No. 692, approved November 3, 1998).]

69.51A.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Medical use of marijuana” means the production,
possession, or administration of marijuana, as defined in
RCW 69.50.101(q), for the exclusive benefit of a qualifying
patient in the treatment of his or her terminal or debilitating
illness.

(2) "Primary caregiver” means'a person who:

(a) Is eighteen years of age or older;

(b) Is responsible for the housing, health, or care of the
patient;

(c) Has been designated in writing by a patient to per-
form the duties of primary caregiver under this chapter.

(3) "Qualifying patient” means a person who:

(a) Is a patient of a physician licensed under chapter
18.71 or 18.57 RCW; )

(b) Has been diagnosed by that physician as having a ter-
minal or debilitating medical condition;

(c) Is a resident of the state of Washington at the time of
such diagnosis;

(d) Has been advised by that physician about the risks
and benefits of the medical use of marijuana; and

(e) Has been advised by that physician that they may
benefit from the medical use of marijuana.

(4) "Terminal or debilitating medical condition" means:

(a) Cancer, human immunodeficiency virus (HIV), mul-
tiple sclerosis, epilepsy or other seizure disorder, or spasticity
disorders; or

(b) Intractable pain, limited for the purpose of this chap-
ter to mean pain unrelieved by standard medical trealments
and medications; or
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(c) Glaucoma, either acute or chronic, limited for the
purpose of this chapter to mean increased intraocular pres-
sure unrelieved by standard treatments and medications; or

(d) Any other medical condition duly approved by the
Washington state medical quality assurance board [commis-
sion] as directed in this chapter.

(5) "Valid documentation" means:

(a) A statement signed by a qualifying patient’s physi-
cian, or a copy of the qualifying patient’s pertinent medical
records, which states that, in the physician’s professional
opinion, the potential-benefits of the medical use of mari-
juana would likely outweigh the health risks for a particular
qualifying patient; and .

(b) Proof of identity such as a Washington state driver’s
license or identicard, as defined in RCW 46.20.035. [1999 ¢
2 § 6 (Initiative Measure No. 692, approved November 3,
1998).]

69.51A.020 Construction of chapter. Nothing in this
chapter shall be construed to supersede Washington state law
prohibiting the acquisition, possession, manufacture, sale, or
use of marijuana for noimedical purposes. [1999¢ 2 § 3 (Ini-
tiative Measure No. 692, approved November 3, 1998).]

69.51A.030 Physicians excepted from state’s crimi-
nal laws. A physician licensed under chapter 18.71 or 18.57
RCW shall be excepted from the state’s criminal laws and
shall not be penalized in any manner, or denied any right or
privilege, for:

(1) Advising 4 qualifying patient about the risks and ben-
efits of medical use of marijuana or that the qualifying patient
may benefit from the medical use of marijuana where such
use is within a professional standard of care or in the individ-
val physician’s medical judgment; or

(2) Providing a qualifying patient with valid documenta-
tion, based upon the physician’s assessment of the qualifying
patient’s medical history and current medical condition, that
the: potential benefits of the medical use of marijuana would
likely outweigh the health risks for the particular qualifying
patient. [1999 ¢ 2 § 4 (Initiative Measure No. 692, approved

‘Noveraber 3, 1998).]

69.51A.040 Qualifying patients’ affirmative defense.
(1) If charged with a viclation of state law relating to mari-
juana, any qualifying patient who is engaged in the medical
use of marijuana, or any designated primary caregiver who
assists a qualifying patient in the medical use of marijuana,
will be deemed. to have established an affirmative defense to
such charges by proof of his or her compliance with the
requirements provided in this chapter. Any person meeting
the requirements appropriate to his or her status under this
chapter shall be considered to have engaged in activities per-
mitted by this chapter and shall not be penalized in any man-
ner, or denied any right or privilege, for such actions.

(2) The qualifying patient, if eighteen years of age or
older, shall:

{a) Meet all criteria for status as a qualifying patient:

(b) Possess no more marijuana than is necessary for the
patienit’s personal, medical use, not exceeding the amount
necessary for a sixty-day supply; and
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(¢) Present his or her valid documentation to any law
enforcement official who questions the patient regarding his
or ber medical use of marijuana.

(3) The qualifying patient, if under eighteen years of age,
shall comply with subsection (2)(a) and (c) of this section.
However, any possession under subsection (2)(b) of this sec-
tion, as well as any production, acquisition, and decision as to
dosage and frequency of use, shall be the responsibility of the
parent or legal guardian of the qualifying patient.

(4) The designated primary caregiver shall:

(a) Meet all criteria for status as a primary caregiver to a
gualifying patient;

(b) Possess, in combination with and as an agent for the
qualifying patient, no more marijuana than is necessary for
the patient’s personal, medical use, not exceeding the amount
necessary for a sixty-day supply;

(c) Present a copy of the qualifying patient’s valid docu-
mentation required by this chapter, as well as evidence of
designation to act as primary caregiver by the patient, 10 any
law enforcement official requesting such information;

(d) Be prohibited from consuming marijuana obtained
for the personal, medical use of the patient for whom the indi-
vidual is acting as primary caregiver; and

(e) Be the primary caregiver to only one patient at any
one time. [1999 ¢ 2 § 5 (Initiative Measure No. 692,
approved November 3, 1998).]

69.51A.050 Medical marijuana, lawful possession—
State not liable. (1) The lawful possession or manufacture
of medical marijuana as authorized by this chapter shall not
result in the forfeiture or seizure of any property.

(2) No person shall be prosecuted for constructive pos-
session, conspiracy, or any other criminal offense solely for
being in the presence or vicinity of medical marijuana or its
use as authorized by this chapter. ‘

(3) The state shall not be held liable for any deleterious
outcomes from the medical use of marijuana by any qualify-
ing patient. [1999 ¢ 2 § 7 (Initiative Measure No. 692,
approved November 3, 1998).]

69.51A.060 Crimes—Limitations of chapter. (1) It
shall be a misdemeanor to use or display medical marijuana
in a manner or place which is open to the view of the general
public.

(2) Nothing in this chapter requires any health insurance
provider to be liable for any claim for reimbursement for the
medical use of marijuana.

(3) Nothing in this chapter requires any physician to
authorize the use of medical marijuana for a patient.

(4) Nothing in this chapter requires any accommodation
of any medical use of marijuana in any place of employment,
in any school bus or on any school grounds, or in any youth
center.

(5) It is a class C felony to fraudulently produce any
record purporting to be, or tamper with the content of any
record for the purpose of having it accepted as, valid docu-
mentation under RCW 69.51A.010(5)(a).

(6) No person shall be entitled to claim the affirmative
defense provided in RCW 69.51A.040 for engaging in the
medical use of marijuana in a way that endangers the health

(2006 Ed.)

Imitation Controlled Substances-

69.52.010

or well-being of any person through the use of a motorized
vehicle on a stréet, road, or highway. {1999 ¢ 2 § 8 (Initiative
Measure No. 692, approved November 3, 1998).]

69.51A.070 Addition of medical conditions. The
Washington state medical quality assurance board [commis-
sion], or other appropriate agency as designated by the gover-
nor, shall accept for consideration petitions submitted by
physicians or patients to add terminal or debilitating condi-
tions to those included in this chapter. In considering such
petitions, the Washington state medical quality assurance
board [commission] shall include public notice of, and an
opportunity to-comment in a public hearing upon, such peti-
tions. The Washington state medical quality assurance board
[commission] shall, after hearing, approve or deny such peti-
tions within one hundred eighty days of submission. The
approval or denial of such a petition shall be considered a
final agency action, subject to judicial review. [1999¢2§ 9
(Initiative Measure No. 692, approved November 3, 1998).]

69.51A.900 Short title—1999 ¢ 2. This chapter may be
known and cited as the Washington state medical use of mar-
ijuana act. [1999 ¢ 2 § 1 (Initiative Measure No. 692,
approved November 3, 1998).]

69.51A.901 Severability—1999 ¢ 2. If any provision of
this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1999 ¢ 2 § 10 (Initiative Measure No. 692, approved

-November 3, 1998).]

£69.51A.902 Captions not law—1999 ¢ 2. Captions
used in this chapter are-not any part of the law, [1999¢ 2 §
11 (Initiative Measure No. 692, approved November 3,
1998).]

Chapter 69.52 RCW
IMITATION CONTROLLED SUBSTANCES
Sections )
69.52.010  Legislative findings.
69.52.020  Definitions, _
69.52.030  Violations—Exceptions.
69.52.040  Seizure of contraband.
69.52.045  Seizure at rental premises—Notification of landlord.
69.52.050  Injunctive action by attorney general authorized.
69.52.060  Injunctive or other legal action by manufacturer of controlled
substances authorized.
69.52,070  Violations—Juvenile dnvmg privileges.
69.52.900  Severability—1982 ¢ 171.
69.52,901  Effective date—-1982 ¢ 171

Drug nuisances-—Injunctions: Chapter 7.43 RCW.

69.52.010 Legislative findings. The legislature finds
that imitation controlled substances are being manufactured
to imitate the appearance of the dosage units of controlled
substances for sale to school age youths and others to facili-
tate the fraudulent sale of controlled substances. The legisla-
ture further finds that manufacturers are endeavoring to profit
from the manufacture of these imitation controlled sub-
stances while avoiding liability by accurately labeling the
containers or packaging which contain these imitation con-
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waking hours and two awake staff per three resi-
dents during normal sleeping hours.

B. Atany time the census of a facility is six or fewer
residents, all staff must be classified as residential
rehabilitation counselor II or have a classification
that indicates a higher level of skill, experience, and
training.

C. Before being assigned to a facility, all staff must
have training in sex offender issues, self-defense,
and crisis de-escalation skills in addition to depart-
mental orientation and, as appropriate, management
training. All staff with resident treatment or care
duties must participate in ongoing in-service train-
ing.

D. All staff must pass a DSHS check and the check is
not subject to the limitations in chapter 9.96A RCW.
A person who has been convicted of a felony, or any
sex offense, may not be employed at the secure
community transition facility or be approved as an
escort for a resident of the facility.

II. DSHS Staff Contacts for Technical Assistance

Please direct requests for assistance to either of the

following:

Beverly Wilson, Associate Superintendent

Community Planning and Policy

DSHS Special Commitment Center

P.O. Box 45322
Olympia, Washington 98504-5322
360.902.8257
wilsobk?2 @dshs. wa.gov
OR
Elizabeth McNagny, Housing Policy and Land Use
Administrator
DSHS Lands and Buildings Division
P.O. Box 45848 '
Olympia, Washington 98504-5848
360.902.8164
mcnagec@dshs. wa.gov

1gection 201 (9)(a) defines "equitable distribution” 4s the "siting or locating
secure community transition facilities in a manner that will oot cause a dis-
proportionate grouping of similar facilities either in any one county, or in any
one jurisdiction or community within a county, as relevant.”

2Section 204 (2)(d)
3Section 205(1)
4Section 204 (2)(c)

JSection 213(2). This section also defines "within line of sight" to mean that
it is possible to reasonably visually distinguish and recognize individuals.

6Section 102(7)
7Section 215
8Section 214 (1)(d)
9ISection 214 (1)(c)
10Section 214 (1)(b)

H A “site” could be one parcel of land or a zone that includes at least one par-
cel that meets all requirements for siting a secure community transition facil-
ity.

Reviser's note: The brackets and enclosed material in the text.above

occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

Miscellaneous {12}

WSR 01-20-108
RULES COORDINATOR
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed October 3, 2001, 11:25 a.m.]

The rules coordinator for the Department of Social and
Health Services is Andy Fernando, phone (360) 664-6094
and fax (360) 664-6185. His physical address is 4500 10th
Avenue S.E., Lacey, WA 98503, and mailing address is P.O.
Box 45850, Olympia, WA 98504-5850.

Brian Lindgren
Manager

~ WSR 01:20-118
INTERPRETIVE STATEMENT
DEPARTMENT OF HEALTH

[Filed Octaber 3, 2001, 11:59 a.m.}
NOTICE OF ADOPTION OF INTERPRETIVE STATEMENT

Title: Final Order On Petition To Include Manic or
Chronic Depression as Debilitating Conditions under RCW
69.51A. '

Issuing Entity: Medical Quality Assurance Commis-
sion.

Subject Matter: On October 4, 2000, the Medical Qual-

ity Assurance Commission held a hearing to consider a peti-
tion to include manic or chronic depression as terminal or
debilitating medical conditions under chapter 69.51A RCW.
On November 22, 2000, the commission issued an order that
determined that manic depression (bipolar disorder) and
chronic depression do not constitute "terminal or debilitating
medical condition(s)” within the meaning of RCW
69.51A.010(4).

Copies of the transcripts of the proceedings and the
orders are available.

Effective Date: November 22, 2000.

Contact Person: Maryella Jansen, Program Manager,
Department of Health, Medical Quality Assurance Commis-
sion, 1300 S.E. Quince Street, P.O. Box 47866, Olympia,
WA 98504-7866, (360) 236-4792.
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