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I. IDENTiTY OF PETITIONER.
Petitioner SHAWN CHRISTOPHER RAINEY askes this
Court to accept review of the Court of Appeals
decision terminating review, designated in Parf II

of this petition.

II. COURT OF APPEALS DECISIONW.
The petitioner seeks review of the Court of
Appeals decision filéd February 1, 2008 which
confirmed his sentence. A copy of the Court's

~unpublished opinion is attached hereto at Appendix A.

III. ISSUE_PRESENTED FOR REVIEW.

‘Was Mr. Rainey denied his federal constitutional
rightsfo have a jury.getermine beyond a reaspﬁable
doubt all facts legally essential to his sentence?
Did the sentence violate his Sixth Amendment right
to trial by jury (U.S. const. Amend, VI);

Blakely V. Wéshington, 542 U.S. 296, 124 S. Ct. 2531,

159 L. Ed.2d 403 (2004), State V. Zavala-Reynoso,
127 Wn. App. 119. 110 P.3d 827 (2005), and

State V. Knotek, 136 Wn. App. 412, 149 P.3d 676 (2006).

" IV. STATEMENT OF THE CASE.
The statement of facts; as set forth in Appellant's
Opening Brief, transfered to C.0.A. om July 31, 2007
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and Petitioner's answer to Respondent's Brief is

attached as Appendix B and incorporated herein.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.
Considerations which governlthe decision to

grant review are sét forth in RAP i3.4(b). Petitioner
believes this cburt should accept review of the issues
because the decision of the Court of Appeals is in
conflict with other decisions of this court, the
U.S. Supreme Court,‘énd the Court of Appeals. [ (RAP
13.4(b)(1) and (2)], and involves a significant ;
question of law under the Constitution of the
United States and Washington State Constitution
(RAP 13.4(b)(3)), and the petitibn involves an
issue of substantial public interest that should
be_determined by the Supreme Courtr<RAP 13.4(b)(4).
A Mr. Rainey was given an exceptionél

sentence and sentence provision,

when he was sentenced to 68 months"

confinment and 24-438 months community

custody, and a lifetime no~-contact

order with his minor child, who was

not a victim of his crime, which

' violated the Sixth Amendment of
the U.S. Constitutipn, Blakely,

Zavala-Reynoso, and Knotek supra.
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As outlined in the C.0.A. decision, "the court
clarified the statutory maximum of Apprendi and
Blakely to mean fhe top of the Standard Sentence
Range." The C.0.A. decision asserts that Blakely
"is not relevent becéuse the statutory maximum
at issue is that set forth in 9A.20.021(1)(a)
élifetime maximum fof a class A felonies)." Which
is in fact the same statutory maximum that Blakely
dealt with and Knotek.definedvas "Allife sentence
is possible for a class A felony ONLY if the trier
~of facts [jury] specifically finds beyond a reasonable
doubt or the defendent admits to aggravating facts

supporting an exceptional sentence, otherwise, the

effective maximum sentence for a class A felony is

the top end of the standard sentencing range." As

outlined iﬁ Knotek and Blakely, fhere are only two
statﬁtory maximum sentences, the lifetime allowed
by the legislature, which MUST be found by a jury,
and the top end of the Standard Sentence Range as

defined in Knotek, and Blakely. RCW 9.94A.030(40)

~defines "'Statutory maximum sentence' means the
maximum length of time for which an offender may
be confined as punishment for a crime as prescribed

in the statute defining the crime", RCW 9A.40.020(1).
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RCW 9.94A.505(2)(a) "The court shall impose a

sentence as provided in the following sections and
as applicable in the case:" (i) "unless another
term of confinment applies, the court SHALL impose

a sentence within the standard sentence range
\

established in RCW 9.94A.510." The C.0.A. decision

asserts that another term applies, RCW 9A.20.021(1)(a),
(life maximum for class A felony crimes). This
assertion is incorrect because of the clarifactions

in Blakely, Apprendi, and Knotek, as well as By

RCW 9A.20.021(1), which states "Felony. UNLESS a

felony is SPECIFICALLY ESTABLISHED BY A STATUTE OF

THIS STATE,no person convicted of a crime..."

Mr. Rainey's crime is Kidnap lst degree, RCW 9A.40.020
ié clearly a statute of this state.

The C.0.A. decision gées on to say "Moreover,
“the addiéion of community custody does not implicéte
Blakely because there is no fact finding involved.
Rather, community custody is mandatéd for Mr.Rainey's
offense.f While it is true that Mr.Rainey's crime
does mandate a term of 24-48 months community custodi,

as defined in Washington Pratice guide #13 §4815

"community custody means that portion of CONFINEMENT

served in the community subject to controls placed
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on the inmate's movement. and activities by the

Department of Corrections." As outlined in

State V Zavaia—Reynoso supra, the community custody
~can not, when combined With total confinment, exceed
the top end of the standard sentencing range unless
~a treir of facts [jﬁry] specifically findé aggravating
facts to support an exceptional sentence.as defined

in Knotek, which Mr.Rainey's [jury] did not.

VI. CONCLUSION.
This court should grant review of this case.
Mr.Rainey should be afforded his right to a trial
by jufy, and be resentenced within the 68 months

which are allowed by the standard sentence range.
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In the Matter of the Personal Restraint No. 26363-1-I11

- of:

)
)
| S ) |
SHAWN CHRISTOPHER RAINEY, ) ORDER DISMISSING PERSONAL
) RESTRAINT PETITION
)

Petitioner.

Shawn Christopher Rainey seeks relief from personal restraint implosed for his
2005 Spokane County conviction of first degree kidnapp’ing—domestic violence. The
court imposed a 68-month standard rangé sentence and a community custody term of 24-
48 months, |

Mr. Rainey initially filed this matter as a CrR 7.8 motion to vacate or modify his
sentenc'evin the Superior Court, whith has transferred the matte; to this Court for
consideration as a persoﬂal restraint_ petition. See CrR 7.8(6)(2). Mr. Rainey previously

filed a direct appeal and this Court affirmed the judgnient and sentence in an unpublished



No. 26363-1-III
PRP of Rainey

opinion. See State v. Rainey, slip op. no. 24827-5-I11 (Wa. Ct. App. 2007).!

To obtain relief in a personal restraint petition, Mr. Rainey must shlow actual and
substantial prejudice resﬁlting from alleged ébnstituti.onallerrors,’or for alleged
nonconstitutional errors a fundamental defect that inherently results in a miscarriage of
_justice. Inre Pers. Restraz"nt'of Cock, 114 Wn.2d‘ 802, 813, 792 P.2d 506 (1990).

Mr."Rainey claims his sentence is fundamentally defective because the terms of
incarceration and community custody combine to exceed the statutory maximum
sentence for first degree kidnapping. He felies principally on Blake?y v. Washington, 542 |
U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), and State v. Zavala-Reynoso, 127 '
Wn. App. 119, 110} P.3d 827 (2005), to suppart his argufnents that his sentence is
unlawful. His arguments are frivolous.

In A;.Jprlendi,.the United -States Supreme Court held that other than the fact of a
prior conviction, any fact that increases penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury and proved beyond a reasonable doubt.
Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000).
In Blakeljz, the Supreme Court clarified Apprendi to mean that the statutory maximum. is

the maximum sentence a judge may impose solely on the basis of the facts reflected in

! The appeal is not yet final, as a petition for review is pending in Supreme Court
cause no. 80111-8.
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the jury verdict or admitted by the defendant.” Blakely, 542 U.S. at 303. In Evans, the
Court clarified that the statutory maximum ;e.ferred to in Apprendi and Blakely was not
the maximum sentence authorized By the legislature for thé crime but the top of the
standard sentenciﬁg range. State . Evans, 154 Wn.2d 438, 441-42, 114 P.3d 627, cert.
denied, 546 U.S. 983, 126 S. Ct. 566, 163 L. Ed. 2d 472 (2005); see also State v. Knotek,
136 Wn. App. 412, 425, 149 P.3d 676 (2006).

Mr. Rainey'érgues that the Blakely interpretation of statutory maximum applies
. here, such that his sentence including cbmmunity custody unlawfully exceeds the 68-
month high end of the standard range. But Blakely is not relevant in this context because
the statutdry maximuﬁ at issue is that set forth in 9A.20.021(1)(a) (life maximum for
class A felony crimés). See RCW 9.94A.505(5). Moreover, the addition of community
custody does not implicate Blakely because there is no fact finding involved. Rather,
community custody is mandated for Mr. Rainey’s c;ffense. See RCW §.94A.71§.

Zavala-Reynoso is also inapposite. There, the term of conﬁhcmeﬁt plus the
community custody term exceeded the 120-month sentence possible for the defendant’s
class B felony. State v. Zavala-Reynoso, 127 Wn. App. at 124. Here, Mr. Rainey’s term
of éonﬁnement plus community custody will not exceed 116 months—well beneath fhe
statutory life maximum for first degree kidnapping. |

Mr. Rainey further claims his sentence unlawfully exceeds the statutory maximum
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because it contains an order of no-contact with the child victim for life. This claim is also
frivolous. Crime-related no;contact orders may last for the statutory maximum for the
defendant’s crime. State v. Armendariz, 160 Wn.Zd 106, 118-20, 156 P.3d 201 (2007). |
There is no error.

Mr. Rainey makes‘ no claim erﬁitling him to religf in a personal restraint petition.
He fails his burden under In re Pers. Restraint of Cook, 114 Wn.2d at 813. Accordingly,
the petition is dismissed as frivolous. RAP 16.11(b). 'fhe Court also denies Mr. Rainey’s |
, fequest for appointed counsel. See In re Pers. Restraint of Gentry, 137 Wn.2d 378, 390,
972 P.2d 1250 (1999); RCW 10.73.150(4). |

DATED: February 1, 2608

iy
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In the Superior Court of the State of Washington
In and for the County of Spokane

State of Washington ) :
- ) No: 05-1-01646~0
plaintiff
: 3 Motion and Notice of Motion for
v ) Order Vacating, or in the Alternative,
3 Modifying Sehtence, Pursuant to
Shawn C. Rainey 3 | CrR 7.8(b)(4) and 7.2(a)
Defendant - )
)
)
)
Please- take notice that oﬁ‘this 'day of , 2007, or as soon

as the motion can be heard, Defendant Shawn Christopher Rainey, will

move the court ( without oral'argumeﬁt ) in the Criminal Presiding }
Department | Spokane County Courthouse, 1116 W. Broadway, Spokane Wa.99260 |
for an Order to Vacate, or in the Alternative, Modify this Sentence

in this action entered on November 30th, 2005. Pursaunt to CrR 7.8(b)(4).
Mr. Rainey is currently sentenced to 68 months confinment and 24-48 months
Community Custody. Mr. Rainey was also given an unlawful sentence
provision of a lifetime no contact order against his child L.A.R. this

is in violation of the decision in State V Knotek, 136 Wh; App.412-414 [13]
2006, which states "The decision in Blakely V Washington that the Sixth
amendment guarantees to criminal defendants the right to have a jury
decide, upon proof beyond a resonable doubt, any fact, other than the
factof prior convictions, that would support a senténce above the

standard sentence range does not nullify life imprisonment as the
statutory maximum sentence for a class A felony. The effect of the Blakely
decision is to outline the procedure by which a life term for a class

A felony may be imposed. A life sentence is possible for a class A

felony only if the teir of facts specifically findsbeyond a resonable
doubt or the defendant admits to ag gravating facts supporting an

1 . [
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exceptional sentence. otherwise, the effective maximm sentence for a
class A felony is the top end of the standard sentencing.range.

Mr. Rainey is asking that he be resentenced within the 68 months, his
effective maximum as set forth in Blakely, Knotek, and State V Zavala-
Reynoso, 127 Wn.App. 119, 2005. allof these decisions parallel the

petitioners case. }
To overcome the time limit for collateral attack refer to RCW 10.73.090(1)
which states " If the judgement and sentence is not valid on it's face
then collateral attack is overcome. RCW 9.94A.505(5) states community
custody cannot'exceed Mr.Rainey's maximum sentence as provided in RCW 9A.0207
The adult sentencing manual 2005, page III-120 for offence RCW 9A.40.020
Kidnapping in the first degree, sectionII, paragraph D. states " when a
~ court sentences an offender to the custody of the Depértment of Corrections,
“the court shall also sentence the offender to community custody for the
range of 24-48 months, or to the period of earnedArelease; whichever
is longer.' RCW 9A.720.021 supportsbthat Mr.Rainey's maximum sentence is
68 months. ' ' - |
When you combine the 68 months confimment time with the 24-48

months commmity custody, Mr.Rainey has a sentence total of 96-116
months which puts him 24-48 months over, his effective maximum sentence
under the SRA. The same holds true for the lifetime no contact order
with his child L.A.R. which can only be a maximum of 68 months.

Relief
The petitioner respectfuliy request the court order a modification

of his sentence to reflect a sentence of 32 months confinment plus 36

months community custody or 44 months confimment plus 24 months

comunity custody for a lawful sentence total of 68 months, and the
lifetime no contact order should be reduced to his effective maximum
sentence as provided for in the SRA and reflective of the decisions
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found in the Knotek, and Zavala-Reynoso cases, this sentence amendment
request would be just and equitable for all involved parties, thus

petitioner respectfully presents.

submitted this - day of , 2007.

Shawn C. Rainey

Airway Heights Correctional Center
Unit N BO1 -

P.0. Box 1839

Airway Heights, Wa. 99001-1839



In the Court of Appeals for the State of Washington

Division III

Tn Re Personal Restraint C.0.A. No: 263631
Petition of:
: Petitioner's answer to
Shawn C. Rainey, Respondent's Brief:

‘Petitioner.

The question of whether a no-contact order can 1ega11y
be given to Mr.Rainey for LIFE, has a simple and definitive
answer, NO. According to the SRA, Mr.Rainey's Judgément
and sentence, RCW 94.20.021(1), RCW 9.94A.505(2)(a) (i),

State v Knotek, 136 Wn.App.412-414 t13], Blakely V Washington,

542 U.S. 296 (2004). The single most important issue in

this Petition is, would a life sentence in Mr.Rainey's

case be an exceptional sentence? The answer is YES.

Mr.Korsmo referrs to RCW 9A.20.021(1)(a), this is not
even a question in Mr.Rainey's case because -he was NOT

sentenced under RCW 9A.20.021(1)(a). Mr.Rainey was sentenced

under RCW 9.94A.505(2)(a)(i), nowhere in Mr.Rainey's

judgement and sentence does it say that he is sentenced

under RCW 9A.20.021(1)(a) as Mr.Korsmo implies. On every

Page 1 of 3 A
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 page of Mr.Rainey's Judgement and Sentence, at the bottom

it sayee that Mr.Rainey is sentenced under RCW 9.94A.500,.505.

Where Mr.Korsmo makes his mistake is when he reads -

RCW 9.94A.505(5) which states that a court may not impose

a sentence which exceeds the statutory maximum for the
crime as provided in Chapter RCW 9A.20.

RCW 9A.20.021(1) clearly states " Felony UNLESS a

felony is SPECIFICALLY ESTABLISHED BY A STATUTE OF THIS

STATE, no person conv1cted of a crime...." This section
alone showes that Mr.Rainey WAS NOT sentenced under RCW 9A.20
because Mr Ralney was convicted of K1dnapp1ng 1st degree,

RCW 9A.40.020(1) which is clearly a STATUTE OF THIS STATE

as required under RCW 9A.20. 021(1) -so as NOT to be-

sentenced underRCW 9A.20.021(1)(a), as Mr.Korsmo implies.

As well in State V Knotek, Division II Court of Appeals

futher supports Mr.Rainey in stating that "A life

sentence is possible for a class A felony only if the

trier of facts [Jury] specificelly finds‘beyonds a reasonable
doubt or the defendant admits to aggravatihg facts supporting

an exceptional sentence. OTHERWISE, THE EFFECTIVE MAXTMUM

SENTENCE FOR A CLASS A FELONY IS THE TOP END OF THE

STANDARD SENTENCING RANGE." In Mr.Rainey's case the [Jury]

never found that aggravating facts existed.

RCW 9.94A.505(2)(a) states "The court SHALL impose a

sentence as provided in the following sections and as

applicable in the case:"(i)" unless another term of
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confinment applies, the court shall impose a sentence

within the standard sentence rangé established in

RCW 9.94A.510, which further: supports: that Mr.Rainey's

EFFECTIVE MAXIMUM SENTENCE after finding Kidnapping lst

degree is a serousness level of X in RCW 9.94A.515, and

with zero points, has a STATUTORY MAXIMUM SENTENCE range
of 51-68 Moxths.

Mr.Korsmo also argues that under State V Armendariz,

the court may impose a crime-related prohibitioh as part
of a sentence, he is correct that a court may impose a
crime-relate& prohibition, however fhe prohibition,
confinméntntime, and the community custody, can only be
to the maximum of4thé standard sentence range as outlined

above for: thé conviction of the crime of Kidnapping lst

degree, RCW. 9A.40.020(1).
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