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INTRODUCTION 

This case is before the Court of Appeals on a grant of summary 

judgment to Defendants, the State of Washington and Okanogan County. 

As will be shown below, highly qualified expert testimony clearly 

established the factual basis for liability. Moreover, this evidence shows 

that the defense based on the "common enemy doctrine" is not applicable. 

This Court should reverse summary judgment and remand for trial. 

The uncontested evidence below is that the cause of Plaintiffs' loss 

(destruction of their home and land) was due to a dike completed as a 

public project along the Methow River. Defendants moved for summary 

judgment arguing that even though the dike caused the damage, the 

common enemy doctrine precluded liability because the dike merely 

repelled surface waters. Plaintiffs responded with expert testimony 

showing that the dike did not repel surface waters but, in fact, blocked the 

flow of natural side channels and drainways. Plaintiffs rely on 

Washington State Supreme Court decisions that unequivocally hold that 

the common enemy defense is not available to a party that blocks the flow 

of a watercourse or natural waterway. Currens v. Sleek, 138 Wn.2d 8.58, 

862 (1999). 

Defendants offered no expert testimony or evidence to contradict 

Plaintiffs' expert. At the very least, Plaintiffs presented evidence more 



than sufficient to establish a genuine issue of material fact regarding the 

applicability of the common enemy defense. Nevertheless, the trial court 

granted summary judgment and denied Plaintiffs' Motion for 

Reconsideration. This is contrary to law and should be reversed by this 

Court to avoid a manifest injustice. 

ASSIGNMENTS OF ERROR 

A. 	 The trial court erred when it entered its Order dated March 7,2006, 
granting the State and Okanogan County summary judgment. CP 
277-278. 

B. 	 The trial court erred when it entered its Order denying Plaintiffs' 
Motion for Reconsideration dated April 13,2006. CP 28 1-282. 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 

1. 	 Whether Plaintiffs presented genuine issues of material fact 
that a public project caused the damage to Plaintiffs' 
property? 

2. 	 Whether the common enemy doctrine is available as a 
defense to a party that undisputedly blocked a natural 
watercourse? 

3. 	 Whether the common enemy doctrine applies to both 
downstream and upstream property owners? 

4. 	 Whether Plaintiffs met the requirement of standing for 
asserting an inverse condemnation claim since they were 
the owners of the property at the time of the property 
damage? 

5 .  	 Whether the Government can be absolved from liability 
under Wash. Const. Art I, § 16 by arguing that it did not 
intend to damage private property? 



6. 	 Whether tort immunity statutes can preclude constitutional 
causes of action? 

STATEMENT OF THE CASE 

Plaintiffs are the owners of real property located along the Methow 

River in Mazama, Washington. CP 2; CP 163. The property was first 

acquired by Plaintiffs, Heather Fitzpatrick Sturgill and Don L. Fitzpatrick, 

in the early 1980s. CP 164. The property was developed with a log house 

and garage in the mid 1980s.' CP 165-166. 

Prior to June 16, 2002, the channel alignment of the Methow River 

was generally southwest and away from Plaintiffs' property. CP 3. 

Before the June 16,2002 event, Plaintiffs' house was situated 

approximately 80 to 100 feet from the Methow River. CP 3. This location 

was outside of the 100 year flood line.2 CP 167. 

On or around June 16,2002, the river changed course and avulsed. 

CP 3. An avulsion is when a channel changes course very quickly and 

results in a completely new channel alignment separate from the previous 

channel alignment. 

The change in channel alignment that occurred on June 16,2002, 

caused a substantial force of water to be redirected and aimed straight at 

' Heather Fitzpatrick Sturgill and Don L. Fitzpatrick are siblings. CP 162. Heather 
Fitzpatrick Sturgill is married to Plaintiff Brad Sturgill. CP 161. Don L. Fitzpatrick is 
married to Pam Fitzpatrick. CP 162. 

Since Plaintiffs' property was not located within a floodplain, Plaintiffs were not able to 
purchase flood insurance for the property. CP 167. 



Plaintiffs' property, thereby resulting in a rapid erosion of the land and 

ultimately causing Plaintiffs' house to collapse into the river. CP 3; CP 

46-48. Plaintiffs' house, its contents, and a significant portion of land, 

have been permanently destroyed. Id. While the garage is still in place, it 

is now located immediately along the edge of the now existing riverbank. 

CP 3. 

Defendants label the June 16,2002 event as a "flood" event, but 

Defendants provided no evidence below to support that characterization. 

CP 76. In fact, the water flow on June 16,2002 is more accurately 

described as a two year storm event. CP 145. There is no evidence of 

any flooding. 

Plaintiffs had not been aware of the presence of a man-made dike 

upstream from their property until after the June 16, 2002 event. CP 168. 

Plaintiffs have since learned that sometime around 1975, the County and 

the State sponsored and constructed a dike, known as the Sloan-Witchert 

Slough Dike (the dike) along the right bank (looking downstream) of the 

Methow River at SW 1/4 of Section 4, T35N, Range 20 East, W.M. The 

dike was constructed as a public project for flood protection purposes to 

protect Washington State Highway 20, the Weeman Bridge, and several 

private properties. See Agreement No. 15-74 dated June 30, 1975, 

between State and County regarding construction of dike at CP 174. The 



dike was subsequently repairedlextended in 1978, 1 983, 1 987, and 1 999. 

CP 176-177, CP 179-180; CP 182-184; CP 186-195; CP 197; and CP 199. 

Plaintiffs retained Jeff Bradley, Ph.D. of West Consultants to 

investigate the cause of the avulsive event. CP 158. Dr. Bradley is a 

nationally recognized expert with over thirty years in managing complex 

water resource issues. CP 136. Dr. Bradley is a registered engineer and 

has a Ph.D. in Civil Engineering -Hydraulics. CP 132. His curriculum 

vitae can be located at CP 136-142, which includes his current service as 

President of the American Academy of Water Resources Engineers and 

Past President of the American Society of Civil Engineers Environmental 

and Water Resources Institute. 

As part of his investigation, Dr. Bradley conducted a site visit of 

Plaintiffs' property and the surrounding area. CP 132. Dr. Bradley also 

acquired peak streamflow data and reviewed aerial photographs of the 

project area to analyze the historical meander patterns and to analyze the 

amount of side channel blockage from the construction of dikes on the 

right bank. CP 132. Dr. Bradley concluded that by blocking several 

natural side channels, the dike caused the avulsive event that damaged 

Plaintiffs' property. CP 133. 

Plaintiffs brought an inverse condemnation claim against the State 

of Washington (State) and Okanogan County (County) for the avulsive 



event. CP 2; CP 4.3 Defendants each separately moved for summary 

judgment to dismiss Plaintiffs' claims. CP 18-27; CP 75-87. Plaintiffs 

responded that summary judgment was not appropriate since there were 

genuine issues of material fact as established by the evidence presented 

and the Declaration submitted by Plaintiffs' expert, Dr. Jeffrey ~ r a d l e ~ . ~  

CP 1 10- 130. The trial court granted summary judgment to each of the 

Defendants. CP 232-234. 

Plaintiffs sought reconsideration of the Court's dismissal of their 

inverse condemnation claim against Okanogan County and the State of 

Washington. CP 235-250. Plaintiffs did not seek reconsideration 

regarding dismissal of Plaintiffs' tort claims against Defendants Hayes and 

MIF.' Id. Plaintiffs timely filed a Notice of Appeal to this Court. 

In the alternative to their inverse condemnation claim, Plaintiffs also pled a trespass 
claim, a negligence claim, and a claim under the waste statute (RCW 4.24.630) against 
the State and County. CP 4-5. Plaintiffs also included a trespass claim, a negligence 
claim, and a claim under the waste statute (RCW 4.24.630) against John and Rayma 
Hayes (Hayes) and the Methow Institute Foundation (MIF). Id. 

Concurrently with the filing of Plaintiffs' Opposition to Defendants' Motions for 
Summary Judgment, Plaintiffs also filed a motion for continuance of the summary 
judgment under CR 56(f) arguing that a continuance should be granted so that Plaintiffs 
could conduct further discovery which was denied by the trial court. CP 11. Plaintiffs 
did not appeal this order. CP 274-282. 
5 When Plaintiffs filed this lawsuit, Hayes and MIF were included as defendants because 
several sources of evidence indicated ownership andlor involvement in the dike and its 
maintenance by Hayes and MIF. However, since the original filing, Plaintiffs have 
assembled evidence that the dike was a public project and caused the avulsion by 
blocking off natural, side channels, thereby causing a taking. Plaintiffs' appeal is not 
challenging the trial court's grant of summary judgment to Hayes and MIF. 



STANDARD OF REVIEW 

Summary judgment is appropriate when there are no genuine 

issues of material fact and the moving party is entitled to judgment as a 

matter of law. Marquis v. City of Spokane, 130 Wn.2d 97, 104-05 (1 996). 

A motion for summary judgment accepts all facts and reasonable 

inferences in the light most favorable to the nonmoving party. Owen v. 

Burlington Northern and Santa Fe Railroad Co., 153 Wn.2d 780, 787 

(2005). Appellate courts review a denial of a summary judgment motion 

de novo. Id. at 787. 

ARGUMENT 

SUMMARY JUDGMENT ON PLAINTIFFS' INVERSE 

CONDEMNATION CLAIM WAS REVERSIBLE ERROR 


Defendant County and State moved for summary judgment arguing 

that they were protected from liability by the common enemy doctrine, tort 

immunity, and Plaintiffs' failure to establish the essential elements of their 

liability claims. CP 18; CP 75. Since the trial court's order granting 

Defendants summary judgment does not state the reasons for granting 

summary judgment and since review by this Court is de novo, Plaintiffs 

will address each argument made by the County and State below. CP 277- 

279. 



A. 	 Plaintiffs' Evidence Established the Elements of an 
Inverse Condemnation Claim. 

Defendant County and State argued in their summary judgment 

motions that Plaintiffs had failed to establish the essential elements to 

support their inverse condemnation claim against Defendants. CP 18; CP 

75. However, plaintiffs' evidence is uncontested and clearly meets the 

requirements for an inverse condemnation claim. 

An action for the government's taking or damaging of land is 

grounded in the Washington State Constitution, which provides: "No 

private property shall be taken or damaged for public.. .use without just 

compensation having been first made." In order to maintain an inverse 

condemnation claim, a party must establish the following elements (1) a 

taking or damaging (2) without just compensation (3) of private property 

(4) for public use (5) by a governmental entity that has not instituted 

formal proceedings. Phillips v. King County, 136 Wn.2d 946, 957 (1 998). 

Each of these elements is established by uncontroverted evidence. 

First, an inverse condemnation claim for compensation is properly 

made where it is shown that a public project caused the destruction of 

private property. Boitano v. Snohomish County, 1 1 Wn.2d 664 (1 94 1) 

(damage caused to adjoining property by government's operation of a 

gravel pit held to be a public use). A typical example is Ulery v. Kitsap 



County, 188 Wash. 5 19, 522 (1 936) where the plaintiff brought suit to 

recover compensation for damages by waters deposited upon his land 

caused by a newly constructed highway. In upholding the claim for 

compensation, the Court held: 

The construction of highways by a county is lawful, but 
a county has no right to construct a highway to the 
damage of a private citizen of the county and any use of 
land for a public purpose which inflicts an injury upon 
adjacent land, such as would have been actionable by a 
private owner, is a taking and damaging within the 
Constitution . . . 

Id. at 524. 

Here, Plaintiffs established below, and it was not disputed, that 

they are the owners of private property that has been destroyed. This was 

made clear by the deposition testimony of Brad Sturgill where he 

describes the destruction of the home through its collapse in the river and 

the complete elimination of a substantial portion of the land. CP 169-1 72. 

The evidence was also undisputed that the dike was a public 

project completed by the State and County. See Agreements executed by 

State and County and permit forms at CP 174- 199. 

Indeed, the County confirmed this evidence. The Declaration of 

David Schultz, former Okanogan County Commissioner, states at CP 93- 



The dike had been constructed or improved in the mid- 
1970s by Okanogan County and the State of Washington, 
to protect nearby properties, including Highway 20, from 
flood damage in high water events. 

The evidence below also established that the location of the public 

project caused the avulsion event which destroyed Plaintiffs' property. 

Dr. Bradley conducted a site visit of Plaintiffs' property on August 24, 

2004. See Bradley Decl. at CP 132. The site visit included an airplane fly 

over of the Methow River at the location of the 2002 avulsion and the 

surrounding reach, a ground level investigation of the avulsion site, 

inspection along the dike, and inspection of Plaintiffs' property. Id. Dr 

Bradley also acquired peak streamflow data from the United States 

Geological Survey (USGS) at four gages on the Methow River and 

performed flood frequency analysis of the gage data using the computer 

program HEC-FFA. Id. In addition, Dr. Bradley reviewed aerial 

photographs of the project area to analyze the historical meander patterns 

and to analyze the amount of side channel blockage from the construction 

of dikes on the right bank. Id. 

Dr. Bradley concluded that the location of the dike blocked water 

in the high flow event from accessing and releasing through the natural 

defined side channels of the Methow River. Bradley Decl. at 3 77 at CP 

133 (a copy of Dr. Bradley's Declaration and exhibits is attached to this 



brief for the Court's convenience). Allowing access to the side channels 

would have reduced the energy, velocity, flow and erosive power of the 

main channel. Bradley Decl. at 3 76 at CP 132-133. Dr. Bradley's 

testimony concludes: 

By allowing the river to access these natural side 
channels, it would have been able to meander more 
naturally and the avulsion that occurred in 2002 would 
not have occurred. 

Bradley Decl. at 3 78 at CP 133. Accordingly, the undisputed evidence, 

establishes the causation between the dike and the destruction of 

Plaintiffs' property. 

Finally, the destruction of Plaintiffs' property as a result of the 

public project has not been accompanied with payment of just 

compensation. That is the reason this lawsuit has been filed. 

Accordingly, Plaintiffs met their burden of providing evidence to meet the 

elements for establishing their inverse condemnation claim. 

B. 	 There Were Genuine Issues of Material Fact Regarding 
the Common Enemy Doctrine Rendering Summary 
Judgment Improper. 

The apparent basis for granting summary judgment was that the 

common enemy doctrine provided a defense to the inverse condemnation 

claim. This is the key issue in this appeal. 



1. 	 Legal Background on the Common Enemy 
Defense 

First, a brief background on the common enemy doctrine is 

warranted. The doctrine has its Washington roots in Cuss v. Dick-, 14 

Wash. 75 (1 896). The court there explained that "surface water" is 

regarded "as an outlaw and a common enemy, against which anyone may 

defend himself, even though by so doing injury may result to others." Id. 

at 78 (emphasis added). Significantly, the Court explained that the 

defense only applied when blocking surface waters, as distinguished from 

riparian waters flowing within a natural stream. 

The water which passes from the premises of appellants 
does not flow in a defined channel having a bed and 
banks, and, consequently, is to all intents and purposes 
surface water and the rights of the respective parties in 
regard thereto must be determined by the law relating 
solely to surface water ... 

Id. at 77-78. The Court continued to set forth the general rule: 

If one in the lawful exercise of the right to control, 
manage, or improve his own land, finds it necessary to 
protect it from surface water flowing from higher land, 
he may do so: and if damage thereby results to another, 
it is damnum absque injuria. 

Id. at 78. 

The leading Washington case discussing whether the law of 

surface waters applies, or the law governing riparian waters, is Sund v. 

Keating, 43 Wn.2d 36 (1953). The Court there acknowledged the general 



proposition that waters overflowing from a river in flood time may often 

be surface waters. Id. at 41. However, the Court clarified that this is not 

always the case. Indeed, with respect to Cass v. Dicks, the Court 

explained: 

Because the flood waters involved in the Cass case 
were not confined within the channel of a natural 
watercourse, we assumed, without discussion, that the 
case was governed by the law of surface waters. 

Id. Significantly, the Court went on to explain that its prior cases did not 

hold that flood waters remaining in aflood channel of a stream were 

surface waters. 

In none of these cases have we decided whether flood 
waters, still remaining within the confines of the flood 
channel of a stream, are an integral part of the 
watercourse and governed by the laws relating to 
riparian rights, or whether they are surface waters. 

Id. at 42. The Court then followed the "weight of the authority" 

recognizing that 

the law of surface waters is applicable, once the facts 
show that the waters have become 'diffused surface 
waters' as opposed to surface waters flowing within a 
watercourse. 
The logical underpinning for the majority view is that a 
stream must be viewed as consisting of its normal 
banks and what is termed its 'flood channel.' So long 
as the waters remain within this flood channel, the 
waters are properly classifiable as riparian waters. 

Id. at 42-43 (bold and italics added). 



In subsequent cases, the Court has referred to blockage of water 

within a natural watercourse as being an "exception" to the common 

enemy defense. The "exception" label may not be entirely accurate since 

such waters are simply not surface waters and therefore not within the 

scope of the right to defend one's property from surface waters. 

Regardless of the label, the rule is well established. 

The first exception [to the common enemy defense] 
provides that, although landowners may block the flow 
of diffuse surface water onto their land, they may not 
inhibit the flow of a watercourse or natural drainway. 
Under this exception, a landowner who dams up a 
stream, gully, or drainway will not be shielded from 
liability under the common enemy doctrine. 

Currens v. Sleek, 138 Wn.2d 858, 862 (1 999). "A natural drain is that 

course, formed by nature, which waters naturally and normally follow in 

draining from higher to lower lands." King County v. Boeing Co., 62 

[Tlhe common enemy doctrine in Washington allows 
landowners to alter the flow of surface water to the 
detriment of their neighbors, so long as they do not 
block a watercourse or natural drainway .. . These 
exceptions to the common enemy doctrine are not 
unique to Washington, but have been embraced by 
nearly every jurisdiction where the common enemy 
doctrine governs drainage liability. 

Currens, 13 8 Wn2d at 862-63. 



Defendants relied below upon Halverson v. Skugit County, 139 

Wn.2d 1 (1999) for their defense that dikes preventing flood waters from 

leaving the channel of a river do not create liability because of the 

common enemy doctrine. However, Defendants' reliance on Halverson 

was misplaced. In Halverson, there was no evidence that the dike 

blocked a natural watercourse. Indeed, this distinction was specifically 

noted in footnote 14. "[Tlhere is no evidence in the record that the 

overbank floodwaters flowed within a defined flood channel"). Id. at 14. 

Moreover, that same footnote cited with approval Sund v. Keating and 

noted that waters "escaping the banks of a river and flowing into a deJined 

flood channel are not surface waters." Id. (Italics by the Court). 

In short, the defendants in Halverson had not inhibited the flow of 

a natural watercourse or drainway. Accordingly, those defendants could 

rely upon the common enemy doctrine as a defense. The same cannot be 

said of Defendants in this case. 

Defendants' reliance upon Halverson may also be due to an 

inaccurate jury instruction. The jury instruction stated that a landowner 

may repel surface water without liability. The jury instruction included a 

sentence stating as follows: 

Once water overtops the banks of the river, it becomes 
surface water. 



Halverson, 139 Wn.2d at 14 (quoting jury instruction). This is exactly 

what the Defendants in the present case want this Court to believe. 

However, that part of the jury instruction was not accurate. The 

Washington Supreme Court explained: 

The portion of the instruction defining surface waters as 
all overbank waters may have been incomplete. See 
Sund v. Keating, 43 Wash.2d 36,42-46,259 P.2d 11 13 
(1 953) (waters escaping the banks of a river and 
flowing into a definedflood channel are not surface 
waters). Nonetheless, any problem with this instruction 
is of no consequence here because there is no evidence 
in the record that the overbank floodwaters flowed 
within a defined flood channel. To the contrary, even 
Plaintiffs' expert testified that, absent these levees, the 
floodwaters would have diffused over the entire 
floodplain, escaping into an entirely separate river 
drainage basin. 

Halverson, 139 Wn.2d at 14, n. 14 (italics by the Court; bold added). 

The Halverson opinion goes on to state: 

The chief characteristic of surface water is its inability 
to maintain its identity and existence as a body of 
water. It is thus distinguished from water flowing in its 
natural course ... 
Sund held that floodwaters still flowing within a 
defined "flood channel" cannot be diverted out of the 
channel without incurring liability for resulting 
damages, thus, partially limiting those earlier cases 
which classified any floodwaters as surface waters. See 
Sund, 43 Wash.2d at 44-45,259 P.2d 11 13. 

Halverson, 139 Wn.2d at 15 (italics by the Court). 



Accordingly, Halverson embraces and follows the law set forth in 

Sund, and also recited in Currens. This is the law that the Court is required 

to apply to the undisputed facts in this case. When correctly applied to 

this case, summary judgment must be reversed. 

2. 	 The Undisputed Evidence Shows Defendants 
Blocked a Natural Watercourse 

In order for trial Court to grant summary judgment to the 

Defendants on the basis of the common enemy doctrine, the trial court 

must have had before it an undisputed fact that the waters blocked by the 

dike would have been surface waters. But there was no such evidence. 

The Defendants cannot point to a shred of evidence that the dike blocked 

waters on June 16, 2002, that would have become diffused surface waters. 

To the contrary, the only evidence before the trial court was that the 

waters held back by the dike were riparian waters that would have 

otherwise flowed through natural side channels. Granting summary 

judgment was clearly contrary to law since facts and inferences must be 

read in light most favorable to the Plaintiffs as the nonmoving party. Fell 

v. Spokane Transit Authority, 128 Wn.2d 61 8, 625 (1 996). 

The exceedingly high qualifications of Plaintiffs' expert, Dr. Jeff 

Bradley, were mentioned before and his Declaration and report are 



attached to this brief for the Court's reference. Notably, the Defendants 

did not question his credentials in any respect. 

Dr. Bradley's testimony states in part: 

It is my expert opinion that there are several naturally 
defined side channels, or watercourses, in the right 
floodplain of the Methow River in the vicinity of the 
dike. These side channels relieve flow from the main 
channel as the water level rises during a high flow 
event. 

Declaration of Jeffrey B. Bradley at 7 6 (emphasis added) at CP 132-133 

attached hereto; see also aerial photographs of the area designating 

location of these side channels at CP 15 1 -155 attached hereto. 

Dr. Bradley continued: 

In this section of the Methow River, it is clear that one 
by one the side channels in the right floodplain were 
blocked off with the construction of the dikes beginning 
in 1975 through the 1999 COE flood fight. 

Declaration of Bradley at 77 at CP 133. 

Dr. Bradley explained that it was the blockage of these side 

channels that caused the avulsion. 

By allowing the river to access these natural side 
channels, it would have been able to meander more 
naturally and the avulsion that occurred in 2002 would 
not have occurred. 

Id. at CP 133 (emphasis added). Dr. Bradley concluded that the blockage 

of these side channels resulted in Plaintiffs' loss. 



The construction of the dikes limited the path the 
avulsion could take to the one that it took in 2002. All 
other side channels had been blocked by the dike and in 
June 2002, the river had only one path to take and that 
was across the large meander bend which resulted in 
the loss of the Fitzpatrick property. 

Id. at 3 79 at CP 133. 

Dr. Bradley did opine that the County and State could have placed 

the dike in a different location that would not have blocked the side 

channels. This location is identified as Alignment A on the Bradley report 

aerial at CP 155, copy attached for the convenience of the Court. Dr. 

Bradley noted that location would have avoided blocking the natural side 

channels while protecting the highway from flood waters that exceeded 

the capacity of the side channels and drainway. 

The 2004 photograph in Attachment A (CP 155) 
includes the location of a proposed set-back levee by 
the Corps of Engineers in the 1970's with two 
alignments. This levee was never constructed due to 
several factors including funding, timing, and 
acquisition of required property (Reference 15). It is 
clear from the layout of this proposed levee that it 
would have allowed the river to access all of the side 
channels with Alignment A and all but one with 
Alignment B. By allowing the river to access these 
natural side channels, it would have been able to 
meander more naturally and the avulsion that occurred 
in 2002 would not have occurred. 

CP 147. Had Defendants chosen Alignment A for the location of the dike, 

the side channels would not have been blocked and the common enemy 

- 1 9 - 




doctrine might have been available if the dike caused damage by repelling 

surface waters. Those facts would be analogous to the Halverson case. 

However, those are not the facts presented in this case. Here, the dike cut 

off the natural side channels and thereby caused the avulsion and resulting 

damage. 

The Defendants offered nothing to rebut Dr. Bradley's conclusion 

that the blockage of the side channels caused this event. Indeed, his 

conclusion is corroborated by other evidence. A memorandum dated 

November 30, 1999, prepared by A1 Wald, identified on the document as a 

hydrogeologist for the Washington State Department of Ecology states: 

This road and dike work has impacted the Methow 
River by cutting off at least three natural overflow 
channels in the floodplain, thereby compressing more 
flood flow into the main channel and reducing the 
natural flood conveyance capacity of the river. Overall 
this work has cut off about a mile of overflow channels. 
Additional velocity and quantities of high flows 
compressed into the main channel during floods are 
disrupting the natural bed form of the river and causing 
additional erosion and scour of the main channel 
downstream. 

CP 254-255 (emphasis added). 

Although Dr. Bradley's testimony was more than sufficient, this 

memorandum is consistent with Dr. Bradley's analysis. Plaintiffs 

provided factual evidence that the dike blocked natural watercourses and 

therefore caused the destruction of Plaintiffs' property. The Defendants 



offered no contrary evidence and necessarily conceded these facts. Under 

these circumstances, granting summary judgment based on a defense of 

the common enemy doctrine was contrary to law. 

3. 	 Granting Summary Judgment Was Reversible 
Error 

In addition to the law and evidence presented above, additional 

case law clearly shows that the grant of summary judgment was reversible 

error. In Snohomish County v. Postema, 95 Wn. App 8 17 (1998), review 

denied, 139 Wn.2d 101 1, an upper landowner, Postema, cleared and 

graded his land thereby causing damage to a downstream property owner. 

In responding to the claim for damages, the upper landowner filed a 

summary judgment motion arguing that he was shielded from liability 

under the common enemy doctrine. The Court of Appeals held that since 

the downstream property owner raised a factual issue as to the 

classification of the water, summary judgment was inappropriate. The 

Court of Appeals reasoned, 

There was a question of whether the water was from a 
"natural watercourse" or was merely "surface waters." 
That question is to be determined by a trier of fact. 

Id. at 820. 

Only if the waters are determined to be "surface 
waters" are the Postemas entitled to seek the shield of 
the common enemy doctrine. The determination of 
what classification of water is involved is a question for 



the trier of fact and should not be taken from "the jury." 
There are disputed issues of material fact and summary 
judgment should not have been granted. 

Id. at 821-22. 

In the present case, Plaintiffs presented unrebutted testimony that 

the dike blocked waters from entering natural side channels and therefore 

continued to be riparian waters. Plaintiffs met the burden of raising a 

genuine issue of material fact and summary judgment should not be 

granted. This was a reversible error. 

4. 	 The Exception to the Common Enemy Doctrine 
Applies to Both Downstream and Upstream 
Property Owners. 

Factually, the Plaintiffs' property is located downstream from the 

dike. Accordingly, the County and State argued for the first time in their 

reply briefs on summary judgment that the exception to the common 

enemy doctrine (for blocking the flow of a natural watercourse) only 

applies when a downstream property owner causes damage to an upstream 

owner's property. See State's Reply Brief at 5 (CP 228); County's Reply 

Brief at 3-4 (CP 218-219). But, there is no basis in case law, nor any 

reasonable rationale, for this distinction. 

Factually on point is Snohomish County v. Postema, cited infra, 

where an upper landowner caused damage to a downstream owner. As 

discussed above, there was a factual question of whether the upstream 



owner blocked a natural watercourse or surface water. Of course, that 

factual issue would have been irrelevant if the County and State's 

argument had merit. If the exception to the common enemy doctrine does 

not protect downstream owners damaged by the blocking of natural 

watercourse, it was error for the Court of Appeals to remand the case for 

trial. 

Moreover, there is no principled basis for limiting the exception to 

damaged owners who happen to be upstream from the blockage. The 

principle behind the exception is that waters flowing in their natural 

channels are not surface waters, and therefore the common enemy doctrine 

simply does not apply to those waters. The location of the damaged 

property has no bearing on the classification of the waters as riparian or 

surface waters. Accordingly, there is no basis in the common enemy 

doctrine, or its exception, for distinguishing damages that occur 

downstream from those that occur upstream. 

C. 	 Summary Judgment Cannot be Justified for Lack of 
Standing. 

The County argued below that Plaintiffs did not have standing to 

assert a constitutional taking claim because it alleges that if a taking 

occurred in this case, it occurred when the dike was built in 1975. CP 81. 

Of course, Plaintiffs were not the owners of the property at the time the 



dike was built. However, dismissal of Plaintiffs' inverse condemnation 

claim is not supported by the law. 

The obvious flaw in the County's argument is its focus on the time 

the dike was constructed instead of the time of when the taking (i.e. the 

injury or damage to the property) actually occurred. Importantly, 

Plaintiffs owned the property at the time the property was permanently 

destroyed. 

Plaintiffs agree that subsequent purchasers of property may not 

recover for a taking which occurred prior to their acquisition of the 

property. Hoover v. Pierce County, 79 Wn. App. 427 (1995), review 

denied, 129 Wn.2d 1007. Washington courts have explained that the right 

to damages for an injury to property is a personal right belonging to the 

property owner, so the right does not pass to a subsequent purchaser 

unless expressly conveyed. Id. at 433. 

However, the taking in this case occurred on June 16,2002, when 

Plaintiffs' house was destroyed and their property damaged by the 

avulsive event. See DiBlasi v. City of Seattle, 136 Wn.2d 865, 877 (1998) 

(taking occurs when the private property is damaged). There was no 

evidence that Plaintiffs had ever experienced prior loss on their property 

until the avulsive event occurred on June 16,2002. Indeed, Plaintiff Brad 

Sturgill testified that the property had no previous water damage. CP 123. 



Until Plaintiffs' property was in fact injured, a taking case was premature. 

Indeed, Plaintiffs would have been laughed out of court, and probably hit 

with sanctions, if they had filed an inverse condemnation action prior to 

June 16,2002, because until that date, they had not been damaged. Until 

the event occurred, there was no compensation due. 

Dismissal of Plaintiffs' inverse condemnation claim cannot be 

upheld on the County's meritless argument that Plaintiffs lacked standing 

to bring their inverse condemnation claim. 

D. A Taking Does Not Require that it be Contemplated. 

The County made the absurd argument below that it cannot be 

liable for any damage that occurred to Plaintiffs' property because such 

damage was not "contemplated" when the dike was constructed. CP 83- 

85. Although it is doubtful that the trial court granted summary judgment 

on this basis, Plaintiffs address this issue as well to show that summary 

judgment cannot be upheld on this basis. The law on inverse 

condemnation specifically rejects the County's argument. 

The authority cited by the County for this argument was based 

upon case law that has been overruled. Specifically, the cases offered by 

the County rely upon Jorguson v. Seattle, 80 Wash. 126, 130-1 3 1 (1 914). 

Jorguson was a landslide damage case based on "the inadequacy of 

the city's plan." The Court in Jorguson wrote the following: 



The above-mentioned provision of the Constitution 
[Article 1, section 161 was never intended to apply to 
consequential or resultant damages not anticipated in, 
nor part of, the plan of a public work. It was never 
intended to apply to damages resulting to private 
property from the negligent or wrongful use of public 
property. As to such damages, tortious in their very 
inception, the injured person is remitted to his remedy 
on the case, as in other cases of tortious taking or 
injury. . 

Id. at 130-131 

The County has capitalized on the above language to argue that it 

can be insulated from liability since it did not intend to damage Plaintiffs' 

property. However, Jorguson was simply noting that the cause of action 

sounded in tort, not inverse condemnation. 

A later Washington case called into doubt the Jorguson language 

cited by the County. See Wong Kee Jun v. Seattle, 143 Wash. 479 (1927). 

In Wong Kee Jun, the Washington Supreme Court reviewed numerous 

prior cases for the purpose of establishing "a rule by which litigants and 

trial courts may in the future determine into which class a given case may 

fall." Id. at 480-48 1 .  The Court noted that is previous decisions had 

created confusion. Id. at 480. The Court set out the rule to be applied in 

future cases 

[Tlhe only inharmony arises from the Casassa and 
Jorguson case and those which attempt to follow them. 
In the beginning they were a not unjustified attempt to 
draw a distinction which does exist, but the line drawn 



was too fine, and the results show that it leads to 
confusion. So far as out of harmony with what is here 
said, those cases are overruled. 

Id. at 505 (emphasis added). Rather than following the negligence or 

"inadequate plan" analysis, the Court established the rule as follows: 

[Tlhe courts must look only to the taking, and not to the 
manner. in which the taking was consummated. A mere 
temporary interference with a private property right 
in the progress of the work, especially such as might 
have been avoided by due care, would probably be 
tortious only. . . . [Blut the removal of lateral support, 
causing slides or any permanent invasion of private 
property, must be held to come within the constitutional 
inhibition. 

Id. (emphasis added). In other words, where the government interference 

is temporary, tort remedies such as trespass and negligence may be the 

only available relief. But permanent damage and invasion must be viewed 

as the equivalent of taking the property and must be compensated. The 

notion that a negligent plan in constructing or carrying out a public project 

can insulate the government from takings liability is no longer the law. ' 

Indeed, a recent case recognizes that the principle in Jorguson was 

overruled by Wong Kee Jun. See Lambier v. City ofKennewick, 56 Wn. 

App. 275 (1989), review denied, 1 14 Wn.2d 1016 (1990). In Lambier, the 

court specifically held, the "unintended results of a governmental act may 

constitute a taking." Lambier, 56 Wn. App. at 281; see also Barer, Stanley 

H., Distinguishing Eminent Domain From Police Power And Tort, 38 



Wash. L. Rev. 607,622 (1963) "[Bloth the 'negligent plan' rationale and 

the 'not necessarily anticipated by the plan' approach were put to rest with 

the decision in Wong Kee Jun v. City of Seattle."). 

A government entity is not immune from inverse condemnation 

liability simply by raising the "I didn't mean to" defense. Whether or not 

Defendants intended the avulsion to occur is not a basis to insulate them 

from paying compensation which the takings clause guarantees to private 

property owners. Summary judgment on this basis is improper. 

E. 	 Tort Immunity Statute Does Not Preclude Inverse 
Condemnation Liability. 

The County and State both argued below they were immune from 

liability in this case by statute because the dike was constructed for flood 

control purposes. Although it appears that the trial court granted summary 

judgment on the common enemy defense, the trial court may have agreed 

with the County and State's argument that the tort immunity statutes 

provides a complete defense to "all claims" arising from flood control 

activities, including Plaintiffs' inverse condemnation claim. County's 

Reply Brief at 2 (CP 217); State's Reply Brief at 3 (CP 226). Any 

immunity can only apply to the tort claims and cannot bar the inverse 

condemnation claim based on the State Constitution. See Halverson, 139 

Wn.2d at 12 (noting that immunity under RCW 86.12.037 does not apply 



to claims based on constitutional grounds). Summary judgment on this 

argument is contrary to law and summary judgment should be reversed. 

Defendants relied upon Short v. Pierce County, 194 Wash. 42 1 

(1938) to argue they are immune from all liability in this case. In Short, 

the plaintiff complained that a dike constructed by the County to protect 

the plaintiffs property had a hole in it. Rather than fixing the hole with 

concrete, the County filled the hole with stakes and brush. Of course, the 

repair was washed out in a high-water period and the entire concrete 

revetment therefore failed and washed down the river. Without the 

revetment, plaintiffs property was damaged. Id. at 428-29. 

In addressing the immunity statute enacted by chapter 185, Laws 

of 1921, the appellant contended that immunity could not apply to an 

inverse condemnation claim under article 1, section 16 of the constitution. 

Id. at 427-28. However, the Supreme Court viewed these facts as not 

giving rise to a takings claim, but to a negligence claim. 

Appellants complaint seems to have been drafted upon 
the theory of negligence on the part of respondents, 
appellants alleging the existence of a hole in the 
bulkhead above their property .. . [and that respondents] 
failed to repair the same with concrete, but filled the 
hole with stakes and brush. 

Id. (emphasis added). Of course, as a tort, the immunity statute had 

applicability. 



Significantly, the appellants also claimed a taking based on 

property damage caused by County agents in constructing permanent 

flood improvements. The Court did not apply any immunity defense as to 

those allegations. 

We do hold, however, that for the use of appellants' 
property for weeks and months following the period of 
the flood, and for any damage which appellants can 
show resulted from this use, by way of destruction of 
their berry bushes or vines and the frames supporting 
the same, or otherwise, appellants are entitled to 
recover under the constitutional prohibition against the 
taking or damaging of private property without just 
compensation. 

Id. at 435-36. 

This understanding of Short v. Pierce County is confirmed by the 

Washington Supreme Court in Paulson v. Pierce County, 99 Wn.2d 645 

RCW 86.12.037 was enacted by the Legislature in 1921 
to shield counties from liability for their efforts to 
protect the public from flood damage. See Short v. 
Pierce Cy., 194 Wash. 421, 430-32 (1938). RCW 
86.12.037 provides immunity to counties even where 
their negligence in the construction and maintenance of 
flood control devices results in damage to private 
property during floods or other periods of high water. 
Short, 194 Wash. at 43 1. 

Id. at 649 (emphasis added). Significantly, the Court went on to note that 

immunity does not extend to state constitutional claims under article 1, 

section 16. 



RCW 86.12.037 does not affect fundamental rights. 
The statute does not prohibit recovery under U.S. 
Const. Amends. 5 or 14 or Const. Art. 1, fj 16 where a 
person's property is taken for a public purpose by a 
county in the exercise of its police powers. 

Id. at 652 (emphasis added). 

Likewise, in Halverson the Court cited Paulsen and stated that 

immunity under RCW 86.12.037 is "inapplicable" when the complaint is 

based on constitutional grounds. Halverson, 139 Wash.2d at 12; see also 

Deaconess Hospital v. State of Washington, 10 Wn. App. 475,480 (1974), 

review denied, 84 Wn.2d 100 1 ("the legislature may not substantially 

impair article 1, section 16 rights, nor place an unreasonable burden on 

their exercise"). 

In summary, the legislature cannot enact legislation granting 

immunity to government from the requirements of the State Constitution. 

To the extent summary judgment was granted on such a basis, the 

conclusion is contrary to law and should be reversed. 

CONCLUSION 

The undisputed evidence in this case is that the dike completed by 

the County and State as a public project caused the destruction of 

Plaintiffs' house and property. In order for the summary judgment motion 

to be upheld on appeal based on the common enemy doctrine, the trial 

court must have had before it an undisputed fact that the waters blocked 



by the dike would have been surface waters. But there was no such 

evidence in this case. Indeed, there was contrary expert testimony that the 

waters held back by the dike were riparian waters that would have 

otherwise flowed through natural side channels. Granting summary 

judgment was contrary to law and should be reversed by this Court. 
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GROEN STEPHENS & KLINGE LLP 
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Attorneys for Appellants 
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X FOR DOUGLAS COUNTY 

10 DON L. FITZPATRICK and PAM FITZPATRICK,) NO. 05-2-00587-9 

husband and wife; BRAD STURGILL and 1 


1 1 HEATHER FITZPATRICK STURGILL, husband ) 

and wife, 


12 .-
)1 DECLARATION OF JEF'FREY B. 

Plaintiffs, ) BRADLEY, PH.D., P.E., D.WRE 

13 1 


VS. i 

14 1 


OKAlVOGAlV COUNTY; THE STATE OF 1 

15 WASHINGTON; JOHN L. HAYES and JANE )


DOE HA%S, husband and wife; and METHO W )

16 INSTITUTE FOUNDATION, 1 


1 

Defendants. 1 


I, Jeffrey B.Bradley, declare as follows: 

1. I am a United States citizen over the age of twenty-one, have personal 

21 ,knowledge of the facts stated herein and am competent to testify to the matters stated in thlsII 

22 Declaration.W 

1
GROEN STEPHEKS& KLNGE LLP 

11100 NE: 8th Street, Suite 750 


Bellevue, WA 98004 
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' Ii 2. Attached as Exhibit 1is a true and correct copy of my curriculum vitae. I am a 

registered engmeer with over 30 years experience in ma;nagm,o complete water resource 

issues. I also have a Ph.D. in Civil Engineering -Hydraulics. I am the current President of 1 1 '  
ll

I /the -American Academy of Water Resources Engineers and Past President of the American 

Society of Civil Engineers Environmental and Water Resources hstitute. 

11 3. I completed a site visit to the Fitzpatrick/Stmgill property on h p s t  24,2004. 
6 

7 1(l%s site visit included an airplane flyover of the Methow River at the location of the 2002 

8 avulsion and the surrounding reach, a ground level investigation of the avulsion site, along the 

9 dike, and the Fitzpatrick property. I also had discussions with Brad Sturgill. My site visit 

Iallowed me to observe the geomorphology of the Methow River in the vicinity of the avulsion 

I1site from-a large scale perspective (airplane) and small scale perspective (ground level). 
l1 

4. I also acquired peak streamflow data fiom the United States Geological Survey 

13 I (LJSGS) for four gages on the Methow River and performed flood frequency analysis of the 

14 gage data using the computer program HEC-FFA. I also reviewed aerial photographs of the 

15 project area to analyze the hstoricd meander patterns and-to analyze the amount of side I1 
channel blockage from the construction of dikes on the right bank. 

l6 I
11 5.  Attached as Exhibit 2 is a true and correct copy of a letter containing my expert 

17 

Iconclusions in this case whch is incorporated into this Declaration. 
l8 

6. It is my expert opinion that there are several naturally d e h e d  side channels, or I 
20 watercourses, in the right floodplain of the Methow River in the vicinity of the dike. These 

21 side channels relieve flow born the main channel as the water level rises during a high flow 

GROEN STEPEIENS & KLLNGE LLP 
11100 T * i  8th Street, Suite 750 

Bellevue, W-4 98004 
DECLL4R4TI01\;OF JEFFREY B. BRADLEY,Ph.D., Telephone (425) 453-6206 IP.E.,D.UW - 2 O F4.X (425) 453-6224 I 
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1 event. Allowing the river to access these side channel drainways eases the amount of flow 

that is confined to the main channel and thus reduces the energy, velocity, flow, md sedment 

- 3  transport capacity and erosive power of the main channel.II 
7. Attachment A to my letter (attached as Exhibit B to my Declaration) is a series of 11 

I1 

5 aerial photographs that illustrates the side channels in the right floodplain and the construction 

6 of the ddses on the right bank. In this sectim of the Methow River, it is clear that one by one 

7 -the side channels in the right floodplain were blocked off with the conshction of dkes 

be~gimingin 1975 through the 1999 Army Corps of En,~eers flood fight. This action has 

9 confined flow to the main channel during high flows. 

10 8. The 2004 photograph (Attachment A to my letter or Exhibit B to my 

11 11 Declaration) includes the location of a proposed set-back levee by the Corps of Engineers in 

12 the 1Y7OYswith two alignments. This levee was never constycted due to several factors 1 
13 including funding, h'ming, and acquisition of required property. It is clear from the layout of 

14 this proposed levee that it would have allowed the river to access all of the side channels with 

i 5  11 AliDgment A and all but one with Alignment B. By allowing the river to access these natural 

16 !side channels, it would have been able to meander more naturally and the avulsion that 

17 occurred in 2002 would not have occurred. 

18 9. The construction of the dikes k t e d  the path the avulsion could take to the 

19 11 one that it todk in 2002. All other side channels had been blocked by the dike and in June 

20 2002, the river had only one path to take and that was across the large meander bend which 

/Iresulted in the loss of the Fitzpatnck property. 
21 
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I declare under penalty of pcr~uryunder the laws of the State of Wahngton that the 

1 foregomgis true and corre~tand mu executed by meth ~2~ day ofFebruary,2006 at 
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1 1  100 NE 8th Street, Surte 750 
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Professronal C~vil Engrneer 
Oregon No 10646 
5 other states 

Ph D (C E Hydraulrcs) 
Colorado State 
Unrversrty Fort Collins 

M S (C E - Water Resources 
Geotechnical) Oregon State 
University Corvallrs 

B S (Crvrl Engmeenng) 
Oregon State University 
Corvallrs 

Professlonai Soclet~es 

Amencan Geophysicat Union 

Amencan Public Works 
Associatron 

Amencan Society of CNll 
Engineers 

Amencan Soc~ety of Engineers 
for S m l  Responsibility 

Amencan Water Resources 
Associatron 

Associatron ot State Hooplarn 
Managers 

Intemabonal Ass~ClatiOn for 
Hydraulic Research 

lntematronal Erosion Control 
Associatron 

Phi Eta Sigma Honorary 
sowety 

Jeffrey B. Bradley, Ph.D., P.E. 


Dr Bradley IS President of WEST Consultants, Inc He IS a Registered 
Profess~onal Engineer In Anzona, Cal~fornla, Colorado, Oregon, Washington 
and Idaho Dr Bradley IS a nationally recognlzed expert wlth twenty-eight 
years experience in hydraulics, hydrology and sediment transport In the private 
sector, whlle wlth the Corps of ~nglneers; and at Colorado State University 
Dr Bradley 1s also nationally and internationally recognlzed for hls work on 
mud and debns flows and their effects on alluvial fan floodlng He has 
worked on many investlgatlons including the John Day Dam drawdown 
studies, the Upper Mlssiss~ppi cumulative effects study, hydraulic modeling for 
flood insurance studies, bndge scour assessments throughout the western US, 
dambreak inundation studles, hydrologic modeling and analysis for dam safety 
rnvestigatlons, development of a geomorphlc stream classification scheme for 
the state of Wash~ngton, development of a stream classification expert system 
for the sedlment transport model, BRISTARS, Mount St Helens sedimentation 
studles, the analysls of the Lawn Lake Dam fallure and debns flow, the Lake 
Estes sedimentation study. the development of sedlmentatlon study 
methodologies for the U S Fish and WlIdllfe Service, sedlmentat~on Impact 
studies on fishenes throughout the Northwest, extensive Investigation of hlgh 
sedlmenr concenuatlon flow phenomena, the Zlnk Dam sedimentation study, 
the Kern and Peace River ordlnary hlgh water litigations, and the Keene Ranch 
groundwater modellng study Dr Bradley has also coordinated and lectured In 
a number of short courses, tncludlng Bridge Scour and HEC-RAS Rlver 
Analysis System for the Amerlcan Soclety of Clvll Eng~neers, HEC-6, 
Sedlmentat~on in Rlvers and Reservo~rs, Streambank Stabllizatlon for the 
International Erosion Control Assoclatlon, Sedlmentation In Forested 
Watersheds, Mudflows and Alluvlal Fan Flooding, and HEC-RAS Rlver 
Analysls System for the Natlonal Hrghway Lnstltute 

Dr Bradley has wntten over seventy-five professional papers and reports In the 
fields of hydraulics, hydrology, and sedlmentatlon eng~neerlng Dr Bradley IS 

ed~torof the books The Physrcs of Sedlment Transport by Wrnd and Water A 
Collectron of Hallmark Papers by R A Bagnold and "Gravel Bed R~vers and 
the Environment He has wrltten a sedimentat~on manual for the U S F~sh and 
W~ldllfe Serv~ce Dr Bradley is past President of the ASCE Environmental and 
Water Resources lnstltute He IS past Chair of the Executive Cornrnlttee for the 
ASCE Water Resources Engineenng Divlsion He has served as a member of 
ASCE task comrmttees on the Effects of H~gh Concentrations on Flow and 
Sediment Transport. Sedlmentat~on and Sueam Habitat Evaluation, and Bndge 
Scour He has been a control member of the ASCE Task Committee to revlse 
Manual 54 - Sedrrnentatron Manual and IS a past chalr of the ASCE 
Sedlmentation Cornrnlttee 

Dr Bradley 1s a Fellow of ASCE, and a member of ASFPM, APWA AWRA, 
AGU, S S R ,  IAHR and IECA He IS involved in ASCE actlvitles at both 
nat~onal and local levels, has served on natlonal Engineenng Management 
D~vislon commttees, and has held several cornrmttee chairs In Colorado and 
Oregon, as well as having been Director and Treasurer of the Oregon Secbon 
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Jeffrey B. Brad18,Ph.D., P.E. a 
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PROFESSIONALREGISTRATION 
Professional Englneer, Anzona No 21974 
Rofessional Eng~neer,Califomla No CQ30245 
Professional Engineer, Colorado No 19737 
Professional Engineer, Oregon No 10646 
Professional Engineer, Washington No 0000928 
Rofessional Englneer, Idaho No 7794 

NATIONAL COMMllTEE AND CONFERENCE ASSIGNMENTS 
Chair, ASCE National Water Policy C o m t t e e ,  2002 -Present 
Member, ASCE Pres~dent'sTaskComrmttee on Institute Operattons, 2001 -Present 
Member, ASCE President s Task Comrmttee on Governance, 2001 -Present 
President, Governing Board Member, Environmental and Water Resources Institute, ASCE 1999 -
2002 
Chair, EWEU Awards and Norrunations Comt tees ,  2000 - 2002 
Chaw, ASCE Execut~veC o m t t e e ,  Water Resources Eng~neenngDivision, 1994 -1998 
Control Member, ASCE Task Comrmttee to Rev~seManual 54, The Sedimentatron Manual, 1991-
Present 
Chairman & Member, ASCE Sedirnentat~onComrmttee, 1987 - 1991 
Member, ASCE Organ~z~ngComrmttee, Nat~onalConferenceon Hydraul~cEng~neenng,San Diego 
19W 
Corresponding Member, ASCE Task Comrmttee on the Analysis of Laboratory and Field Sediment 
Data Accuracy and Availability, 1987 - Present 
ConferenceCoordinator Colorado Water Eng~neenngand Management Conference, Ft Collins, 
Colorado,February 1987 
CorrespondingMember, ASCE SedimentationC o m t t e e ,  1986 - 1987 
Correspond~ngMember, ASCE Task Committee Sedimentation and Stream Hab~tatEvaluat~on,1986 -
1989 
Worhng Member, AWRA Groundwater Group, 1986 - 1987 
Control Member, ASCE Nat~onalTask Cornnuttee on Effects of I-hgh Concentrations on Flow and 
Sediment Transport, 1983 - 1986 
Zone Member, ASCE Comrmttee on Eng~neenngManagement at the Individual Level (Em),1985 
- 1989 
Corresponding Member, ASCE C o m t t e e  on Engineenng Management at the Individual Level 
(EMIL), 1983 - 1985 

STATE COMMITTEES 
Chairman, ASCE Seattle Sect~on,Engineering Management Comrmttee, 1993 - 1996 
Chalrrnan, ASCE Colorado Sechon Rogram Cornrn~ttee,1986 - 1987 
Chairman, ASCE Colorado Sectron Awards Comrnlttee, 1985 - 1986 
Chairman. ASCE Colorado Section Contlnulng Education C o m t t e e ,  1984 - 1985 
Treasurer, ASCE Oregon Section, 1981-1982 
Delegate, Engineers CoordlnatlngCouncil of Oregon, Council Reports to Governor on Englneenng 
Appointments rn State, 1981 - 1982 
Dtrector, ASCE Oregon Section Board of Dmtors ,  1980 
Chairman ASCE Oregon Section Membership and Memoirs Comrmttee. 1978 - 1979 

INSTRUCTIONALEXPERIENCE 
HEC-RAS for the National Highway bst~tute,multiple locations 
Advanced HEC-2 for King County. Seattle, Washington 
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Two-Dimens~onalModel~ngClass, ASCE Water Resources Plannlng & Management Conference, 
Seattle, Washlngton 
HEC-2 Short Course by WEST Consultants, San D~ego,Cal~fornla 
Sedimentahon in Forested Watersheds, U S Forest Service, Alaska and Montana 
Short Course on Bank and Channel Praectlon In Rlvers, International Erosion Control Assoclatlon, 
Vancouver, Bnhsh Columbia, Canada 
Open Channel Hydraulics graduate level course at San D~egoState Un~versity,CA 
HEC 6 Short Course, Hydrologic Eng~neenngCenter, Davls, Californ~a 
Mudflows and Alluvial Fan F l d l n g  Short Course, WEST Consultants, San Dlego, Cal~fornia 
Suspended Sediment and the Rivenne Env~ronment.Oregon State Univers~ty 
Rood Plan Management, short course by FEMA and CSU, Colorado Spnngs, Colorado 
Professional Engineer Review Course, Portland State Un~versity,Portland, Oregon 
Flurd Mechanics, Hydraulics, Portland State Unlverslty, Portland, Oregon 
Short Course on Sed~mentProblems in Rivers, Oregon State University, Corvall~s,Oregon 

PARTIAL PROJECT EXPERIENCE 

Water Quality and Groundwater 
Development of Watershed Analysis Methodology. Cumulat~veEffects, Washlngton 
Tibbetts Creek, Washlngton EIS 
Tolt Rlver, Wastungton, Gravel Qual~tyStudy 

a Cedar Rver, Washington, Study of Incipient Motion of Spanning Gravel 
East Fork Lewis kver, Washington, Gravel Mining EIS l 

a Keene Ranch. California, Groundwater Modellng Study 
W~llametteRlver Greenway Study 

a Young's Bay Environmental and Sedimentation Assessment 
a Suube Dam TemperatureStudy, WRE Temperature Model 
a Elk Creek and Lost Creek Dams Tuhldity Studies 

Sedimentationand Erosion 
Upper Mlsslsslpp~kver  Cumulative Effects Study Rock Island Distnct Corps of Englneers 
Bndge Scour, Hydraulics and Eros~on,Washlngton Department of Transportat~on 
Bndge Scour. Hydraul~csand Eroslon, Oregon Department of Transportation 
Snoqualnuehdge, Washington, Sedimentation Study 
Tongass Nabonal Forest, Alaska, Sedimentat~onand Flshenes Evaluat~on 
Development of Geomorphlc-based Stream Classification for the State of Washngton 
Glla and Salt kvers, Anzona, Pipeline Eros~onStudies 
Grande Ronde River Sedimentation Study 
Mount St Helens, Washngton, Sedirnentat~onStudies, HEC4, and Other Analyses 
Lake Estes, Colorado, SedimentationStudy Following the Lawn Lake Dam Fa~lure 
Movable Bed Sediment and Water Rout~ngModels, U S Fish & W~ldl~feServ~ce 

a Sed~mentTransport Methodolog~esfor F~eldAppllcatlons, Nahonal Park Servlce 
Zlnk Dam, Oklahoma, Sedimentation Study (HEC-6, FESWMS-2DH) 
Okanogan Rlver, Washington, Sed~mentL~t~gat~on 
Nooksack Rlver, Washlngton, Gravel Removal Study, Project Del~neat~on 
Eros~onAssessment of San Juan Ma~nlineGas P~peiineExpansion, New Mex~coand Anzona 
Eroslon Assessment of Baja Pipeline, Anzona 

a Plpellne Scour Assessments dunng January 1993Anzona Floods 

Hydreulrcs & Stable Channel Analysls 
John Day Drawdown Stud~es,Portland Distr~ctCorps of Englneers 
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Stehehn Rrver, Washngton, Streambank Stabtltzatlon 
South Snoqualnue Rlver and Tolt Rlver Flood Mrttgatlon Study Washtngton 
GeeCreek Flood Insurance Study, Vancouver, Washtngton 
Cowl~tzR~verFlood Insurance Study, Washlngton 
Grants Pass Flood Insurance Study, Oregon 
Dambreak hundatlon Studles, NWS DAMBRK Model, Applegate Dam, Lookout Potnt Dam, Dorena 
Dam, Cottage Grove Dam, Dexter Dam Oregon 
Development of a Rlver Classrficat~onfor Use tn an Expert System. BRISTARS Computer Model, 
Channel Wtdentng Sirnulatton Model, FHA 
Buena Vlsta Creek, Callfomta, Channel Design 
Kern Rtver, Callforn~a,Llttgatton 

Hydrology 
Non Federal Dam Safety Investtgattons Goodnch Dam, Mercer Dam, Wallowa Dam, and Wtnchester 
Dam, Oregon 

a Pearson Atrpark and Stetgerwald Lake Intenor Dramage Studles, Washington 
Portland Urban Study, Penn State Urban Runoff Model 

a Washougal, Rogue, and Applegate kvers D~schargeFrequency Stud~es,Oregon 
a Nestor Creek Hydrologic Study, Califomla 

Lane County Flood Insurance Study, Oregon 
Elk Creek Incremental Flood Damage Analysts, HEC-1, Oregon 

Other 
Days Island Manna Lltrgatton, Washtngton 
Tolt k v e r  Stream Mlgratton L~trgatron,Washlngton 

a SttllaquarmshRtver F l d  Lttlgation, Washtngton 
Columbia k v e r  hgatron Depletton Study 
Numerous Instream Flow Detemnatrons 
Peace Rlver. Flonda, Ltttgatton on Ord~naryHtgh Water 

a Ttjuana Rtver Study, Lttrgatron 
a Santa Clara Rtver, Freeman Dtverston Structure Sedlment Excluston Investtgatton 
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February 22, 2006 

Heather F~tzpatr~ck Sturglll and Brad Sturglll 
52 1 121h Avenue ~~~h 
Edmonds, Washington 98020 

Dear Mr and Mrs Sturgill 

WEST Consultants IS led by Jeffrey B Bradley, Ph D , P E , D WRE, a reg~stered 
engineer wlth over 30 years of experience In managlng complex water resource lssues 
As the current pres~dent of the Amerlcan Academy of Water Resources Eng~neers and 
past pres~dent of the Amer~can Soc~ety of Clvrl Eng~neers Environmental and Water 
Resources Inst~tute, he 1s a nationally recognized figure In the field of water resources 
He has conducted a large number and wlde range of water resource lnvestigatlons for 
federal, state, and local agencles and prlvate industry He has extenslve relevant 
expertence managlng large, technically complex mult~dlsclplinary projects for the 
Federal Emergency Management Agency, the Corps of Eng~neers, and state 
Transportatton agencies He IS well experienced In managlng water pollcy Issues and 
effectively presenting complex lnforrnation to dlverse stakeholder groups WEST 
Consultants prov~des englneerlng and envlronrnental servlces to help cl~ents with all 
aspects of water resources related projects Serv~ces Include applied research, 
phys~cal and numer~cal modeling, field Investlgatlons, monltonng, technology 
transfer, and expert wltness testlrnony 

Dr Bradley completed a slte vls~t to the F~tzpatr~ck property on August 24, 2004 
T h ~ ss ~ t evis~t Included an a~rplane flyover of the Methow Rlver at the locat~on of the 
2002 avuls~on and the surrounding reach, a ground level lnvestlgation of the avuls~on 
s~te ,  along the dlke, the Fitzpatr~ck property, and had discuss~ons wlth the property 
owners, F~tzpatr~ck and Sturglll Th~s  slte visit allowed Dr Bradley to observe the 
geomorphology of the Methow Rlver In the vlclnlty of the avuls~on ate from a large 
scale perspectlve (airplane) and small scale perspectlve (ground level) 

Peak streamflow data was acqu~red from the United States Geolog~cal Survey (USGS) 
for four gages on the Methow Rlver summarized In Table 1 The locat~on of these 
gages 1s shown In Flgure 1 Flood frequency analys~s of the gage data was performed 
on each of these gages uslng the computer program HEC-FFA (Reference 1) and the 
results are summarlzed In Table 2 The drainage area at the dike locat~on 1s 

approx~mately425 square mrles 



Table 1 Methow R~ver  Gage Summary 

Gage 
Number Gage Descr~pt~on Dramage 

Area (m12) 
Years Of 

Record Perlod of Record 

12447383 Methow Rlver above Goat 
Creek near Mazarna, WA 373 14 199 1-2004 

12448500 Methow Rlver at W~nthrop, 
wA 1,007 16 1972, 1990-2004 

12449500 Methow Rlver at Twlsp, 
wA 1,301 5 2 1920- 1929,1934 

1962,199 1-2004 

12449950 Methow R~ver near Pateros, 
wA 1,772 4 7 1948, 1959 2004 

These gages were not analyzed to get peak streamflows at the d ~ k e  locat~on, rather to determine 
what magnitude of flood event occurred dunng the 2002 avuls~on and the 1999 d ~ k e  breach The 
W~nthrop, Twlsp, and Pateros gages have s~mllar results show~ng that the 2002 flow was 
approxlmately a 2-year storm event and the 1999 flow was approxlmately a 10-year event The 
Mazama gage 1s closest to the d~ke  locat~on, but has the shortest per~od of record and does not 
Include any of the peak flows that occurred prlor to 1991, therefore, ~t IS not statlst~cally as 
accurate as the other three gages 

Table 2 Flood Frequency Analysis for Methow Rlver Gages 
Mazama Wlnthrop Tw~sp Pateros 

# 12447383 # 12448500 # 12449500 #I2449950 
Dralnage Area 
,(mi2) 373 1,007 1,301 1,772 
2-year 5,190 9,170 1 1,000 1 1,600 
I 0-year 8,250 17,300 19,600 22,000 
25-year 10,000 23,000 24,000 28,500 
50-year 1 1,200 27,600 27,300 33,800 
100-year 12,600 33,300 30,700 39,800 
2002 Flow 6,230 9,190 10,300 10,400 
2002 Storm 
Event -3 3-year flow - 2-year flow -1 8-year flow -1 8-year flow 
1999 Flow 9,440 17,000 18,000 20,800 
1999 Storm 
Event -20-year flow - 10-year flow - 8-year flow -&year flow 

Hlstorlc aer~al photographs of the project area were obtalned from the Corps of Engineers (COE) 
Seattle Dlstrrct for the followlng years 1945, 1948 dur~ng flood, and 1948 after flood Histortc 
aer~al photographs of the project area were obtalned from the Washington Department of 
Transportation (WSDOT) for the followlng years 1966, 1981, 1992, 2000, and 2004 These 
aer~al photographs were used (1)  to analyze the Methow R~ver's h~stor~cal meander patterns, and 
(2) to analyze the amount of stde channel blockage from the construction of d~kes on the right 
bank 



The h~stor~cal meander patterns were analyzed In the vrclnlty of the F~tzpatrlck property for the 
last 60 years The reach analyzed extended approxlmately 2 mtles downstream of the F~tzpatnck 
property to the H~ghway 20 Brldge and 2 miles upstream where the rlver abuts agalnst H~ghway 
20 These llmlts have proven to be stable polnts throughout the 60 year per~od The main 
channel of the rrver for each of the photographs were compared to observe varlatlons In the 
hrstorlc meander pattern of the rlver 

1945 to 1966 The largest flood on record occurred durlng this tlme per~od In 1948 No major 
channel avuls~ons occurred d u n g  thrs flood, only a few small meanders began to form Between 
1948 and 1966, the meanders contrnued to grow, includrng a meander In the locatlon of the d~ke  
constructed In 1975 It IS clear from the progresslon of the rlver durlng thls tlme per~od that the 
meander bend where the d ~ k e  was bu~lt was pushlng towards the southeast and the d~ke  stopped 
this progresslon 

1966 to 1981 Several changes occurred durlng thls tlme perrod The second, th~rd, and fifth 
largest floods on record at the Pateros gage occurred In 1972, 1974, and 1967, respectively 
These floods caused damage to ~rrrgatron canals In the r~ght overbank and the newly constructed 
H~ghway20 and people began to worry that the Methow R~ver would find a new channel and 
threaten the new hrghway and downstream br~dge (Reference 2 and 3) In response to this 
damage, a d ~ k e  was constructed In 1975 on the rlght bank of the rlver (Reference 4) No aer~al 
photographs were available surrounding the 1975 constructlon of the dtke, the closest 
chronolog~cally to be obtarned was the 1966 and 198 1, therefore the condltron of the nver after 
the three floods in 1967, 1972, and 1974 1s not known However, ~t can be observed In the 198 1 
photograph, the flow scars from the rrver are approxlmately 180 feet to the southeast of the 1966 
photograph, rnd~catrng that the rrver had meandered t h~s  far at its peak progresslon to the 
southeast prlor to the d ~ k e  constructlon In 1975 

The rlver was st111 accessing the r~ght overbank by the lrrlgatron drtch Inlet located on another 
meander a few hundred feet upstream Thls flow path was blocked in 1978 by the constructron of 
the upper dtke, whrch lncluded 2-24" culverts for lrr~gat~on Combrned w~th flows (Reference 5) 
the straightening of the channel wlth the dlke constructron, the resultrng rlver has a falrly stralght 
path for nearly three mrles except for the large meander just downstream of the newly constructed 
d~ke  When a channel IS stra~ghtened, naturally or by man, the change In elevatron remalns the 
same while the length IS shortened T h ~ s  results In a steeper slope and h~gher veloc~t~es, wh~ch 
leads to higher sedrment transport capaclty and poss~bly rncreased bank erosron and stream bed 
degradatron 

1981 to 2000 The rrver remalned farrly stable In th~s  reach durlng this tlme perrod The fourth 
largest recorded flood at Pateros occurred In 1983 This flood caused damage to the upper d~ke  
and lower d~ke,  prompting repalr and reconstruction (Reference 6) The upper dlke was agaln 
re~nforced In 1987 after more damage occurred (Reference 7) The lower dlke was extended to 
the east between 1981 and 1992, but most lrkely the extenslon occurred in 1983 after the flood 
damage A County lnspectron report (Reference 8) stated that John Hayes was In the process of 
rebulld~ng400 feet of the southerly portlon of the d~ke  that was washed out In the 1983 flood, but 
I t  IS obv~ous that t h ~ s  southeastern most sectlon was an extenslon of the or~grnal d ~ k e  sometlrne 
between 198 1 and 1992 rather than a repalr to the exlstlng dlke 

The 1999 flood was the srxth largest flood on record and was approxlmately a 10-year flood 
event T h ~ sevent resulted In the overtopping and eventual break In the southeastern most sectlon 



of the dike (Reference 9) The Corps of Englneers was called In as a result of the emergency and 
repalred the d ~ k e  as close to the orlglnal des~gn as they could durlng h~gh waters (Reference 10) 
Several documents lndlcate that the new d~ke  IS larger and not along the exact al~gnment as the 
or~gtnal d ~ k e  (Reference 1 1 ,  12, and 13) Durlng the repalr, the downstream end of the levee 
began to erode so the Corps had to tle the eastern end of the d ~ k e  Into high ground to the southeast 
to prevent ~t from washlng away dur~ng the flood The Corps stated that t h~s  was only a 
temporary fix and the County was glven conservation measures In the 2001 B~olog~cal 
Assessment to address An overflow channel near the upper dlke was also filled In during the 
flood fight to provlde road access for the rnachlnery The Corps says thls actlon was done prior 
to the~r arrival (Reference 10) 

2000 to 2004 In June 2002, a bankfull flood event occurred w~ th  an approximate Zyear 
recurrence Interval A bankfull flood event IS when the water level in the rlver reaches the top of 
the banks and at thls pornt, the stream power IS max~mlzed and the stream does the most channel 
forming work As the water level Increases above bankfull, the flow IS allowed In the floodpla~n 
and the energy In the main channel can be reduced During the bankfull event In June 2002, the 
combination of the d ~ k e  and an undocumented log jam located across from the downstream end 
of the d ~ k e  caused a constraint In the flow path of the rlver A locallzed backwater effect 
occurred such that the constrlctlon caused water to back up upstream of the constnctlon and once 
the pressure became hlgh enough, the log jam broke and water flooded stra~ght across the 
meander bend creatlng the avulsron path (Reference 14) Th~spath was dlrected at the F~tzpatr~ck 
property W~th  the shortened and stra~ghtened path of the nver, the eroslve power of the nver 
was exacerbated and the rlver began attacking the bank at thelr property I t  proceeded to do so 
for approximately 100 feet and resulted In the loss of the Fltzpatr~ck house Into the rlver Their 
property was located on an alluvlal fan of a tributary creek and had been a stable locatton for 
s~xtyyears of documented aer~al photography 

(2) S ~ d eChannel Analysls 

There are several naturally defined s ~ d e  channels, or watercourses, In the r~ght floodplaln of the 
Methow Rlver In the vlctnlty of the d~ke  These s ~ d e  channels rel~eve flow from the maln channel 
as the water level rlses durlng a hlgh flow event Allowlng the rlver to access these side channel 
dralnways eases the amount of flow that IS confined to the maln channel and thus reduces the 
energy, velocity, flow, and sedlment transport capaclty and eroslve power of the rnaln channel 

Attachment A IS a serles of aer~al photographs that lllusrrates the slde channels In the right 
floodpla~n and the constructlon of the d~kes on the r~ght bank In thls sectton of the Methow 
Rlver, ~t IS clear that one by one the s ~ d e  channels in the rtght floodplaln were blocked off with 
the constructron of d~kes  beglnnlng In 1975 through the 1999 COE flood fight T h ~ s  actlon has 
confined flow to the maln channel durlng h~gh flows The 2004 photograph In Attachment A 
includes the location of a proposed set-back levee by the Corps of Englneers In the 1970's w~th 
two al~gnrnents This levee was never constructed due to several factors lncludlng fundlng, 
tlmlng, and acqu~s~tlon It  IS clear from the layout of thls of requlred property (Reference 15) 
proposed levee that ~t would have allowed the river to access all of the s ~ d e  channels w~th 
Al~gnment A and all but one w ~ t h  Al~gnment B By allow~ng the rlver to access these natural s~de  
channels, it would have been able to meander more naturally and the avuls~on that occurred In 

2002 would not have occurred 

The constructlon of the d~kes I~rn~ted the path the avuls~on could take to the one that rt took In 
2002 All other s ~ d e  channels had been blocked by the d ~ k e  and in June 2002, the rlver had only 



one path to take and that was across the large meander bend wh~ch  resulted In the loss of the 
F~tzpat r~ckproperty 

Jeffrey B Bradley 
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