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A. IDENTITY OF. PETITIONERS‘ '
Bianca Faust, in‘ her individual capacity and as the guardien of -
Gary C. Farlst, Biarr_c‘a Celestine Mele, Bryan Mele, Beverly Mele, and
Albert Mele (Fausts); ask the Court to grémt review of the. Court of
Appeals deeisioh tennrnating review identified in Part B.!
FBV. CdURT OF APPEALS.DEC.ISION.S v
) The Court of Appeals ﬁled its unpublished opinion in thlS case on
] anuary 7, 2008 and reversed a Judgment on the verdict of the jury; the v
- jury had awarded the Fausts $14 million after a three-week trial. A copy |
of »the Ophﬁon isin the Appendix at pages .A-l. through A-15. |
The qusts filed a timely. motion to publish the opihion, which the
| Court of Appeals granted on February 14, 2008. A c.opy of the Court’s
order is in the Appendrx at pages A-16 through A-17. |
| C. ISSUES PRESENTED FOR REV]EW | |
1. Where the jury made significant decisione on Hawkeye
_ Kinkaid’.sv Voyerservice and the credibility of the Moose defendante’ |
’ witheeses and there was substantial evidenee from which the jury could

infer that Kinkaid was apparehtiy under the influence of alcohol at the

! The Bellingham Moose Lodge and Alexis Chapman are referred to
collectively as the “Moose defendants.”
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Bellingham Mobse Lodge bar, including an extraordinarily high BAC
level and adfnissions by his bartender girlfriend Alexis Chaprﬁan that he
wés drunk at the bar when she terminated alcohol service to him, did the | |
“Court of Appeéls err in vacating the jury’s verdict, arﬁved at after a 3-
| week trial, beqa}lée the court misapplied this Court’é decision in Bafrett
and Washingtoh law on the evi,'dence‘ from which t]iertrier of fact may infer
' 'avp‘atron was overserVed by a commercial éstabli_shmenf and caused harm
to others? - - o
2. Does .RCW 4.56;110_(3), which allows judgm‘enttinte.:fest_ at

" a lower rate for tort jﬁdémerits than ali other judgments in Washington, "
violate the Fausfs’ -right to equal p'rotection of the‘ law under _ thé
Fourteerith Amendméﬁt toat_:he United States Cbnstitﬁtion and articie I, §
12 of the WashingtOn Constitution Where thereﬂwas 1o rational basis for
alloﬁving judgfnénté, ge’nerally" to bear interest at 12 p‘erce‘nt, and the
-interevst rate on ledgments :for ‘tor‘.r victims to be si ghiﬁcantly smaller?

D.'. STATEMENT OF THE CASE |

Thé factual recitaﬁoﬁ in the Court of Appeals opinion is -

remarkable foi the facfs if orm'fs. The court orhits signiﬁcant'faéts that .
bore on the jury’s credibility decisions. It also omits facts that sﬁpbox’ced H
the jury’s decision on the Moose defeﬁdants’ liaBility for dveréervice of

‘Hawkeye Kinkaid who then drove drunk and seriously harmed the Fausts.
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Taking fhé ev‘idence. in a light most favoréble‘ to the Fausts,
: Chapr’nan serv_ed an enormous numberfof alcoholic beverages to Kinkaid,
her _'barﬂy Boyfriend, at thé Moése _'Lodge bar on April 21, 2000.
' ’.Exc_:e'edin‘gly drunk, Kinkaid left the Lodge and drove his van. Kinkaid
crosséd the céntcrline of a Ferndale rovéd,. smashing head-on into the car
' ‘.operated by Bianca Faust, 'With her childrén and a grandchild - as
= paésengers. Exs 5- 6, 10 Bianca énd hef daugﬁter; Bié.nca Cglestine
| Mele,'_wer'e very seriduély injmed; Bia_ﬁéa Faust’s ééven—year—old son Gary
.“Christop.her_ Faust was réndered a pafaplegic ﬁom the injuries he sustairied
. iﬁ the mas“sive collision. Br of Aﬁpellants dt 10-12. Kmk:ald later died of
his inj_uriés from ‘the cdlllisio_n.‘ EX 9. | o
The Court of Appveél‘svrevel‘*sed a $14. million verdict rendered By
o tl'lle. jury after a 3-week trial, in effect, reverSing the trial court’s order
. .de‘riying thé Moése defendants’ posttriél, motions. The Covurt‘ o_f Appeals
gé\}e scant attention to the trial court’s extensive mémorandur_n decision
dénying the Moose defendants’ posttrial motions that touched on virtually
every issue at tﬁal. CP 839-44. Seé Appendix. | | |
Thé Court of Appgals -opinidn either downplays, of siivnplyvi.gnores,v

 the following facts thaf We_:re before the jury: |
° Hawkeye Kinkaid had not been drinking prior to 4:30 p.m.,

when he arrived at the Bellingham Moose Lodge bar with
his girlfriend, Alexis Chapman. RP 427-31, 1737-38.
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° Alexis Chapman was' an experienced alcohol server who
had been trained in recognizing persons under the influence
of alcohol by the Washington State Liquor Control Board.
RP 1108-10, 1692-99. See generally, RCW 66.20.300-350,
ch. 314-17 WAC. .

"o Chapman had a history of slippihg free drinks to Kinkaid at
' various bars where she worked. RP 451-52, 516-17. ‘

e Chapman admitted to Kinkaid’s daughter, Rainy, that he
. was drunk on April 21 at the Moose Lodge bar, he had
been drinking for quite awhile at the bar, he was belligerent

and argued with her, and he was so “tlpsy” that he should o

not be dr1v1ng RP 264-67.

° Chapman told Kmkald’s friend, Lisa J ohnston that he was
' so drunk at the Moose Lodge bar that she cut h1m off. RP
33s. .

. Chapman s ex-wife told the State Patrol he 1 was drunk at
- thebar. Ex. 71. : ‘

e | ~ The record supports the fact Kinkaid‘left-the Moose‘Lodg'e
© bar at 7:30 p.m. RP 364, 670, 907-08; CP 1264; Ex. 10.

e The collision occurred at 7:45 p.m. Ex. 10.

. ‘The parties stipulated to the fact Kinkaid was drunk at the
- time of the collision. RP 243-44. See also, RP 192
(medical examiner found Klnka1d was drunk at the time of
- the collision). '

. Kinkaid reeked of alcohol at the collision scene. Ex. 10.
. Kinkaid’s BAC at the _éollision scene was .032%, which =
: means he had to have consumed 21 twelve-ounce

containers of beer or 30 ounces of 80-proof alcohol to
achieve that level of intoxication. RP 232, 245.

Petition for Review - 4



. On autopsy, K1nka1d’s stomach contents 1ncluded 1.5 liters

of liquid reeking of alcohol that had not been absorbed into

. his bloodstream so that it could even be measured inaBAC
test. RP 202-05. :

. The Moose defendants offered 1mp1aus1b1e explana’uons for
' Kinkaid’s extreme level of intoxication? Chapman and

~ other Moose Lodge members claimed Kinkaid drank only

‘two beers at the Moose Lodge bar. RP 443, 540, 631-32,

1270-71, 1291-92, 1319-20; Kinkaid ordlnarlly did not .

drink beer RP 270; CP 1264 (Ex.'1 to Beers depo.). The
- Moose defendants offered the testimony of two witnesses,
Richard Zoerb and Mac Pope, who claimed he was
~ drinking beer at a local bowling alley after he left the
Moose Lodge. They could not get the time he left the
bowling -alley straight, RP 1677-79, the drinks he
‘consumed, RP 1240, 1664, nor his clothing on the day in
question. RP 1257-61; Ex. 86. More critically, their
testimony was contradicted by the bowling alley proprietor
and the waitress there who testified Kinkaid was not at the
~ bar on April 21. RP 1808, 1811. It was further
~ contradicted by Zoerb’s girlfriend, RP 1667-68, 1813, and
“a local television station. RP 1669, 1805. The Moose
defendants also tried to claim the fact an empty liquor
bottle was found in Kinkaid’s van was significant, Ex. 91-
' 92; RP 1377-78, but no diet Pepsi was found there, Ex. 91-
92, and it was undisputed Kinkaid never drank hard liquor

~ without it. RP 395, 420, 512, 1742. '

° The Bellingham Moose Lodge was suffering from hard
financial times and its membership had declined at the time
of Kinkaid’s overservice. RP 551, 604, 1324; it was under
heavy pressure from' Moose International to remedy its
financial status. Ex. 20,21, 25, 26, 47, 84. The only way it
could remedy its predlcarnent was by 1ncreas1ng liquor
sales. RP616-17, 1026, 1655-56.

2 Richard Zoerb, for example signed a statement at Chapman’s insistence when
he was drunk. RP 1678- 79; Ex. 93. Chapman urged him to testlfy Kinkaid left the
bowling: alley at9 p m. RP 1677-79.
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e The only people in the Moose Lodge bar who could testify
to Kinkaid’s appearance were Moose or Moose Auxiliary
members who had strong ties to the fraternal organization
and strangely could not recall who was in attendance at the
Lodge on April 21. RP 431-35, 527-31, 537-38, 541, 590,

592, 1293, 1307-08, 1313, 1322-23, 1329-30; Ex. 19."

* The most direct evidence of the Moose “conspiracy of
' silence” was the teéstimony of Ron Beers; in his deposition,
Beers recanted his sworn declaration in which he testified
that Chapman had previously overserved patrons and
Kinkaid left the Moose Lodge bar between 7 and 7:15 pm.
RP 907-08; CP 1264 (Ex. 1); CP 1264 (at 16, 17 30-31, 32
33, 41). o

" The j jury heard th1s ev1dence over a 3-Week trial and was properly .

mstructed on the law of oversemce of patrons by a commerc1a1 ,

N establishment. In returmng a verdict for ‘the Fausts, 1t beheved that

Kmkald was overserved at the Moose Lodge- bar on Apnl 21 When he was
“apparently under the inﬂue_nce of althol.-” CP 1120-22. : The trial court
' pr'operly denied‘the Moose defendants’ posttrial moﬁqhs for judgtnerit asa
matter of law. ' | R

E. ARGUMENT WHY REVIEW SHOULD BE- GRANTED3

3 The criteria governing acceptance of review by thls Court are set forth in RAP

13.4(b).

Petition for Review - 6



The Court of Appealsarticulated this Court’s standard for motions
seeking Judgment as a matter of law, op. ‘at 4-5,% but then promptly
d1srega;rded the central focus of thls Court’s off-expressed standard:

Granting a motion for judgment as a ;matter of law is

appropriate when, viewing the evidence most favorable to -

the nonmoving party, the court can say, as a matter of law,

there is no substantial evidence or reasonable inference to

sustain a verdict for the nonmoving party. Such motion can

be granted only when it can be said, as a matter of law,

there is no competent and substantial ev1dence upon which -

the verdlct can rest. : S
Guijosa v. Wal-Mart Stores Inc., 141 Wa. 2d 907, 915, 32 P.3d 250 (2001)
(01tat10ns ormtted) Th1s Court requires that the truth of the nonmovmg :
party’s ev1dence must be accepted by the tnal court, and the court must
draw all favorable mferences ﬁom that evzdence that may reasonably be
 evinced from it. Davzs V. Globe Mach. Mfg Co 102 Wn. 2d 68, 73, 684

P.2d 692 (1984).' Cred1b111ty de01s1ons are for the jury. In Morse. .

Antonellis, 149 Wn.2d 572, 70 P.3d 125 (2003) this Court stated that an

* In a recent formulation, this Court stated in Schmidt v. Coogan, ___ Wn.2d
___,_ ,173P.3d 273 (2007), a court should grant judgment as a matter of law.only in
- “circumstances in which there is 7o doubt as to the proper verdict.” (Emphasis added.)

5 The Court of Appeals recited various facts unfavorable to.the Fausts such as

the time he left the Moose Lodge bar (op. at 4), demonstrating it did not construe the
evidence and inferences from itina 11ght most favorable to the Fausts:
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' appellate court may not subst_itute its judgment for that of tlxe jury and
A reversed a "Qourt of Appeals decision determining_ negligenee as a matter -
of ‘law.. “Juries decide credibility, not appellate ‘courts.” Id. at 575. The
Court of APPeals here neglec_ted:the'inferences the jury could make from

the bev‘.idenCe’ presented and the jury’s oredibility'de_cisions.
| (lj The Court of Appe'als' Narrow Interpretation of the Trier of

Fact’s Ability to Infer that the Patron Was Overserved bv
Conduct Postservice Is Contrary to Barrett '

The Court of Appeals opinion acknovvledged thls Court’s opinion
1n Barrett V. Lucky Seven Saloon Inc 152 Wn.2d 259 96 P 3d 386
(2004), op. at 5, 6, but neglected to note that thls Court adopted a lower_ |
burden‘forplalintiffsin ot/erserVice cases_When it abandoned’ the ‘cornmon |
~ law standard for otlerservice that required the commercial establishment to o
_ser_Ve an ,"‘obviously intoxicated” person to be“ ‘.li,able', .substituting instead
; the statutory standard of servinga patron who Was_:';‘apparently under the
 influence of liquor” 152 Wn.zd 27476, See RCW 66.44.200. This
-Court stated the new standard was less str1ngent requmng less. certamty
152 Wn. 2d at 267- 69. Nevertheless the Court of Appeals oplned “the
requ1red ev1dence [to sustam a clalm] does not appear to have changed ”
- Op. at 6 n.3. The Court of Appeals then incorrectly applied the cases_
under the old “obv1ously 1ntox1cated” standard which expressly perrmt the

~ inference of intoxication at the time of service from the postservice
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’con‘duct of the person who was overseryed by the commercial
establishment. Review is merited. RAP 13..4(1.))(1), @), 4.

This Court’s purpose in adoptlng the new. standard was clear: to
~deter commer01a1 estabhshments from overservmg patrons and thereby
protect the pubhc “from the €normous personal and s001a1 costs ansmg ‘
from drunk dnvmg accidents.” The Court of Appeals op1mon fails to
N 1mp1ement th1s Court’s purpose in Barrett

The Court of Appeals was 1ncorrect that the level and nature of o
N proof necessary to prove a claim for overserv1ce of a patron under the
Barrett sta_ndard is the same as ‘that Wthh 'efust"ed under 'pnor law. i
Pla:inly,‘ the appear‘ance‘of o,bvious -intoxioation .is a hrgher.burden than
demonstratmg a person is apparently under the mﬂuence For example, if

a person consumes- 20 alcohollc beverages over a short penod few human A

bemgs could fail to be “under the 1nﬂuence of alcohol” at that level of =

_ al‘cohol consumpt1on. ‘

The question of the level and nature of proof under the new Barrett
approach to overservice. cases is a que'stiOn .of first impression in
Washjngton. Such question.s of :ﬂrst impression are deservedly reserved to
this Court to resolve. RAP 13.4(b)(4). S_ee',.e.g., Blauey . Int’l Ass ’ntof ’

Maekinists & Aerospace Workers, Dist. No.; 160, 15 1 Wn.2d 203, 213,“87
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P.3d 757 (2004); New Hampshzre Indemn. Co Inc. v. Budget Rent-A-Car
Sysz‘ems Inc., 148 Wn. 2d 929 64 P.3d 1249 (2003) |
But even under the old obv1ously _1ntox1cated” ._standard, the trier
~ of fact could infer intoxication of the patron from. postservice conduct. In
'Dickm'son" . Edwards 105 Wn2d 457, 716 P2d 814 (1986), 2
| commerc1al overservmg case, the patron consumed 10 dnnks before :
_ d1nner and 15-20 dnnks ina3.5 hour penod This Court surveyed earlier |
~ cases on the eV1denee from Whlch_ an mference of the obv1ousness of
intO)dcatiOn at the tlme of service” eould er__is_e and veo:ncluded that blood
élcohol test results were admissible as evidence IOf intoxication at the time
" the Y'Aperson Wéts served "bu‘t‘ not’ as evidence of the ‘obviousness of
1ntox1catron Id. at 463 Thus, the tnal court here properly admltted
_ 'ev1dence and expert testlmony on Kmkald’s blood alcohol level at the
t1me of the acc1dent and When he was in the Moose Lodge bar The
Diekinson court also permitted _adrmss1on of a trooper s _afﬁdav1t of his
poStéeeeident observations of the defendant, observetions made about iO'
'rninutes after the defenda_nt Was. last served, that he was unsteady on his
feet, had bloodshot eyes and a ﬂushed‘ face, and smelled_of alcohol. Id. at

464.

6 RCW 46.61.506(1) specifically permits introduotion of blood alcohol results
into evidence in civil cases to prove intoxication. .
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| This Court also indicated 1n Dickinson that evidence of thye‘ amount

of alcohol the defendant -consu.med' was admissible to raise an inferencje of
»obvious intoxication. The Court surveyed cases from other Ajuri‘sdicti_ons in
which a patron had consumed large quantities_ of alcohol in a short time.
“We hold that the evidence of the amount of alcohol consumed here raises
'a material rssue‘ of fact.as to (1) 'Whether a perso'n»in the position of Mr.

, VlEdwards would have dlsplayed some outward | mamfestatlon of -

intoxication in advance of orderrng and (2) whether a person in the :

pos1t1on of the furnrsher k:new or should have known in the exercise of - |

, reasonable care, that the dr1nker was 1ntox1cated » Id at 465 66. G1ven |
Aanl‘(aid’s huge quantlty of | alcohol in hrs system, the jury properly .
inferred that he was under the influence of alcohol when served at the
| ‘Moose Lodge b'ar.' The Court of Appeals. decrsion contradicted thls
Court’s Dickinson holdrng RAP 13 4(b)(1) R
Slmrlarly, in Fazrbanks V. J B McLoughlm C’o Inc., l3l Wn.2d
96, 929 P.2d 433 (1997), an employee lefta company banquet between 10
~and 10: 30 pm She was mvolved in a serious automoblle accident at -
10:50 p-m. Her BAC obtarned at about mldmght was .17. When.. _b .
confronted by pohce at about 11 p m., her speech was slurred she i
stumbled gettmg out of the car; she staggered when Walklng, and she‘ _

smelled of alcohol. This Court noted:
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A police officer’s subjective observation that the employee
was obviously intoxicated shortly after leaving the banquet
~ may raise an inference that she was obviously intoxicated
when the employer served her, provided that the employee
did not consume any alcohol after leaving the banquet and
- provided that no time remains unaccounted for between the
o banquet and the subsequent observatlon
Id at 103 The Fausts met ﬂ'llS standard here.
" In Cox v. Keg Restaurants U.S., Inc., 86 Wn. App 239,935 P.2d
‘ 1377 review demed 133 Wha. 2d 1012 (1997), the Court of Appeals held
that a dlrected Verdlct was properly denied Where various w1tnesses :
testlﬁed a patron was drunk or tlpsy ata restaurant bar and then assaulted B
' a third person. The court found that an exp.ert’s testimdny on the patron’s
' BAC was releva.nt to enhance the cred1b111ty of the observatlons that the
‘ patron was drunk Id at 250.
| The Court of Appeals in this case referenced - Dickinson and
F azrbanks' in its op1mon op. at 6-7, but stated that these cases stand for the:
‘ propos_ltlon that the_postservwe evidence must be very close in t_1me to the -
injury to the victim. Op. at 7-8. .Kinkaid had to appear “under the
influence” to those around him at the bar in order to allow the inference.
Op. at 8-9. However, this Court rejected a set time for the postservice
evidence in'Dickinso;t stating “It is of little use to set a speciﬁc time

penod Wlthm which the observat1ons must be made.” 105 Wn 2d at 464.

-In Fazrbanks the acc1dent occurred 20 minutes after the patron left the
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bar. 131 Wn.2d at 103. Here under the Fausts ev1dence K1nka1d struck
their vehicle about 15 rmnutes or so after leavrng the Moose Lodge bar.

. The Court of Appeals failed to assess the evidence and reasonable
_inferenoes from that evidence in.a light most favorable to the Fausts. The
court"_ discussed_ Alexis Chaprnan’s admission to Kinkaid’s. dau:ght'e_r,.
Rainy, and Lisa Johnston regarding his drunkenness but parses Kinkaid’,s
appearance 'at the bar ‘while being served from h15 apbearance when he
- was finally cut o.ff by Chapman. ‘Op. at 9;12. Chaprhan adnirtted Krnkaid .
was drunk at the Moose Lodge bar. The court also 1gnored the Fausts '
other evidence that Kinkaid was drunk at the bar He had a 32 percent

'BAC, Whlch could be reaehed only by 1ngest1ng 21 beers or 30 ounces of ,

alcohol. He had unassimilated alcohol in his gut on autopsy. That

'ingestion ocCurred betWeen 4:30 ‘p m. and 7:30- p.m. By her own :
testlmony, Chapman served Kinkaid every dr1nk he had from the trme he |

ﬁrst came to the Moose Lodge bar From thls ev1dence the jury could_

reasonably infer Chapman_'served Kinkaid at least 21 beers or 30 ounces of

“alcohol over 3 hours. The oollision occurred 15 minutes after Kinkaid left |
the MoOSe Lodge bar. |

_The Court of Appeals substituted its judgment for that of the jury
' that plainly understOOd a person does not become “under the inﬂuence of

liquor™ all ar once. - A jury could reasonably infer here, as the Dickinson
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court contemplated that Kinkaid was under the influence at the Moose

Lodge bar when his g1rlfnend overserved him.

Fmally, under the umque facts of l:hlS case, a standard that relies

exclusrvely on the patron, s appearanc_e is peculiarly unfair where the other
bar pat_rons have a reaSOn not to 'remernber that patron’s actual appearance. '
All the-bar patrons here were vM’oosé meinbar_s;. they did‘ not want their
Lodge to.' be liable The memories. of the Moose defendants’ Witnesses
' uvere S0 selectlve and the1r stories about Hawkeye Klnkard’s actions were :
80 plamly contrary to s<:1ent1ﬁc data and the facts in th1s case, and their
alternate explanations  for his drunkenness SO, 1mplaus1ble, th1s Court
. should not reward their “conspiracy of silence.” The jury did not credrt ,
K the1r testlmony AIts cred1b111ty deterrmnation was a vital part of its verdict.

The Court of Appeals oplmon ﬂies 1n the face of Dickinson,
‘Fazrbanks', and Cox. The Court of Appeals de01s1on severely undercuts
this Court_’sBarrett holding in which this Court consciously lowered the
standard'in coinmerCial _'overservice. cases. Review is merited. RAP
13. 4(b)(1) .

Fmally, the question of Whether a jury may inifer that a patron was
under the influence of alcohol from evrdence that arises post—servme, suCh' R

as BAC results, _autop_sy findings, or observations of that person, is one of
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“substantial public interest that should be determined by the Supreme
" Court.” RAP 13.4(b)(4).
| As fhis Coﬁrt observed inv Barrett, the purpose of permitting third
persons to héve a civﬂ cause of action against a commercial establishmerit
fqr overservi_ng patro_ns' is to deter such oVérsérVice and a_ivoiding havihg
' drunks on the toad. This is also the poliby. rationalé thaf promp’;ed the
Législaturc to.mandate training of alé'ohol seryefé like Chapmar;. RCW .
, 66._20.326.7 o -

‘The Cégrt of Apﬁ_eals analysis only e;ncoﬁrages Qve’rserviée, ..It_
| gives license ‘tcl)" commercial eétablishnients to serve personé ‘who‘ 4are‘
clearly drunk, but do not exhibit obvious sigas of drunken behavior. A

p’efson who enters a bar and ordérs 20.drinks from the same server over a
. short period by simply vvawinvg,r for énother dnnk, buf does not fall fo his
barstool‘, isb ]ust as dangerous to driﬁef;s on thé réad- w‘heﬁ he leaves the

a 'bar as the patron who is “falling down™ drunk. .The server shoulldv know

7 The Legislature found with respect to training of alcohol servers:

... that education of alcohol servers on issues such as the physiological
effects of alcohol on consumers, liability and legal implications of
serving alcohol, driving while intoxicated, and methods of intervention
with the problem customer are important to protecting the health and
safety of the public. The legislature further finds that it is in the best
interest of the citizens of the state of Washington to have an alcohol
server education program. -

_ Laws of 1995, ch. 51,§ 1.
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better, and is trained to know that such a patron is apparently uuder, the
: influence of alcohol atnd should not b_e serve.d’ drinks. A Jury is entitled to

“apply its real_Werld experience tQ infer thutthe patron setved 20 drinks
Was “apparently under the inﬂuenee -of alcohol at the commercial =
establishment after that patrou cuuses harm to o.the:rs'v on the road. A rule

aIIQWing the jury. to infet eVerservice frotn pestserv_ice evidence_ better
_ iruplenients Barrett and RCW 66.44.200. Review should be granted.
:. RAP134(b)(4) N R . : o

B @) RCW4 56.110(3) I Unconst1tut10na1

| The tnal co‘urt here entered a Judgment in favor of the Fausts that
. accrued interest‘at 6.002 percent- CP 1081.. This ruteis .eensistent With -
' the du‘ectlon of RCW 4 56 110(3), but that statute 1s unconstltutlonal The |
Court of Appeals upheld the statute s constltutlonahty Op at 13- 15 8 |
‘ Constructlon of the 2004 statute is an 1ssue of ﬁrst unpressmn, one
relattng _vto 'constitutiOnal issuevs,“ and this issue mevr‘its review. RAP
134G@. B
" RCW 4.56.1 10(3) was enacted’ in 2004 as part of House Bill 2485.
It provides tort Judgments “shall bear interest from the date of entry at two

percentage pomts above the equlvalent coupon issue yleld as published by

: 8 Given the court’s decision on hablhty, this was an issue it dld not need to
‘reach. The fact that the Court of Appeals decided the issues 1nd1cates it 1s an issue of
- pubhc 51gn1ﬁcance
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- the board of governors of the federal reserve system, of the average bill
rate for twenty—six Week treasury bills as determined at the first biil market
auction conducted during the calendar month nnmed1ate1y .precedmg the
date of entry
| -Prior to 2004, interest on contract judgments bore interest at the.
" rate speciﬁed in the contract. RCW 4.56. 110(1). Child support judgments
bore 1nterest at 12 percent RCW 4. 56 110(2) A11 other Judgments bore
| 1nterest at the maximum rate perrnrtted under RCW 19 52. 020, usually 12
: 'percent | | | | B |
The Leglslature offered no ratronale for the speclal interest rate for
tort. Judgments The Legrslature neglected to provide ﬁndlngs or any other ,
’ explanatlon for its dec1s1on. The proponents for the b111 in the House of | -
Representatlves simply - argued the 1nterest ratev of ‘12 percent was
unreasonably hrgh” without other explanatlon of how hlgh the interest
rate should be. They also asserted “the current rate makes considerations
of interest charges alone drive decisions on whether to_appeal a case.”
House Bill Report at 3. Similarly, the proponents testiﬁed in the Senatc: -
that the 'existing 12 percent jndgrnent interest rate “is ptmitive and
discourages justifiable appeals.”‘ Senate ‘B.ﬂl' Report at 2. .The proponents’
ostensible rationale for the bill ntade .lit'tle. sense. Under rt, higher interest

‘rates for contract, child support, and all other nontort judgments are not
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punitive, and do not discourage “justifiable” appeals, but fort “judgments'
inexplicably require alower iﬁterest rate. o
Washihgton ccurts have found legislative classifications that bear
- disproportionately cn certain claSses vof litigants to bbe unconstitutional.
 See, g, Hunter v. North Mason High Sch., 85 Wn.ad 810, 539 "P.zd 845
(1975) (special nonclaim penod for 11t1gants agamst local government)
,'Petersen v. State, 100 Wn.2d 421, 443- 46 671 P2d 230 (1983) (cost
bonds on appeal in cases agamst state), Sof ie. V. szreboard C’orp , 112 |
Wn 2d 636, 771 P. 2d 711 (1989) (11m1tat10ns on noneconomic damages B
recoverable_by tort cla1m_ants), vDquung . Prqudence Med. Ctr., 1.36'
Wn.2d 13_6, 960 P.2d 919 (1598)_(sh0rte1; statute of repose fof_rﬁedical |
neghgence cases) o N
| “The right to equal protectlon guarantees fhat bpersons 51m11ar1y '
.l.si"cuated with respect to a legitimate purpose of. -the law receive hke
treatment.” State v Harner, 153 Wn;Zdj228,235, 103 P.3d 738 .('2004')‘. |
To vs}ithstand scrutiny undef equa1 protection.ﬁrinciples_, the 'legislative
classiﬁcaticn in RCW 4.56.110(3) must rest on grcu_nds relevant to the
achiex}ement ‘o:f legitimate state"obj.ectives. Id. at 235-364. That is, there .
must be some ‘rationallbasis for the Jower interest rate aﬁplicable o tort

judgments. Id. at 236.
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| -There is no rational basis for the Legisiature’s decision to allonv a
lower rate of interest on tort'clai'ms? other "than. a _pum_'tive one. The.
| »Legislature Asingled out tort judgment cteditors, people who ‘had been
injnred by the Wrongﬁﬂ;conduct of others, for special, unfair treatment
IWith_out demonstrating a legitimate legi'slative'rationale_for such treatment. A'
-. : } There is seemingly httle justice for an injuted tort victim receiving half the
Judgment interest that abusiness ean earn on a judgment to collect a debt,
particuleﬂy when the tort judgment ereditot 'cannot oollect nrejudgment
interest while the coIlection ‘c‘reditor:usually ému do sohecause the.amouvnt
at issue is hkely 11qu1dated See e. g Przer V. Reﬁzgeratzon Eng g Co., 74
Wn.2d 25, 32, 442 P. 2d 621 (1968) |
RCW 4 56.110(3) Vlolates the Fausts rlght to equal protection of
- he law under the Fourteenth Amendment to the Umted States Const1tut10n
or artlcle I § 12 of the Washmgton Constltutlon Review is mented on
| thls issue of ﬁrst impression on the mterpretatlon of a statute. See Glass V.
: Sta/zl Speczalty Co., 97 Wn.2d 880, 632 P.2d 948 (1982) (1981 tort reform

legislation reviewed as matter of first impression); RAP 13.4(b)(4). -

’ Washington is only one of e1ght states not permitting prejudgment interest on
_tort claims. House Bill Report at3.
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E. CONCLUSION

~ Hawkeye Kinkaid arrived at the Moose Lodge bar sober and left
iexc;»eedinglAy drunk. He operated a vehicle and smashed into the Faust
vehicle, irrevocably changing their lives. After a long, faif tn'él, the jury
renderedr' a verdict in the Fausts' favor after the Moobse défendants’
negligenc'e. and Kinkaid’s irresponsibility' tragically and irreparably
damaged thé lives of Bianca Faust, her two children, and the rest .of the
family. Thé Court of Appeals should not have invaded the jury;s province
and taken away thaf verdict. v

' This Court should reverse the Court of Appealé and réinstate the
trial; court's judgment and the -order denying the Moose defendants'
pbsth‘ial motions. The Court should direct that the Faﬁsts’ judgment
against the Moose defendants bear inferest at 12 pércent per annum. Costs
on aiopeal should be 'awarde(.i to the Fausts.

DATED this 2i5 Fday of February, 2008,

‘ Respectﬁ;llly submitted,

Owdip Q. mmw

Philip'A. Talinadge, WSBA #6973
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RCW 46.61.506(1):

- Upon the trial of any civil or criminal action or proceeding
arising out of acts alleged to have been committed by any
person while driving or in actual physical control of a
vehicle while under the influence of intoxicating liquor or
any drug, if the person’s alcohol concentration is less than
0.08, it is evidence that may be considered with other
competent evidence in determining whether the person was
under the influence of intoxicating liquor or any drug.

COURT’S INSTRUCTION NUMBER 12 TO THE JURY: -

~ An eétablishment, such as the Moose Lodge, owes a
duty to third persons not to serve alcohol to a person who is
apparently under the influence of alcohol. -

" CP 1120.

COURT’S INSTRUCTION NUMBER 13 TO THE JURY:

Whether a person was apparently intoxicated or not
is to be determined by the person’s appearance to others at
the time the alcohol was served to the person. Neither
evidence of the amount of alcohol consumed, nor evidence
- of the person’s blood alcohol level, is sufficient by itself to
establish that the person was served alcohol while
apparently under the influence. '

CP 1121.

COURT’S INSTRUCTION NUMBER 14 TO THE JURY':

“Apparenﬂy” is defined as, in an apparent manner:
seemingly, evidently or readily perceptible to the senses.

CP 1122.



IN THE COURT OF APPEALS OF THE STATE OF AWASHINQTON

BIANCA FAUST, individually and as

Guardian of GARY C. FAUST, a minor, No. 57821-9-]
and BIANCA CELESTINE MELE, Consolidated with
BRYAN MELE, BEVERLY MELE, and No. 57321-7-

ALBERT MELE, Linked with No. 57320-9-]

vRespondents, DIVISION ONE

V. UNPUBLISHED
MARK ALBERTSON, as personal
Administrator for the  ESTATE OF
HAWKEYE KINKAID, deceased,
LOYAL ORDER OF MOOSE, INC.,
MOQOSE INTERNATIONAL, INC., JOHN
DOES (1-10) (fictitious -names of
unknown individuals and/or entities) and
ABC CORPORATION (1-10) (fictitious
names of unknown individuals and/or
entities)

Defendants, - FILED: January 7, 2008
BELLINGHAM LODGE #493, ALEXIS
CHAPMAN, ,

Appellants.
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APPELWICK C.J. — After they were |nJured when their vehicle was struck
by a drunk driver, the Fausts brought suit against the estate of the dnver who
was killed in the accident. They also sued Alexis Chapman, bartender at the

Moose Lodge and the Lodge itself for overservice of alcohol. The jury returned a
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verdict for the Fausts. Chapman and Moose Lodge appeal. The Fausts cross-
appeal contending that the interest rate on tort judgments violates their
constitutienal right to equal pfotection. . Liability for overservice of alcohol
requires that the consumer appear. under the influence at the time ‘of'service.
The evidenee dees nof support overeervice. We reverse and vacate the
judgment against Chapman an,d the Moose Lodge, and deny the cross-appeal.

. , ,. acs | v ‘

At approxirmately 7:45 ‘p.m. on April 21, 2000, while driving southbound
- down LaBounty Road in Ferndale, Hawkeye Kinkaid’s' Van wan'dered across }the
center line and struck a northbound vehlcle head -on. The cer'held the Faust
. famlly Blanca Faust was drlvmg the car whsch also oontamed her chlldren |

Bianca Celestine Mele and Gary . Christopher Faust, and her “infant

o - granddaughter. ‘Bianca Faust suffered a broken kneecap and other injuries.

: Bianca Mele broke both of her wrists and a femur and also received lacerations
and a knee m;ury Of the car passengers, Chrlstopher suffered the most serious
injuries resultmg in paraplegla Kinkaid sustained severe injuries resultmg ln -
“massive bleeding ‘that reqUIred administraﬁoh of significant amounts of fluid t‘o
replace the lost blood. He later died at the hospital. |

- One hour after the ‘accident, toxicelogy -showed that Ki}nkaid’s ‘blood

alcohol content (BAC) was .16 percent, significantly above the legal limit of .08

' Except where necessary, in quoting the record, we use the correct spelllng of ‘Kinkaid
throughout this opinion. - '

Q,VZ
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pervcent.2 At autopsy, Kinkaid’s BAC was .09 percent after losing significant
amounts of blood and receiving large quantities of fluids. The medicel exeminer
also explained that Kinkaid’s storh_ach contents included 1.5 liters of liquid that
' smel.led strongly' of alcohol. This. alcohol had not yet been absorbed into his |
bloodstream and was therefore not.reﬂected in .the BAC analyses. The Fausts’
forensic science consultant estimated that at the time of the' accident, Kinkeid’s
BvAC wes approximateiy..32 percent. . .In order to aehieve this level, the expert
calcul‘ated; that Kinkaid needed to ConSUmetwenty-one tz—vo‘unce containers of
beer or 30 ounces of 80-proof alcohol. |

'On the evening of the eceident, Kinkaid had beevn at the Moose Ledge in .
| Bellirtgham where his girlfriend, Alexis Chepman, was the bartender. Th_e Faust
femily filed suit against Hawkeye Kinkaid’s estate, the BeiiinghamMoose Ledge,'
Moose International, Inc., and Chapman as'employee and barterider at_the'
I\/Ioese i_odge in Bellingbham.t The suit alleged that.Kinkaid negligently injured the
Fausts; thét the Moose quge and Chapmari o\/erset\)ed alcohol to Kinkaid, th-at
the Lodge negligently hired and supervised C’tiapman, and that Moose
internatiotta.l ‘faile’d'to"adequately monitor the Lodge and Chaptn’an. Moose
lntethationai was dismissed froin the case d.uring ttiai. Ttie parties stipulated to a
’ jUdgm‘ent against Kinkaid’s estate. | |
Testimony sho‘wed that Kinkaid and Chapman' arrived at the Lodge at

about 4:30 p.m. According to Chapman who had .spent the afternoon with

2 The initial analysis was done on a plasma sample with a result of .16 percent. The legal
standard for intoxication is based on whole blood BAC. The expert estimated Kinkaid's initial
whole blood BAC was .14 percent based on a conversion that assumes 16 percent difference
between plasma and whole blood BAC levels.

F}—S
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Kinkaid, he was sober upon arrival at the Lodge. Chapman testified that she only
served Kinkaid two beers. Members of the Lodge who remembered seeing
Kinkaid at the Lodge that night testified that hevappe.ared soberv. The parties‘
dispute the time of Kinkaid’s départure from the Lodgé. The Fausts preéented
evidence that he left the bar around 7:30 p.m. including Chapman’s original
statement to an investigator. Other witnesses testified that Kinkaid left around 6
p.m. Two witnesses téstiﬁed th‘at\th‘ey ‘h.ve‘ld seen Kinkaid drinking a beér at a
bowling alley after 6v p.m. but the bartender ’at that 'establishment Stated that
Kinkaid had not been in the bar that night. | |

A jury returned a verdict ‘for t_he Fausté and awarded significant damages, |
totaling approximately 14 million doliars. In abportioning' negligence ahqng the
defendants, the jury‘ attributed 50 percent to Kfn’kaid, 15 perCe_nt to Chapman,
~and 35 pefcent to thé M..c>o‘se Lodge. The Moose Lodge .a'nd Chapman
(collectively the'Lodge)' appeal. | -

| | ' Discussion

I. Overservice of Alcohol

A. Requirements for. Liabilitv’ for Overservice of Alcohol
‘The Moose Lodge and Chapman moved for a judgment as a matter of law during
and after trial and also moved for a new trial based-on insufficiénoy of evidence
as to overserving. o
- [A] challenge to the sufficiency of the evidence, ’or‘a motion for
nonsuit, dismissal, directed verdict, new ftrial, or judgment
notwithstanding the verdict, admits the truth of the opponent’s

evidence and all inferences which can reasonably be drawn
therefrom, and requires that the evidence be interpreted most.

-
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strongly against the movmg party and in a hght most favorable to
the opponent. :

Davis v. Early Constr. Co., 63 Wn.2d 252, 254, 386 P.2d 958 (1963). [n

reviewing a ruling on a motion for a judgment as a matter of law we engage in

the same inquiry as the trial court. Stiley v. Block, 130 Wn;2d 486, 504, 925 P.2d

194 (1996). A judgment as a matter of law requires the court to conclude as a
matter of law, “ihat there is no substantial evidence or reasonable inferences to

sustain a verdict for the nonmoving party.” Indus. Indem. Co. v. Kallevig, 114

 Wn.2d 907, 915-16, 792 P.2d 520 (1990). However, the court must “defer to the

trier of fact on issues involving conflicting testimony, credibility of the witnesses, |

and the persuasiveness of thé evidence.” State v. Hernandez, 85 Wn. App. 672,

675, 935 P.2d 623 (1997). Overturning a juky verdict is only appropriate when

- ,{he verdict is clearly unsupported by sq’bsta‘ntial evidence. Burnside v. Simpson
Pagér Co., 123 Wn.2d 93, 107, 108, 864 P.2d 937‘(1994). Because ther f‘
_ standards of review'_ahd issues are the same, this sec;tio‘n will discuss whethe.r“
the trial court, erréd in its denial of both motions for judgment as a matter of law
and the motion for a new trial. | |

Civil llabthty for overservice of alcohdl arises from the. fact that “a

: CommerClaI host has a statutory duty to refraln from serving persons apparently

under the influence of liquor.” Barrett v. Lucky Seven Saloon, Inc., 152 Wn.2d
259, 273, 96 P.3d 386 (2004) “Thls duty is a I|m|ted exception to the general
'}rule that |t is not atortto sell alcohol to ordlnary able- bodled men’ on the theory

_ that it is the dnnklng of the alcohol. that is the proxmate cause of any injury, not

the furnishing of it.” Dickerson v. Chadwell, Inc., 62 Wn. App. 426, 434, 814 P.2d

A- 5
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687 (1991). The exception arisés because, “[ojnly -when a commercial
‘establishment. furnishes liquor to one ‘in such a state of helplessness or
debauchery as to be deprived éf his will power or responsibi,lﬁy for his behavior,
does applicability of this proximate cause rationale cease.” Id. (quoting

Halvorson v. Birchfield Boiler, Inc., 76 Wn.2d 759, 762, 458 P.2d 897 (1969)).°

Thus, the duty 6nly applies to service of alcohol to those already exhibiting
maniféstations of the effect of alcohol.

Moose Lodge contends thaf the 'Fausts needed to provide direct,
vobser‘vational evidence that Kinkaid was “_apparently under the influence” at the
- time Chapman served him. The Fausts disagree, claiming tha't blood élcbhol :
evidence can prove that a persdn is apparently under 'the influencé of alcohol.
- The Washington Subreme Court has indicafed its concern “that blood alcoh'ol
c;ontent be used o‘nly}»as evidence of intoxi_cation at.the ﬁm_e of the acc‘iden_tAand ;
not as évidence of t_he,} obviousness of intoxication at the time of alcohol se'rvibe.”

Dickinson v. E_dwards, 105 Wn.2d 457, 463, 716'F’.2d 814 (1986). As a result, of

this concern, ’the_court determined that “[w]hen the obviousnes'sv of intoxication is
at issue, firsthand ob_s'ervations énd othér circumstances from'_Which such
o_bviousnéss can be inferred are most valuable to the court.”  Id. “Whetheir a
person is ‘obviously intoxicated’ or not is to be determinéd. by thetperson’s

appearance' to others around him or her at the time the intoxicating liquor is

® “Obviously intoxicated” was the common ‘law standard for overservice. The Washington
Supreme Court has determined that RCW 66.44.200 establishes an “apparently under the
influence of liquor” standard. Barrett, 152 Wn.2d at 274-75. Cases prior to Barrett refer to the
“obviously intoxicated” standard but the required evidence does not appear to have changed.
See, e.q., Christen v. Lee, 113 Wn.2d 479, 487, 780 P.2d 1307 (1989); Purchase v. Meyer, 108
Wn.2d 220, 223, 737 P.2d 661 (1987).

p-s
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furnished to that person.” Christen v. Lee, 113 Wn.2d 479, 487, 780 P.2d 1307

(1989).

Despite these clear ptonouncements, the court has petmitted cases to go
forward from summary judgment based on d‘irect observation evidence of
obvious intoxication ‘at the time of the'accident, rather than serviee, See,

Dickinson, 105 Wn.2d at 464; Fairbanks v. J.B. McLoughlin Co., 131 Wn.2d 96,

929 P.2d 433 (1997). ~In Dickinson, the court considered statemente of the
inVes-tigating officer who obeerved_ the d_efendant”s. behat/ior a mere 10. minutes
after the conclusion of a banquet where he had consumed 15 to 20 drinks in
 three and a half hours. - Id. at 464-465. The court reversed the summary '
Judgment because “subjectlve observatlons of obvious 1ntox1<:at|on made in close.‘
time proximity to the period. of alcohol consumption may raise an mference of

obvious intoxication upon which to base a material 'question of fact.” vDickinson,‘
105 Wn_.2d at 464. Similarty, in Fairbanks, a 'potice of_ficer’s fitSthand
obSewatione of the defendant’s slurred speech and >Sta'g‘gering raised an
infere_nce about her intox‘ication when served since she did not c_:onsume alcohol
after Ieaving the premises and no -time remained unacceunted for between
consumption of the beverages and the observation. 131 Wn. 2d at103.

Such mferences create tact ev1dence of over consumption that raise
issues of material fact as to a defendant’s condition upon service sufficient td
defeat summary judgment. But, the Supreme‘ Court has limited the use of this
poS‘t-coneumption ‘evidence to factually unique cases where “the_'vety close time

~ proximity of service of alcohol to when the driver was seen ‘obviously intoxicated

ﬁ_—,?
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following the accident.” Purchase v. Meyer, 108 Wn.2d 220, 227-28, 737 P.2d

661 (1987). The inferences are not sufficient to prove the statutory standard of
~ service to someone “apparently under the influence of liquor,” nor to allow

consideration of other o‘orroborating‘evidencel, ke BAC. Cases lacking

observational e\iidence have not surviyed summary ji.idgment. See, Purchase,
108 Wn.2d at 226 (results of observations of behavioi ahd BAC taken hours' after
~ service of alcohol did hot establish overservice when nothing in the record
suggested defendant appeared intoxicate.d at the bar); Christen, 113 Wn.2d at
488-89 i“neither the results of a blood alcohol tést nor the appeararice of a
person a fsubsta‘ntiai time after .the intoxicating iiquvor was servéd constitutes
sufficient eviderice of 6bvious inioxioa’tion;”) Abéent Qb_éervational evidéncé that
the drinker appeeired under the influence of alcohol when served, a plaintiff
cannot estab'iish overservice by a preponderance of the ei/iden_ce. Where'this
_observétionai evidence is lacking, directed verdict is appropriate._ Evidence of
' appearanée of intoxication at the time of the subsequent'accident, including BAC,
cannot'be considered i.n the absence of evidence of appea.rance of being under
the influence at the time 6f service: BAC is merely reie\v/antvto enhance the
credibiiiw of observations about the defendant’s condition at the iime of service.

Cox v. Keg Restaurants, U.S., Inc., 86 Wn. App. 239, 250, 935 P.2d 1377 (1997.)

The current statutory standard is “apparently under the influence of liquor.™
. “[Alpparently under the influence of liquor” means “seemingiy” drunk, as opposed
to the higher:standard of “unmistakably” or “certaviniy” drunk. Barrett, 152 Wn.2d

at 264. “Evidence of the amount of alcohol consumed is not sufficient by itself to
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establish that a person was furnished intoxicating hquor while [apparently under
the influence].” Id. at 279 (quoting Christen 113 Wn.2d at 489). Thus to meet
 the legal standard, the plaintiffs needed to present evidence concerning whether
Kinkaid was“"seemingly” drunk at the time Chapman served him aleohol’ic

beverages. If evidenee does not show that Kinkaid appeared inioxicated to those

: around him, the evidence is insufficient to raise an issue of fact as to overservice.

’ Chrlsten 113 Wn2d at 490

B Evndence Presented at Tnal

The trlal court denied the motions for judgnﬁent as a matter of law and new
trial. Iniits post-trial ruling the trial court stated:
In this case, the court’s previous ruling that the statements of Alexis-
Chapman, the bartender at the Moose Lodge, was sufficient
evidence of behavior evidencing that Hawkeye Kincaid was
apparently under the influence of liquor reflects the determination
by the court that the person serving the alcohol directly to Kincaid, -
- who has a personal knowledge of him and his behavior, is well
~ placed to observe those behaviors. Those statements provide
~ sufficient evidence to take the case to the jury for determma’uon as
- to liability. . : . _
Acoordlng to the trial court, the statements Chapman made 1o Ralny Kmkald
Hawkeye Kmka:d s daughter and Lisa Johnston provided adequate evidence. “Ins‘ -
these_state_ments, it was declared_ that Hawkeye Kincaid had too much to drink or
| was drunk, shouldn’t have been driving, and should have been cut off from
further service. It.is for the jury, then, to decide from these statements whether
or not the last service of alcohol, based on the bartender's familiarity with

HaWkeye'Kincaid, ‘was over-service.,” The court also found the “evidence of

Haw.keye Kincaid’s blood alcohol level was not the sole evidence on which the
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jury’s.decision is based, but rﬁerely supporting evidence.” However, the trial
court did admit that “[w]ithout the statem'ents of the bartender Chapman,
Defendants’ motion would be granted.” Based on this statement, the trial court
relied heavibly on the testimony of Rainy and Lisa Johnston about Chapman’s
c.omments in ord_er to der;y the motiohs for a defense verdict.

Rainy testified thet»Chapman admitted to her that Kinkaid was drunk.

. A: That he was at the bar, and they were having an argument
or not getting along or however you want 1o say it, and pretty
- much either she kicked him out or didn’t want him there or
told him to leave.

And did she describe his condition when she told him to
leave?

Yeah, she knew that he was ’upsy, that he shouldn’t be
behind the wheel. _

What did she say to you?

She said that he had too much to drink, and shouldn’t be
driving.

20 2 0

Rainy also testiﬁed that Chapman made similar comments at a later date.

Q:  [Tlhe second time that she talked to you, did she again
indicate what his condition was when he left the Moose
Lodge?

Yes. _

And what did she tell you the second time?

‘That he had been drinking for quite awhile.

‘And what did she say-in terms-of his ability to operate a
~ vehicle?

A:  Drunk.

PROx

While Rainy’s testimony appears damning for Chapman, the questions center on
Kinkaid’'s condition when he left the Lodge; The statute does not impose liability
for allowing a drunken patron to leave the premises regardless of whether he is

cut off, thrown out or leaves voluntarily. Raihy’s testimony about Chapman'’s

admissions do not show that she served Kinkaid when he was “apparently under
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the influence of liquor,” only that he was intoxicated upon his departure. The
vstatements do not fix Chapman’s peroeption of Kinkaid’s condition at the
appropriate time to establish liability for overservice. |

Similarly, Johnston’s testimony about Chapman’s statements does notv
establish Kinkaid’s appearance to others around him at the tlme of service.
‘Chapman apparently revealed that Kinkaid had been drunk to Johnston a friend
of Kinkaid and bouncer at the bar where Chapman had been employed as'a‘

bartender.

Q: [Dlid you ever talk to her about what happened that
~ evening? ‘ ' . o

- Yes. '

- What did she tell you? ‘

She said that Hawkeye was sitting at the bar and he was

being obnoxious and that he was drunk, and she cut h|m off

and he got mad.

And then what happened after she cut him off and he got

mad? - ‘

He left. .

And you’ re certain though that she dld tell you that he—she

knew he was drunk?

Yes.

Pl 2

= X% L0

Once again, this testimony shows Kinkaid’s oondition_ after he had .c'onsumed'
aicohoi. not. when Chapman served the beverages. The statements provide no
msrght into whether Kinkaid had been “apparently” under the influence when he
was served. instead the testimony describes Kinkaid’'s drunken condition after
he had been drinking Nothing says he was drunk when he got there s0 that any
service would have been overservice. In addition, the statements support

responsible behavior by Chapman—she cut him off when he became drunk and
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obnoxious. This suggests that Chapman recognized signs of drunkenness and
refused to serve him, as required by law.

The evidence relied upon by the trial court to deny a defense verdict does
not appear to meet the standard required for liability based on a .claim of
overservice. This I‘iability requires specific point-in-time evidence establvishing
“that person’s appearance at the time the intoxicating Ii&uor, is furnished to the
person.” Purchase, 108 Wn.2d at 223, Here, both Rainy and Johnston testified
that Chapman édmitted thaf Kinka‘id was drunk when he left the Moose Lodge.
This does'not' prove Qversérvice. The trial court erred by relying on Chapman’s
statements, as related by Rainy and Johnston, as Sufficient e\)idence fo fore_sfall
a | directed verd‘ict.' This evidencé is not sufficient to establish Kinkaid's
appearancé at the time of éervice of élcohol. Because “Ithe purpose‘of this
p’rovision is to pr}otect'against foreseeable hazards reéuiting fk_om service to ah
intoxicated person,”»'thé duty bnly applies to the servicé of alcohol to those
already exhibiﬁhg signs of the influence of alcohol. - Dickersoh, 62 Whn. App at‘
435. The Lodgé cannot be held liable when a patron is not “apparently under the
influence” Wh‘én-served_. As llong as ‘Chapman did not éerve Kinkaid after hé}
“appeared” under the influence, néithe‘r she, nor the Lodge, are liable for the
.Fau'sts’ injuries. Sincé, no‘ evidence describe_vainkaid’s state when Chapman
served him, substantial evidence does not support the jury verdict against Moose
Lodge and Chapman for overservice.

We reverse \)erdict against the Lodge and Chapman on liability for

overservice. As a result, we must also reverse the negligent hiring/supervision
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claim against the Lodge since it ie based on Chapman’s negligent overservice. -
The verdict and judgment against the estate of Hawkeye Kinkaid remains.
Il. Constitutionality of RCW 4.56.110(3)
The Feus’fs requested and received a 6.002 percent interest rate on their
judgment. They agree that this interest rate is consistent with RCW 4.56.1 10(3)
" which awards interest on tort judgments at
two percentage 'pointsl above the equivalen’f coupon issue yield, as
‘published by the board of governors of the federal reserve system,
" of the average bill rate for twenty-six week treasury bills as .
~ determined at the first bill market auction conducted during the
. calendar month |mmed:ately preceding the date of entry.-
For the first time on appeal, the Fausts challenge the constitutionality of
RCW 4.56.110(8) because the statute applies a different rate of interest to tort
judgments than other judgments. They base the challenge on both federal and
state equal protection grounds.

' Under.‘ both the federal and state constitutions, ‘[tlhe right to equal

protec’tion gLiaran’iees thet persons similarly situated with respect to a legitima{e

purpose of the iaw receive like treatment " State v. Harner 153 Wn. 2d 228, 235, -
103 P.3d 738 (2004) The Fausts contend the judgment mterest statute violates
equal protection because- it punitively applies_ a lower interes_t rate to tort
. judgments fhan contraet or child support judgments. However,»“[a] statute is
presumed to be constitutional, and the party challenging its constitutionality bears
the burden of proving its unconstitutionality beyond a reasonable doubt.” State v.
M, 129 Wn.2d 736, 769-770, 921 P.2d 514 (1996). The parties agree that

the statute is ’subje'ct to'rational_ basis review. ‘[Ulnder the rational basis
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standard the law must be rationally related to a legitimate state interest, and will
be upheld unless the classification rests on grounds wholly irrelevant to the

~achievement of a legitimate state objective.” DeYdunq v. Providence Med. Cir.,

136 Wn.2d 136, 144, 960 P.2d 919, (1998). This “‘[standard]} is the most relaxed
and tolerant form of judicial scrutiny under the equal protéction clause.” Id.

(quoting State v. Heiskell, 129 Wn.2d 113, 124, 916 P.2d 366 (1996)).

Both parties cite to House Bill report for (HB) 2485 which discusses the
reasoning behind the bill.

[llnterest on judgments should reflect to some degree economic

-reality at the time a judgment is entered. The current rate makes

- considerations of interest charges alone drive decisions on whether

to appeal a case. Interest charges on a judgment against a local

government can grow to hundreds of thousands of dollars while a

case is being appealed. The bill will let appeal decisions be made

more on the merits of the case itself.

This legislative feport shows a clear purpose—to align interest on tort
judgments‘with the economy at judgment and help ensure that decisions to |
appeal are based on merit, rather than concern about the growth of'a judgment -
due to interest. These are legitimate governm_eht ihterests, therefore the statute
is constitutional “unless the classification résts on grounds wholly irrelevant to the

achievement of a legitimate state objective.” DeYoUng; 136 Wn.2d at 144. The
Fausts provide no evidence that the new method of detérmining the interest rate
on tort judgments does not contribute to the achievement of the legitimate

government objective. Instead, the Fausts merely argue that the statute is

“punitive” because it requires a lower interest rate on tort judgments. As a result,
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the Fausts do not meet their burden of proof that the statute is unconstitutional
| beyond a reasonable doubt. The statute does not violate equal protection law.

We reverse and vacate the verdicts against Chapman and the Lodge. We .

deny the cross-appeal.

7
WE CONCUR:

w S Ccﬁé@%&/ﬂ
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
BIANCA FAUST, individually and as
Guardian of GARY C. FAUST, a minor, No. 57821-9-1
and BIANCA CELESTINE MELE, Consolidated with
BRYAN MELE, BEVERLY MELE, and No. 57321-7-1

ALBERT MELE, Linked with No. 57320-9-I

ORDER GRANTING |
MOTION TO PUBLISH

Respondents,
V.

MARK ALBERTSON, as personal
Administrator for the ESTATE OF
HAWKEYE KINKAID, deceased,
LOYAL ORDER OF MOOSE, INC,,
MOOSE INTERNATIONAL, INC., JOHN
DOES (1-10) (fictiious names of
unknown individuals and/or entities) and
ABC CORPORATION (1-10) (fictitious
names of unknown individuals and/or
entities) -

Defendants,

BELLINGHAM LODGE #493, ALEXIS
CHAPMAN, ,

Appellants.

N e’ N N N N N N N N N N e e’ s’ e s e’ N’ S Nt v’ i’ i

Respondents, the Fausts, having filed their motion to publish and appellants
having filed an answer to the motion to publish and the hearing panel having

| | reconsidered its prior determination not to publish the opinion filed for the above entitled
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matter on January 7, 2008, and the court having determined that the motion should be

granted.

Now, therefore, it is hereby
ORDERED that the written opinion filed January 7, 2008, shall be published and

printed in the Washington Appellate Reports.
DATED this [ q imday of February, 2008.

/ 7/ Judge !
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RE@ BIVED

JAN 13 2008

STEVE CHAWN
Attorney at Law, E%:

SUPERIOR COURT OF THE STATE OF WASHINGTON FOR WHATCOM COUNTY

BIANCA FAUST, Individually and as guardian of No. 03-2-00859-8

GARY C. FAUST, et al
Petitioner/Plaintiff ORDER ON DEFENDANTS’ POST-
Vs TRIAL MOTIONS

MARK ALBERTSON, as Personal Administrator for
the ESTATE OF HAWKEYE KINCAID, deceased,
et al

Respondent/Defendant

This matter having come before the court on the motions of Defendant post-trial, the court
having heard the argument of counsel and having considered the written submissions of the
parties, does hereby issue the following order on the motions of the Defendant, in the order i m
which the motions were presented to the court.

A. THE MOTIONS AND DISCUSSION

L MOTION FOR JUDGMENT AS A MATTER OF LAW.

Defendants’ motion for Tndgment as 2 Matter of Law rests on bvuu legal and factual
bases. The legal ground is that evidence of over-service of alcohol is insufficient if it does
not include a direct observation by the witness of behavior of the allegedly over-served
person. The factual ground is that the record does not include such evidence. Both of these
arguments were presented in pre-trial motions as well. The motions made post-trial are

denied for the reasons set out below.

In this case the court’s previous ruling that the statements of Alexis Chapman, the
bartender at the Moose Lodge, was sufficient evidence of behavior evidencing that Hawkeye
Kincaid was apparently under the influence of liquor reflects the determination by the court
that the person serving the alcohol directly to Kincaid, who has a personal knowledge of him
and his behavior, is well placed to observe those behaviors. Those statements provide

sufficient evidence to take the case to the jury for determination as to liability.
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The factual prong of this motion addresses the testimony of Ron Beers, Rainy Kincaid
and Lisa Johnston. The court previously ruled that the deposition of Beers was admissible
due to his unavailability and that the other statements, reciting admissions of Defendant
Chapman, were likewise admissible as admissions of a party opponent. In these statements,

it was declared that Hawkeye Kincaid had too much to drink or was drunk, shouldn’t have -

been driving, and should have been cut off from further service. It is for the jury, then, to
decide from these statements whether or not the last service of alcohol, based on the
bartender’s familiarity with Hawkeye Kincaid, was over-service.

Other evidence of Hawkeye Kincaid’s blood alcohol level was not the sole evidence on
which the jury’s decision is based, but merely supporting evidence. The jury was so
instructed (Instruction 13), and the jury is presumed to follow the court’s instructions.
Without the statements of the bartender Chapman, Defendants’ motion would be granted, but
that is not the situation that the court is presented with.

Finally, Defendant seeks a new trial on the issue of the negligent hiring claim, arguing
that it is subsumed into the over-service claim. For the same reasons as set out above in
regard to the over-service claim, this motion is denied.

1L MOTION FOR NEW TRIAL ON LIABILITY AND DAMAGES

This motion is made in the alternative to the previous motion. It is bésed on the same
claims as discussed above, and on allegations which will be addressed below in the order
they were presented in the motion and which are related to CR 59(a) (1), irregularity in the

proceedings of the court, jury or adverse party, or any order of the court, or abuse of _~

discretion, by which such party was prevented from having a fair trial; (2), misconduct of
prevailing party; (8), error in law occurring at the trial and objected to at the time by the party
making the application; and (9), that substantial justice has not been done.

A. Mac Pope and Alcohol

Witness Mac Pope testified as to his supposed contact with Hawkeye Kincaid on the night of )

the accident. At trial he exhibited the odor of intoxicants which was evident to the court and
Plaintiffs’ counsel. With the proximity to the jury of the witness chair this may also have
been noted by jurors. At sidebar, Plaintiffs’ counsel asked to be able to inquire on recross as
to whether he had been drinking. The court determined that this inquiry might lead to proper
evidence regarding his credibility as a witness in view of the possibility that the jury could
detect the odor observed by the court. He denied consuming alcohol on the day of his
testimony, and that ended the inquiry. Mr. Pope’s memory was effectively mmpeached by
other questioning so the issue of his consumption of alcohol on the day of trial is cumulative
to that. It is the opinion of the court that this was an ancillary part of the evidence, that it
bore solely on the credibility of the witness, his ability to relate accurately at trial his
recollections, and that all that it established is that Mr. Pope maintained that he had not been
drinking. In view of the minor role that Mr. Pope’s testimony played in the trial, it is not
unduly prejudicial and it is not a ground for new trial.
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B. Alexis Chapman’s Alleged Over-service of Kincaid ori Prior Occasions

After hearing on a motion in limine, the court limited evidence of over-service of alcohol by
Defendant Chapman. to those times when she is alleged to have over-served Hawkeye
Kincaid. This evidence is admissible to prove absence of mistake or accident on the part of
the Defendant on the day of the incident, as well as knowledge of the behavior of Hawkeye
Kincaid when over-served.  All relevant evidence has some prejudicial value. In this case
whatever prejudice it contained did not outweigh the probative effect. It provided a basis for
the jury to evaluate Chapman’s own testimony about how she knew when to stop service of
alcohol. As noted by the Defendants in their motion, the testimony was not altogether
conclusive as to the incidence of over-service. There is nothing presented to support a
conclusion that the jury used this evidence other than for the limited purposes set out above.
As to the testimony from Ron Beers in this regard, the evidence was relevant as to
kmowledge of the members of the Moose Lodge. Defendants allege that it was non-specific
as to time, date, etc, which goes to the we1c,ht rather than to the issue of admissibility. This is
not a basis for a new trial.

C. Double Hearsay Admitted Via State -Trooper_ Van Diest’s Testimony and
Report :

Defendants’ objections to this evidence were overruled as the Trooper’s report was submitted
as one of Defendants’ ER 904 documents. There was no objection to the document filed by

Plaintiffs. Defendant cannot now object to the document, having first offered it. The _

trooper’s testimony was consistent with the report.
D. Kincaid’s BAL and Other Toxicological Evidence

This part of the motion addressed the use of evidence other than that of direct observation of

the allegedly intoxicated person to prove that Hawkeye Kincaid was apparently affected by .

alcohol on the day in question. As noted above, once the determination has been made that
the statements of Alexis Chapman are sufficient to take the case to the jury, other evidence
my be introduced that is consistent with that allegation. Clearly, Washington law does not
allow this evidence as sole proof of the issue of being apparently under the influence at the
time of service, but may be introduced once that threshold has been crossed.

. E. Ron Beers’ Declaration
Beers’ declaration was admitted for the limited purpose of impeachment of the testimony

given in his deposition. He was unavailable for trial. The court gave a limiting instruction
on the use of the statement, reasoning that the evidence provided form other witnesses about

how the statement was created and obtained would allow its use to impeach had Beers been

present in court as a witness. Extensive cross-examination was had of Mr. Beers at his
deposition. After considering the entire set of circumstances around this deposition and
statement to impeach, the court is convinced that the value of the Beers testimony is very
limited and that use of the statement to impeach, combined with the limiting instruction, is
consistent with the evidentiary rules and their application.
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- F. Demonizing Defendants as a Nefarious Secret Society to Discredit Defendants

This ground for the motion is based on one exchange of questions between Plaintiffs’
attorney DeZao and John Leibrant of the Moose Lodge. Defendants’ motion mentions the
Ku Klux Klan but that name does not appear in the testimony or questions. In fact, it was the
witness who volunteered the term “white hoods”. The remainder of the inquiry is inmocuous.
There was no racial or other improper allegation nor was there even any remote reference to
anything similar. Certainly, the testimony of the lodge members and their reluctance to share
information was clear from the testimony of all of the lodge members as a whole. The
implication that they were drawing close together to protect the lodge is something left to the
jury to determine. Defendants present no evidence to show that the jury decision was
somehow tainted in this way.

G.  The Negligent Hiring/Supervision Claim

Defendants’ allegation that the negligence claim is untenable have been determined by the
court in earlier rulings, and those rulings need not be repeated here. It should be noted that
the testimonial evidence objected to is that of industry practices and standards, a common
basis for determining the existence of negligence. The objections go to the weight rather
than the admissibility of the evidence, and therefore becomes the province of the jury.

G. Questions Re: Discovery of the Merhbership List
Defendants’ contention is that allowing testimony as to the fact that the membership list of

the Moose Lodge was not produced until ordered by the court is improper. In light of the
nature of the testimony given by the various lodge members which the jury could clearly

have believed indicated an unwillingness to reveal facts detrimental to the lodge’s position, -

the single inquiry as to this fact is minor and merely cumulative to the other testimony. Use
of the fact in argument is not improper in light of the instruction to the jury, given both prior

to trial and after trial, that the statements of the attorneys are not evidence. This testimony -

was not irrelevant as it relates to the lodge members’ credibility and motives.
H.  Passion and Prejudice

The questions mentioned in this section were propounded by Plaintiffs’ counsel, and
objections were sustained in each case, including the striking of an answer and advisement of
the jury to that effect. There is nothing to set these questions apart from others to which an
objection was raised and sustained. The jury was instructed on the issue of objections, and is
presumed to follow that instruction. Although the questions may have, in fact, pushed
beyond the limits of the court’s rulings on the motions in limine, they are not remotely
sufficient to support a new trial.
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I Instructional Errors

Instruction #3: The standard instruction was given in this case and is sufficient to properly
state the law for the jury. As there was direct evidence of apparent intoxication, there is no
need to amend the approved instruction. Defendant remained free to argue the weight and
sufficiency of the evidence to the jury.

'Instruction #5: As there was a passing mention of insurance in the testimony, this instruction
as properly given.

Instruction #14: The court’s decision to give the definition of “apparently” was based on the
language of the Barrett v. Lucky 7 Saloon, Inc. decision but was a shorter, more concise
version. The entire Barrert definition is repetitive and the meaning is conveyed in the
version given. The court believes that the version given is sufficient, particularly where
Defendant has not shown how the longer version would be more effective or better reflected
the state of the law. :

Instruction #19: This will be discussed below in section IV.

Defendants’ Proposed Instfu‘ctio_n #29: This will be discussed below in Secfion Iv.

The Special Verdict Form: Defendant sets out no authority or reasonming to support its
objection in this motion, and the court will rely on its dec1s1on at trial regarding the special _
verdict form. :

III. MOTION FOR NEW TRIAL ON DAMAGES ONLY

Defendants contend that the damages awarded are the result of passion or prejudice because
they are grossly excessive and exceed the bounds of fair and reasonable compensation. The
gist of the contention is that the testimony of Dr. Joan Gold was not on a “more probable
than not” basis and that the inclusion of testimony from the life care planner Helen Woodard
and the economist Robert Moss compounded the error. The court determined before and
during trial that the testimony was sufficiently based on the doctor’s medical expertise and
knowledge and that she gave testimony which was admissible. The motions contain no
reference or citation to the portions of the depositions that would support Defendants’
contentions. Therefore, these rulings will stand as previously made. The Defendants have
not provided any additional basis for the court to revise or reverse its prior rulings.

IV. MOTION FOR REMITTITURS

This presents the most significant issue for the court in this series of motions. Defendants
note that jury members admitted in post-trial discussions that they had determined the
amount to award for future surgery for Bianca Faust on the experience that one juror had
with prior, albeit different, orthopedic surgery. The testimony at trial was that Bianca Faust
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would likely require orthopedlc surgery to replace a joint in the future. However, it is the
opinion of the court that there has not been a sufficient showing of impropriety. The jury
was given costs through the testimony of the two life care planners (one presented by each
side). The life care plans themselves were not introduced into evidence and were not before
the jury in their deliberations. With regard to this one element of the award to Bianca Faust a
member of the jury related that the jury had discussed the cost of surgery that one juror had
undergone. There is no affidavit in the record from any member of the jury contending that
the sole basis for calculation was this prior juror surgery. It cannot be said that the discussion
after the trial was completed was conclusive as to the method that the jury used to determine
damages, and it is the opinion of the court that the jury’s processes are inherent in the verdict.
Without supplemental information that the jury disregarded the testimony at trial and,
instead, substituted another cost, the court cannot say that the verdict is the result of passion
or prejudice. Likewise, the court cannot find, on the basis of the submission with the -
motions, that the jury disregarded the evidence presented or otherwise acted improperly in
reaching its verdict. The economic and non-economic damages are within the ranges given
in testimony and cannot be said, on the record before the court, to be excessive or

unsupported by the evidence at trial.

ORDER

Based on the motions, the argument of counsel, and the discussion above it is hereby ordered

~that the Post-Trial Motions of the Defendant are denied.

SIGNED this the /| dayof %_ 20 O .

~ . .
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On said day below I deposited in the U. S. Mail a true and accurafe

copy of the attached document: Petition for Review, Court of Appeals
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Steve Chance

Attorney at Law

119 N. Commercial Street
Bellingham, WA 98225

James DeZao

Attorney at Law '
322 Route 46 West, Suite 120
Parsippany, NJ 07054

Russell C. Love

Thorsrud, Cane & Paulich
1325 4™ Avenue, Suite 1300
Seattle, WA 98101

Paul Esposito

Clausen Miller P.C.

10 South LaSalle Street
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