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L IDENTITY OF PETITIONER

- Petitioner Patrick Drum, the appellant below, asks this Court to
review the decision of Division II of the Court of Appeals referred to in

Section II below.

IL. COURT OF APPEALS DECISION

Patrick Drum seeks review of the Cod_rt of Appeals Opinion

~ entered on March ]25, 2008. A copy of the opinion is attached.

III. ISSUES PRESENTED FOR REVIEW

ISSUE 1: Is a trial court free to disregard a legal st1pu1at1on
entered by the parties?

ISSUE 2: Is a drug court contract equivalent to a guilty plea when
it requires the accused to agree that stipulated facts are legally
sufficient for conviction?

IV. STATEMENT OF THE CASE

| Patrick.Drum, chdrged with Residenﬁal Burglary, asserted
repeatedly that he did not have the intent to commit a crime when he:
unlawfully entered a resideﬁce. CP 1-2; RP 4-5,11-12, 15-16, 20-22. Mr.
Drum signed a drug court contract, which included following language:
..19. If the defendant is terminated from the Program, the

defendant agrees and stipulates that the Court will
determine the issue of guilt on the pending charge(s) solely



upon the enforcement/investigative agency reports or
declarations, witness statements, field test results, lab test
results, or other expert testing or examinations such as
fingerprint or handwriting comparisons, which constitutes
the basis for the prosecution of the pending charge(s). The
defendant further agrees and stipulates that the facts
presented by such reports, declarations, statements and/or
expert examinations are sufficient for the Court to find the
defendant guilty of the pending charge(s).

+20. Defendant waives the right to challenge the legality of
any investigative or custodial detention, or the legality of
any search or seizure, or the sufficiency of Miranda
warnings or voluntariness of statement made, pertaining to
any evidence which forms part of the basis for the -
prosecution of the pending charge(s)...

..Defendant acknowledges an understanding of, and
agrees to waive the following rights:

1. The right to a speedy trial;

2. The right to a public trial by an impartial jury in
the county where the crime is alleged to have
been committed;

3. The right to hear and question any witness
testifying against the defendant;

4. The right at trial to have witnesses testify for the
defense, and for such witnesses to be made to

appear at no expense to t}FdEfeﬁdant; and
5. The right to testify at trial..
Drug Court contract, CP 22-23.

Prior to acceptmg the contract, the court had the following

colloquy with Mr. Drum:

THE COURT: ...I've got here a Drug Court Contract, Mr.

Drum. Did you review that thoroughly with Mr. Charlton?

MR. DRUM: Yes, I did.

THE COURT: Do you understand what you’re getting
into?



MR. DRUM: Yes, Ido.

THE COURT: This is not an easy way to get out of a
felony conviction. It requires a lot of effort on your part,
and you’ll be under the scrutiny of the court for the next at
least two years, do you understand that? .

MR. DRUM: Yes, I do.

THE COURT: And that jail time will be imposed if you
violate the conditions of your agreement with the court, and
sometimes you end up getting more jail time in Drug Court
than you would by pleading guilty, just because you can’t
stay straight, you know that?

MR. DRUM: Yes, I do.
RP 31-32.

After acceptance into drug court, Mr. Drum remained in custody

and attended drug court sessions while waiting for a bed date. RP 33. He
was never provided a bed date for treatment. RP 41. On December 10,
Mr. Drum, who was still in custody, asked to be released from drug court,

saying “I think it’s a good program, but I just don’t think it’s for me.” RP

On January 21;2005 , the court held a hearing to determine Mr.

Drum’s guilt, and invited argument (over the state’s objection) on th‘é legal
sufficiency of the stipulated facts. RP 69. The defense asserted that Mr.
Drum was too intoxicated (from using inhalants) to form the intent to

commit a crime, and that there was no evidence that he intended to



commit a crime in the house. RP 68-72. Mr. Drum told the court he was
very intoxicated and was asking to use a phone. RP 70.
~ The judgé found Mr. Drum guilty as charged: “I will infer the

intent to commit a crime when you entered there, because there’s no other
reason for you to be in there.” RP 69-70. Mr. Drum was sentenced (with
an offender scdre of two) to 12+ months in prison. CP 3-13. At
: séntencing, Mr. Drum told the court that he Wiéhed tQ appeal. RP 72.

| At subsequent heaﬁngs, the judge reiterated his reasons for finding
Mr. Drum guilty:

...THE COURT: It occurs to me, Mr. Seaman, in order to
address this, that perhaps- Perhaps Findings of Facts and
Conclusions of Law and Judgment, I mean, finding him
guilty of Burglary should be entered, so at least the Court

- of Appeals has something to review... What I did was,
after he had indicated that he wanted to be out of Drug
Court— and the file will reflect the date that he indicated
that. He did not want to participate into Drug Court. He
was accepted into Drug Court, signed the Drug Court _

. Contract, and then decided he did not want to participate in
Drug Court. We set the matter for a- both due process and
hearing to determine his guilt. The hearing was based on
the exhibits admitted, which were the officers’ reports.
And Mr. Drum was allowed to say—It’s my recollection— I
don’t have the transcript of it— It’s my recollection that he
did say that I didn’t commit—I didn’t intend to commit a
crime. .

I made a finding under the statute, I think it’s — I

don’t know 9A.52. It’s in 9A.52 that says once un- .
unlawful entry is found that there’s a- I don’t want to call -
I’'m not sure to call it a presumption, or-- If there’s no other
explanation, then based on the unlawful entry without other
explanation, there’s sufficient proof for Second Degree



Burglary [sic]. There was no other explanation for him to
be in that house. An so my thought is we draft Findings
and Conclusions — when I say “we” [ mean you-- draft and
present Findings and Conclusions based on that-- on those
findings, including in there the procedure from Drug Court
that progressed to the Bench Trial. And I enter that and
send it to Mr. Drum and say file your Personal Restraint
Petition of appeal, if he thinks he can get a direct appeal.
But I’ll make conclusions of law that the evidence

was sufficient to find Burglary in the Second Degree: the
evidence of the unlawful entry without reasonable
explanation of the reason for the unlawful entry, coupled
with the fact that the woman saw him and ran out of the
house and whatever time of day, I believe it was the

_ nighttime. The only inference is he intended to commit a
crime; why else would he be there? He did not say that he
was mistaken about the residence being his home or a
friend of his and simply walked in the backdoor
accidentally. And there is no other explanation, other than
he went-- he was going to take something or commit some

- crime against persons or property in the place. So, from
that, see if you can draft some Findings of Facts and
Conclusions of Law and a Judgment of finding him guilty
of Second Degree Burglary. I don’t know if we need that.
But those Findings of Facts and Conclusions of Law
support the Judgment and Sentence entered when ever.
And we can shoot that off to Mr. Drum and say you can
appeal that or file a Person Restraint Petition.

MR SEAMAN Okay. The State will prepare them, Your
Honor.!
RP 93-95.

...THE COURT: The one paragraph of the Drug Court
Contract that he cites is a-- it’s not equivalent to a guilty
plea at all. He’s-- The people who enter Drug Court get a

! No additional Findings of Fact and Conclusions of Law, other than those entered
February 4, 2005, were ever filed.



huge benefit, if they follow through. And doing that, in
order to be sure that they may or may not be convicted,

- they give up the right to a jury trial, they give up the right
to hear and question witnesses, and they agree to trial-- a
trial based on the police reports, or the investigative
officer’s reports. While they do say there’s sufficient
evidence to find guilt, a judge independently reviews the
evidence against him-- as I did in Mr. Drum’s case-- to
‘determine whether there was sufficient evidence for guilt.
There was sufficient evidence for guilt in Mr. Drum’s case.
He entered a home of another person without permission
and scared that person. He-- There was no other reason for
him to be in there than to commit some crime. And, quite
frankly, there was no reason for him to be there. It’s not
like he lived next door and walked into the wrong house.
He broke into a house, entered it unlawfully, and was found
guilty of Burglary. And that’s amply justified by the record
in this case... | '

RP 99-100.

M. Drurﬁ filed a Personal Restraint Petition on January 3, 2006.
He aﬂleged, among other things,.that he had requested a direct appeal but
that his attorhey had not ﬁled a Notice of Appeal on his behalf. The state
conceded the issue,' and Division II ordered that a direct appeal be
initiated, appointed Backlund and Mistry to represent Mr. Drum on his -
direct appeal, consoiidated the direct appeal with the PRP, and accelerated
review. |

On appeal, Mr. Drum argued that the stipulated facts.were legally
insufficient for cqnviction, that the court improperly used a permissive

inference as the sole and sufficient evidence of an element of the crime,



that the court’s use of a mandatory presumption violated due process, and
- that the drug court contract was equivalent to a guilty plea.

Division II of the Court of Appéals issued a part-published
Opinion afﬁfming Mr. Drum’s judgment and sentence. The court held
that Mr. Drum’s drug court contract was not equivaleﬁt toa gﬁilty plea.
The court also held that Mr. Drum’s drug court contract waived any other |
legél challengeé to his conviction, despite the trial éourt’s decision.to hear
argument on the legal sufficiency of the stipulated facts, determination of
the legal sufficiency of the evidence, and entry of Findings of Fact and
Conclusiéns of Law. See Opinion, attached..

Mr. Drum now petitions for review of this Opinion.
V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. This Court should accept review of Issue 1 and hold that legal
stipulations are not binding on the judiciary. The Court of
Appeals’ opinion is in conflict with this Court’s precedent;
furthermore, this case presents significant constitutional issues that
are of substantial public interest. RAP 13.4(b)(1), (3) and (4).

‘This Court has long held that litigants may not bind the judicial
branch'to a particular intgrpretation of the law. See, e.g., Barnett v. Hicks,
119 Wn.2d 151, 829 P.2d 1087 61992). Were this not true, the éxécutive
branch could exercise control over the judiciary in violation of the

constitutional separation of powers. See, e.g., State v. Moreno, 147 Wn.2d



500 at 505, 58 P.3d 265 (2002); State v DiLuzib, 121 Wn. App. 822 at
825,90 P.3d 1141 (2004). The parties to a court proceeding could also
encroach on the legislative function by entering stipulations that
circumyent state law. Moreno, supra.

The inability }o‘f litigants to bind the courts on points of law limits a
.cr.iminal defendant’s right to waive issues of law. As this Court has
remarked:

[TThere is a difference between a stipulation to

. facts...which can constitute waiver, and a stlpulatlon toa

legal conclusion, which cannot.

In re Pers. Restraint of Cadwallader, 155 Wn.2d 867 at

875, 123 P.3d 456 (2005)

Here, the trial court recognized this and invited argument on a
particular legal issue: whether or not the's'tiplbllated facts were sufficient (as a
métt_er of law) to establish the crime of Residential Burglary. RP 68-73. Mr. |

| Drum argued they were not; the trial court held that they were. The Court of
Appeals refused to review the issue: “[B]ecause Drum stipulated to the

sufficiency of the facts in his drug court contract, we cannot now review

 the issues related to the sufficiency of the evidence...”* Opinion, p. 6.

2 The court quoted Mr. Drum’s statements out of context to suggest that he
“recognized” that he could not “protest his innocence;” the court claimed to “agree with
Drum that his attempt to litigate guilt comes too late.” Opinion, p. 8-9. But Mr. Drum made
his argument at sentencing, after the court had already found him guilty of Re51den1:1a1
Burglary. RP 70-72.



The Court’s opinion is in conflict with this Court’s rulings in
Cadwallader, supra; Barnett v. Hicks, supra, State v. Vangerpen, 125
Wn.2d 782, 888 P.2d 1177 (1995), and a long line of cases holding that
litigants can’t bind the judiciary to a particular interpretation of the law.
Accordingly, this Court shouid accept review under RAP 13.4(b)(1).

Since the Court of Appeals’ opinion jeopardizes judicial independence and
violates the separation of powers, this Court should also acceft review
under RAP 13.4(b)(3). Finally, the Court of Appeals’ part-published
Opinion, along with Division I’s decision in State v. Melick, 131 Wn.App.
835, 129 P.3d 816 (2006), applies to the large number of felony cases
diverted to drug court each year, and thus should be reviewed under RAP
13.4(b)(4).

This Court should accept review, revérse the Court of Appeals’
decision, and remand to the Court of Appeals for decision on the merits of

Mr. Drum’s arguments.

B. This Court should accept review of Issue 2 and hold that a drug
court contract is equivalent to a guilty plea when it requires the
accused to agree that stipulated facts are legally sufficient for
conviction. This issue raises-a significant question of
constitutional law that is also of substantial public interest. RAP
13.4(b)(3) and (4).

"An abbreviated proceeding for determining guilt may be equivalent

to a guilty plea. Brookhart v. Janis, 384 U.S. 1 at 7, 86 S. Ct. 1245, 16 L.



Ed. 2d 314 (1966). Under such circumstances; the abbreviéted proceeding
is constitutional only if it comports with the protections required for guilty
‘plea hearings. Brookhart, supra. Specifically, there must be éfﬁrmative
evidence that thé accuséd agreed to the abbreviated proé‘eeding
intelligently and voluntarily, with an understanding ;)f the full
consequencés of her of his agree;ment. Boykin v. Alabaﬁa, 395 ﬁ.S; 238.,
23 L. Ed.2d 274, 89 S.‘Ct. 1709 (1969); see also State v. Barton, 93
Wn.2d 301 at 304, 609 P.2d 1353 (1980). |

Here, if the trial-court is bound by the parties’ stipulation, then Mr.
Drum’s drug court contract is equivalen’; to a guilty plea. In addition to
surrendering all his trial righté, the contract (as interpreted by the Court of
Appeals) rgquired him to forego any independent review of the factual
basis for conviction. ‘Contract, CP 19-25. |

Mr. Drum’s conviction is invalid unless the record meets the
requiremeﬁts set forth in Boykin v. Alabama, supra. But the record does
~ not afﬁrmaﬁyely establish that Mr. Drum entered the contract knowingly, |
| intelligently, and yolun;carily. Nothing in the record indicates that Mr.
Drﬁm kne& he was surrendering the right to contest the sufficiency of the
‘evidence. Nor does the re;cord establish t.hat he knew his standard range,
the scope of financial ;;enalties, the term of community custody, or any

other direct consequences of a finding of guilt. See, e.g., In re Pers.

10



Restraint of Isadore, 151 Wn.2d 294 ;t 298, 88 P.3d 390 (2004) (“A
defendant need not be informed of all possible consequences of his plea,
but he mﬁst be informed of all direct consequences.”)

This Court should accept review of Issue 2 and hold that the drug
- court contract, as interpreted by the Court of Appeals, is equivalent to a
guﬂtv plea. This is a constitutional question that is of qubqfanta] pubh;
interest, and should be dec'ided by the Supreme Court pursuant to RAP

13.4(b)(4).

V. CONCLUSION

The issue here is significant under the Washington State
Constitution. Furthermore, because it could impact a large number of
criminal cases, it is of substantial public interest. This Court should accept
" review pursuant to RAP 13.4(b)(3) and (4), |

Respectfully submitted April 22, 2008.

BACKLUND AND MISTRY

oheadd bk

M R. Backlund, No. 22917
orney for the Appellant

A

‘|
k R. Mistry, No 22922
Q
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CERTIFICATE OF MAILING

I certify that I mailed a copy of the Petition for Review, postage pre-

paid, to:

Patrick Drum, DOC # 784289

MCC-IMU E136

Washington State Reformatory

P.O. Box 777
Monroe, WA 98272

“and to

Jefferson County Prosecutor

PO BOX 1220

PORT TOWNSEND, WA 98368

And that I mailed the original and one copy to the Court of Appeals,
Division II, all on April 21, 2008.

I CERTIFY UNDER PENALTY OF PERJURY UNDER
~ THE LAWS OF THE STATE OF WASHINGTON THAT
THE FOREGOING IS TRUE AND CORRECT.

Signed at Olympia, Washington on April 21, 2008.

At K.

anek R. Mistry,
Attorney for theAppellant
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- IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON,
Respondent.,
\2
| PATRICK BOY]j DRUM a/k/a TIM JONES,

Appellant.

In re Personal Restraint Petition of:

PATRICK BOYD DRUM a/k/a TIM JONES,

Petitioner.

No. 35947-2-11
(Consolidated)

No. 34377-1-11

PART PUBLISHED OPINION"

ARMSTRONG, J—Patrick B. Drum appeals his conviction of residential burglary, arguing

that the findings of fact and evidence were insufficient to support his conviction and that the drug

court contract he entered into and then terminated violated his right to due process. He raises

additional issues in his statement of additional grounds and in the personal restraint petition

consolidated with his appeal. Finding no error, we affirm his conviction and deny his personal

restraint petition.

FACTS

~ On the afternoon of September 28, 2004, Drum entered a Port Townsend residence.

When the homeowner saw him, she called 911 and fled to a neighbor’s house. The neighbor saw



No. 35947-2-1I (Cons. w/ No. 34377-1-11

. Drum come out of the r_eSidence and start toward the back door of another home before the
police arrived and arrested him.

At his preli%ninary court appearance, Drum stated that he did not intend to commit a
crime but was highly iﬁtoxiéated whgn he entered the residence. At his arraignment, Drum
asked the court to either dismiss or reduce the residential burglary charge because there was no
. evidence he intended to commit a crime within the residence, but the court found probable cause
to support the charge. Defense counsel later informed the court that while there was a significant
question Whether Drum intended to commit a crime within the home, Drum wanted to go
through drug court and get treatment. On October 29, 2004, Drum filed a drug court cohtract,
Which included the following provisions: | |

16. That it is the Judge’s decision to determine when the defendant has
earned the ability to graduate from the Program and to determine when
termination from the Program will occur.

17. That if the defendant chooses to leave the Program within the first two
weeks after signing the Drug Court Contract, withdrawal will be allowed, this
contract will be declared null and void, and the defendant will assume prosecution

- under the pending charge(s) as if this contract had never been agreed to. The
defendant agrees that this ability to withdraw from the terms of this contract will
cease after the period of two weeks following the effective date of this contract

- and thereafter the defendant shall remain in'the Program until graduation unless
his/her participation is terminated by the Court. The defendant further agrees that
the ability to withdraw from the terms of this contract will cease within the first
two weeks, if he/she has committed a willful violation of this contract for which,
in the judgment of the Court, he/she may be terminated from the program.

19. If the defendant is terminated from the Program, the defendant agrees
and stipulates that the Court will determine the issue of guilt on the pending
charge(s) solely upon the enforcement/investigative agency reports or
declarations, witness statements, field test results, lab test results, or other expert
testing or examinations such as fingerprint or handwriting comparisons, which
constitutes the basis for the prosecution of the pending charge(s). The defendant
further agrees and stipulates that the facts presented by such reports, declarations, -
statements and/or expert eéxaminations are sufficient for the Court to find the
defendant guilty of the pending charge(s).



No. 35947-2-II (Cons. w/ No. 34377-1-II

20. Defendant waives the right to challenge the legality of any
investigative or custodial detention, or the legality of any search or seizure, or the
sufficiency of Miranda warnings or voluntariness of any statement made,
pertaining to-any evidence which forms part of the basis for the prosecution of the
pending charge(s).

Defendant acknowledges an understandmg of, and agrees to waive the
following rights:

1. The rightto a speedy trial;

2. The right to a public trial by an impartial jury in the county where the
scrime is alleged to have been committed;

3. The right to hear and question any witness testlfylng against the

defendant;

4. The right at tr1al to have witnesses testify for the defense and for such
witnesses to be made to appear at no expense to the defendant; and '

5. The right to testlfy at trial.

- Clerk’s Papers (CP) at 21-24.

‘Drum signed his name beiow an additional paragraph statiné, “My attorney has explained
to me, and we have fully discussed all of the above paragraphs. I understand them all and wish
to enter into this Drlig Court Contract. I have no further questions to ask the Judge.b” CP at 24.

Before accepting the contract, the trial court discussed it with' Drum: |

THE COURT: ... I’ve got here a Drug Court Contract Mr Drum. Did you

review that thoroughly with [defense counsel]?

MR. DRUM: Yes, I did.

THE COURT: Do you understand what you’re getting 1nto‘7

MR. DRUM: Yes, I do.

THE COURT: This is not an easy way to get out of a felony conviction. It

requires a lot of effort on your part, and you’ll be under the scrutiny of the court

for the next at least two years, do you understand that?

MR. DRUM: Yes, I do.

THE COURT: And that jail time will be 1mposed if you violate the conditions of
~ your agreement with the court, and sometimes you end up getting more jail time

in Drug Court than you would by pleading guilty, Just because you can’t stay

straight, you know that?,

MR. DRUM: Yes, I do.

Report of Proceedings (RP) at 31-32.
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Forty-two days later, on December 10, 2004, Drum asked to be released from the drug
court contract, explaining only, “I think it’s a good program, but I just don’t think it’s for me.”
RP at 36. When the tfial court asked defense counsel Whethér he had talked to Drum about his
decision, Drum interj ected»that he was not going to change his mind.

After initially setting Drum’s case on the jury trial track, the court realized its efror and
set the matter for‘a bench trial. Over the State’s objection, the court invited argument at tﬁe trial,
and defense counsel asserted that Drum was guilty of first degree criminal trespass at most
because his extreme intoxicatiovn'negated the inference that he entered the residence with the
intent to commif a crime against persons ér property therein.

The trial court did not find that the police report adequately set forth the elements of
intoxication. While the report said the arresting ofﬁcet “‘immediately smelled the strong odor of
what appeared to be spray paint’” emanating from Drum, there was “not much discussion about
Mr. Drum being intoxicated. Although Wel bélieve that he probably was under the influence of
having huffed spray paint.” RP at 69. The cpuft then stated that it Would infer Drum’s intent to
commit a crime by his éntry into the residence because there was no other reason for him to be.
there. After Drum acknowledged that it was too late for him to explain that he was in the
residence because he wanted to use the telephone, the court replied that there was no such
explanation in the police report. The court found that the ﬁolioe report established beyond a
;easonable doqbt that Drum was guilty of residential burglary. The matter proceeded to
sentencing where Drum explained: |

I was very intoxicated this day, and I was asking this lady to use the phone. I'm

not going to say that my record doesn’t show cases where I’ve entered people s

houses high on intoxicants. I’ve definitely got to quit doing that stuff, *cause it

puts my mind in a state where I just have no respect for property or things. But, at

the time when she confronted me, my intent was to ask if I could use the phone,

4



No. 35947-2-T (Cons. W/ No. 34377-1-11

‘cause I was high and lost. It’s too late for that. I just--I don’ti{now if there’s an

appeal on this, because I decided to go to Drug Court. That’s kind of my fault.

That’s the only thing I’d like to say. I think it’s too late for an argument, but I

think it was just a Criminal Trespass.

RP at 72. The court iﬁposed a mid-range sentence of 13 months. The court subsequently
entered findings of fact and conclusions of law, which included: “Defendant entered with intent
to comitt [sic] a crime in the residence.” Personal Restraint Petition (PRP) at 2; RP at 69.

Drum filed a persénal restraint petition within one year of his conviction, alleging in part
that he had been denied his righf to appeal. The State concgded that issue, and we ordered that a
direct appeal be initiated and that coﬁnsel be appoihted. We consolidated the appeal with

‘Drum’s petition. Drum raises additional issues in a pro ée statement of additional grounds. '

The principal issues aré whether Drum can challenge the drug contract’s provision that
the evidence in the police reports is sufﬁcieﬁt to-convict him of burglary, and whether the drﬁg
contract is, nevertheless, uné_nforceable because it amounts to-a guilty plea and the trial court did
hot fully advise him of the consequences. |

ANALYSIS
I. SUFFICIENCY OF THE EVIDENCE

Drum raises sevegal issues related to the éufﬁciency of the évidence supporting his
conviction. He claims that the State failed to prove and the trial court failed to find that he
intended to commit a crime against people or pr.operty Within the.residence; that the trial court
unlawfully used the permissive inference from RCW 9A.52.040 as the sole and sufficient

evidence of intent; and that the court thereby found guilt based on a mandatory presumption. He

raises these issues without acknowledging the backdrop against which the trial court found him
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guilty. Under the drug court contract, Drum stipulated that the evidence was sufficient to find
© him guilty of the crime charged;
We have examined the sufﬁciency of the evidence suppbrting the defendant’s conviqtion
where his drug court contract did not contain a sufﬁéiency-of-the;evidence provision. State v.
Colguitt, 133 Wn. App. 789, 795, 137 P.3d 892 (2006). As support, we cited a Supreme Court
opinion discussing deferred prosecution agreements, reasohing that before the statutory
prérequisites .for such agreements Wefe amended to ‘require a participant to stii)ulate to the
sufficiency of the facts, the court was not foreélo-séd from examining the vsufﬁciency of the
evidence presented in a post-revocation trial. Colquitt, 133 Wn. App. at 795 (citing Abad v.
Cozza, 128 Wn.?d 575, 587-88, 911 P.2d 376 (1996)). |
| The logical extension of Colquitt is that because Drum stipulated to the sufficiency of the
facts iﬁ his bdrug court contract, we cannot now review the issues related to the sufficiency of the
evidence and the factual findings supporting his conviction. In his reply brief, however, Drum
‘ ésserts_ that his stipulation to law is. not binding on this court; citing State v. Vangerpen, 125
Wn.2d 782, 792, 888 P.2d'il77 (1995), and Barnett v. Hicks, 119 Wn.2d 151, 161, 829 P.2d
1087 (1992). In Vangerpen, the court determined that the defendant had been convicted of a
crime for which he had not been charged: and the issue became what remedy was appropriate;
Although the defendant and the State agreed that the Supreme Court should remand for entry of
an attempted second degree murder clonviction, the court declined to accept their stipulation,
reasoning that a stipulation as to iséues of law was not binding on the court. Vangerpen, 125 -
.Wn.2d at 792. In Barnett, the Supreme Cdurt rejected the pé.rties’ atternpt‘to stipulate to the
nature and scope of review of an arbitrator’s decision, finding that litigants cannot stipulate to

jurisdiction or create their own boundaries of review. Barnett, 119 Wn.2d at 161. As support,

6 .
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the court cited analogous authority that stipulations of law are not binding on the court. Barnett,
110 Wn.2d at 161, |

Drum’s stipulation to the sufficiency of the evidence is not analogous to the Vangerpen
and Barnett stipulations. Rather, it is similar ’;o stipulations that are now required as part of a
deferred prosecution. See RCW 10.05 .Q20(3), (4). Division One has held that courts may apply
the principles of chapter 10.05 RCW, whigh govemsl-deferred i)rosecutions, to drug court
prosecutions. State v. Melick, 131 Wn. Apf). 835, 844-45, 129 P.3d 816, review denied, 158
Wn.2d 1021 (2006); see also State v. Cassill-Skilton, 122 Wn. App. 652, 658, 94 P.3d 407
(2004) (Division Two finding that deferred prosecution statutes apply by analogy to drug court |
proceedings); but see State v. DiLuzio, 121 Wn. App. 822, 830, 90 P.3d 1141 (2004) (Division
Three concluded that deferred prosecutions and -drug court proceedings are not analogous).

Deferred prosecution undef chapter 10.05 RCW is designed to encourage treatment of
culpable people whose wrongful conduct is caused by a treatable condition, such as alcoholism.
City of Richland V. Mich‘el,v 89 Wn. App. 764, 768, 950 P.2d 10 (1998). Deferred prosecution
gives these defendants the opportunity to avoid conviction if they successfully complete
treatment. Michel, 89 Wn App. at 769. The petitioner executes a statement acknowledging his
or her rights, stipulates to the admissibility and sufﬂéiency of fhe facts in the police report, and
acknowledges that the statement will be entered and used to support a finding of guilt if the
deferred prosecution is revoked. RCW 10.05.020(3). 'The incentive that encourages successful
completion of treatment is the possibility that failure wiil result in prosecution and conviction of
the original crim¢ charged. State v. Shattuck, 55 Wn. App. 131; 135, 776 P.2d 1001 (1989). The
.defen‘red prosecution alternative is “limited to only those who have no reason to argue their
innocence.” Shattuck, 55 Wn. App. at 135, Accordingly, the Shattuck court held that an

7
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appellant waived his right to raise defenses to his driving under the influence (DQI) prosecution
by stipulaﬁng to a deferred prosecutioﬁ. Shattuck, 55 Wn. App. at 133.
RCW 2.28.170(2) enables counties to establish drug courts “to achieve a reduction in
recidivism and substance abuse among nonviolent; §ubstaﬁce abusing felony and nonfelony
offenderé .h . . by increasing their likelihood for successful rehabilitation through early,
continuous, and intense judicially supervised treatment; mandatory periodic drug testing; and the
‘use of appropriate sanctions and other rehabilitaﬁon services.” RCW 2.28.170(2). In Colguitt, |
we characterized dfug céuﬂ as a “specialized deferred prosecution wherein the prosecution doeé
not proceed and the information is dismissed upon successful completion.” Colquitt, 133 Wn.
App. at 793 n.2. | |
Here, as under the; deferred prosecution statute, the defendant’s incentive for participating
in the program is dismissal of the charées. See State v. J.V., 132 Wn. App. 533, 537, 132 P.3d
1116 (2006). In returﬁ, he cannot protest his innocence of those charges, as Drum recognized
when he stated during his bench trial that it was “too late” for him to try to explain his presence |
in a stranger’s residence. RP at 70 In Melick, Division One exfended the analysis in Shattuck to
drug court proceedings, holding that the defendant’s stipulation to the use of police reports
waived all subsequent factual, legal, or procedural issues hé might raise, except for those related
to the validity of thé stipulation itself. Melick, 131 Wn. App. at 844-45. |
Drum stipulated not orﬂy that the trial court would determine guilt based solely on the
police ré_port but. also that the evidence in the report was sufficient to find him guilty of
residential burglary. And, other fhan his argument that fche céntract was equivalent to a guilty

plea, Drum makes no challenge to the contract. We agree with Drum that his attempt to litigate
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guilt comes too late. By failing to opt out of the contract within two weeks, Drum waived his
right to raise any evidentiary issues.
| II. DUE PROCEés
Drum argues that his drﬁg court contract was equivalent to a guilty plea and, as such,
must meet due prdcess standards. Speciﬁéally, he contends that the record must show that he
: en;ceréd the contract intelligently and voluntarily and with full knowledge of its consequences. In
his replsl brief, Drum lists ‘the consequences of which he remained ignorant as- the standard
sentence rénge, the financial penalties, and the term of comrﬁunity custody.

'Due process ‘requires‘ the triél court to determine that the defendant is entering his guilty
plea intelligently énd voluntarily. State v. Barton, 93 Wn.2d 301, 304, 609 P.2d 1353 (1980). In
addition to these constitutional reqﬁirements CrR 4.2 requires the court fo determine that the
defendant understands the consequences of his plea Barton, 93 Wn.2d at 304.

| In Colquitt, we stated that a drug court contract is not equlvalent to a gullty plea, citing
Abad and State v. Higley, 78 Wn. App. 172, 902 P.2d 659 (1995). Colqu;tt, 133 Wn. App. at
795. As\‘expl"clined earlier, the defendant in Colquitt did not stipulate to the sufﬁcieﬁcy of the
evidence in his drug court contract, and fhe deferred prosécution at issue in Abad took place
before RCW 10.05.020 lwas amended to require a defendant"tovso stipulate. Colquitt, 133 Wn..
App. at 795; Abad, 128 Wn.2d at-580. In Higley, we explained why agreeing to deferred
p;osecution is not the same as piéading guilty: to accept deferred prosecution is to leave |
~ adjudication by plea or trial to a later time, whereas to plead guilty is to submit to adjudication
by pléa, provided that the court accepts ;che plea. Higley, 78 Wn. App. at 187-88. Because the
defendant in Higley did not plead guilty by agreeing to a deferred prosecution, he did ndt acquire
the due process rights‘of one who does. Higley, 78 Wn. App. at 188.

9
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Courts have continued to hold that a deferred prosecution is not akin to a guilty plea
despite the amendment of RCW 10.05.020 that requires a defendant to stipulate that the evidenee
is sufficient to find him guilty. Division Three has explained that deferred prosecution is not |
tantamount to a guilty pleabut is a form of preconviction sentencing or probation. Michel, 89
Wn. App. at 769. The netitioner executes a statement that acknowledges his rights, stipulates to
the admissibility and sufficiency of the facts in the police report, and provides that the statement
will be entered and used to support a finding of guilt if the deferred prosecution is revoked.
Michél, 89 .Wn. App. at 769. Upon completing the deferred progecution treatment plan, the
charge is dismissed. Michel, 89 Wn. App. at 769, | |

" The court rejected Michel’s contention that the deferred prosecution agreement did not
give him fair notice of a possible enhanced sentence, observing that unlike the case with guilty
pleas, the deferred prosecution statute does not require vi/ritten notice.of alliconsequences of the
agreement. Michel, 89 Wn. App. at 770. It compared CrR 4.2(d) and State v. Ross, 129 Wn.2d
279, 284, 916 P.2d 405 (1996), which require direct consequences of a guilty plea to be

communicated to a defendant before entry of the plea, with RCW 10.05.020, which requires only
that the defendant be advised of his rights as an accused and acknowledge the admissibility of
the stipulated facts in any subsequent criminal hearing. Mzchel 89 Wn. App. at 770. It also
observed that “[a]s wrth Juvenile diversion. agreements the procedure is designed to be
somewhat informal.” Michel, 89 Wn. App. at 770 (citing State v. Quiroz, 107 Wn.2d 791, 799,
733 P.2d 963 (1987)). |
We have also heid that a deferred'prosecution is not equivalent to a guilty plea even
thongh the accused must stipulate to the admissibility and sufficiency of the facts in the police
4 report. City of Bremerton v. Tucker, 126 Wn. App. 26, 32, 1(i3 P.3d 1285 (2005). In Tucker, we

10



No. 35947-2-11 (Cons. w/ No. 34377-1-11

agreed with Michel that the deferred ‘Iﬁrosecut‘i'on statute does not require written notice of all
consequences of the agreement. Tucker, 126 Wn. App. at 33 n.8.'

Here, as with deferred prosecutions, the drug court contract left adjudication by trial to a
later time. Drug court pfocedu;es have almost no statutory guidelines and are perhap; even more
informal than deferred proseéutibns. There are clearly no court rules that govern them in the
same rﬁanner that CrR 4.2 governs guilty pleas.

Although Drum stipulated to the sufficiency of the evidence, he had the ability to “opt
out” of the contract for a Jury trial, and when he missed the opt-out deadline, his .telmina'tion
resulted in a bénch trial. In rejecting Drum’s argument that his drug court contract was the
equivalent to a guilty plea, the trial court statéd, “The people who enter Drug Court get a huge
benefit, if they follow through. And doing that .. . thcy‘ give up the right to a jury trial, they give
}up the right to hear and question witnesseé, ana they agree to . . . a trial based on the police
reports, or the investigative officer’s repoﬁs. While they do say there’s sufficient evidence to
find guilt, a judge independently reviews the evideﬁce égainst him-—aé I did in Mr, Drum’s case--
to determine whether there was sufficient evidence for guilt.” RP at 99-100. We reject Drum’s
argument that a dfug coﬁrt contract is equivalent to a guilty plea and find no due process

violation here.

! Similarly, Division One has held that a deferred prosecution is not equivalent to a guilty plea or
conviction even when the accused stipulates to the admissibility and sufficiency of the facts in a
police report. City of Kent v. Jenkins, 99 Wn. App. 287, 290, 992 P.2d 1045 (2000); but see
State v. Wiley, 26 Wn. App. 422, 425-26, 613 P.2d 549 (1980) (Division One held that stipulated
facts trial not akin to guilty plea because court determined guilt or innocence and defendant
could offer evidence and present witnesses). Even if Wiley is relevant in this context, we see no
violation thereof since the trial court considered Drum’s defense and independently determined

the issue of guilt.
11
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A majority of the panel having deterrninedlthat only the foregoing portion of this opinion
will be printed in the Washington Appellate Reports aﬁd that the refnainder shall be filed for public
record pursuant to RCW 2.06.040,‘ it ié so ordered. |

IIL STATEMENT OF ADDITIONAL GROUNDS

Drum’s statément of additional grounds (SAG)Z. issues include the claim that his
stipulation of guilt émounted to a guilty plea that violated due process. W‘e discuss only his three
new issues. o |

Drum appears to argue that his drug court contract should be nullified because drug court
hearings at which he requested a second evaluation were not transcribed and thus not reviewable,
leaving him only with the recoﬁrsc to opt out of the program. See State v. Young, 70 Wn. App.
528, 529, 856 P.2d 399 (1993) (criminal defendant is coﬁstitutionally entitlefi to a reCord of .
sufficient completeness to permit effective appellate reviéw of hié or her claims). The record
shows, however, that Drum stated in court that he wanted ojlt of the program simply because it
was not for him. At a subsequent flearing, defense counsel stated that Drum had been
incarcerated and unable to participate meaningfully in drug court. There is no evidence to
sﬁpport his assertion that drug court hearings were held but not transcribed.

Drum also argues that the judge exhibited bias during his bench trial. A.par’cy .claiming
judicial bias or prejudice must present evidence of actual or potential bias because we do not
presume that the trial court was prejudiced. State v. Dominguez, 81 Wn. App. 325, 328-29, 914

~P.2d 141 (1996). The test is objective: whether a reasonable person with knowledge of the

2 RAP 10.10.
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relevant facts would question the judgé’s impartiality. Sherman v. State, 128 Wn.2d 164, 206,
. 905‘P.2d 355 (1995).

Drum argues that drug court judges form a team with prosecutors and should not preside
over‘subse_quent bench trials. To support this argument, Drum submits that the trial judge’s use
of the pronoun “we” in the following bench trial statement shows the judge’s bias: “Although
we believe that he probably was under the influence of having ﬁuffed spray paint.” RP at 69.
The record shows that the defénse had earliér asserted that Drum had been “inhaling poppérs”
and was highly intoxicated before he entered the residence, and the probable cause statement
revealed that Drum smelled of spray paint when he was arrested. Neither Drum’s allegation nor
the trial judge’s statement constitutes evidence of actual or potential bias that would lead a
reasonable person té question the judgé’s impartialitj}. | |

Drum’s third argument is. that his trial counsel was ineffective. To -sup.port suqh a charge,
a defendant must show that the attorney’s performance was deficient and that the deficiency
prejudiced the defendant. State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). We
give considerable deference to counsel’s llae'rfo-rmance'; we presume that counsel provided
reasonable assistance. Thomas, 109 Wn.2d at 226. A defendant estéblis_hes prejudicé By
showing a reasonable probability that, but for counsel’s unprofessional errors, the trial result
would have differed. Thomas, 109 Wn.2d at ~226. |

Drum asserts that his counsel was ineffective by stating at the bench trial that ﬁrs’; degree
criminal trespass was the highest offense the evidence supported. Drum now argues that if this
was so, there was no reason for counsel ;co enter him into a contract in which he stipulated that
the evidence was sufficient to find him guilt.y of residential burglary. Drum further contends that
he did not realize that he Was stipulating to the sufficiency of thé evidence for a ‘crime he did not

13
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believé he committed and that his attorney’s action in binding him to a “guilty clause” for
residential burglary was not effective assistance.
| The record shows that Drum tried early and unsuccessfully in the proceedings to dismiss
or reduce the residential burglary charge. After the trial court found probable cause to support
that charge, Drum decided that he wanted to enter the drug court program. The incentives for
entering were considerable: dlsm1ssal of the charge and treatment. Drum and his attorney knew
he had a potential issue regarding his intent to commit residential burglary but depided to pursue
drug court instead of ,é jury trial. The fact that defense counsel argued for a lesser charge after
Drum terminated the drug court contract, at a time when argument should not have been allowed,
does not vdemonstrate‘ineffective as‘sistance_. It shows thatl' after Drum changed his initial course
of action, his attorney sought to reduce the charge against him. Given Drum’s signature on the
| drug court contract and his assertion in court tﬁat he had gone over the agreement with his
attorney, his current contention that hé did not realize he was stipulating to the sufficiency of the
evidence is not persuasive. It is clear that Drum wanted to participate in the drug court program,
and his attoméy was not ineffective in achieving Drum’s goal.
IV. PERSONAL RESTRAINT PETITION
Drum argues in his personél restraint petition (PRP), as he did iﬁ his direct appeal, that
eﬁtering into a contract that amounted to-a guilty plea violated his right to due process, and that
he lacked the intent necessary to commit residential burglary. We have addressed these issues
and will not do so again here. We do address Drum’s' ineffective assistance claim, even though
he made a similar clairh in his appeal, because he filed his PRP before he filed his appeal and

because he bases his ineffective assistance claim on different grounds in his PRP.
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To obtain relief by means of a PRP, the petitioner must establish constitutional error that
caused actual and substantial prejudice to his case, or he must show nonconstitutional error that
causéd a fundamental defect ;esulting in a complete miscarriage of justice. In re Cook, 114
Wn.2d 802, 810-13, 792 P.2d 506 (1990).

Dfufn contends that his counsel was ineffective because he (1) did not explain that Druml
was agreeing to his guilt with the drug court contract and -assured Drum h§: could argue his
innocence at a bench trial; (2) waived the_ reading of the information during arréignmenf; and (3)
did not file a timely notiée of appeal. We remedied the third error. As to the first, Drum attaches
' a letter from his attorney that apparently responds to the ineffecfcive assistance claim in Drum’s
PRP. The attomey'states that he recalls Drum being conégmed that he had district court cases
tracking with the residgntial burglary felony, and he and Drulﬁ agreed that petitioning for drug -
court would give Drﬁm the best chance. of getting out of jéil as soon as possible. The downside
was that he could not argue the_defehse of voluntary intoxication in froht of a jury. But, after the
attorney assured Drum that “weWould be able to make the same argument in front of a judge,”
Drum decided to petitiori for drug court. Supp. to PRP, Attachment I.

Drum’s attorney did argue the defense of infoxication during the bench trial, even though
the trial court was not obligated to entertain argument under the terms of the drug court contract.
That counsel’s argument did not prevail does not show that he was ineffective. See State v.
Renfro, 96 Wn.2d 902, 909, 639 P.2d 737 (1982) (trial tactié that made best of bad situation but
did not result in acquittal did not constitute ineffective assistance). Morebver, the recofd shows
that the trial court did not depend on Drum’s stipulation to find him guilty but independently

evaluated the evidence.
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Defense counsel did waive the readmg of tﬁe information, whereupon Drum sought
d15m1ssal or reductlon of the chargé against him. But Drum was fully-aware of the charge and
thus cannot show prejudice. |

Drum also contends that he was entitled to seek relief from the “uncertainty and
insecurity revolving around the Drug Court Contract” under the Uniform Declaratory Judgments
Act, chapter 7.24 RCW. Pers. Restraint Pet. (PRP) at 6. Thé Act allows for an interested person
to request resolution of any questlon arising under a contract where an actual dispute exists
between parties Wlth opposmg and substantial interests and where a Jud101al determination will
be final and conclusive. Cz'ty of Spokane v. County of Spokane, 158 Wn.2d 661, 678 n.7, 146
P.3d 893 (2006). Here, Drum volunta;ily terminéted the drug court contract, was convicted of a |
criminal offense, and has appealed his conviction. He has no right to seek additional relief under
the Uniform Declaratory Judgments Act. |

Finally, Drum argues that under the Jefferson County rules for drug court eligibility, his
juvenile offense for first degree burglary as well as his current offense for residential burglary
: ‘made him ineligible for the drug coﬁrt program. In a supplement to his PRP, Drum contends
only that hlS current offense rendered him ineligible for the drug court pfo g]fam._3

Under RCW 2.28.170, an offender is ineligible for drug court if he has been convicted of
either a serious violent offense or a sex offense and is charged with such an offense during which
the offender used a firearm or caused substantial or great bodily harm or death to another person.
RCW 2.28.170(3)(bj. The drug Cdurt may adopt local requirements, however, thét are more

stringent than the minimum. RCW 2.28.170(3)(b).

-3 Drum’s judgment and sentence does not include a juvenile burglary conviction in the list of

prior convictions.
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Jefferson County has adopted more striﬁgenf standards. The pbrtion of the drug court
manual Drum attaches to his PRP supplement states that persons charged with residential
burglary committed in an occupied building are not eligible for drug court. The residence Drum
entered was occupied. So long as the statutory minimum qualifications in RCW 2.28.170 are
satisfied, however, the prosecutor and the éourt can waive more stringent local eligibility
" requirements, which obviously occuffed in Drum’s case. Moreover, the ques;cion of eligibﬂity is
separate from the .validity of the drug court contract Drum entered, and 'any agréement made to
- waive the County’s eligibili’ty requirements need not affect the validity ;of the resulting drug
coﬁrt contract. . |

We affirm Drum’s conviction of res1dent1al burglary and deny his PRP.
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