Q2o > #: 7

SUPREME COURT NO.
COURT OF APPEALS NO. 36325-9-11

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

. STATE OF WASHINGTON,
“ ‘ @ Respondent,

V.

FAULOLUA FAAGATA,

Petitioner.

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR PIERCE COUNTY

The Honorable Ronald Culpepper, Judge

PETITION FOR REVIEW

ERIC J. NIELSEN
Attorney for Petitioner

NIELSEN, BROMAN & KOCH, PLLC
1908 East Madison

Seattle, WA 98122

(206) 623-2373



m o 0 % p»

TABLE OF CONTENTS

Page
IDENTITY OF PETITIONER . . ... .. v vt eeenn. 1
COURT OF APPEALSDECISION . .............. 1
ISSUES PRESENTED FOR REVIEW ............. 1
STATEMENTOF THECASE . . . . . .o i it i e i e e e 2
REASONS WHY REVIEW SHOULD BE ACCEPTED ... 2
1. -Double Jeopardy Claim . ................. 3
2. Exceptional Sentence . .................. 4
ARGUMENT WHY REVIEW _SHOULD BE
ACCEPTED .. .ttt et e e e e e e e e e et e e e e 5
1. Double Jeopardy. Projections And This Court's
Holding in Womac Require Faagata's Felony
Murder Conviction be Vacated. . ............ 5
2. Faagata's Exceptional Sentence Should be Reversed
Because There is Insufficient Evidence to Support
the Finding of Deliberate Cruelty. ........... 9
CONCLUSION . ..ottt e 12



TABLE OF AUTHORITIES

WASHINGTON CASES

In re Restraint of Andress,

147 Wn.2d 602, 56 P.3d 981 (2002) . . ...... ..

State v. Calle,

125 Wn.2d 769, 888 P.2d 155 (1995) . ........

State v. Faagata,

_ Wn. App.__,__P3d__ (2008).......

State v. Gohl,

109 Wn. App. 817, 37 P.3d 293 (2001) . . ... ...

State v. Hickman,

135 Wn.2d 97, 954 P.2d 900 (1998) . . ... ... ..

State v. Payne,

45 Wn. App. 528, 726 P.2d 997 (1986) . . . ... ..

State v. Payne,
58 Wn. App. 215, 795 P.2d 134,

805P.2d247 (1990) ....... ... ... ...

State v. Schwab,

98 Wn. App. 179, 988 P.2d 1045 (1999) .. ... ...

State v. Serrano,

95 Wn. App. 700, 977 P.2d 47 (1999) .. .......

State v. Strauss,

54 Wn. App. 408, 773 P.2d 898 (1989) . . .. ... ..

- -

Page



TABLE OF AUTHORITIES (CONT'D)
Page
WASHINGTON CASES (CONT'D)

State v. Turner,
144 Wn. App. 279, 182 P.3d 478 (2008),
Supreme Ct. 81626-3 . ... .. ... ... 1,4,7,8

State v. Ward,
125 Wn. App. 138, 104 P.3d 61 (2005) . . . .. .. .. ... ... 4, 6-8

State v. Womac,
160 Wn.2d 643, 160 P.3d40 2007) . .. ... .... ... .. 2, 3,59

FEDERAL CASES

Apprendi v. New Jersey,
530 U. S. 466, 120 S. Ct. 2348,
147 L. Ed. 2d 435 (2000) ........ e e e e e e 9, 10

Blakely v. Washington,
542 U.S. 296, 124 S. Ct. 2531,

1591 Ed. 2d403 (2004) . ... ... ... i 9

OTHER JURISDICTIONS

State v. Schantzen,
308 N.W.2d 484 (Minn. 1981) . ... .. ... ... . oo 10

RULES, STATUTES A THER
RAP 13.4(0)(1) ..o oo 9,11

RAP 1340)(3B) . o v i e i i e e e e e e 9,11

- 1ii -



TABLE OF AUTHORITIES (CONT'D)

Page
RULES, STATUTES AND OTHERS (CONT'D)
RCW 9.9A.537 . . .ot e e e i 9
RCW 9.94A.535(3)(@) - - - o v v v v et e e 10
RCW 9A.32.030(1)(@) . .« v v v ot e et e e it et e e 2
RCW 9A.32.050(1)(B) . .. i i e et e e e 2
US.Const.amend. 6. ......... .. nnn. 9

-iv -



A. IDENTITY OF PETITIONER

Petitioner Faulolua Faagata, the appellant below, asks this Court
to review the Court of Appeals decision, referred to in Section B.
B. COURT OF APPEALS DECISION

Faagata requests review of the Court of Appeals published decision

in State v. Faagata, Wn. App. , P.3d (2008) Court of

Appeals No. 36325-9-11, filed October 21, 2008. The decision is attached
as an appendix.
C. ISSUES PRESENTED FOR REVIEW

1. Petitioner was charged and convicted of both first degree
murder and second degree felony murder for the death of a single victim.
The trial court entered a judgment and sentence on the ﬁrst degree murder
conviction only. The court, however, denied petitioner's motion to dismiss
the felony murder conviction and instead orally conditionally dismissed that
conviction allowing it to be reinstated if petitioner's first degree murder
conviction was reversed on appeal or on a collateral attack. Do double

jeopardy guarantees require the felony murder conviction be vacated?*

1 A similar issue is pending in a Petition for Review before this Court

in State v. Turner, 144 Wn. App. 279, 182 P.3d 478 (2008), Sp. Ct.
81626-3, and this Court is scheduled to consider whether to grant review
on February 3, 2009.



2. Does the trial court's ruling conditionally dismissing the
felony murder conviction and the Court of Appeals decision affirming that
ruling conflict with this Court's decision in State v. Womac, 160 Wn.2d
643, 160 P.3d 40 (2007)?

3. Was the exceptional sentence invalid where the jury's finding
of deliberate cruelty is not supported by the evidence and the Court of
Appeals decision affirming the sentence conflicts with Division Three's

decision in State v. Serrano, 95 Wn. App. 700, 977 P.2d 47 (1999)?

D. STATEMENT OF THE CASE

The facts of the case are set forth in the opening brief filed by
petitioner and incorporated herein. Brief of Appellant (BOA) at 1-7.
Additional facts will be addressed below to the extent necessary to provide
context to the arguments presented.

E. REASONS WHY REVIEW SHOULD BE ACCEPTED

During a struggle, Faagata shot Jason Outler five times in the back.
Outler died and the State charged Faagata with first degree murder (Count
1) under RCW 9A.32.030(1)(a) and second degree felony murder based
on assault (Count II) under RCW 9A.32.050(1)(b). CP 5-6. In addition,

both counts alleged Faagata was armed with a firearm and both alleged as



an aggravating element that Faagata's conduct in the commission of the
crimes manifested deliberate cruelty. CP 5-6.

A jury found Faagata guilty as charged. CP 78-82. The jury also
found the aggravating element of deliberate cruelty. CP 83-84.

On May 4, 2007, the court entered a judgment and sentence on
Count I, the first degree murder conviction. CP 107-118. The court,
however, denied Faagata's motion to dismiss Count II, the second degree
felony murder conviction, and instead orally conditionally dismissed the
conviction "with the understanding" that should Count I be reversed Count
IT could be reinstated. 2RP 24. The felony murder conviction was not
entered in the judgment. CP 107-118. Faagata received an exceptional
sentence of 450 months. Id.

1. Double Jeopardy Claim

On appeal Faagata argued the trial court's ruling conditionally
dismissing that the felony murder conviction violated double jeopardy.
BOA at 7-11; Reply Brief of Appellant (RBA) at 1-6. And, specifically,
Faagata argued dismissal of the felony murder conviction was required
under this Court's holding in State v. Womac, 160 Wn.2d 643, 160 P.3d

40 (2007). Id.



The Court of Appeals disagreed. It held that because the trial court
did not reduce the felony murder conviction to judgment and did not
sentence Faagata for the conviction, Faagata was not entitled to have the
conviction vacated on double jeopardy grounds, citing its previous decision

in State v. Turner, 144 Wn. App. 279, 182 P.3d 478 (2008) and Division

One's decision in State v. Ward, 125 Wn. App. 138, 104 P.3d 61 (2005).
Appendix at 10-22.

2. Exceptional Sentence

On appeal Faagata argued that even though Outler was shot five
times in the back over a short period of time, that did not suppoﬁ the jury's
finding of deliberate cruelty. BOA at 11-18; RBA at 6-8. Faagata cited
Division Three's decision in State v. Serrano, 95 Wn. App. 700, 712-13,
977 P.2d 47 (1999), and the decision in State v. Payne, 58 Wn. App. 215,
220, 795 P.2d 134, 805 P.2d 247 (1990), where the courts held the
infliction of multiple wounds does not support a finding deliberate cruelty
because it does constitute gratuitous violence or show the infliction of
physical, psychological or emotional pain as an end in itself.

The Court of Appeals affirmed the exceptional sentence. It held
because Faagata shot Outler in the back twice, waited a few seconds and

shot him near his buttocks twice and the waited a few seconds and shot him



in the back of the head, the evidence showed the gratuitous infliction of
pain as and end in itself "to hurt, humiliate and embarrass Outler.”
Appendix at 14. The Court of Appeals reasoned this case was different

than Serrano because of the location of the wounds and the manner of the

shooting. Id.

F. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. Double Jeopardy Projections And This Court's Holding in

Womac Require Faagata's Felony Murder Conviction be
Vacated.

The legislature did not intend to impose multiple punishments for
first degree murder and second degree felony murder were there is only
one victim and the crimes occurred at the same time and place. In State
v. Gohl, 109 Wn. App. 817, 821, 37 P.3d 293 (2001); State v. Schwab,
98 Wn. App. 179, 184-85, 988 P.2d 1045 (1999).

Here there is onIy one victim and the crimes occurred at the same
time and place, thus, Faagata's convictions for both first degree murder
and second degree felony murder violate double jeopardy. Stafe v. Calle,
125 Wn.2d 769, 777, 888 P.2d 155 (1995).

In Womac, this Court held where separate convictions violate double

jeopardy the law requires the court to vacate one or more of the convic-

tions. Womac, 160 Wn.2d at 660. The facts in Womac are similar to the




facts in this case. Womac was charged and convicted of both homicide by
abuse (Count I), second degree felony murder (Count II), and first degree
assault (Count IIT) for the death of his son. Id at 647. The trial court
denied Womac's double jeopardy motion to dismiss Counts II and III. Id.
The Court of Appeals affirmed Womac's conviction for Count I and
"directed the trial court to 'conditionally dismiss Counts II and III,'
allowing for reinstatement should Count I later be reversed, vacated, or set
aside." Womac, 160 Wn.2d at 647 (citation omitted). This Court held
a conditional dismissal was without legal support and the appropriate
remedy was to vacate two of the three convictions. Id. at 658-660.

In Ward, the case relied on by the Court of Appeals here, the

defendant was charged with second degree murder committed by the
alternative means of intentional murder and felony murder. Ward, 125 Wn.
App. at 141. A jury convicted Ward of the felony murder alternative,
acquitted him of the intentional murder alternative, and convicted him of
first degree manslaughter, a lesser included crime of the intentional murder
alternative. The trial court sentenced Ward on the felony murder charge
~only and did not enter judgment on the manslaughter charge. The Ward
court vacated the felony murder conviction under In re Restraint of

Andress, 147 Wn.2d 602, 56 P.3d 981 (2002), and remanded for entry of




judgment and sentence on the manslaughter conviction. The court reasoned
that outcome did not violate double jeopardy because Ward was charged
with alternative means: thus, there could be only one conviction. Ward,
125 Wn. App. at 144-45. Furthermore, the court reasoned since the trial
court did not enter judgment on the manslaughter alternative, Ward was
"not convicted and sentenced" to both felony murder and manslaughter.
Id. at 144.

In Womac, this Court distinguished Ward on two grounds. The

Vﬁrst, unlike in Ward, Womac's judgment included all the convictions. The

second was that Womac was charged with separate offenses, unlike Ward
who was charged in the alternative.

Ward is distinguishable from the present case. Here, there
was a double jeopardy violation because Womac's judgment
included all three convictions; therefore, vacation of the
convictions for Counts II and III is required. Also, Womac

was never charged in the alternative; instead, he was charged
with three separate offenses in a single proceeding. Womac
correctly argues, a court has no authority to "take a verdict
on another charge ..., find that it violates double jeopardy
.... not sentence the defendant ... on it [.] and just ... hold

it in abeyance for a later time." (citations omitted and
emphasis added).

State v. Womac, 160 Wn. 2d at 659.%

2 In Turner, the defendant was convicted of assault and robbery. The

trial court merged the assault into the robbery, did not enter the assault in
the judgment but entered an order indicating the assault was a valid
(continued...)



This Court further emphasized it agreed with Womac's attorney that
it is unjust, "to find a double jeopardy violation and hold these convictions
in a safe for a rainy day, in the event that the homicide by abuse gets
reversed ... then they can sort of rise from the dead like Jesus on the third
day and bite my client, and he can be sentenced on convictions that the
court already ruled violated double jeopardy.” Womac, 160 Wn. 2d at 651.
Womac makes clear that where two separate offenses are charged, a
conviction on both is punishment under doubl_e jeopardy jurisprudence
regardless of a trial court's clerical decision not to "enter judgment” on it
but instead hold it in abeyance, as it did in this case.

The holding in Ward in narrow and only applies to situations where
a defendant has been charged and convicted of a single count by alternative
means. Outside that context, a court's decision not to enter judgment on
a conviction but holq the conviction in abeyance is simply a sleight of hand

clerical maneuver without constitutional significance. A court has no

%(...continued)

conviction and could be revived if the robbery conviction was ever set
aside. State v. Turner, 144 Wn. App. at 281. The Court of Appeals,
relying on Ward, held because the assault conviction was not made part
of the judgment, failure to vacate the conviction did not violate double
jeopardy or this Court's holding in Womac. Id. at 283. Like Ward,
however, Turner was not charged with separate offenses of assault and
robbery but rather the offenses were charged in the alternative.

- 8-



authority to archive a double jeopardy conviction and "hold it in abeyance

for a later time." Womac, 160 Wn. 2d at 659.

Here, Faagata was charged and convicted of two separate offenses,
first degree murder and felony murder. The court took the verdict on the
felony murder charge but did not enter a judgment or sentence Faagata on
that charge instead, as in Womac, it ordered the conviction held it in
abeyance for a later time. The trial court's failure to vacate the felony
murder conviction violated double jeopardy guarantees and conflicts with
this Court's decision in Womac. This Court should accept review and
remand for dismissal of Faagata's felony murder conviction. Review is
appropriate under RAP 13.4(b)(1) and RAP 13.4(b)(3) because it conflicts

with this Court's decision in Womac raises and significant constitutional

question.

2. Faagata's Exceptional Sentence Should be Reversed Because
There is Insufficient Evidence to Support the Finding of
Deliberate Cruelty.

The Sixth Amendment requires the State to prove, and a jury to find
beyond a reasonable doubt, all facts necessary to support an exceptional
sentence. U.S. Const. amend. 6; Blakely v. Washington, 542 U.S. 296,

124 S. Ct. 2531, 2537, 159 L. Ed. 2d 403 (2004); Apprendi v. New

Jersey, 530 U. S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000); RCW



9.9A.537. Consequently, aggravating circumstances are treated as elements
of the charged crime for constitutional purposes. Apprendi, 120 S. Ct. at
2364-66. A conviction or special verdict should be reversed where no
rational trier of fact, viewing the evidence in a light favorable to the State,
could have found every element of the crime charged beyond a reasonable
doubt. State v. Hickman, 135 Wn.2d 97, 103, 954 P.2d 900 (1998).
The "deliberate cruelty" aggravating circumstance is defined by
statute as follows: "The defendant's conduct during the commission of the
current offense manifested deliberate cruelty to the victim." RCW
9.94A.535(3)(a). As a matter of law "'[d]eliberate cruelty consists of
gratuitous violence, or other conduct which inflicts physical, psychological
or emotional pain as an end in itself.'" State v. Serrano, 95 Wn. App. at
712-13 (quoting State v. Strauss, 54 Wn. App. 408, 418, 773 P.2d 898
(1989)). Moreover, the cruelty must be "'of a kind not usually associated

with the commission of the offense in question.'" Serrano, at 713 (quoting

State v. Payne, 45 Wn. App. 528, 531, 726 P.2d 997 (1986), and State
v. Schantzen, 308 N.W.2d 484, 487 (Minn. 1981)). The evidence in
Faagata's case does not support the deliberate cruelty finding.

In Serrano, Division Three held that shooting the victim in the back

five times did not support a finding of deliberate cruelty. The Serrano

- 10 -



Court reasoned the infliction of five ‘wounds in the back was not the
gratuitous infliction of pain as an end to itself. State v. Serrano, 95 Wn.

App. at 713; see also State v. Payne, 58 Wn. App. 215, 220, 795 P.2d

134, 805 P.2d 247 (1990) (even though the victim was shot six times in
the back the court held the crime was not " heinous, cruel or depraved”
and did not support a manifest injustice disposition for first degree murder).

Here Outler was shot in the back five times in the course of a few
seconds. the State relied on the number and location of the gunshots to
argue its theory to the jury that Faagata committed first degree murder.
RP 734-736. Thus, the number and location of the gunshots are what
established the crime itself. Evidence that Faagata repositioned himself
between shots and two of the shots were near Outler's buttocks does not

distinguish this case from Serrano. That evidence, as a matter of law, is

insufficient to establish deliberate cruelty of a kind not associated with first
degree murder.
This Court should accept review and reverse Faagata's exceptional

sentence. Because the Court of Appeals decision conflicts with Serrano

and raises the issue of whether there was sufficient evidence to support the
aggravating circumstance element, review is appropriate under RAP

13.4(b)(1) and RAP 13.4(b)(3).

- 11 -



G.

CONCLUSION

Faagata respectfully asks this Court to accept review in his case.
DATED this 2.7 day of October, 2008.
Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

T ——
/Eiuc J. NIELSEN

WSBA No. 12773
Office ID No. 91051

Attorneys for Petitioner
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~ his conduct _manifested deliberate cruelty. The trial court entered judgrnent and sentence on the. ‘
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FACTS |
On Ju1y>3, and the earl}; morning hours of July 4, 2006, I ason Outter, a couple of his co- -
Workers, and his"friend Kenneth Legary were drinking at the Hob-Nob, a 'Tacoma restaurant and
- bar. Shortly before.the bar closed, Legary witnessed a car pull into the 'alley ontside the .H‘ob-
“Nob. I;egaryllater identiﬁed the driver of..the vehicle as Faagata. OutIer complimented Faagata '
on the vehicle and ashed whether Faagata would give him a ride home. Outler offered.Faagata ‘
: money' in exchange for the ride. Faagata agreed and Legary watched as the two men left together ‘,
.a_t approximately 1:30 AM. | | | ;
At approximateiy 1:45 A.M., Anna Steele, whose home was located near the intersection
"of North 8th and Alder in Tacoma, aWoke to the ‘sounds of a struggle taking place outside_her
: bedroom window. Steele then heard mu1t1p1e “pop[s]” and-someone say, “Oh my God.”» 4
| Report of Proceedlngs (RP) at 231 . |
William Meeks, who also hved near North 8th and Alder, was standlng at his parked car
that morning when he observed two people standing beside another parked car. Meeks heard the '
'people_begm to argue and saw. vone push the other. He then heard someone say, “Look who’ s got ‘
the éun now, mother V'fucker » 4 RP at 253. 'Meeks' returned to hlS apartment From hlS
' apartment Meeks Watched as the two people began rolhng around on the ground W1th1n a few
minutes, Meeks heard gunﬁre He observed that one man was standmg and holding a gun, whrle
the other man was on the ground. Meeks heard a total of five gun shots:
Lauren Carpenter a guest at Meeks home, also witnessed the altercatron after someone
-_pomted out that two men were argurng across the street frorn the apartment. - Carpenter observed
one of the men standrng' over the other. Carpenter then saw the man who was standing pull out a

gun. She ﬁrst saw the man fire three shots at the other man’s body. After the first three shots,-
o ) :
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Carpenter heard the.wounded man screaming in pain. She then.s'aw the armed man move over to
the Wounded man, place the gun “elose up to hlS butt,” and fire another shot. 4 RP at 279
| F1na11y, she saw the armed man, WhO was st111 leaning over the other man’s body, put the gun up -
to the man’s head and shoot.,_ Alex Milham, Meeks’ roommate, also witnessed the 1ne1dent.
M11ham saw the two men fighting on the g-rbnnd and then witnessed the armed man shoot the
. other man three times. in the back. Mﬂham watched as" the armed man 'repos;itioned himself

between shOoting the other man in the buttocks and again in the head.

Addmonally, James Meyer and Teresa Connick, who were s1tt1ng outs1de of Meyer s

apartment on North 8th, witnessed the incident. Meyer and Conmck Watched as a car pulled up
aeross the street and Meyer heard the driver of the vehlcle_ say, “Damn 1t[,] I want my money.” 4 B
RP at 316. He then witnessed the driver force the passenéer out of the.vehicie.. C'onnick _he_ard
someone say, “Now I’ve got the gun or “T've got .the gun now.” 4 RP at 349. Meyer |
subsequently called 911 and while he was on the phone he too heard the drrver indicate that he
had.a gun. _Meyer yelled to the two men that the police had been called and heard one of the men
| say, “Come on, man. Didn’t you hear_ hlm'? The police have heen called. Let's just stop. L.
Don"r yvorry about it; you’re the man Let’s just go.” 4 RP at 317. Meyer then witnes_sed the
armed man shoot the other man three tirnes. | |

' A(')uﬂer ultimately died at the ‘sceneQ A snbe‘equent alitopsy reyeaied that he yvas 'shot ﬁv‘e

times: twice in the back, twice in the buttocks, and once in the head.
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A few days later on July 6 Faagata Went to the Tacoma Police Department When'.
Detect1ve David DeVault mterv1ewed him, Faagata admitted that he was at the Hob—Nob on July
3 and 4 and indicated that Outler had approached him outside of the bar. Faagata claimed that
Outler offered him $80 in exchange for a ride home. Outler gave Faagata some cash, whlch
o Faagata t'h'rew,on the dash of hrs car. When the m.en arrived at Outler’s destination, Faagata
counted the Inoney and ‘dislcover'ed that Outler had only' given him- $15 or. $ld. Faagata
explained_ that after he vconfronted Outler, the two men began to argue ov.er the money. He then
* claimed that Outler produced a gun, which_Went off vxvf'hil_e_'the men Wrestled on the ground. '

On August 16, 2006, the State charged Faagata by amended information with first degree

murder under RCW 9A.32.030(1)(a) (count T) and second degree felony murder under RCW. -

9A. 3é.050(l)(b) (count II) ABoth counts alleged that Faagata was arrned uvith a ﬁrearm during
the commission of the offense and that Faagata s conduct manifested deliberate cruelty On
March 21, 2007, both partles appeared for tr1al ‘The tr1al court held a CrR 3.5 hearing and. ruled B
that Faagata ] statements were adm1331ble |
| On April 2, 2007, a jury found Faagata gullty as charged The j Jury also found by spec1al .
verdict that Faagata was armed during the commission of the offenses and. that his conduct

. manifested deliberate cruelty. On May 4; 2007, the trial court entered judgrnent and sentence for

L aagata later testified that his brothers told him that the police were looking for him and that he
should “talk to the poliée before they [came] looking for [him].” 6 RP at 647.

2. Faagata later testified that after Outler produced the gun and the gun “went off,” he tackled

Outler and the gun “went off” again. 6 RP at 646. He then testified that he stood up and shot -

Outler three times before fleeing the scene. He explained, “I don’t remember [why I shot him)] . .
. Because [ ] I have an angry temper as to what happened that mght . and [I] also had a couple
of drinks.” .6 RP at 646-47. . B
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the first degree murder oonvietion.3 The _tfial court then erally conditionally dismissed the

second degree felony murder conviction, stating: |

Well, I'm going to dismiss Count II, but I’'m going to do it conditionally. I'm
going to follow [the Court of Appeals’ decision in State v. Womac, 130 Wn. App -

" 450, 123 P.3d 528 (2005), rev. in part, 160 Wn.2d 643, 160 P.3d 40 (2007)] .
[T]hat’s kind of new law, but it does make a certain amount of sense to me
procedurally to do that. We have a jury that entered a conviction, and I don’t
think that the jury’s finding should be a nullity. I think it’s entitled to some’
weight. So I'm going to dismiss it conditionally with the understanding that
should Count I be reversed or something happened with that, collateral attack, it
can be reinstated, and, of course, if that were ever to happen, then there would be
entlrely a new set of appeal rights starting at that time.

RP (May 4, 2007) at 24 The trial court then 1mposed a 450 month exceptlonal sentence for the-

first degree murder conviction. Faagata now appeals_.

1.

3 Both parties note that the trial court did not enter findings of fact or-conclusions of law. Citing
In re Marriage of Griffin, 114 Wn.2d 772, 791 P.2d 519 (1990), Faagata argues that we may
look to the trial court’s oral opinion to determine the basis for the trial court’s resolution of the
issue. Citing In re Breedlove, 138 Wn.2d 298, 313, 979 P 2d 417 (1999), the State contends that
we should remand for entry of findings of fact and conclusions of law. Because the trial court’s
oral opinion provides a sufficient basis for appellate review, however, we need not remand for-
~ eniry of written findings of fact and conclusions of law. :

“ The trial court sentenced Faagata 0 300 months, plis an additional 90 months for delibérate
cruelty and 60 months for the firearm enhancement.

5
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 ANALYSIS

L DOUBLE JEOPARDY | | .

Citing the Washington-Snprerne COurt’s :deci'sion in Womac, 160 4Wn.2d 643,° ‘Fe‘i‘agat,a
argues that hlS convictions for both_ﬁrsr,degree murder and second degree felony murder. yielate
de'uble jeopardy and 'reduii‘e that his second degree felony 'rnnrder conviction be vacated. The
State, also citing'Womac, responds that although the jury found Faega‘ra guilty of both first
degree’ murder and.second degree felony murder,‘ the 'judg'ment and sentence i_s s.ilent. as ro his
' 'sechd degree felony murder"conviction' fherefore the triaI‘ court. did not violate. double
jeoperdy We review quest1ons of law de novo. Womac, 160 Wn. 2d at 649 (cmng State v.:
- Johnson, 128 Wn.2d 431, 443, 909 P.2d 293 (1996)) |

Article I, section 9 of the Was]:nng’ton State Constrtutlon prov1deslthe same protechon' .
agamst double Jeopardy as the Fifth Amendment to the federal constitution. I re Pers. Resz‘raznt .
of 0range', 152 Wn.2d 795, 815, 100 P.3d 291 (2004). Both the state and .federal double
jeopardy clauses protect ageinst. multiple punisnrnenrs for the same_' offense, as well as against. a
su‘beequent proseeution for the s_ame offense after acqni_ttal or conrietion. Orqnge, 152 Wn.2d at

-

5 While the present case was on appeal, the Supreme Court issued its decision in State v. Schwab,
163 Wn.2d 664, 185 P.3d 1151 (2008),. filed June 12, 2008. In that case, a jury convicted the
defendant of first degree manslaughter and second degree felony murder pred1cated upon assault.
The trial court sentenced him on both counts. The Court of Appeals vacated the manslaughter
conviction on double jeopardy grounds and, after the Supreme Court ruled that a felony murder
conviction could not be predicated upon assault, ordered that the murder conviction be vacated.
The trial couirt reinstated the manslaughter conviction, which both the Court of Appeals and the
Supreme Court ultimately affirmed. Although Schwab discusses the court’s decision in Womac,
it is procedurally unlike the present case. Furthermore, both of the defendant’s convictions in
that case were entered on the judgment and sentence. Therefore, Schwab does not change our’
analysis with respect to this issue. See Schwab, 163 Wn.2d 664.

- © The State concedes that the defendant cannot be sentenced for both first degree murder and
second degree felony murder and that the trial court improperly relied on our decision in Womac.
_ . p ‘ .



36325-9-11

815 (citing Sz‘az‘e v. Gocken, 127 Wn.2d 95, 100 896 P.2d 1267 (1995)) Where a defendant’s - |
act supports charges under two criminal statutes a court weighing a double jeopardy challenge
must determme Whether in 11ght of legrslatlve intent, the charged crimes constitute the same
' offens_e. Orange, 152 Wn.2d at 815 (c1t1ng State . Ca[le, 125 Wn.2d 769, 776, 888 P.2d 155 -
(1995)). | | h |

| Washington follot;vs the. “same evidence” rule; Calle, 125 Wn.2d at 777. “'fhe same
evfdence_ rule controls ‘unless there is a‘ clear indication that the legislature did not;intend: to -

irnpose multiple punishment.”” Wom_dc, 160 Wn.2d at 652 (quoting State v. Go}tl, 109 Wn. App.

817, 821, 37 P.3d 293 '(2001)). The defendant’s double jeopardy rights are violated if he is . |

convicted of offenses that are identical both in fact and in law.. C‘alle,_ 125 Wn.2d at 777.
~ “[O]ffenses are not constitutionaliy the eeme if there is any element in one 'offense not included
in the. other and proof of one offense would not neceesarily prove the other.” Womac, 160
Wn.2d at 652 (citing: Stcrte-v. Trujillo, 112 Wn. Anp:390, 410,49 P.3d 935 (2002)).- Washington ~
courts, however, hu\_/e occasionally found e_violation of double jeopardy despite va determination _
that the offenses cfearly contained different legal elements. - Won'mc, 160 'Wn;2d et 652.

In this ease, the jury found that Faagata committed both first degree murder and second
degree felony murder. A pereon commits first degree murder when with premeditated intent he
causes the 'death of another. RCW 9A.32.030(1)Ca). A person comr‘nits eecond degree felon'y
murder When he comm1ts or attempts to commit any felony, including assault and in the course
of and in furtherance of the felony, he causes the death of another. - RCW 9A.32. 050(1)(b)
| AHere the tr1a1 court only entered Judgment and sentence on the first degree murder convrctron '
In denylng Faagata s ‘motlon to dismiss the second degree murder conviction, the tr1a1 court ‘

3 relied.on'our decision in State v. Womac, 130 Wn. App. 450. A few'weeks after Faagata was |

7
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sentenced, the Washingroh Supreme 'Court iesued its decision in Womac, Wthh affirmed in part -
and reversed in part our decision. See 160 Wn2d at 664. |
In tlrat case, Womac Waé charéed and--convicted of homicide by abuse -(count I), second
degree felony murder (count II)—,‘ and first degree assault (couﬁt 1IT) for the death of hlS four-
| morl’th-old son. The trial_ court entered judgruerrt on - all counts but imbosed an exceptiohal
‘sentence on count I only. The trial court denied Womac’s motion to dismiss counts IT and IIT |
arld left both on his record but',vto .avoid Vrolafing .doubﬂle jeopardy provisions, did rlct impose
sentences bonvi either count. vWe affirmed the ccnviction for count‘ I, but rerrranded for
: resentencirlg within the standard range on that'oount.. Additiohally, We.d'irected the trial court to
conditionally disr_niss counts i e.ud 111, allowing for.reinstatement should count 'I later ‘be
reversed, vacuted or set asrde Womac 160 Wn. 2d at 647. | |
The Supreme Court ulumately affirmed our remand for resentencmg on count I, but
reversed the order condltlonally dismissing counts II and IIL. Fmally, it d1rected the trial court to
vacate Womac’s conthrons for felony murder and first degree assault Womac 160 Wn 2d at N
649. In making this determmatwu, the court fifst noted thut Womac remained exposed to danger
as three separate convicﬁons (érising from a éingle offense) remained on his recqrd even after the
trial court determined that sentencing onall three ccurits would violate double je_cpardy. -Womac,
160 Wn.2d at 650. Ir1 respo‘nse to the State’s argumen't that Womac;s three convictiorls.should
stand since he was sentenced for .courlt I only, the Suprerrle Court stared_: B
The trial judge also determined double jeopardy concerns;j"are irrlplicated only
when a defendant receives more than one sentence. This determination is

incorrect. That Womac received only one sentence is of no matter as he still
suffers the punitive consequences of his convictions.
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iWomac, '160 Wn.2d at 656 (citations ornitted). The court explained that Womac’s convictions .
for counts IT andb I, forex_ar’nple, would count in his offender score should he be charged with -
another crime in the future. Womac,- 160 Wn.2d at 656. Additionally, it noted that the pres_ence
of multiple convictions on one’s record may irnpact .parole eligibiiity; may be used to impeach
the defendant’s credibility; and “certainly carries the societal stigma accompanying any criminal
conviction.” Womac 160 Wn.2d at 657 (quotlng Ball'v. United States, 470 U S. 856 865, 105
S. Ct. 1668, 84 L. Ed. 2d 740 (1985))
| In thrs case, the State argues that the trial court’s oral ruling is irrelevant | as the judgrnent
and sentence is srlent regardmg the second degree felony murder convrotion The State contends
- that the present case is similar to State v. Ward, 125 W App 138, 104 P. 3d 61 (2005) in whrch
the trial court entered judgment and sentence for only one of the charges. Faagata_'contend_s that -
. 'the‘ Womdc court distinguished Ward on two grounds:- (1) uniilie 4War_d, WomaC’s judgment
_inclnded all his convictions, and (2) unlike Ward (who was charged in the alternative), Womac |
~ was charged with separate off.enses.. Faagata emphasizes that, like Womac, he was charged yvit'h -
separate offenses. We recently discussed the Supreme _Court’s Womhzb decision 1n State v.
Turner, 144 Wn App. 279, 182 P 3d 478 (2008) | | : |
“In Turner, the State charged the defendant in the alternative with first degree assault and ,
first degree robbery. Aj Jury convicted Turner of second degree assault and first degree robbery.
Turner then moved to have the assault conviction merge with the robbery convictmn under State .
V. Freeman 153 Wn. 2d 765, 778 108 P. 3d 753 (2005), and the State agreed. The State asked

. the trial court to sign an order indicating that (Da ju'ry found Turner guilty of both: ﬁrst,de‘gree-

"7 A petition for review of Turner was filed on May 23, 2008 The Suprerne Court’ will cons1der :
whether it will grant review on February 3, 2009. :
9
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robbery and second degree assault (2) the second degree assault charge merged into the robbery .
charge, and (3) the tna.l court would vacate the assault charge for purposes of sentencmg The
State also asked the trial court, however, to mdlcate that the con_v10t1on for assault was vahd and
could-.be utilized for sentencing if the Court of Appeale set aside the rObbery conviction.” The
© trial court ultimately signed the order. Turner, 144.’Wn, App. at 281. |

- On appeal, Turner asked this court to vacate the assault conviction. Our commissioner o
entered a ruling afﬁrmmg judgment but after this court denied Turner’s motion to modify the

commissioner’s ruling, the Washington Supreme Court remanded for reconsideration in light of

Womac. T urner 144 Wn App at 281. In determ1mng whether there was-a double Jeopardy' S

violation, we stated

Womac makes clear that in order to avoid double jeopardy, a trial court must
vacate a charge that it has reduced to judgment but chooses not to sentence. That

~is not the case here because the trial court never reduced Turner s second. degree
assault conv1ct10n to Judgment

Turner, 144 Wn. App. at 282 (c1tat10ns omitted). After discussing' the facts in both Ward and
Trujillo, 112 Wn. App. 390° we then stated:

J - . :
The Womac court noted that the defendant in that case was not charged in the
alternative and then based its decision to vacate the conviction on the fact that the
trial court reduced the defendant’s convictions to judgment. As such, the Womac
court determined that the remaining counts [in that case] violated double Jeopardy'
and . . . ordered the trial court to vacate both.

L

Turner, 144. Wn. App. at 283 (citations omitted; emphasis added). We then concluded that |

because the trial court did not reduce Turner’s'second degree assault conviction to judgment and

8 In Trujillo, a jury conv1cted four defendants of first degree assault and, in the altematlve first
degree attempted murder. Turner, 144 Wn. App at 283 (citing 112 Wn. App. at 408-09). We
explained that in Trujillo, this court reasoned that because the trial court did not reduce the -
verdict for first degree assault to judgment, it did not subJect the defendants to any future
Jeopardy Turner, 144 Wn. App. at 283.
: 10
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 did not sentence him for the convtctidn (or include any infornratiOn regarding this convrction in
his judgment and sentence), Turner’s‘ second degree assault conviction did not eubj'ect him to
double jeopardy. Accordingly, we declined to vacate Turner’s second degree assault conuiction. .
Turner, 144"Wn. App. at 283.
Although the State d1d not charge Faagata in the alternatlve the j Jury in this case—hke :

the jurles in Ward _Tru]zllo and Turner—found Faagata guilty on all counts. Furthermore ‘the -
' tr1al court in th1s case—hke the tnal courts in Ward, Tru]zllo, and Turner—entered Judgment and
sentence for one of Faagata s counts. Faagata s judgment and sentence remarned silent as to the -
sec'ond degree felony murder conviction. Consistent with these' cases, we. dechne Faagata’,s_ ‘
request to vacate his seconddegreemurder conviction as no double j‘eopardy V_iolation occurred. |
Furthermore, we note ‘that the concerns addressed‘ in Womac are inapplicable to‘ the
.presen't case. See Womac, 160 Wn.Zd at 656-57.‘ First, should Faagata corn_mit another offense
in the future his second de'gree felony rnurder conviction-. will not be"factored into his offender
:score, as prior offenses Wthh are found to encompass the same criminal conduct are counted as
~one offense under RCW 9 94A 525(5)(a)(1) Second, because parole no longer ex1sts in

: Waehmgton, the potential impact of Faagata’s second conviction on parole eligibility is

? The State argues, and we agree, that the difference between charging a defendant in the
alternative and charging a defendant for separate offenses is insignificant for purposes of double
jeopardy. Ultimately, juries are required to return verdicts on all counts, and trial courts, where
-appropriate, are required to- either merge convictions or enter judgment and sentence on only one
of multiple convictions so as to avoid double jeopardy. So while charging in the alternative
versus charging for separate offenses is technically different, the practrcal result of doing so in-
this context is the same. - :
11
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irrelevant. Lastly, yve ﬁnd that'the court’s concerns regarding credihility impeachment and
societal stigmas are lesspertinent in the present case. Itis unlikely that-iFa'agata, who has already
been convicted of and sentenced for first degree murder, will be even rnore exposed to the
aforementioned “dangers” by virtue of his smrultaneous second degree felony rnurder conviction
: alone. For these and the above reasons, we affirm.
IL. EXCEPTIONAL SENTENCE FOR DELIBERATE CRUELTY

- Faagata argues that the jury’s deliberate cruelty ﬁndmg is unsupported by the evidence -
land as a matter of law cannot support the trlal court’-s exceptlonal sentence. . Thus, Faagata
»contends, we should remand for resentencmg within the standard range. We drsagree

The trial court may impose an except1onal sentence if it finds that there are substant1a1

and compelhng reasons Justrfymg an exceptlonal sentence. RCW 9.94A.535 Dehberate .crue.ltyA
- during the commission of the offense is included in the list of factors that may support an
_ except1ona1 sentence. RCW 9. 94A 5 35(3)(a) The aggravatmg factor of deliberate cruelty must
be determined by a Jury under the Sixth Amendment RCW 9. 94A 537(3); State v. Borboa 157
Wn.2d 108, 118, 135 P.3d 469 (2006) (c1t1ng Blakely V. Washzngton 542 U.S. 296, 124 S. Ct.
2531, 159 L. Ed. 2d 403 (2004)).
| Deliberate cruelty is defined as “gratuitous V1olencc or other conduct Wh1ch inflicts
"physmal psychologlcal or emotional pain as an end i in 1tse1f 7 State v. Copeland, 130 Wn 2d
244, 296 922 P.2d 1304 (1996). (quotmg State v. Scott 72 Wn. App. 207, 214 866 P 2d 1258
: (1993)) The conduct must be s1gmﬁcant1y more serious or egreglous than typlcal in order to
support an exceptronal sentence. Scoz‘t 72 Wn. App at 214 (01t1ng State v: Holyoak 49 Wn.

- App. 691 696 745 P. Zd 515 (1987)) It must 1nvolve cruelty ofa k1nd not usually associated

12.:
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with the commission of the offense i in quest1on State v. Crane, 116 Wn 2d 315, 334 804 P. 2d '
10, cert. denied, 501 U.S. 1237 (1991). |

The test for determining the sufficiency of the evidenee is whether, after viewing the
] evidence in the light most favorable to. the State, any rational trier of fact could have found‘guill"t‘
beyond _a.reasonable doubt. State v. Green, .94 Wn.2d 216, 220, 616 P.2d 628.(1980). When the_
sufﬁeieney of evidence. is cnallenged in a criminal case, all reasonable inferences from the
evidence must be drawn in the State;s favor and interpreted most sﬁongly aéainst the defendant.
| State v. Partm 88 Wn 2d 899, 906- 07, 567 P 2d 1136 (1977) A claim of insufficiency adrmts ,
the truth of the State s ev1dence and all inferences that reasonably can be drawn thereﬁom Sz‘az‘e_
2 Theroﬁ 25 Wn. App 590 593, 608 P.2d 1254, af’d 95 Wn.2d 385, 622 P. 2d 1240 (1980);
State . Salmas 119 Wn 2d 192, 201, 829 P. 2d 1068 (1992) (en banc) Credlblhty |
determmat1ons are for the trier of fact and are not subject to.review. State . Thomqs, 150 Wn;2d
821, 874, 83 P.3d 970 (2004) A(citing State v. Camarillo, 115 _Wn.2d 60, 71, 794 P;2d 850
(1990)), We must defer to the trierf of .'fact on issues of eonﬂicting testin10ny, credibiiity of
_ Wf;messes, and the persuasiveness of the evidence. Thomas, 150 Wn.2d at 874—75 (citing State v.
Cord, 103 Wn.2d 361‘ 367,693 P.2d 81 (1985)). | | | |

In thls case, the Jury found by special verdict that Faagata S conduct dunng the
commission of the crimes manifested dehberate cruelty to the victim. Based on th1s ﬁndlng, the
tnal court 1mposed an excep’uonal sentence of 450 months for Faagata s _ﬁrst degree murder
conviction. Faagata argues that the present .case is analogous to State v. Serrano, 95 Wn App.
700 977 P.2d 47 (1999) where Division Three of this court held that a ﬁndmg of deliberate
cruelty was not Just1f1ed where the defendant shot the victim ﬁve t1mes In Serrano, however, |

the defendant shot the victim in the back ﬁve times. 95 Wn. App. at 71 1. In determining that the
‘ 13
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vmultiple gunshot wounds in that case did not rnanifest ‘deliberate cruel_ty,'hovvever, the Division
Three noted' 'A | |
Some Washington cases have upheld exceptional Sentences on the basis of the
number of wounds inflicted. In each of those cases, however, the sheer number of -
wounds demonstrated a cruelty not usually associated with the offenses. Mr.
~ Serrano shot [the victim] five times. This fact itself does not suggest he_
gratuitously inflicted pain as an end in ifself.
-Serrano 95 Wn "App at 713 (citations omitted‘ emphasis added).

Although Faagata also shot Outler a total of ﬁve t1mes the locations of the Wounds and
the manner in which Faagata shot Outler suggest that he gratultously 1nﬂlcted pain as an end in
',1tself and that his conduct'mvolved cruelty of a kind not usually associated W1th first degree -
murder Unhke the defendant in Serrano, Faagata shot Outler twice in the back, Wa1ted a few 4.
seconds shot him twrce in the buttocks—in close proxumty to his gemtals—and then Walted a
few more seconds before shootrng him d1rectly in the head. Carpenter s testimony reveals that
Outler was consc1ous and sereaming in pain after Faagata shot h1m twme in the back.
Furthermore, other eyewitness ‘testimony reveals that Faagata actually_ repos1t1oned h1mself
‘before shooting Outler‘in the buttocks. This evidence supports the jury’s finding .th.at Faagata
gratuitously ipilicted pain as an end in itself—to hurt, humiliate, and em_barrass Outler——hand that -
this violence was significantly mo_re_egregious than typical of first degree rnurder.' We afﬁrn1

Faagata’s exceptional sentence.

14



' 36325:9-I1

Faagata’s argumenté that the trial court violated double jeopardy by conditionally
dismissing hlS second degreé felony murder conviction and that insufficient evidence supports

the jury’s finding that his conduct manifeste_d'deliberate c?;elj therefore fail and we affirm.
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