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L INTRODUCTION

Invoking this state’s certification procedure, the U.S. District Court
for the Western District of Washington has posed the following two-part
question to this Court:

“What test does Washington apply to determine whether

allegations made pursuant to RCW 23B.07.400(2) by a

shareholder seeking to initiate derivative litigation on behalf

of a Washington corporation excuse that shareholder from

first making demand on the board of directors to bring that

litigation on behalf of the corporation?; and

If Washirigton follows Delaware’s demand futility standard,

does it also follow the reasoning of Ryan v. Gifford, 918 A.2d

341 (Del. Ch. 2007) in cases where the improper backdating
~ of stock options has been alleged?”

Certification Order, p..2 (Record No. 98).

Although the point gefs iost in the opening brief pf nominal defeﬁdant .

F5 Networks, Inc. (“F5”), derivative actions serve an important public

interest function. Ofﬁcers and directors of a public compény are not free to

do as they please. Th¢y are fiduciaries constrained by strict legal obligations

to act in the best interests of the company and its stockholders at all times.

Many of these manageré do the job honorably, but the jarring corporate

‘scandals of the past decade are a stark reminder that 4too many corporate
insiders misplace their fiduciary compass. Forgetting they are stewarcis of

other people’s money, they abuse their positions of trust and authority to

enrich themselves. When this occurs, and the board is disabled from acting



due to its own involvement in the illegal conduct, the shareholders must step
in to protect the com;;any’s rights. This premise for thev derivative suit is
time-tested and rock-sblid. Although Washington should be an attractive
plaée to incorporate, this coin has a flip side. It must also be a tmstwdrthy
place for citizens to invest. If anything, recent abuses reaffirm the basic need
for stockholder access to the courts to hold corporate wrongdoers
. accountable. See Part IIL.A.

Incieed, on the scope of the presuit demand requirement, F5’s
arguments miss the mark. RCW 23B.07.400(2) provides_ for “demand
futility,” not “universal demand.” Beforé the statute was enacted in 1989,
moreover, Washington courts recognized that a presuit demand is excused
when it would be futile or, as the earliest cases put it, useless. Washington
statutory and decisional law points unequivocally to a demand futility -
standard. Elveﬁ if universal defnand could be called a trend — i:[ is not even
 followed by a majority of states— it is unquestionably a legislative
phenomenon, not a judicial one. The states that have adopted universal
demand have overwhelmingly gone this route by sta’rute.. For a host of
reasons, -FS’s request for a major change to universal demand éhould be
presented to the Legislature, not this Court. See Part III.B.

Plaintiffs submit that the more serious issues here, on which the U.S.

District Court really seeks guidancé, concern to what extent Washington law



on demand futility should be further developed by drawing on an extensive
body of Delaware law. The Delaware judiciary is well versed in corporate
law and its decisions are persuasive. in particular, the Delaware Subreme
Court’s test for assessing demand futility — stated in A;ﬂonson v. Lewis, 473
A.2d 805 (Del. 1984) — is widely .follc.)wed. When moving to dismiss this
caée in federal court, F5 itself cited Aronson as providing the thtrolling
legal standard for excusing demand. To develop Washington law on demand -
futility, this Court too'should follow Aronson. See Part I11.C.

Likewiée, decisions of the Delaware Court of Chancery, a specialty
tribunal for business disputes, are also highiy respected. The Chancery
Court’s Ryan opinion sets forth sound principleé on pleading demand ﬁltilify
-in the options backdating context, and therefore should also be followed here.
See Part II1.D.

IL STATEMENT OF THE CASE
A, Plaintiffs’ Complaint Challenges an Elaborate
Backdating Scheme at FS Carried out to Enrich
Its Top Officers and Directors
A stock option is the right to buy shares of a public company at a
particular purchase price, known as the exercise or “strike” price. See
Appendix in Support of Plaintiffs’ Brief on Certified Question (“PA”):2.

Public companies almost univerSally set the exercise price at the fair market

 value of the stock on the date the option is granted. PA:2. When the stock’s



trading price exceeds an option’s exercise price, the option is “inbthe money”’
and valuable to the holder. If the trading price goes down after the grant
date, however, the option is “uﬁder water” and worthless. PA:3.
Approximately a decade ago, a new practice ensued in corporate boardrooms
aimed at reducing this uncertainty and increasing option Value‘s. The practice
was simple and yét difficult for government regulators or shareholders to
detect. Corporate insidéré in charge of issuing options selected — put more
bluntly, falsified — the option grant date with the benefit of hindsight to
coinﬁide with a dip in the trading price. Akin to betting on a horse race bafter ’
it is over, this is stock option “backdating.” PA:3.
In March 2006, The Wall Streét Journal pubﬁshed an article titled

“The Perfect Péyday.” The investigative piece confirmed What many had

long suspected —backdating was widéépread in public companies. PA:84. A
wave of shareholder lawsuits soon challenged this practice. The derivative

complaint now before this Court, filed on behalf of F5 against its board

meﬁqbers and certain top officers, is one such suit. Plaintiffs assert causes of
action under the Securities Exchange Act of 1934, the Sarbanes-Oxley Act of |
2002 and state common law (breach of fiduciary duty and related claims).

PA:70-78. The complaint alleges, among marny detailed allegations, that 12-
of 26 stock option grants to F5°s directors and tdp officers fell on the lowesf

or second-lowest monthly closing price for F5 stock in a given time frame.



PA:2. "fhe odds of this occurring by chance are just 1 in 2,764,905. PA:2.
Charts in the complaint graphically demonstrate how F5’s board had an
uncanny aptitude, too precise to be good guesswork or luck, to pick option
grant dates at the bottom of the trough. PA:27-36. There was great
pecuniary incentive to backdate. Defendants have realized over $161 million
. by exercising backdated optidns. PA:3.

The harm to F 5 (of iﬁterest because this is a éhareholder derivative
case) from this outright} greed has been substantial. PA:62-64. Because the
exercise price for F5 insidgrs’ stock acquisitions was artificially low due to
backdating, money that should have goné into F5°s corporate coffers through
the sale of stock was retained, instead, by those insiders, who then sold the
shares at great profit. PA:62. In October 2006, F5 announced that an
internal investigation had uncovered irregularities related to option grant
practiées at the company. PA:3. Asv F5 told the market: -

" Based on its analysis to date, the company anticipates that it

may be required to record additional non-cash, stock-based

compensation expense of up to $30 million, in the aggregate,

for fiscal years 1999 through 2006, to restate its financial

statements for fiscal years 1999 through 2005, and to amend
its financial statements for the first half of fiscal 2006 . . ..

In light of the expected adjustments described above,
the company’s financial statements and earnings releases and
similar financial communications relating to fiscal periods
commencing on or after October 1, 1998, which is the first
day of the company’s fiscal year 1999, and through the date
of this release should no longer be relied upon.



PA:3-4. Stri{pped‘of jargon and euphemism, F5 had no choice but to revise
its accounting and related financial statements for a seven-year period due to
unlawful opﬁon backdating. PA:63. Aithough tﬁe parties will formally
litigate all fapt issues, F5’s aﬁnouncement essentially admitted to the market
that backdating was going on at the company. PA:3-4, 63-64.

B. In Federal Court, F5 Treated Delaware Law on
Demand Futility as Controlling

F5’s statemént of the case distills the key events leading to the U.S.
Distriét Court’s certification order in July 2008. Plaintiffs have one
addendum, however, to F5’s procedural history.

In its 6pening brief, FS argues that RCW 23B.07.400(2) reduires
“universal demand"’ and, in any event, this Court should steer clear of
" Delaware law in construing the statute. In its two motions to dismiss,

however, F5 urged the fedéral court to apply the 'very'prgcedent it now
diéparages in this Court. F5 argued plaintiffs had to plead only that demand
was futile and that this should be assessed under the “two-pronged test for
analyzing a claim Qf demand futility” announced in Aronson. Motioﬁ to
Dismiss for Failure to Make Demand, p. 10 (Record No. 49). After plaintiffs
‘amended their complaint, F5 moved to dismiés and, once more, cited
Aronson as controlling the futility inquiry. See Motion to Dismiss Amended

Complaint for Failure to Make Demand, pp. 23-24 (Record No. 80). As



shown below, although F5 has done a turnabout, F5’s initial instinct on these -

legal points was correct.!

"III.  ARGUMENT

A. Shareholder Derivative Actions Play a Critical
Role in Holding Corporate Wrongdoers
Accountable

1. The Derivative Suit Has Long Been
Recognized as a Valuable Tool to Enforce
Strict Fiduciary Duties

For nearly as long as the public corporation has existed as a form of
business organization, the shareholder derivative action has. served an
essential companion function. | It promotes accountability in corporate
governance and ultimately the integrity of capital mérkets. “Devised as a Suit
in equity, the purpose of the derivative action was to place in the hands of the
individual shareholder a means to protect the interests of the corporation
from the misfeasance and malfeasance of “faithless directors and managers.’”
Kamen v. Kemper Fin. Servs., 500 U.S. 90, 95, 111 S. Ct. 1711, 114 L. Ed.
2d 152 (1991).> Among the benefits, “derivative suits have played a ratfler

important role in protecting shareholders of corporations from the designing

! At page 27 of its opening brief, F5 drops a footnote making a string of factual
assertions without record support. The gist is that F5 purportedly took a number of steps to
investigate and remedy the backdating scheme and, as such; a demand on the F5 board
would not necessarily have been futile. For the record, plaintiffs dispute the factual
assertions but, in any event, they have nothing to do with the issues before this Court.

2 Citations and footnotes are omitted, and emphasis is added, unless otherwise stated.



scherﬁes and wiles of insiders who are willing to betray their company’s
interests in order to enrich thémselves.” Surowitzv. Hilton Hotels Corp.,383
U.S.‘363, 371, 86 S. Ct. 845, 15 L. Ed. 2d 807 (1966).
| Although F5 strains to show otherwise, these very principles animate
Washington jﬁrisprudence. This state has no docﬁnented hostility to
shareholder protections. To the contrary, in circumstaﬁces where “the
| corporatibn is incapable of enforcing éright ofactionaccruingtoit. . . equity
will permit a suit to be brought by a stockholder or stockholders to enforce a
right of action belonging to the corporation.”‘ Goodwin v. Castleton, 19
Wn.2d 748, 761, 144 P.2d 725 (1944). The derivative action is necessary
where the corporation is controlled by the “guilty parties.” Davis v.
Harrison, 25 Wn.2d 1, 9-10, 167 P.2d 1015 (1946).
Equity’s recognition hére reflects the stringent nature of defendants’
fiduciary obligations. Corporate officers and directors “occupy a fiduciary
relation to épriVate corporation and the shareholders thereof akin to that of a
trustee, and owe undivided loyalty, and a standard of behavior above that of .
‘the workaday world.” State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co.,
- 64 Wn.2d 375, 381, 391 P.2d 979 (1964). Quoting Cardozo, this Court has
| emphasized: ““Not honesty alone, but the punctilio of an honor the most
sénsitiv_e, is then the standard of behavior. ... Only thus has the level of

conduct for fiduciaries been kept at a level higher than that trodden by the



crowd.”” Obert v. Envtl. Research & Dev. Corp., 112 Wn.2d 323, 337, 771
P.2d 340 (1989). Although a punctilio of honor may sound old fashioned,
courts compel this, as they should, when reviewing claims of options
backdating. For example:
Loyalty. Good faith. Independence. Candor. These

are words pregnant with obligation. The Supreme Court did

not adorn them with half-hearted adjectives. Directors should

not take a seat at the board table prepared to offer only

conditional loyalty, tolerable good faith, reasonable

disinterest or formalistic candor. Itis against these standards,

and in this spirit, that the alleged actions of spring-loading or

backdating should be judged.
Inre Tyson Foods, Inc.,No. Civ.A. 1106-CC, 2007 WL 2351071, at *4 (Del.
Ch. Aug. 15, 2007).

Ideélly, strict fiduciary obligations deter corporate managers from

feathering their own nest and infuse them to do what is best for the company

_ and its shareholder owners. “An underlyiﬁg premise for the irnposition of

fiduciary dﬁties is a separation of legal control from beneficial ownership."’
Mallone V. Brincdt, 722 A.2d 5,9 (Dél. 1998). “The(difector’s fiduciary duty
to both the corporation and its shareholders has been characterized by this
Cvourt as a triad: due care, good faith, and léyalty. That friparte fiduciary
duty does not opérate intermittently but is the constant compass by which all |
director actions for the corporation and interactions with its shareholders

must be guided.” Id. at 10. When corporate insiders losé their fiduciary



compass, the deri\}ative action “educates corporate direcfcors in the principles
of fiduciary responsibility and undivided loyalty.” Brendle v. Smith, 46 F.
Supp. 522, 525 (S.D.N.Y. 1942).
2. Given the Limited Resources
Constraining Public Prosecutors, Private

Litigation Is Essential to Remedy
Corporate Fraud

Indeed, F5’s request to gut the shareholder derivative action in this
state could not be more untimely. Since the bursting of the high-tech stock
market bubble at the beginning of this decade, the United States has been
plagued by fraudulent business conduct. Several notorious examples include
the ﬁpancial manipulations by Enron and other companies, the deceitful
conduct by market analysts who deliberately distorted their research reports,

“and the market timing and other abusivé practices by mutual fund managérs.
Such egregious betrayals of the public trust have dulminated in perhaps the
most dire economic circumstances since the Greét Depression.3

The practice of granting stock options to corporate officials arose
several decades ago as part of a ﬁovement to align the pay of éxecutives

more directly with the interests of shareholders. Corporate officials would

3 See generally Bethany McLean & Peter Elkind, The Smartest Guys in the Room.:
The Amazing Rise and Scandalous Fall of Enron (2003); Kurt Eichenwald, In a String of
Corporate Troubles, Critics Focus on Boards’ Failings, N.Y. Times, Sept. 21,2003, §1 at 1;
Gretchen Morganson, As Scandals Still Flare, Small Victories for Investors, N.Y. Times,
Mar. 11,2007, §3 at 1.
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thus, according to the theory, have the incentive to increase the price of their
companies’ shares so they could proﬁt themselves by exercising their options
to purbhase stock that had risen in value. The stock market, however, is an
inherently risky endeavor. When most exchangés plummeted in the early
part of this decade, many corporate insiders, as noted, began selécting phony
“grant” dates by hindsight to make their options much more profitable. See
Mark Maremont & Charles Forelle, Bosses’ Pay: How Stock Options Became
Part of the Problem, Wall St. J., Dec. 27, 2006, at Al.

The practice of options backdating first came to light in a study
published by University of Iowa Finance Professor Eric Lie. He found that
inany times there were big jumps in stock prices right after companies
represented that their options had been granted, even though no favorable
news had been announced that would account for those iﬁcreases. The
obvious expianation for Professor Lie Was that corporate executives were
consciously changing the grant dates of their options back to low points in
their stocks’ histories so they could maximize their gain when they exercised
them. Professor Lie estimated that this perrﬁcious practice occurred at almost
30 percent of exchange-listed companies. See Eric Lie, On the Timing of
CEO Stock Op?z’on Awakds, 51 Mgmt. Sci. 802 (2005). Announcing the
indictment of former corporate executives for this practice, Deputy U.S.

(113

Attorney General Paul McNulty made this candid judgment: ““When options
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are backdated to a time when the share price was lower, and without honest
disclosure, those 'options are simply theft from shareholders.”” Charles
Forelle & James Bandler, Dating Game — Stock-Options Criminal Charge:
Slush Fund and Fake Employees, Wall St. J., Aug. 10, 2006, at Al. As‘ of
March 2007, more than 140 companies were under investigation for options
backdating and more than 70 corporate officials had been fired or resigned
because of it. See Mark Maremont et al., Companies Say Backdating Used in
Days After 9/11, Wall St. J., Mar. 7, 2007, at Al. |

| Although there has been some governmental response to this turmoil
roiling the capital markets, public proéecutors have limited resources to
attack the plague of backdating at so many companies. The Securities and
Exchange Commission (“‘SEC”), the federal agency charged with enforcing
the securities laws, to date has brought only approximately 30 civil actions
and there has been just one notable criminal conviction. See www.sec.gov/
spotlight/optionsbackdating.htm (last visited Nov. 12,2008); Former CEO to
‘Serve 21 Months for Backdating, MSNBC, Jan. 16, 2008, www.msnbc.msn
.corﬁ/id/22685 773 (last visited Nov. 12,2008). Three former chairmen of the
SEC stressedv récently: “The problem wifh the S.E.C. today is that it lacks the *
money, manpower and tools it needs to do its job.” William Donaldson,
Arthur Levitt, Jr. & David Ruder, Muzzling the Watchdog, N.Y.. Tirﬁes,

Apr. 29, 2008, at A19.
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Appropriately, then, the derivative suit has been called a “needed
policeman,” Daniel J. Dykstra, The Revival of the Derivative Suit, 116 U. Pa.
L. Rev. 74, 78 (1967), and “the chief regulator of corporate management.”
 Cohenv. Beneﬁcz'al Loan C’orp., 337U.S. 541,548, 69 S.Ct. 1221, 93 L. Ed.
1528 (1949). Empirical evidence demonstrates that “executives temp;ced to
lie about earnings,” and Who_‘e.ngage in other fiduciary abuses, are more
concerned aboﬁt the “immense detcrrent power” of shareholder actions than
anything government regulators might do. Myriam' Gilles & Gary B.
Friedman, Exploding the Class Action Agency Costs Myth: The Social Utility
of Entrepreneurial Lawyers, 155 U.Pa.L.Rev. 103 , 106 (2006). In ensuring
clean markets and responsibie corporate governance, there has. long been a
role for stockholder plaintiffs as “private Attorney Generals,” a term first
coineci By the distinguished jurist Jerome Frank. Associated Indus. of New
York State v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943), vacated and remanded
on other grounds, Ickes v. Associated Indus., 320 U.S. 707, 64 S. Ct. 74, 88
L. Ed. 414 (1943). Pri\%ate actions “furnish a benefit to all shareholders by
providing an important meéns of enforcement.” Millsv. Elec. Auto-Lite Co.,
396 U.S.375,396,90 8. Ct. 616, 24 L. Ed. 2d 593 (1970). As another court
baptly put the rriatter, private enforcement in some circumstances “giv[es]
point to the only sanctions ac‘;ual and potential wrongdoers fear.” Pomerantz

v. Clark, 101 F. Supp. 341, 346 (D. Mass. 1951).
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" B. Washington Is a Demand Futility State

1. Under RCW 23B.07.400 and Its
Legislative History, a Presuit Demand Is
Excused When It Would Be Futile or
Useless

Against ‘this backdrop, F5 invites the Court to whittle away at
shareholder protections by flexing its common law muscles. As F5 tells it,
“in Washington, the entire concept of derivative litigation is grounded in the
common law.” Opening Brief of Nominal Defendant F5 Networks, Inc.
(“OB”) 9. “This Court, thé reasoning goes, may simply proclaim that
Washington follows so-called universal demand. F5’s pre.mi’se is erroneous
and, in fact, seeks to divert the Court from the relevant legal sources. As
framed by the U.S. District Court’s certiﬁcation.. order, the issue is actually
one of statutory interpretation. RCW 23B.07.400(2) provides for a demand
futility standard, and the issue is not close. |

In relevant part, Washington’s statute instructs that a derivative
complaint must “allege with particularity the demand made, if any, to obtain
action by the board of directors and either that the demand was refused or
ignored or thy‘ a deménd was not made.” RCW 23B.07.400(2). Because
the derivative plaintiff may invoke the courts and explain why a demand was
not made, the Legisla@e could not have intended ;to mandate a presuit

demand in virtually all circumstances, as F5 asserts.
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A broader view of the Washington Business quporation Act
(“WBCA”) confirms this conclusion. The search for plain meaning considers
not just the statute directly at issue, but also “related statutes™ that shed light
on the most reasonable interpretation. State v.- Campbell & GWinn, 146
Wn.2d 1, 11,43 P.3d 4 (2002). Asabeasic foundational premise, the WBCA
“explicitly grants to shareholders the right to bring derivaﬁve- ac;tions on
behalf of corporations.” Lundberg'v. Coleman, 115 Wn. App. 172, 177, 60
P.3d 595 (2002) (citing RCW 23B.07.400), review denied, 150 Wn.2d 1010,
79 P.3d 446 (2003). The Legislature could not have meant to empower
shareholders to sue derivatively, but then impose a grudging demand rule all
but eviscerating this right. When applying statutes, “unlikely, absurd or
strained consequences” in ti’liS Vein “should be avoi,ded.-"’ State v.
Fjermestad, 114 Wn.2d 828, 835, 791 P.2d 897 (1990). |

Even assuming for sake of argument that RCW 23B.07.400(2) is
susceptible to “more than one reasonable interpretation,” the Court would
next “employ tools of stéltutory construction such as legislative history to
interpret the statute.” Tesoro Ref. & Aﬂa‘g Co. v. Dep’t of Revenue, 164
Wn.2d 310, 317-18, 190 P.3d 28 (2008). Here, the legislative history

underscores that the statute provides for demand futility.
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Washington is one of many states that patterned its corporate law
statutes on national model acts promulgated by the American Bar Association
(“ABA”). This lineage has been distilled as follows:

Common law largely controlled the law of corporations in
Washington until statutory enactments changed that law.

In 1965, the Washington State Legislature adopted the
‘Washington Business Corporation Act (WBCA), Laws of
1965, ch. 53, which was based largely on the national Model
Business Corporation Act.

In 1984, the national Model Business Corporation Act
was revised in response to extensive comment throughout the
country. In 1989, the Washington State Legislature
substantially revised the WBCA, Laws of 1989, ch. 165, to
incorporate many provisions of the national 1984 Revised
Model Business Corporation Act (Model Act).

Ballard Square Condo. Owners Ass’n v. Dynasty Constr. Co., 158 Wn.2d
603, 620-21, 146 P.3d 914 (2006) (J.M. J ohnsén, J., conourriﬁg). The
particular section at issue here, RCW 23B‘.07.4OO(2),‘Was enacted in 1989 as
part of the last major WBCA revision. |

A rich legislative history on the 1989 statutory revamp is found in the
Senate Journal. As this Court has explained, the official comments “included
in the Senate Journal, 51st Legis. 2977;3 112 (1989)” ére “indicative of
legislative intent.” Equipto Div. Aurora Equip. Co. v. Yarmouth, 134 Wn.2d

356, 366, 950 P.2d 451 (1998); see also Ballard Square, 158 Wn.2d at 623
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(JM. Johnson, J., concurring). Courts thus rely on the Senate Journal
comments when resolving statutory inte_rpretation issues under the WBCA.*

The Senate Journal explains that under RCW 23B.07.400(2), the
derivative plaintiff should make a presuit demand “in most circumstances.”
PA:120 (quoting Senate Journal, 51st Legis. 3031 (1989)). Nonetheless,
“there may be circumstances showing that a demand on the board of directors
would be useless, and in those circumstances it should be sufficient to allege
the reasons why the plaintiff did not make the demand.” PA:120. Hence, if -
“[tjhe goal of statutory interpretation is to carry out the legislature’s intent,”
as this Court has often instructed, then the proper gioss here is no fnystery.
Tesoro, 164 Wn.2d at317. Although not restficting the circumstanceé under
which demand will be excﬁsed, RCW l23B.07.400(2) is fundamentally a
demand futility statute.

Unable to ignore the legislative guidance, F5 tries to bufy the Senate
Journal passage in a footnote. F5 professes unc‘értainty over “what ‘useless’
means in this context.” OBI18 n.11. “Importantly,” F5 asserts, “the term |
futility’ does not appear anywhere in the MBCA or WBCA commentary on

derivative procedures. “ Id. (emphasis in original). With a_lli respect, this is

4 See, e.g., Ballard Square, 158 Wn.2d at 614 n.7;. Equipto, 134 Wn.2d at 366-67,
369, 371; Sound Infiniti, Inc., ex rel. Pisheyar v. Snyder, 145 Wn. App. 333, 345-46, 186
P.3d 1107 (2008).
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quibbling.  Courts treat “futile” and “useless” in this context as
interchangeable. “Equity will not require a useless act . . . . Where demand
upon the board would be ‘futile,” the demand requirement will be excused.”
Heineman v.‘ Datapoint Corp., 611 A.2d 950, 952 (Del. 1992), overruled in
part on other grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000).'5
Indeed, the doctrine of futility is deeply embedded in this Court’s
jurisprudence. “We think it is fhe general rule that a demand is never
necessaryv where it would be unavailing if made.” Burrows v. McCalley, 17 }
Wash. 269,276, 49 P.‘ 508 (1897). This reﬂecfs that “equity does not require
the doing of a useless thing.” State ‘v. Fulwiler, 76 Wn.2d 313, 324,: 456P.2d
322 (1969). “It is Hornbook law that the law does not require a uéeless act.”
Fraﬁklz’;% County Sheriff’s Office v. Sellers, 97 Wn.2d 317,334,646 P.2d 113
(1982). Given these settled propositi‘ons, it is unremarkable the Legislature
adopted a demand futility standard inRCW 23B.07.400(2). F5 has certainly

cited no relevant authority for reading the statute any other way.

3 See also Kaster v. Modification Sys., Inc., 731 F.2d 1014, 1017 (2d Cir. 1984)
(“demand is excused if the demand would be “futile,” ‘useless’ or ‘unavailing™); Newtonv. .
Hornblower, Inc., 582 P.2d 1136, 1141 (Kan. 1978) (“futile or useless”); Tasner v. Billera,
379 F. Supp. 815, 825 (N.D. Ill. 1974) (“a useless act or an idle ceremony or completely
futile”). '
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2. Before RCW 23B.07.400, Washington
Courts Recognized Demand Futility

As noted, Washington corporations were governed by common law
until the WBCA was enacted in 1965 and then revised substantially in 1989.
This evolution from common to statutory law has spawned lively debates on
whether the WBCA abrogated common law, or coexists with it. Compare
' Ballard Square, 158 Wn.2d at 610 (majority opinion) with id. at 621 (J.M.
Johnson, J., concurring). Simplifying the resolution of this case, no such-
issue is presented here. Before the Legislature enacted RCW 23B.07.400,
Washington courts applied, in today’s parlance, a demand futility standard.

In Williams v. Erie Mountain Consol. Mining Co., 47 Wash. 360, 91
P. 1091 (1907), the trial court overruled a demurrer contending that
shareholders suing deriv.atively had “no legal capacity to sue.” Id. at 361.
On appeal, the judgment was challenged on the theory that “there was no
demand ﬁpon the corporation or its officers to bring suit.” Id. Rejecting the
argument, this Court affirmed and explained:

“In the state courts it is generally held that a

stockholder may excuse a failure to demand corporate action

by showing that the persons charged with the wrongdoing,

and who would be parties defendant to the action, are still in

control of the corporation as directors, or that the wrongdoers

control a majority of the board of directors, or by proof of any

other facts which clearly show that a demand for corporate
action would have been useless.”
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Id. at 363. Williams illustrates, moreover, that managefial self-dealing (such
as options backdating) is the type of harrn that may be remedied in a
derivative suit. The derivaﬁve “‘right of action arises . . . where the directors
and officers are acting, not in faithful discharge of their trust, but are
perverting their official powers to their own personal gain and benefit, and in
fraud of the rights éf the shareholders.”” Id.

Seeking to explain away a century of case law, F5 denigrates this
Court’s precedent as “confusing and inconclusive.” OB15. There is nothing
inartful or ambiguous about it. In other early decisions, this Court recognized
thére must be judicial recourse for stockholders to attack breaches of
fiduciary duty harming the corporation, without requiring useless presuit
demandé on the wrongdoers. See Elliott v. Puget Sound Wood Prods. Co., 52
Wash. 637, 641, 101 P. 228 (1909); Kneeland Inv. Co. v. Berendes, 81 Wash.
372,376, 142 P. 869 (1914).

More recent Washington decisions reinforée this point. “Under
exceptional ci-rcurristances, one or more of its corporate stockholders may sue
to enforce the corporate right by way of a derivative suit. Such a suit is one
in equity to enforce a corporate right which the corporation fails, is unable,
or refuses to asseﬁ by court action.” La Hue v. Kéystone Inv. Co., 6 Wn.
App. 765,A 777, 496 P.2d 343 (1972), review denied, 81 Wn.2d (1972).

Although derivative actions have been described as “disfavored” —a word F5
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seeks to overplay — this simply means such cases are brought in “exceptional
circumstances.” Haberman v. Washington Pub. Power Supply Sys., 109
Wn.2d 107, 147, 744 P.2d 1032 (1987) (citing Lc; Hue). "fhese do not
include, as in Haberman itself, where bondholders are constrained by their
own contractual commitments from_suing derivatively. By contrast, futility
of demand is one exceptional circumsténce allowing a derivative action.
“The doctrine of futility excuses demand on directors when the majority of
the directors are the alleged wrongdoers.” Id. at 154. |

3. A Shift to “Universal Demand” Is for the
' Legislature

In short, both RCW 23B.07.400(2) and preexisting case law confirm
that Washington is a demand futility state. F5’srequest for universal demand
disregards a cardinai admonitioﬂ. “‘Courts do not amend statutes by judiciéal'
construction . . . .> We show greater fespect for the legislature by preserving
the Iegislature’s fundamental role to rewrite the statute rather than
undertaking that legislativé task ourselves.” In re Parentage of C.A.MA.,
154 Wn.2d 52, 69, 109 P.3d 405 (2065). A few additional considerations
highlight that a seismic shift to- universal demand is for the Legislature.

Significantly, the arrival of universal demand as a legal doctrine.
postdates RCW 23B.07.400(2). AsevenF5 acknowledges, the 1989 WBCA

was patterned on the ABA’s 1984 model act. See Equipto, 134 Wn.2d at
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361. The ABA, however, did not modify its model act to propose universal
deménd until after the WBCA revision. See Committee on Corporate Laws,
Changés in the Model Business Corporation Act — Amendments Pertaz'm’ng fo
Derivative Pro.ceedings, 45 Bus. Law. 1241 (1990).

F35 cites no authority for its assumption that subsequent model acts,
restatements of law and the like may be used to put a new and fundamentally
different gloss on R-CW.23B.O7.40(5(2). OB21-22, 25-28. Courts? in fact,
reject this unorthodox method of statutory interpretation. The “approach

V expressly adootod by the MBCA drafters” in the ABA’s 1984 rhodel act, and |
then adopted by‘the _Legislatlh_'e for Washington in 1989, must control. Sound
Infiniti, 145 Wn. App. at 346 n.3. Although the ABA’s model act has
evolved, this factor supports plaintiffs’ reading .of RCW 23B.07.400(2), not
F5’s interpretation. In ascertaining legislative intent, key is that the
Legislature has not enacted the recent model act ohanges. “[Wlhen the
model act in an area of law contains a certain provision, but the legislature
fails to adopt such }; provision, our courts conclude that the legislature
intended to reject the provision.” Lundberg, 115 Wn. App. at 177-78.

Apart from timing issues, universal demand breaks from the
traditional common law rule excusing demand when it would be “useless” or

an exercise in “fuﬁlity.” Williams, 47 Wash. at 363; Haberman, 109 Wn.2d

| at 154. In light of this departure, the legislative route is how states have
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overwhelmingly approached the subject. With just one exception, every
jurisdiction to adopt universal demand has made this change by statute. F5
so demonstrates by collectirig the state statutes in a footnote. OB22 n.14.
Unsurprisingly, a true universal demand statute reads Véry differently. See,
e.g., Miss. Code Ann. §79-4-7.42. No state following universal demand has
a statute written like RCW 23B.07.400(2). 'Aﬁd, no state following universal
demand provides, as the Washington Legislature did, that demand is excused
when it would be “useless.” PA:120.

- The only exception to the legislative approach proveé_ thé rule. In
Cukerv. Mz’kalauskas, 547 Pa. 600, 692 A.2d 1042 (1997), the court adopted
wholesale a set of American Law Institute principles governing derivative
litigation. Id. at 611-14. In contraét to Washington and many other states,
the Pennsylvania Legislature had not promulgated a demand statute.
Pennsylvania’s cofnmon lav.v» exception for demand futility was already
“extremely limited,” 50 judicial adopﬁon of universal demand there made |
little practical difference. LukeJ. Bergstrom, S’upreme Court’s Cuker
Decision Clarifies Shareholder Derivative Litigation in Pennsylvania, 69 Pa.
Bar Ass’n Quarterly 25, 26 (1998).

More analogous is the experience of several other states. Tenhessee’s
demand statute, also based on the 1984 model act, is identical to

Washington’s. Tenn. Code Ann. §48-17-401(b). Tennessee common law
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has long provided that demand is excused when it is an “‘idle ceremony.’”
Lewis on behalf of Citizens Sav. Bank & Trust Co. v. Boyd, 838 S.W.2d 215,
221 (Tehn. Ct. App. 1992). Rejecting a universal demand interpretation, the
~ Tennessee Court of Appeals held that “[t]he demand requirement fashioned
in [the] early cases is now embodied” in the Tennessee statltte. Id. The court
emphasized that Tennessee’s law “does not contain the universal demandl
requirement” the ABA added to its model act only later. Id. at 222 n.3..

New York’s demand statute resembles Washington’s as well. N.Y.
~ Bus. Corp. Law §626(c). When presented with the i issue, the New York |
Court of Appeals declined to scrap demand futility in favor of universal
demand. “Since New York’s demand requirement is codified,” the court
explained, “univetsa_l demand may only be adopted by the Legislature.”
Marx v. Akers, 88 N.Y.2d 189, 198, 666 N.E.2d 1034 (1996). The court
found significant ttlat “New York State has also considered aﬁd continues to
consider 'imple'menting a universal. demand requirement,” but “the
Legislature has yet to enact a universal_'démand requirement.” Id. at 197.
The same is true as to the Washiﬁgton Legislature'.

The Indiana Supreme Court too has declined an invitation to declare
universal demand by judicial fiat. According to F5, the Indiana decision
“guts thé futility exception and effectivety results in a ‘universal’ demand

standard,” thereby “preserv[ing] the demand futility exception in name only.”
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OB42-43. This description is, to put it kindly, far fetched.‘ Interpreting a
similarly Wo-rded demand statute, the Indiana Supreme Court actually held
. that Indiana “retains the futility standard” and, moreover, “the Indiana BCL
does not impose universal demand.” In re Guidant S holders Derivative
Litig., 841 N.E.2d 571, 572 (Ind. 2006) (original caps and bold omitted).
Although F5 seeks to paper over the poirit, Indiana’s futility exception was
narrowed based on an unusual statute giving éreat deference to special -
litigation committees. Id. at 574-75. As Indiana’s high court emphasized,
“[t]his section of our law has no . . . counterpart” in the ABA’s 1984 model
act. Id at 575. Notably, it also has 'no counterpart in the WBCA at issue
here. Thus, to the extent analogous, Guidant supports plaintiffs, not F5.
Like the courts in Tennessee, New York.and Indiana, the Maryland
Court of Appeals adds to this chorus by refusing to legislate a new universal
demand rule fér that state. The Maryland court explained that universal
demand was “a‘ radical departure from our current common law.”
Werbowsky v. Collomb, 362 Md. 581, 618, 766 A.2d 123 (2001). The court
stressed that “this is a matter that should be subj ected to legislative hearings,
at which all inte‘rested groups, and not just the litigants in one case, can
preseﬂt their views.” Id. Similarly, North Carolina appellate jurisprudence
shifted from demand futility to universal demand only after state lawmakers

amended the corporate code to providé for universal demand. This was
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simply a matter of applying the new statute ““as written.”” Norman v. Nash
Johnson & Sons’ Farms, Inc., 140 N.C. App. 390, 410, 537 S.E.2d 248
(2000), review denied, 3534N.C. 378,547 S.E.2d 13, 547 S.E.2d 14 (2001).
Other decisioﬁs emphasize fidelity to legislative intent. See also Gotfesfeld V.
Richmaid Ice Cream Co., 115 Cal. App. 2d 854, 860, 252 P.2d 973 (1953)
(presuif demand excused as “uselesé” where statute allowed plaintiff to
explain “‘reasons for not making such effort’”’). What Fs proposes — gqing to
universal demand but skipping the statutory amendment — is unfaithful to
judicial restraint.

Nor is universal demand a compelling approach. Althc;ugh F5 siﬁgs
its praises, tﬁis doctrine has not been- universally embraced, and with good
reason. Under universal demand, the board of directors wields nearly
absolute power over the choice to sue, even where the case would be brought
against the board for its own misconduct. As the U.S. Supreme Court -
obsérved, this tilts the playing field too heavily in the board’s favor.
“Superimposing a rule of universal-demand,” in place of the traditional
demand futility standard, “would clearly upset the balance [states] have
struck between the power of the individual shareholder and the power of the
directors to control corporate litigation.” Kamen, 500 US at 103.

Indeed, the notion of universal demand needs to be bonsideréd inthe

larger context of how derivative litigation is regulated. Contrary to F5’s
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suggestion, it is not easy to prosecute such actions successfully after passing
arguments over presuit demand. A shareholder bold enough to take on the
board, with even highly meritorious claims, must navigate multipl'e statutory
' requifements. In Washington, these include shareholder standing limitations, |
verified complaints, judiciai power to stay the case while the corporation
investigates the derivative claim, court approval of settlements or diémissals,
notice to shareholderé if the resolution will substantially affect their rights,
and even payment of defense expenses within the court’s discretion for
abusive derivative litigation (thereby deterring “strike suits”). See RCW
23B.07.400. If added to these strictures, universal demand would, préctically
speaking, gut the derivative action as a tool for holding corpdrate wrongdoers
accountable.

The purpoﬁedly superior efﬁcienéy of univérsal demand, moreover, is
- illusory. The high cburt correctly predicted that universal demand, where it
is embracéd, will “merely shift the focus of threshold litigation from the
question whether demand is excused to the question whether the directors’
decision to terminate the suit is entitled fo deference.” Kamen, 500 U.S. at
106. Also, universal demand statutes typically recognize an exception,
allowing the plaintiff to sue immediately, if “‘irreparable injury to the
corporation would result by waiting for the expiratidn of the ninety-day

period.” Miss. Code Ann. §79-4-7.42(2). Irreparable injury is another issue
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‘that must be litigated‘where, as often occurs, a shareholder acts to protect the
corporation before the waiting period expires. Hence, rather than reducing
collateral litigation, universal demand trades a court fight over demand
Afutility for litigation over other issues. See Kamen, 500 U.S. at 1.06-.07_.

At any rate, the ésserted béneﬁts of a new demand statute for
Washington shoﬁld be debated ina diffefent branch of government. Because
RCW 23B.0_7.400(2). currently provides for demand | futility, F5’s
preoc‘cupation with “policy considerations” is actually “not material for the
purposes of this discussion.” Lyzanchuk V. fakima Ranches Owners Ass'n,
Phase II, 73 Wn. App. 1, 6; 866 P.2d 695 (1994) (interpreting Washington
Nonprofit Corporation ‘Act). F5 “must take [its] case” for amending the
statute “to the legislature.” Lundberg, 115- Wn. App. at 178.

C. This Court Should Endorse Aronson v. Lewis as

Providing Persuasive Guidance on When
Demand Will Be Excused as Futile

1. Delaware Has Preeminence on Matters of
Corporate Law

The second part of the U.S. District Court’s certiﬁ—_ed question asks
whether “Washingtoﬁ follows Delav.vare’s demand futility standard.”
Certification Qrdér, p. 2 (Record No. 98). Besides Judge Lasnik, federal |
courts applying Washington law have understood as much. As stated in one
recent decision, “thé _Court concludes that the Washington State Supreme

Court would likely adopt the substantive demand requir'ement and apply a
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similar, if not the same, exception for futility as that employed in Delawa;e.” v
Inre Cray Inc. Derivative Litig., 431 F. Supp. 2d 1114, 1120 (W.D. Wash.
2006) (Zilly, J.). Another local.federal judge did the same, explaining that
“[t]he parties agree with Judge Zilly’s analysis of this point.” Schwarizman
V. McGavick, No. C06-1080P, 2007 WL 1174697, at *4 (W.D. Wash.
Apr. 19, 2007) (Pechman,J.) (same counsel representing F5 here).
Moreover, as noted above, F5 uréed Judge Lasnik to apply 4ronson, at least
before F5 sensed an opportunity to revisit its position. See Save Columbiav.
Columbia, 134 Wn. App. 175, 186, 139 P.3d 386 (2006) (discussing judicial
estoppel). Plaintiffs submit that all these courts and'litigeints' were on the
right track. | |

As Professor Folk so aptly put it, “viewed realistically, Delaware
corporation law is national corporation law.” Ernest L. Folk, III, The’
Delaware General Corporation Law xiii (1972). His comments are as true
today as when they were first made. For example,_ the New Mexico .Suprem.e
Court followed Delaware law last year because it 'is the “‘fountainhead of
| Ameripan corporations’ Whose courts ‘are known for their expert exposition
of corporate law.”” McMinnv. MBF Operating Acquisition Corp., 142 N.M.
160,172,164 P.3d 41 (2007) (collecting case.as).. “‘Delaware is recognized as .
a pacesetter in the area of corpofate law.”” IBS Fin. Corp. v. Seidman &

Assocs., L.L.C., 136 F.3d 940, 950 (3d Cir. 1998).
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At first blush, Delaware’s preeminence in Ameriean corporate
jﬁrisprudence masf seefn perplexing. Under a cornerstone principal of
conflicts of law, ’howeVer, the rules of the state where a business is
incomoréted govern how itis to be run. See CTS Corp v. Dynamics Corp. of
Am., 481 U.S. 69, 89-91, 107 S. Ct. 1637, 95 L. Ed. 2d 67 (1987). Because
of that “internal affairs doctrine,” Delaware has been.successful in attracting
incorporations by historiéélly presenting itself as a friendly home .for
corporat.e management. See generally William L. Cary, Federalism and
'Cor;porate Law: Reflections Upon Delaware, 83 Yale L.J. 663 (1974). Itis
debatable whether Delaware is as pro-management as in former yéars.
Nonetheless, as noted by a former professor and associate dean at Seattle
University Law School, Delaware remains the most popular state of
incorporatiqn for large, publicly-held companies as weli as for smaller firms
not incorporated in their home states. See Eric Chiappinelli, Cases and
Materials én Business Entities 123 (2006).

Bayless Manning, the former Dean of Sfanford Law School, put it
Weil 1in explaining his preference for Delaware in maters of corporate liaW;

- I'happen to be particularly fond of the state of Idaho. Thave a

home and spend a good bit of time there . . . but even I would

not argue that one should choose that jurisdiction for

litigation of a complex question of corporate law.... In

Delaware I will be dealing with pros... my Delaware

Counsel and I will have a wise range and sophisticated body
of corporation law — a jurisprudence if you will — to bring to
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bear on almost any problem that will arise. No other
jurisdiction can provide so much. That is why Delaware is in
fact national, and why its own gravitational pull tends to
attract more companies each year and thereby further
reinforce its preeminence.

Bayless Manning, State Competition: Panel Response, 8 Cardozo L. Rev.
779, 785-86 (1987). A prominent casebook underscores thesé observations:
| “Corporations prefer to litigate issues in Delaware rather than elsewhere
because of the knowledge, expertise, sophistication, and experience of the
Chancellor and four Vice Chancellors on corporate matters.”- Robert W.
Hamilton & Jonathan R. Macéy, Corporations Including Partnerships and
Limited Liability Companies 203 (2007).

In addition, two published experts on Washington corporate law echo
this view, citing Delaware’s “well-developed corporate case law” as a
leading consideration for Washington companies to incorporate there.
Stewart M Landefeld & Eric A. Dejong, Washington Business Entities,
Law & Forms §1.13, at 1-24 (2(1 ed. 2007). Other commentators have cited
the special expértise of the Delaware judiciary in corporate matters as a
reason why it attracts the lion’s share of incorporations. See, e.g.,
Demetrios G. Kaouris, Is Delaware Still a Haven for Incorporation?, 20 Del.

J. Corp. L. 965, 975-76 (1995).
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2. Aronson Is Sound and Widely Followed

The Delaware inquiry for excusing demand is found in Aronson and a
case elaborating it, Rales v. Blasband, 634 A.2d 927 (Del. 1993). Delaware’s
approach provides the appropriate assessment for when directors are too
conflicted to take action against the alleged Wrongdoers, either because they |
were complicit in the illegality or under the control of the culpable parties.
The Delawaré test requires moré than just blanket charges of such a situation.
In line with CR 23.1, Aronson details how a plaintiff has to ‘allege “with
particularly” sufficient reasons for not making demand. To do so, the
plaintiff must state facts in the complaint to create “a reasonable doubt . . .
that: (1) the directors are disinterested and independent andi (2) the .
challenged transaction was 'otheMse the product of a valid exercise of
. business judgment.” Ai?onsoﬁ, 473 A.2d at 814.

In subsequent cases, the Delaware Supreme Court has elaborated on
that standard. It has described the two prongs as alternatives, so satisfying
either one will excuse-demand. See Levine v. Smith, 591 A.2d 194 (Del.
1991). In addition, it has further explained the test’s steindard of proof as
requiring that the plaintiff show a “réas’onable belief” (something more than
“mere suspicions™) that the board either lacked independence or that the
transaction was not protected by thé business judgment rule. Grimes v.

Donald, 673 A.2d 1207, 1217 (Del. 1996).

-32-



As to the first prong, the plaintiff must allege in more than just
conclusory terms that a majority of the directors were interested 1n the
questioned transéctions or otherwise conﬂictéd. Another Delaware case
provides additional guidance on that point, noting “[d]irectorial interést exists
whenevér divided loyalties are present, or a director either has recéived, oris
entitled to receive, a personal financial benefit from the challenged
transaction which is not equally shared by the stockholders.” Pogostin v. |
Rz’ce,‘4-80 A.2d 619, 624 (Del. 1984). if that is the case, then the directors
should not be able to vdecide whether the corporation pursues litigaﬁon to
redress injury to it from the suspect transe;ction.

As to the second prong, the plaintiff must be able to pleéd facts
showing that tﬁe transaction was so egregious on its face that ;che board could
be said to have acted either in bad faith or in a grossly negligent fashion. Seé
Del. Code Ann. tit. 8, §102(b)(7); Smithv. Van Gorkom, 488 A.2d 858, 864
(Del. 1985). Delaware’s Court of Chancery has furthei' refined this inquiry,
ruling that for demand to be excused “plaintiffs must plead particﬁlarized
facts sufficient to raise (1) a reason.to doubt that the action was taken .
honestly and in good faith or (2) a reason to doubt that the board was

adequately informed in making the decision.” In re Walt Disney Co.

Derivative Litig., 825 A.2d 275, 286 (Del. Ch. 2003).
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The Aronson test is sufficiently rigorous and evinces an evenhanded
approach to the question of when demand should be excused. It constitutes
an appropriate barrier against so-called “strike suits,” meaning claims that
might be brought with little basis solely to extract quick settlements. See
Roberta Romano,‘ The Shareholder Suit: Litigation Without Foundation?,
7 J.L. Econ. .& Org. 55, 55-56 (1991). Aronson therefére serves as a good
mechanism for separating ex ante the wheat (meritorious clai.ms) from the
chaff (frivolous actions). The test eliminates baseléss suits Where there is
only an unsubstantiated sense that the directors are culpable of wrongdoing.
Yet it peﬁnits shareholders to prosecute much needed 'action's' against true
corrupt corporate conduct. Legitimate derivative suits can go forWard, as
the_y should, when shareholid'ers are able to articulate specific facts that show
~ a board is fatally compromised and unable to independently judge a matter
either because of its bwn interest or its failure to exercise propef business
judgment.

As with Delaware corporate law generally, its test for determining
demand futility has been widély embraced —hotwithsténding F5’s attempt to
argue otherwise. Two years ago, for example, the Nevada Supréme Court
adopted Aronson as its state’s benchmark for when demand would be
excused because it provides a more balanced assessment to demand futility

than an earlier approach Nevada had taken. See Shoen v. Sac Holding Corp.,
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137 P.3d 1171, 1180 (Nev. 2006). The Nevada high court called Delaware’s
'approach “a well-reasoned method for analyzing demand futility.” Id. at
1184. Oﬁ a similar rationale, Oregon recently followed Aronson. See
Crdndqn Capital Partners v. Shelk, 219 Or. App. 16, 29-30, 181 P.3d 773
(2008), review denied, 345 Or. 158,190 P.3‘d 379 (2008). Many other states
have dong the same.® In addition, bécausé of thé internal affairs doctrine, the
Aronson test has been followed by federal and state courts when adjudicating
derivative actions deaﬁng with companies incorporated in Delaware.” Such
widespread adoption has made the Delaware test for demand futility
pervasively influential in the Afnerican legal syst_erﬁ.

3. - F5’s Objections to Aronson Lack Merit

F5°s principal objection to the 4ronson test seems to be that it is too
lenient, thereby unduly divesting the board of its prerogative to manage a
company’s litigation. F5 asserts that it will be easy for plaintiffs “to imagine

(or concoct) reasons that a corporate director theoretically might not be

6 By way of illustration, Aronson has also been followed in Arizona (Blumenthal v.
Teets, 155 Ariz. 123, 745 P.2d 181 (1987)); California (Oakland Raiders v. Nat’l Football
League, 93 Cal. App. 4th 572, 113 Cal. Rptr. 2d 255 (2001)); New Jersey (In re PSE&G
S’holder Litig., 173 N.J. 258, 801 A.2d 295 (2002)); and Illinois (In re Abbott Labs.
Derivative S’holders Litig., 325 F.3d 795, 806-07 (7th Cir. 2003)).

7 See, e.g., RCM Sec. Fund, Inc. v. Stanton, 928 F.2d 1318, 1330-34 (2d Cir. 1991);

Blasband v. Rales, 971 F.2d 1034, 1047-54 (3d Cir. 1992); McCall v. Scott, 239 F.3d 808,
816-17 (6th Cir. 2001); Prof’l Mgmt. Assocs. v. Coss, 574 N.W.2d 107, 110-11 (Minn. Ct.
App. 1998), review denied, 1998 Minn. LEXIS 196 (Minn. Apr. 14, 1998).
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‘disinterested’ in alleged wrongdoing that occurred on that director’s watch.”
OB35-36. In an article cited by F5, a distinguished corporate law scholar
states that just the opposite is true. Professor Coffee concludes that Aronson
“rarely can be satisfied in the case of a publicly held corporation having a

board with a majority of outside directors.” John C. Coffee, Jr., New Myths

and Old Realities: The American Law Institute F acés the Derivative Action,
48 Bus. Law. 1407, 1412 (1993).

FS5 also relies on a federal judge’s separate opinion — writing only for
himself nearly two decades ago— that Aronson’s “reasonablé doubt”
language requires too little a showing to disqualify directors from managing
the firm’s litigation. Starrels v. First Nat’l Bank, 870 F.2d 1 168, 1175 (7th
Cir. 1989) (Easterbrook, J., concuning). Since then, however, the Delaware
Supreme Court has made clear that particularized facts showing something
more than just suspicion or conclusory beliefs must be pled to establish that
directors were either interested in. the questioned transaction or failed to
exercise their proper business judgment. See Grimes, 673 A.2d at 1.217..
Further, merely naming a maj ority of the directors as defendants or suing a
party who can control them is not enough to show that the directors lack
independence. See Lewis v. Graves, 701 F.2d 245, 249 (2d Cir. 1983). Nor

will merely demonstrating that a majority of them are connected with the
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culbable party through business or social ties suffice either for that purpose.
See Beam v. Stéwart, 845 A.2d 1040, 1044 (Del. 2004).

F5 posits that Aronson’s “reasonablé doubt” standard is too elusive
and spawns excessive litigation. To be sure, “reasonable doubt” is fact-
-s'peciﬁc, but this should not disqualify such a familiar standard. Again, at
issue here is striking the right balance. The Delaware Supreme Court has
noted that “‘[t]he “reasonable doubt” standard “is sufficiently flexible and
workable to provide the stockholder with “the keys to the courthouse’ in an
appropriate case where the claim is not based on mere suspiéions or stated
SOIely in conclusory terms.””” Id. at 1050. |

Also baffiing is F5’s reliance on a law review article claiming the
demand futility doctrine is “irrational because it makes the demand
* requirement turn on fhe court’s uninformed prediction of how the case will
rturn out on the merits.” Jeffrey S. Facter, Fashioning a Coherent Demand
Rule for Derivative Litigation in California, 40 Santa Clara L. Rev. 379, 393
(2000). On the contrary, the Delaware test uses particularized pleading
requirements  to weed out baseless actions from those legitimately
proéecuting corporate corruption and malfeasance. The article by Justice
Jacobs of the Delaware Supreme Court, also cited by F5, corroborates this
point. “Indeed, an important purpiose ofthe AronsonAapproach to the demand

requirement is to screen out, at the earliest stage, derivative litigation that will
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likely prove to be groundless.” Jack B. Jacobs, The Vanishing Substance-

Procedure Distinction zn Contempo'rary Corporate Litigation: An Essay, 41

Suffoik U. L. Rev. 1, 7 (2007). Time and experience have shown that

Aronson checks misuse o‘f the derivative action while keeping the courthouse

doors open to check abuses and legal violations by corpbrate fiduciaries.
D. Ryan v. Gifford, Specifically Involving Demand

Futility in the Options Backdating Context, Is
Also Sound and Widely Followed

1. Ryan Strikes the Appropriate Balance

Finally, the U.S. District Court has asked, does Washington “follow
the féasoning of Ryan v. Gifford, 918 A.2d 341 (Del. Ch. 2007) in cases
where the improper backdating of stock options has been. alleged?”
Certification Order, p. 2 (Record No. 98). The ahswér should be yes.

The Court of Chancery’s decision inARyan Was the first in Delaware to
apply Aronson’s deménd futility test 'in the céntext of stock option
backdating. Chancellor Chandler’s carefully reasoned opinion set forth a
detailed analysis of what derivative plaintiffs alleging options backdating
must plead in order to show demaﬂd flftility. Despite F5’s assertions to the
contrary, Ryan is widely followed and regarded as the leading authority on
derﬁand futility in the options backdating context. Ryan’s reasoning is

persuasive and should therefore be adopted by this Court.
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Shareholders in Ryan brought a derivative suit highly analogous to.
this case, as discussed further below. According to the complaint, the board
members of Maxim Inte grated Products, Inc. breached their fiduciary duties
by approving or lreceiving backdated stock options in violation of a
shareholder-approved stock incentive plan. Because the compensation
committee members who approved the backdated options 1n Ryan also
comprised hélf of the board at the time the complaint was filed, the court
concluded the committee’s approval “may be imputed to the entire board for
purposés of proving demand futility” and “the Aronson test applies.” Ryan,
918 A.2d at 353.

| In considering the second prong of Aronson, regarding whether there
is “reason to doubt that ... the chailenged acts Were the product of the
board’s valid exercise of business judgment,” the Chgncery Court concluded
plaintiffs had easily ﬁrovided sufficient .particularity to survive a motioﬁ to
dismiss for failure to make a presuit demand. Id. at 352. The plaintiffs
pointed to nine speciﬁé grants between 1998 and 2002 that occurred during
~ the lowest market price of the month or year, and provided the results of a
statistical analysis showing the average annualized return on “sporadic”
.grants to management was almost .ten‘ times higher than fhe anﬁualized

market returns generally in the same period. Id. at 354-55. Accordingly, the
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court determined the timing of the option grants “seems too fortuitous to be
mere coincidence.” Id. at 355.

In addition, the Chancery Court held it “cannot be . . . a valid exercise
of business judgment” for a board to backdate stock options when the terms
of shareholder-approved stock option plans require that options be granted at
the stock’s fair market value on the grant date and provide no discretion for
the board to alter the exercise date. Id at 354. The court reasoned that
“Ia] ltéring the aptual date of the grant so as to affect the exercise price
~ contravenes the plan;” and “[a] board’s kﬁowing and intentioﬁal decision to
exceed the shareholder’s grant of express (but limited) authority raises doubt
regarding whether such decision is a valid exercise of business judgment and
is sufficient to excuse a failure to make demand.” Id

~ The Ryan complaint also alleged that Maxim’s board made false
public disclosures to shareholders and the SEC and that the active violations
of the optioh plans resulted in overstated profits and reduced earnings to the
company. As aresult, the company would be adversely affected by tax and
accounting rules and Maxim’s financial stétements and tax reports would
likely need to bé restated. Id. at 348. Inlight of these allegations, there was
“reason to doubt that the challenged transactions resulted from a valid
exercise of business judgment.” Id. at 354. The court further stressed the

gravity of the misconduct in a backdating case:
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A director who approves the backdating of options
faces at the very least a substantial likelihood of liability, if
only because it is difficult to conceive of a context in which a
director may simultaneously lie to his shareholders (regarding
his violations of a shareholder-approved plan, no less) and yet
satisfy his duty of loyalty. Backdating options qualifies as
one of those “rare cases [in which] a transaction may be so

~egregious on its face that board approval cannot meet the test
of business judgment, and a substantial likelihood of director
liability therefore exists.”

Id. at 355-56 (emphasis in original) (quoting Aronson, 473 A.2d at 815).
F5’s attack on Ryaﬁ ié unconvincing. F5 argues that Ryan “sets the
bar much too low for a would-be derivative plaintiff,” because the court “did
not require the jplaiﬁti_ffs to adduce any evidence that fraudulent ‘backdating’
actually occ;urred.” 'OB46 (emphasis in original). F5’s argument, however,
ignorés the principle that “the pleader is not required to plead evidence.”
Brehm, 746 A.2d at254. As Judge Robart explained in following Ryan, “the
question is whether the plaintiff has alleged circumstances from which it may
be reasonably. inferred that backdating as opposed to an innocent
bookkeeping error occurred.” Edmondsv. Getty, 524 F. Supp. 2d 1267, 1272
(W.D. Wash. 2007). This touchstone recognizes that before discovery, few if
aﬁy shareholders can plead with assurance “‘precisely what defendants knew

about backdating . . . and exactly when they knew it.”” Id. at 1277.
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Ryan rejected a similar objection. There, it was argued that the -
backdating allegations were not particularized because they failed to allege
the board’s actual knowledge. Disagreeing, the court reasoned:

[I]t is difficult to understand how a plaintiff can allege that

directors backdated options without simultaneously alleging

that such directors kmew that the options were being

backdated. After all, any grant of options had to have been

approved by the committee, and that committee can be

reasonably expected to know the date of the options as well as
the date on which they actually approve a grant.

Ryan, 918 A.2d at 355 n.35 (emphasis in 6rigina1). This inference at the
pleading stage of board knowledge is logilcal.ly sound. F5 .ovérlc;oks that.
proving the case is “for another day.” Conradv. Blank, 940 A.2d 28,40 n.22
(Del. Ch. 2007). |

2. Statistical Analysis Is Commdnly Used to

Support a Reasonable Inference of
Backdating

F5 challenges the use of statistical analysis that evaluates option
grants to show patterns of backdating. The Merrill Lynch analysis is one
such methodology. PA:93. It “measure[s] the extent to which ’stock price
performance subsequent to options pricing events diverged from stock price
performance over a longer period of time to measure the aggressiveness of
the timing of option grants.” Ryan, 918 A.2d at 354. Specifically, the
analysis looks at “annualized stock price returns for the twenty day period

subsequent to options pricing in comparison to stock price returns for the
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calendar year in which the options Were granted.” Id. at 346. F5 argues the
use of such a statistical analysis is “flawed” and “effectively meaningless”
because “it is a virtual certainty that at least some ofthe many thousands of
U.S. companies grénting options would, purely by chance, have grant
pétterns that coincide with stock lo'w-points and appear unreasonably
‘lucky.”” OB47-48 (emphasjs in original).

F5’s contention, ho§vever, misses the point of drawing on this
methodology to plead a claim for relief. The Merrill Lynch analysis shows
the annualized percentage return on granté to management compared to the
aninual return to the average shareholder dﬁring applicab1¢ time periods. The
Merrill Lynch analysis thus suppoﬁs tﬂe theory that if option grant dates lare |
truly selectéd at random, there should not be unusually high annualized
returns on options granted to officers and directors comf)ared to public
invéstovrs./ PA:22-24. Under these circumstances, as the Chancery Court
held, it is reasonable to infer backdating. See Ryan, 918 A.2d at 354-55.

Moreover, contrary to F5’s assertions, Ryan did not look at the
Merrill Lynch analysis in a vacuum. Rather, the Chancery Court lookéd to
“sﬁeciﬁc grants, speéiﬁc language in option plans, specific public
disclosures, and supporting ‘empirical analysis to allege knowing and.
purposeful violations of shareholdér plans and intentionally fraudulent public

disclosures.” Id. at 355. The Merrill Lynch methodology on option grants is
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simply one of several ways a court may “reasonably infer” that backdéting
occurred. “[The Merrill-Lynch analysis] emphatically suggests that either
defendant direcfors knowingly manipulated the dates on which options were
'granted, or their timing was extraordinarily lucky. Given the choice between
improbable good fortune and knowing manipulation of \opﬁon grants, the
Court may reasonably infer the latter, even when applying the heightened
pleading standards of Rule 23.1.” Id. at 355 n.34. Other courts have Widely
accepted the Merrill Lynch methodology for this purpose.8
F5’s nit-picking of the Merrill Lynch analysis also disregards the
settled procedural rules cabining the motion to dismiss that F5 chose to bring.
To counter the Merrill Lynch analysis, F5 relies heavily on the pro-industry
reporf issued by the NERA Economic Consulting ﬁrm. Based on this report,
F5 ﬁrges that various inferences and conclusions be drawn in defendants’
favor. OB47-48. Under basic rules of procedure, however, “[r]esolution of a
battle of expert sources— as defendants expect to occur here— is
~ inappropriate on a motion to dismisé.” Inre We&tinghouse Sec. Litig., 90'.
F.3d 696, 709 n9 (3d Cir. 1996). Even with the requirement to plead

demand futility “with particularity,” a court “draws all reasonable inferences

8 ~ See also Edmonds, 524 F. Supp. 2d at 1274; Conrad, 940 A.2d at 40 n.30; In re
Computer Scis. Corp. Derivative Litig., No. CV 06-05288 MRP (Ex), 2007 WL 1321715, at
*14 (C.D. Cal. Mar. 26, 2007); In re Affymetrix Derivative Litig., No. C 06-05353 JW,2008
U.S. Dist. LEXIS 86187, at *11 (N.D. Cal. Mar. 31, 2008).
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from the complaint’s allegations in the plaintiff’s favor,” not defendants’
favor. Weiss v. Swanson, 948 A.2d 433, 441 (Del. Ch. 2008). F5 oveﬂooks
tﬁat on amotion to dismiss, courts are “bound to give plaintiffs the benefit of
-every reasonable inference, not to give defendants the benefit of every
doubt.” Tyson, 2007 WL 2351071, at *4.- | |
Consequently, as in Ryan, plaintiffs may rely on the Merrill Lynch
study to state a claim for relief. The Chancery Court has reaffirmed it is “not
persuaded that it should ignore” the Merrill Lynch analysis in options
backdating cases. Conrad,. 940 A.2d at 39 n.30. However, contrary
inferences potentially favorable to the defense, and supporting evidence to
the same end (such as the NERA report), simply do not come into play.9

3. Ryan Is the Leading Authority and Is on
Point :

‘Seeking to make a parody of Ryan, F5 calls the decision a “daﬁgerous :
anomaly.’A’l OB45 (capitalization and bold omitted). Courts, however,

overwhelmingly disagree. FS5 is the one marching out of step here.

’ There was some uncertainty in the U.S. District Court on whether the recent
decision in Tellabs, Inc. v. Makor Issues & Rights, Ltd.,, __ U.S.__ , 127 S.Ct. 2499, 168
L. Ed. 2d 179 (2007), applied to F5’s motion to dismiss. Tellabs addresses inference
drawing under the Private Securities Litigation Reform Act of 1995, an unusual statute
imposing special pleading requirements for securities fraud class actions. That statute,
however, “does not apply to individual or derivative suits.” Romero v. Career Educ. Corp.,
No. Civ.A. 793-N, 2005 WL 1798042, at *3 (Del. Ch. July 19, 2005). Accordingly, Tellabs
has no bearing here.
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Althpugh Ryan was decided only last year, it already has a long line
of followers pfecisely because it is well reasoned. Other Delaware Court of
Chancery decisions involving options backdating follow Ryan. See Conrad,
940 A.2d at 35-40; Weiss, 948 A.2d at 44.0—48; In re Tyson Foods, Inc.
Consol. S’holder Litig., 919 A.2d 563, 592 n.74 (Del. Ch. 2007). Federal
judges in Washington, applying Delaware law, have also relied on Ryan.
Recently, for example, Judgé Robart “adopt[ed] the reasoning in Ryan and |
finds that [plaintiff] alleged facts sufficient to reasonably infer that
backdating rather than innocent bookkeeping errors occurred.”- Edmonds,
524 F. Supp. 2d at 1276. Federal courts oﬁtside this state follow Ryan t00.'°
Even when distinguishjng Ryan, other federal judges refer to this seminal
precedent with approval.!! |

Tellingly, F5 identifies only one decision supposedly at oddé with
Ryan. According to 'FS, Ryan was somehow rejected in Desimone v.

Barrows, 924 A.2d 908 (Del. Ch. 2007). To the contrary, the Desimone court

0" See e.g., Affymetrix,2008 U.S. Dist. LEXIS 86187, at *16-*25; In re Cirrus Logic,
Inc., No. A-07-CA-212-SS, 2008 WL 4065925, at *5 (W.D. Tex. Aug. 28, 2008); In re
Atmel Corp. Derivative Litig., C 06-4592 JF (HRL), 2008 WL 2561957, at *5-*8 (N.D. Cal.
June 25, 2008); In re Maxim Integrated Prods., Inc., Derivative Litig., 574 F. Supp. 2d 1046,
1060-61 (N.D. Cal. 2008); Plymouth County Ret. Ass’'n v. Schroeder, No. 07-CV-04772
ADS ETB, 2008 WL 4254151, at *4-*9 (E.D.N.Y. Sept. 5, 2008); Belova v. Sharp, No. CV
07-299-MO, 2008 WL 700961, at *4-*6 (D. Or. Mar. 13, 2008).

u See In re VeriSign, Inc., Derivative Litig., 531 F. Supp. 2d 1173, 1193 (N.D. Cal.
2007); In re Finisar Corp., 542 F. Supp. 2d 980, 990-93 (N.D. Cal. 2008).
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lauded Ryan as “carefully-reasoned” and “well-written” but distinguished its
facts. Id. at 929-31.

Similar to Ryan, plaintiffs here employed the Merrill Lynch
methodology. It reveals that, between 1999 and 2006, the F5 defendants
received, on average, a 788.6 peréent return on their stock optioﬁ grants
while shareholders received, on average, only a 19.'9 percent return over the
same time pefidd— a mammoth disparity of 7.68.7 percent in févor of
management. PA:23. Plaintiffs have also alleged that of the 26 grants issued
during the relevant period, 9 fell on the date with the lowest closing price in
the month while another 3 fell on the second-lowest price date in the moﬁth.
PA:25; Similar to Ryan, F5’s shareholder-approved stock option plans
expréssiy disallow backdating. PA:17-20. Just as in Ryaﬁ, moreover,
Aplaintiffs havé alleged that defendants maée false public disclosures and, as a
result, have subjected F5 to liability for acéounting, disclosure, and tax
“consequences. PA:38-60. While plaintiffs in Ryan alleged that “three
members of a [sixénember] board approved backdated options, and another
board member accepted them,” Ryan, 918 A.2d at 356, plaintiffs have done
one better. The operativé complaint alléges that four members of the six-
member board not just approved, but received, backdated options. PA:64-66.
.Long delays in reporting option grants to the SEC further support the

reasonable inference that many grants were backdated. PA:24.
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Thus, while F5 séeks to recast the complaint as relying exclusively on
the Merrill Lynch study, plaintiffs do not rest entirely on statistical analysis.
Their complaint is much broader and deeper. Stati.stikcs and proBabilities, and
other facts, corroboréte what F5 essentially admitted in its bombshell to the
market that accounting and related financial statements for several years
“should no longer be felied upon.” PA:4.. Contrary to F5’s suggestion,
demand futility in this case does not rest on “the conclusory allegation that a
director ‘approved’ a challenged option grant,” and Ryan did not hold this
will somehow suffice. OB49. As in Ryan, plgintiffs ha\}e. bleaded diverse
and particularized facts supporting the reasonable inference that backdating
occurred, thereby excusing demand.

For its part, F5 urges a‘grudging pleading standard akin to proving the
case with smoking guns before any discovery. As support for this stringent
approach, F5 has relied previously oﬁ In re CNET Networks, Inc., 483 F.
Supp. 2d 947 (N.D. Cal. 2007), which purports to apply Delaware _law.
Brieﬂy, however, CNET runs afoul of Ryan and has been rejected by the
Delaware Chancery Court for this reason. | .

In CNET, a federal court in Cal.ifomia refused to find demand excused
where plaintiffs alleged eight specific option grants between 1998 and 2003
wére backdated, but failed to plead facts about when and how often all past

stock options were granted, under what circumstances those options were
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granted, or the board’s role in granting the allégedly backdated options. /d. at
- 958-59. Deféndants there even admitted backdating occurred. Id. at 950-51.
Nevertheless, the court analyzed each stock option grgnt in detail, drawing
inferences against the plaintiffs to determine whether there could be an
innocert explanation for the grant dates. After concluding that only one of
the grants could reasonably have been backdated and imputed to thé current
- board, the court then considered whether there was reason to doubt any of theT
directors could be disinterested or indepeﬁcient. Although two directors
served on the compensation comnﬁttee at the time of the challenged conduct,
the court noted that their “mere membership” did not alone suffice to show
they were conﬂicted. Id. at 963.

The CNET decision strays from the pleading principles followed by
Ryan and the many courts in its line. CNET placed an improper bﬁrdén on
the plaintiffs there when the court seemingly allowed defendants, on amotion
to dismiss, to rebut allegations of backdating. Under CNET, a derivative
plaintiff wbuld need to refute any countervailing argument or inference
potentially favoring the defenée. Again, at this stage, plaintiffs must only
allege facts frorﬁ which backdating may be reasonably inferred. See, e.g.,
Ryan, 918 A.2d at 355 n.34; Edmonds, 524 F. Supp. 2d at 1274.

Indeed, on where Delaware stands, Ryan is unquestioﬁably the law.

The Chancery Court has explicitly disapproved of CNET:
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To the extent CNET andseveral other recent decisions of that
court [the U.S. District Court for the Northern District of
California] can be read as applying a substantially harsher .
standard than is applied in Ryan or in this decision, the court
declines to follow them.

Conrad, 940 A.2d at 38 n.22." As Conrad and many'other. courts have |
concluded, Ryan strikes an appropriate balance on what derivative plaintiffs
in options backdating cases must plead to show demand was futile. ‘The
principles animating Ryaﬁ and its progeny ensure shareholder access to the
judicial system to remedy serious corporate misconduct without opening

floodgates for baseless claims.

IV. 'CONCLUSION

To summarize plaintiffs’ position, the answer to the certified question

is ths.t a presuit demand will be excused under RCW 23B.07.400(2) when it

- would be futile or useless. Because Delaware’s gu@dance is persuasive in

elaborating Washington law, this Court should follow the Aronson two-part

test fof assessing demand futility in derivative litigation generally; and Ryan
in derivative cases involving options backdating.

DATED: November 14, 2008 - Respectfully submitted,

LAW OFFICES OF TAMARA J.
DRISCOLL ‘
TAMARA J. DRISCOLL (WSBA 29212)

-50-



S:\CasesSD\F5 Derivative\BRF 00055613.doc

321 North 80th Street
Seattle, WA 98103
Telephone: 206/286-1821

COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

TRAVIS E. DOWNS III (pro hac vice)

KEVIN K. GREEN (pro hac vice)

BENNY C. GOODMAN III (pro hac vice)

655 West Broadway, Suite 1900

San Diego, CA 92101

Telephone: 619/231-1058

619/231-7423 (fax)

DANIEL J. MORRISSEY (pro hac vice)
GONZAGA UNIVERSITY '
SCHOOL OF LAW

721 North Cincinnati Street, Box 3528
Spokane, WA 99220

Telephone: 509/313-3693 .

Fax: 509/313-5840

Attorneys for Plaintiffs

-51-



DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare:

1. That declarant is and was, at all times herein mentioned, a
citizen of the Unitéd States and a resident of the County. of San Diego, over
| the age of 18 years, and not a party to or interested party in the within action;
that declarant’s business addres(s is 655 West Broadway, Suite 1900, San
Diego, California 92101.

2. .That on November 14, 2008, declarant served the
PLAINTIFFS’ BRIEF ON CERTIFIED QUESTION by depositing a true
copy thereof in a United Stafes mailbox at San Diego, California in a sealed
envelope with postage thereon fully prepaid and addressed to the parties
listed on the attached Service List.

3. | That there is a regular communication by mail between the
place of mailing and the places so addressed. |

© 1 .declare under penalty of perjury that the foregoing is true and
correct. Executed this fourteenth day of November, 2008, at San Diego,

California.

Terree DeVries



F5 DERIVATIVE (APPEAL)
Service List - 11/14/2008 (06-0168A)
Page 1 of 2

Counsel For Defendant(s)

Stellman Keehnel
Brian D. Buckley
Kit W. Roth

DLA Piper LLP (US)
701 Fifth Avenue, Suite 7000
Seattle, WA 98104-7044

206/839-4800
206/839-4801 (Fax)

Richard A. Kirby

K&L Gates LLP

1601 K Street, N.W.
Washington, DC 20006

202/778-9000
202/778-9100(Fax)

George E. Greer

Lori Lynn Phillips

Orrick Herrington & Sutcliffe LLP
719 Second Avenue, Suite 1000
Seattle, WA 98104

206/839-4300
206/839-4301(Fax)

Counsel For Plaintiff(s)

Travis E. Downs il
Kevin K. Green
Benny C. Goodman |l

Coughlin Stoia Geller Rudman & Robbins LLP
655 West Broadway, Suite 1900
San Diego, CA 92101

619/231-1058
619/231-7423 (Fax)

Hugh Frederick Bangasser
Philip M. Guess

K&L Gates LLP
925 Fourth Avenue, Suite 2900

‘Seattle, WA 98104-1158

206/623-7580
206/623-7022 (Fax)

Robert M. Sulkin
Gregory J. Hollon

McNaul Ebel Nawrot & Helgren PLLC
600 University Street, Suite 2700
Seattle, WA 98101-3143

206/467-1816
206/624-5128 (Fax)

Randy J. Aliment
John A. Knox

Williams Kastner & Gibbs PLLC

Two Union Square

601 Union Street, Suite 4100

Seattle, WA 98101-2380
206/628-6600
206/628-6611(Fax)

John K. Grant
Suzanne H. Kaplan

Coughlin Stoia Geller Rudman & Robbins LLP
100 Pine Street, Suite 2600
San Francisco, CA 94111-5238

415/288-4545
415/288-4534 (Fax)



F5 DERIVATIVE (APPEAL)
Service List - 11/14/2008 (06-0188A)
Page 2 of 2

John G. Emerson
Emerson Poynter LLP
830 Apollo Lane
Houston, TX 77058

281/488-8854
281/488-8867 (Fax)

Professor Daniel J. Morrissey
Gonzaga University School of Law
721 North Cincinnati Street, Box 3528
Spokane, WA 99220-3528

509/313-3693
509/313-5840 (Fax)

Kirk Robert Mulfinger

Mulfinger Law Group

13555 Bel-Red Road, Suite 111-A
Bellevue, WA 98005-2324

425/283-4155
425/283-4156 (Fax)

Courtesy Copy

The Honorable Robert S. Lasnik
United States District Court

Western District of Washington
700 Stewart Street

Seattle, WA 98101
206/370-8400

William B. Federman
Sara E. Collier

Federman & Sherwood
10205 North Pennsylvania
Oklahoma City, OK 73120

405/235-1560
405/239-2112(Fax)

Tamara J. Driscoll

Law Offices of Tamara J. Driscoll

321 North 80th Street

Seattle, WA 98103
206/286-1821

Kip B. Shuman

The Shuman Law Firm
885 Arapahoe Blvd.
Boulder, CO 80302

303/861-3003
303/830-6920 (Fax)

The Honorable Janet Thornton
United States District Court

Western District of Washington
1717 Pacific Avenue, No. 3100

Tacoma, WA 98402
253/882-3730



