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I. INTRODUCTION

Petitioner is an innocent spouse who divorced her former husband after he
admitted to sexually assaulting the next door neighbor. Years later, the
neighbor sued the former husband and Petitioner for the husband’s intentional,
sexual, tortious conduct that the former husbénd perpetrated solely to satisfy his
own personal sexual desires. The trial court and the Court of Appeals held the
former husband’s intentional sexual tort resulted in community liability. The
trial court and the Court of Appeals voided the interspousal property
distributions incident to the Petitioner's divorce. Petitioner seeks this Court to
review this matter and determine: (A) whether courts should be refrained from
imposing cornmunity liability for one spotise’s intentional sexual misconduct;
and (B) whether a married couple can settle their property claims in a marital
diséolution proceeding without fear the interspousal transfer, which did not
affect creditors, will later be disturbed by a creditor's subsequent collateral
attack. |
II. PETITIONER'S IDENTITY

Petitioner is the Appellant at the Court of Appeals and the defendant at the
trial, |
II. CITATION TO APPELLATE DECISION TO BE REVIEWED

Petitioner requests the Washington State Supreme .Court review the
Washington State Court of Appeals published Opinion and decision
terminating review in Clayfon v. Wilson, Cause No. 57891-0-1, WL 2406195,
Washington Court of Appeals, Division One (2008) and the Order G*raﬁting in

Part Appellant's Motion for Reconsideration dated June 16, 2008 (collectively



the “Opinion”).
IV.ISSUES PRESENTED FOR REVIEW
A. Community Liability Issues.

1. The Opinion conflicts with this Court's opinion in deElche v. Jacobsen'

by: (A) Imposing liability on a marital community for a spouse’s intentional

sexual tort perpetrated solely to satisfy his own personal sexual desires because
the conduct has only tenuous connection with the community (i.e., gaining
access to the victim through a community activity); (B) Not protecting the
innocent spouse’s interest in community property when she is not a tortfeasor;
(C) Improperly finding the Petitioner personally liable (jointly and severally)
for the Former Husband's intentional sexual tort.

2. The Opinion conflicts with this Court’s opinions in Smith v. Retallick’;
Za Framboise v. Schmidt’; McHenry v. Short"; Bergman v. State® and Division
Three’s Opinions in dichylmayr v. Lynch® and Brown v. Spokane County Fire
Protection Dist. No. 17 because these opinions use respondeat superior as the
vehicle to determine community liability.

3. The Opinion conflicts with this Court’s oi)inions inNz'éce v. Elmview

Group Home® and C.J.C. v. Corporation of Catholic Bishop of Yakima® and

' 95 Wn.2d 237, 622 P.2d 835 (1980) (Recovery limited to husband’s separate property
and one-half the community property for husband’s sexual assault of Ms. deElche during
community recreational activity).

2 48 Wn.2d 360, 293 P.2d 745 (1956).

342 Wn.2d 198, 254 P.2d 485 (1953).

429 Wn.2d 263, 186 P.2d 900 (1947).

3 187 Wn. 622, 60 P.2d 699 (1936).

6 6 wn. App. 434, 493 P.2d 1026 (1972).

721 Wn. App. 886, 586 P.2d 1207 (1978).

$ 131 Wn.2d 39, 52-59, 929 ).2d 420 (1997);

® 138 Wn.2d 699, 718-20, 985 P.2d 262 (1999)



other Court of Appeals’ opinions in Bratton v. Caulkins'®, as well as Division
One’s opinions in Kuehn v. White,"* Thompsonv. Everett Clinic,"* and S.H.C.
v. Lu," all holding that respondeat superior does not impose vicarious liability
for intentional sexual torts.

4. Ttisamatter of great public importance to take this opportunity to
define a marital community’s liability for one spouse’s intentional torts,
generally, and intentional sexual torts specifically.

B. Uniform Fraudulent Transfer Issues

1. This is a matter of great public importance and an excellent opportunity
for this Court to clarify the interplay between marital dissolution actions, which
distribute property between spouses, and the Uniformed Fraudulent Transfer
Act (UFTA), which allows creditors to avoid transfers when a debtor transfers
property beyond a creditor's reach. Washington's equitable lien Jaws, which
protects creditors by allowing them to reach the net equity in community assets
even after the assets are distributed between a couple in a marital dissolution
proceeding; RCW 26.16.210, which requires spouses prove good faith in
interspoﬁsal transactions; Washington's common law conclusive fraud for
interspousal transfers; and Washington's common law that holds fraud, even in
interspousal transactions, is never presumed.

2. This Opinion conflicts with Division Two's opinion in Pacific Northwest

Life Ins. Co. v. Turnbull** holding there can be no actual fraud unless the trial

1973 Wn. App. 492, 870 P.2d 981 (1994),

124 Wn. App. 274, 600 P.2d 679 (1979),

1271 Wn. App. 548, 860 P.2d 1054 (1993)

3 113 Wn. App. 511, 529, 54 P.3d 174 (2002)
451 Wn. App. 692, 702, 754 P.2d 1262 (1988).



court makes findings supporﬁng all fraud elements.

3. The Opinion, which presumes fraud in intgrspousal transfers and
requires the spouses to disprove fraud, conflicts with this Court's Opinion in /n
re Bubb's Estate””, and Jones v. Jones'® which both stated transactions betwéen _
spouses have never been held to be presumptively fraudulent.

4. The Opinion conflicts with this Court's opinion in Jores v. Jones”
where this Court held a couple proved good faith when entering a property
settlement agreement and transferring property between themselves after the
husband was involved with another woman and the deed was recorded months
later.

5. This case is of great public interest because it requires this Court to
determine when a transfer occurs under UFTA. Both the trial court and
Division One deemed the transfer to occur when the Petitioner and her husband
signed their PSA. RCW 19.40.061(1)(i) unambiguously states that transfers
occur when the deeds are recorded in the public record.

6. This case is of great public interest because it :ié necessary to determine
whether married person can agree to distribute their property in a consensual
marital dissolution proceeding without fear their decree will be subsequently
voided by a creditor because the creditor's rights are not affected by the parties'

dissolution decree.'®

1353 Wn.2d 131, 331 P.2d 859 (1958).

16 56 Wn. 2d 428, 337, 353 P.2d 411

1756 Wn.2d 328, 353 P.2d 441 (1960).

' Hanson v. Hanson, 55 Wn.2d 884, 887, 350 P.2d 859, 861 (1960); See also See
Farrowv. Ostrom, 16 Wn.2d 547, 552, 133 P.2d 974, 976 (1943); Arneson v. Arneson,
38 Wn.2d 99, 227 P.2d 1016 (1951).



7. This case is also of great public interest because the Opinion inhibits
spouses from settling their property disputes when dissolving their marriages.
Washington State has a strong public policy favoring settlements.” The
Opinion's effect will require spouses who are exposed to contingent tort
liabilities to have their interspousal asset distributions resolved by a trial judge
lest it be set aside by subsequent creditors if they settle their property disputes
by agreement. Here, Respondent did not initiate his personal injury lawsuit
until after the marital dissolution trial would have occurred.” Obviously, there
could be no UFTA violation if a court distributed the Petitioner's and her

| Former Husband's property after trial. |

8. The Opinion conflicts with the Court's decision in Watters v. Doud"’,
where this Court held that a community creditor was limited to collecting the
net equity of the community property at the time the marriage was dissolved.
The Opinion further conflicts with RCW 1 9.40.081(b) and (c) which limits a
creditor's remedy to the value at the time the alleged fraudulent transfer took
place. Here, by voiding the interspousal transfers, Respondent may claim he is
entitled to collect his judgment from the former community's assets post-
dissolution appreciation.

9. It is of great public importance to make Washington's debtor-creditors

laws uniform with other state's laws. By resurrecting Davison v. Hewitf?,

¥ Puget Sound Energy v. Certain Underwriters at Lloyd’s London, 134 Wn. App. 228,
240, 248, 138 P.3d 1068 (2006).

20 CP 5-9, (Filed June 17, 2004); Ex 160 (Marital Dissolution Case Schedule setting trial
date: November 3, 2003).

2195 Wn.2d 835, 838-41, 631 P.2d 369 (1981).

22 6 Wn.2d 131, 106 P.2d 753 (1940). '



Division One obliterated the entinguishment provision in RCW 19.40.091(c)
related to insider transactions involving spouses.??
C. Damages

1. Division One’s ruling conflicts with this Court's opinion in Cook v.
Danaher Lumber Co** that requires a party prove pre-injury earning capacity in
order to adequately pfove future lost earnings.?
V. CASE STATEMENT

On December 5, 2002, Mary Kay Wilson’s [Petitioner's] world began
unraveling when she learned her husband had been arrested by the police for
sexually assaulting their next door neighbor, Ahdrew Clayton [Respondent] 26
Shortly after his arrest, Former Husband admitted he sexually assaulted
Respondent and other young boys.?’

Petitioner reacted normally to these revelations and immediately sought to
dissolve her marriage.® Hoping to secure her future,?® Petitioner also told
Former Husband she wanted “e\}erything.”s % Humiliated and ashamed, Former

Husband agreed.®’ She also demanded Former Husband move from the

couple’s Kenmore home.>* A week later, he moved to a vacation home in

- Seabeck.>?

% See Freitag v. McGhie, 133 Wn.2d 816, 822, 947 P.2d 1186 (1997).
61 Wn. 118, 112 P. 241 (1910).

B 1d. at 124.

26 7RP 37; 9RP 124.

2T TRP 5-6, 39-40; 8RP 166-67, 169-70; 9RP 125.
2 7RP 5-6; 8RP 166-67, 171; 9RP 126.

2 8RP 172-73.

30 8RP 172-73; 9RP 128-29.

31 7RP 8-9; 8RP 173; 9RP 126-27.

2 8RP 171.

3 7RP 7-8; 8RP 171, 183.



Petitioner hired a family law attorney, Victoﬁa Smith [Ms. Smith], to
represent her in filing a marital dissolution action.** Former Husband did not
hire counsel and negotiated a Settlement Agreement.*> Ms. Smith drafted a
Dissolution Decree and a Property Settlement Agreement [PSA] confirming
the couple’s agreement.>®

Ms. Smith also had Former Husband sign qu/itclajm deeds for the former
couple’s jointly held real property. Ms. Smith, héwev_er, did not file them at the
Recorder’s Office until after the 90-day cooling off period was expired and the
Dissolution Decree was to have been entered.”’

When Former Husband and Petitioner signed the PSA, they believed
Former Husband would receive a SSOSA sentence that would have meant he
had continued ability to work as a forklift salesman.*®

* After Petitioner learned of Former Husband’s acts, their relationship
became business-like.?*. The former couple lived in separate homes.*® They
never shared the same bed.* When they did see each other, they spoke few

words.”? The Wilsons® was dissolved in March 2003 when the Court adopted

> SRP 122; 8RP 174; 9RP 127.
% SRP 122-25; 7RP 10.
% Petitioner had demanded everything but $174,000 in liquid cash and $7,000 worth of
furnishings. 9RP 119. 123, 128; Trial Exhibit 13, Wilson PSA, §4.3.5, In. 7-10. Former
Husband felt guilty, so he gave Petitioner whatever she wanted. 7RP 8-9.
37 SRP 146-47; 8RP 186-87; SRP 144 (testimony regarding the 90-day cooling off
g)eriod), 173 (deeds were not filed until after the 90-day cooling off period).

S 7RP 21-22, 89-91.
* TRP 14.
4 7RP 7-8; 8RP 171, 183.
“I 8RP 169, 190.
“2 8RP 190. Petitioner did continue to help Former Husband in exchange for payment,
but their was no hope of reconciliation. 8RP 190.
%3 Trial Exhibit 14 (Decree of Dissolution).



the Wilsons’ PSA and entered a Dissolution Decree.** The Dissolution decree
was public record.* Ms. Smith recorded the deeds.*®

In September 2003, Former Husbahd learned he was not eligible for a
SSOSA and would receive a long-term prison sentence.*” Former Husband
pled guilty and was sentenced to 130 months.*®

On June 16, 2004, 18 months after Former Husband was arrested and more
than 15 months after the Wilsons’ divorce became official, Respondent filed a
lawsuit against Former Husband and the Petitioner.* Petitioner still owned all
the real property and other assets transferred to her in the PSA. She made no
effort to conceal, encumber, or reduce the prdperty’s value®

The trial court's unchallenged finding is that Former Husband assaulted
Respondent for his own sexual gratification.”® There was absolutely no
evidence Petitioner knew about Former Husband’s tortious acts.

Despite Petitioner not knowing anything about what was going on, a joint
and several judgment was entered against her.> Moreover, despite the trial
court’s findings Former Husband assaulted Respondent for Former Husband’s

own self gratification, the marital éommunity was vicariously liable for Former

* Trial Exhibit 14 (Divorce Decree with attached Property Settlement Agreement).
* SRP 176-77. '

%6 SRP 173-74; Exhibits 16-34 (Property Descriptions, Quit Claim Deeds and Excise Tax
forms). '

“7TRP 91-92.

“8 Trial Exhibit 4 (Judgment and Sentence — Felony).

“ P 5-9.

%% Opening Briefat 11.

1 CP 845 (Finding of Fact No. 4).

32 CP 857 (Conclusion of Law No. 8). In response to Petitioner’s Motion for
Reconsideration, the trial court changed its order by overtly stating Petitioner is not
separately liable for Former Husband’s tortuous actions.



Husband's intentional sexual tort.”

Testimony indicated that Respondent’s earning potential pre-injury was
equivalent to a high school graduate or a person with an associate arts degree™
--1no ﬁore than $35,400.%° At trial, however, Respondeht was earning $19 per
hour™® or $39,520 per year — more than his pre-injury earning potential.

Despite this, the trial court awarded $200,000 in future wage loss damages.”’
VII. ARGUMENT
A. Community Liability.

1. Conflict with deElche v. Jacobsen.” % Division One's decision contrasts
sharply with this Court's reasoning in deElche. deElche's facts are
indistinguishable from the present facts. In deElche, M. Jacobsen and his wife
were engaged in a community activity (recfeation) on the Jacobsen’s
community property. Mr. Jacobsen subsequenﬂy forcibly raped Ms. chlche.59

The deEiche court examined the common law regarding community
liability for a spousé's tortious acts and determined that the common law
yielded "illogical, inconsistent and unjust results."® Tt held that M. acobéen's
intentional sexual tort imparted separéte and not community liability despite his
gaining access to his victim through a community activity taking place on

community property.®’ This Opinion in this case conflicts with deElche (which

%3 CP 855 (Conclusion of Law No. 4).
% 6RP 51.

5 8RP 122.

% 6RP 182.

57 Finding No 22, CP 850

% 95 Wn.2d 237, 622 P.2d 835 (1980).
% Id. at 238.

 1d. at 242.

1 1d. at 238.



limited recovery to Mr. Jacobsen's separate property and hl:S interest in
community property)62 because it found community liability because Former
' Husband gained access to the Respondent through a community activity on
community property and found the community liable.53
2. Misguided Reliance on LaFramboise v. Schmidt.®* The Opinion found

LaFramboise determinative. deElche specifically criticized LaFramboise as
having found community liability based on "emotional overtones" and only
"tenuous contacts with the marital community."®’ |
Division One justified its using LaFramboise as a precedent upon a 1986

law review article by Professor Harry M. Cross who commented he thought
LaFramboise was correctly decided and had continued viability.®® Since
Professor Cross' article, however, this Court and various couits have
significantly limited vicarious liability based upon respondeat superior for
intentional sexual torts.” |
3. Respondeat Superior. Division One took a bold leap and refused to apply
respondeat superior to determine whether the community was liable for the
Former Husband's intentional sexual torts.%® To justify its decision, Division

One cited deElche® which relied on this Court's 1930's opinion in Bortle v.

21d. at 246.

% Opinion at  10- ] 28.

54 42 Wn.2d 198, 254 P.2d 485 (1953).
% 1d. at 242.

% Opinion at § 21.

7 See infraat .

68 Opinion at §22- 7 26.

% deEiche at 243.

10



05borne7°, which held a community is not a sebarate legal entity.”’ Division
One ignored, however, plethora opinions by this Court and other intermediate
appellate courts that continue to use respondeat superior to determine whether
a marital community should be liable for a spouse’s tort. ’Bergman v. State,”*
McHenry v. Short, 3 LaFramboise v. Schmids,'* Smith v. Retallick”;
Aichlmayr v. iynch76and Brown v. Spokane County Fire Proiectz'on Dist. No.
17

Finally, even Professor Harry Cross, in the same article cited by Division
One to bolster LaFramboise, admitted reSpondeat superior analysis is still the
proper vehicle to determine community liability.”®

Applﬁng respondeat superior, it is clear the community in this case was
not liable for the former husband's intentional tort. This Court has consistently
held there is no vicarious liability under respondeat superior for intentional
sexual torts.”” Other intermediate appellate divisions have also refused to
conclude there was vicarious liability under respondeat superior even when

grooming behavior occurred while the tortfeasor was acting within his

70155 Wn. 585, 589-90, 285 P. 425 (1930).

1d. at

2187 Wn. 622, 626-27, 60 P.2d 699 (1936).

29 Wn.2d 263, 273-74, 186 P.2d 900 (1947).

™ 42 Wn.2d 198, 200, 254 P.2d 485 (1953).

7 48 Wn.2d 360, 364-65, 293 P.2d 745 (1956).

766 Wn. App. 434, 435, 493 P.2d 1026 (1972).

721 Wn. App. 886, 888-89, 586 P.2d 1207 (1978).

78 Harry M. Cross, The Community Property Law in Washington (Revised 1985), 61
Wash. L.Rev. 13, 142 (1986). '

™ Niece v. Elmview Group Home, 131 Wn.2d 39, 52-59, 929 ).2d 420 (1997); C.J.C. v.
Corporation of Catholic Bishop of Yakima, 138 Wn.2d 699, 718-20, 985 P.2d 262
(1999); and S.H.C. v. Lu, 113 Wn. App. 511, 529, 54 P.3d 174 (2002).

11



authority on the principal's property. * The reason there was no vicarious
liability was because "the relationship was the result of [the teacher’s] wholly
personal motives and was done solely to gratify his personal objectives and
desires.”®! Division One has similarly held there’is no there is no vicarious
liability under respondeat superior for intentional sexual forts.5*

This Court has applied this same rule when determining whether a liability
is community or separate. In Bergman this Court held: “unless, in a given
instance, it can be sale that the husband was acting as the agent of the marital
community, the community is not liable.”*? |

Commentators today, agree that the respondeat superior theory prevails
when determining whether liability is 'community or separate.>*

Applying these sound respondeat superior principles to fhis case, it is clear
Former Husband was separately liable for his acfs. Former Husband had
stepped aside from managing property and had embarked on his own selfish
purpose - to gratify his personal sexual desires.®> This was not a case where

Former Husband was actively managing community property when the tort

occurred, such as mowing the lawn and running over the Respondent with the

8 See Bratton v. Calkins, 73 Wn. App. 492, 494, 870 P.2d 981 (1994).

81 1d. at 500. See also, Francomv. Costco Wholesale, 98 Wn. App. 845, 868-69, 991
P.2d 1182 (2000) where Division Three refused to extend liability to the marital
community despite the fact that a husband was earning money for the marital community
when he allegedly sexually harassed a co-worker because the husband committed the
sexual harassment for his own personal gratification.

82 Thompson v. Everett Clinic, 71 Wn. App. 548, 860 P.2d 1054 (1993) and S.H.C. v. Lu,
113 Wn. App. 511, 529, 54 P.3d 174 (2002).

8 Bergman at 626-27. ’ :

8 See 19 WAPRAC §14.9 (“if the alleged basis of liability is the management theory...,
community liability does not lie when the acting spouse exceeded authority and did a
wrongful act on his own account.”)

% CP 845 (Finding No. 4).

12



lawn mower causing personal injury.

Other community property jurisdictions, with identical or similar
community liability laws, have created special rulés for limiting community
liability for intentional torts. Arizona is a community property jurisdiction that
has identical substantially similar community liability laws.® In Shaw v.
Greer®’, the Arizona Supreme Court interpreted Washington's case law on
community liability for a spouse's tortious acts and concluded these cases
"proceed on the theory that the married tortfeasor was pursuing his work or
duties in the usual manner and attempting honestly to perform his work or
duties accérdin_.g to the direction of his employmenf or office.®® It then
considered the issue: "Should the community be liable for the torts of the
husband, not participated in by the wife, conceived and executed in malice for
the purpose of wickedly injuring the other."® The Court Reasoned "[s]uch a
tort could not benefit the employer, private or state, nor could it ordinarily
benefit the community." It then created a rule for intentional torts, that the
community-is not liable for one spouse's malicious acts unless it is specifically
shown that the other spouse consented to the act or that the community

benefited from it.*°

8 See Shaw v. Greer, 67 Ariz. 223,225, 194 P.2d 430 (1948) ("This court has repeatedly
made the observation that our community property law is more like that of the State of
Washington than of any of the other community property states.").

5767 Ariz. 223, 194 P.2d 430 (1948)

88 Shaw, 67 Ariz. at 225-29.

% Id. at 229.

% Shelby v. Savard, 134 Ariz. 222,229, 655 P.2d 342 (1992).

13



B. Uniformed Fraudulent Transfer Act

1. This is the first Washington case that addresses the interplay between the
UFTA and an uncontested Dissolution Decree. This case is of great
importance. Washington's policy is to encourage settlements.”! The Opinion is
| published and has precedential value. In marital dissolution cases involving
contingent liability for intentional torts, parties will ndt be able to settle their
property distribution claims arrﬁcably, lest the distribution be subsequently set
aside by creditors under the UFTA. This is especially important in cases like
this one where the Respondent never asserted a claim until after the marital
dissolution trial would have occurred.”* Clearly, had Petitioner went to trial
then the resulting property distribution would not have been disturbed.

2. Conflict with facts in Jones v. Jones.” Division One agreed with the trial
court that Petitioner failed to meet her burden of proving “good faith” under
RCW 26.16.210.** The Court rendered this conclusion despite the fact that the
facts in Jones unequivocally support the opposite conclusion.

In Jones, the Court determined that a husband’s transfer of property to his
former wife via a PSA was in “good faith” because when "fne wife filed fora
Nevada divorce she intended to dissolve the rﬁarﬁage because her husband was

cheating.®® Critical to this Court’s ruling in Jones was the fact that the wife had

" ' Puget Sound Energy v. Certain Underwriters at Lloyd’s London, 134 Wn. App. 228,
240,248, 138 P.3d 1068 (2006).

2 Ex 160 (Marital Dissolution Case Schedule setting trial date: November 3, 2003);
Complaint filed June 17, 2004, CP 5-9. ’
B 56 Wn.2d 328, 353 P.2d 441 (1960).

% Opinion at 7-8.

% Jones at 337-38. Plaintiff alleged former wife had acquired the divorce to vest the
transfer of property. The court found former wife’s motives pure; his lone purpose was
to divorce her cheating spouse.

14



not immediately recorded the deeds.*®
Division One failed to address the similarities between Jones and

the present case and instead stated:

The Supreme Court reversed [in Jores], but contrary to Mrs.

~ Wilson's suggestion, it was not because of any reluctance to
apply the law of fraudulent transfer to a conveyance between
spouses. Rather, it was because the evidence and the timing of
events could only support a finding that the transfer was made
in good faith.

The court neglected to explain how Petitioner was any less sincere than the |
wife in Jones. After all, as any wife would, she immediately sought a divorce
when learning her husband had sexually assault the neighbor boy. Her
sincerity was confirmed by the change in their relationship, which became
distant and business-like.”’ Finally, like the former wife in Jores, Petitioner did
not immediately record the deeds, she had her attorney wait approximately 3
months before filing the quit claim deed\s.98 And even after they were filed, she
did nothing to conceal of encumber them.?9

3. No Joint and Several liability. Petitioner asked the trial court to
reconsider its initial finding that Petitioner was separately liable, jointly andl
severally, for Respondent's Judgment against the Marital Community. In

response, Division One amended it decision by stating:

The record does not contain evidence of any separate property

% Id. at 338.

?7 Opening Brief at 12. Yes, Petitioner did continue to help Former Husband, but this
was out of the goodness of her heart and she clearly helped at arms-length. Moreover,
she received Former Husband’s paycheck in exchange for her help.

% Opening Brief at 31. ‘

% Opening Briefat 11.
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owned by Mrs. Wilson....Nevertheless, we conclude that .
Conclusion of Law 8 and the judgment should be amended to
clarify that Mrs. Wilson is liable to Andrew to the extent of the
former community property. To that extent, it was appropriate
to make her jointly and severally liable with Mr. Wilson.'%

Division One's amended decision clearly conflicts with this Court's
ruling in deElche. The deElche Court clarified how court's should

apportion liability for a miscreant spouse's tortious actions:

Torts which can properly be said to be done in the management
of community business, or for the benefit of the community,
will remain community torts with the community and the
tortfeasor separately liable. %!

The deElche court clearly limited liability for the miscreant spouse's torts to
the miscreant spouse and marital community - with each separately liable. The
deElche Court made no provision for finding an innocent spouse separately
liable, and certainly not jointly and severally liable. | |

4. Actual Fraud. The trial court never made any findings supporting actual
fraud under RCW 19.40.041(a)(1). In fact, the Court never delineated any
actual fraud elements. And yet, Division One agreed there was actual fraud.'**
Here, the trial court concluded Petitioner.and Former Husband did not meet
4 their burden of demonstrating “good faith”bunder RCW 26.16.210, and
therefore, Former Husband committed actual fraud.'® The Court of Appeals

ag;reed.104

This reasoning conflicts with Jores v. Jone&, and In re Bubb's Estate which

1% Opinion at § 28.

1 JeElche at 245.
192 CPp 858, In. 3-15.
103 Id

1% Opinion at § 33.
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observed this Court has never presumed fraud in interspousal transactions.'®

Under UFTA, “good Afai ” is an affirmative defense that need only be
proven if the moving party first proves actual fraud.’®® Under RCW
19.40.081(a), "good faith" is an affirmative defense that must be proven only
after the Court concludes there was actual fraud.'%’?

| There are no UFTA cases that discuss the interplay between UFTA and
RCW 26.19.210. | ‘

By' collapsing actual fraud and good faith in this manner, the court, in
effect, made RCW 19.40.081, which makes good faith a defense to an actual
fraud claim, meaningless. This is contrary' to Ballard Square Condominium =~
Owners ‘Ass 'nv. Dynasty Constr. Co.,"% where this Court declared “A court
mayi not construe a statute in a way that renders statutory language meaningless
or superfluous.”'

5. Equitable Lien. An issue of great public interest is whether creditors
should ever be allowed to collaterally attack a dissolution decree through a
UFTA action because a dissolution decree does not affect a creditor's right to
recover against former community property. Because créditors are not a party |
to a dissolution decree, dissolution decrees only distribute properfy between the

110

spouses and do not affect creditor's nghts In fact, community creditors have

105 Jones v. Jones, 56 Wn.2d 328, 337, 353 P.2d 441 (1960), citing, In re Bubb’s Estate,
53 Wn.2d 131, 331 P.2d 859 (1958).

106 RCW 19.40. 081(a).

7 dppellant's Opening Brief at 44-45 citing Columbia Intern. Corp. v. Perry, 54 Wn.2d
876, 880-81, 344 P.2d 509 (1959).

108 158 Wn.2d 603, 146 P.3d 914 (2006).

1% 1d. at 610.

10 Hanson v. Hanson at 887.
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an equitable lien on all former community property in the hands of both
spouses.'!!

RCW 19.40.041(a)(1) requires a transfer be made with actual intent to
hinder delay or defraud a creditor. Because a creditor’s rights are not affected
by a dissolution decree and are protected with an equitable lien, there should be
no UFTA action available in Washington. This is the same conclusion the
Ninth Circuit Court of Appeals reached in Britt v. Damson.*?

3. The Opinion conflicts with this Court's Opinion in Watters v. Doud.'?
There, this Court held a community creditor is limited to recovering "the net |
community equity at the time of dissolution of the marriage.”"'* This is
consistent with RCW 19.40.081 (b) and (c) that provides that a creditor's
judgment remedy is limited to the value at the time tﬁe transfer took place;

The Opinion in this case inds the interspousal property distribution and in
effect, and provides the Respondent greater relief than that permitted by
Watters because it allows the Respondent to realize on the appreciation on the
property distributed, a result specifically rejected in Watters.'*

- 4. Conclusive Common Law Fraudulent Transfer. The Court of Appeals
agreéd with the trial court that Former Husband and Petitioner had committed a

conclusive common law fraudulent transfer!'® adding: “As there is no specific

provision in UFTA governing transactions between husband and wife, we

111 Id. .

112 334 F.2d 896 (9th Cir.1964).

13 95 Wn.2d 835, 631 P.2d 369 (1981).

14 1d. at 838-41; see also 19 Wash. Prac., Family and Community Prop. Law, §14.11.
15 Watters at 838-41..

116 Cp 858, In. 16 - 859, In. 3.
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conclude there has been no displacement and the claim recognized in Davison
remains a viable cause of action.”” |

In making its ruling, Division One ignored argument and evidence that
Davison did not apply to this case and that UFTA had subsumed common law
fraudulent transfer. Petitioner ably demonstrated in her Opening Brief that
UFTA had subsumed common law fraudulent transfer via its insider trading
provision - RCW 19.40.051(b).!** Under RCW 19.40.11(7) an “insider”
means a relative of the person making the transfer; this obviously includes both
husbands and wives. Moreover, contrary to Davison, this Court subsequently
observed that this Court never presumed fraud in interspousal transactions.'*®

It is of great public interest that this Court make a definitive pronouncement
whether there is a viable conclusive common law fraudulent transfer
independent from the insider preference statute under the UFTA. Recognizing
a §pecia1 common law insider preference rule is problematic. Here,
Respondent's UFTA insider preference claim was not viable because UFTA
imposes a one-year time period to bring an insider preference claim.'?
Respondent was not allowed to subvert the UFTA's extinguishment provisions
by bringing an identical common law claim. It is of great public importance to

address this issue to provide certainty to debtors and creditors in this State. A

major purpose of the UFTA was to make time periods uniform among the

7 Opinion at § 36.

118 Opening Brief of Appellant at 45.

19 Jones v. Jones, 56 Wn.2d 328, 337, 353 P.2d 441 (1960), citing, In re Bubb'’s Estate,
53 Wn.2d 131, 331 P.2d 859 (1958).

120 RCW 19.40.091(c); CP 861, In 8-10.
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States.'?!

C. Pre-injury Earning Capacity

The measure of damages for impairment of earning capacity is the
difference between the earning capacity before and after the injury.'?>  An

essential element of proof of lost future wages is proof of pre-injury earning

123

capacity. > Here, the trial court offered no viable proof of Respondent's pre-

injury earning capacity. Here, Respondent’s pre-injury earning capacity was

124

no more than $34,500 a year." This pre-injury capacity was not viable and

provided absolutely no valid baseline for the determination of lost income in

125

this case, because Respondent's was already earning $39,520 per year = at the

time of trial.

D. Transfer of real property under the UFTA

The Court of Appeals determined that the transfer between Former
Husband and Petitioner occurred when the parties signed the PSA.'*® This
determination conflicts with RCW 19.40.061(1)(i) which makes it clear that
transfer of real property under UFTA does not occur until the deeds are entered

into the public record.

121 Breitag v. McGhie, 133 Wn.2d 816, 822, 947 P.2d 1186 (1997).

122 Cook v. Donaher Lumber Co., 61 Wn. 118, 124, 112 P. 241 (1910).

12 Proof of Lost Earning Capacity, 29 Am. Jur. Proof of Facts 3d 259, § 6 (Basic
Elements of Proof).

124 gRP 122.

123 6RP 182. $19.00 per hour multiplied by an average work year of 2080 hours.
126 Opinion at  33.
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APPENDIX 1



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
ANDREW JAMES CLAYTON, ) NO. 57891-0-1
Respondent, ) .
' ) ORDER
V. )
) 1.GRANTING IN PART APPELLANT'S
MARY KAY WILSON, ) MOTION FOR RECONSIDERATION;
| )
Appellant, ) 2, WITHDRAWING OPINION FILED
‘ ) APRIL 21,.2008; AND
and ) ,
) 3. SUBSTITUTING AMENDED OPINION
DOUGLAS MECKLEM WILSON, ) , A : :
' )
Defendant. )
)

- On April 21, 2008, this court filed its published opinion in fhe above--
entitled action. Appellant has moved for reconsideration. The panel has decided
to grant the motion for reconsideration in part, withdraw the opi'r'ﬁ;ﬁ”i‘”lled on Apil
21, 2008, and replace it with the amended opinion attached hereto.

IT IS HEREBY ORDERED that the appeilant’s motion for reconsideration '
. is granted in part; .

IT IS FURTHER ORDEF\"ED that the published opinidﬁ of this court filed in
the above-entitled action on Aprit 21, 2008 be withdrawn and that the amende_d

opinion be substituted in its place.
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In all other respects, the appellant's motion to reconsider is denied.

Ay
Dated this &_’cl’ay of /ﬁ” 2008.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON .

ST _ DIVISION |
ANDREW JAMES CLAYTON, ) NO. 57891-0-1
Respondent, ; o |
"MA'RYKAYW!'LSON, ‘ ; PUBLISHED OP!NION
© " Appeliant, § '
DOUGLAS MECKLEMWILSON " § |
§ FILED: June 18, 2008~

. Defendant

BECKER, J. -- Over a pericd of years, Douglas Wilson sexually abused a
nelghbor boy who was domg yard work on property belongmg to the Wilson
mafital cormunity. “When Mr. Wilson's crimirial aetivity came to light, h‘e'ag'reed
toa divorcs setflerenit with his wife whereby she recexved almost all the
commumty assets The abuse vuctlm filéd su1t agamst both of the Wllsons
Because Mr. W:ison used hlS posmon as manager of the commumty property to o

obtain access to hls v:ctlm the tnal court dxd not errin lmposmg Itablllty on Mrs
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Wilson to the extent of the former community property. After rightly concluding
| thg property settlement agreement was a‘ fraudulent transfer, the trial court
appropiiately protected the ﬁléintiff’é ability to collebt thé‘judément by \}oiding the
transfer énd enjoining the Wilsons from diéposing of the és’sets.. We reverse and
modify in part, and affirm the remainder of the trial court's decision.
FACTS |

According to findings entered by the trial court after a bench trial, appellant
Mary Kay Wilson had been married to her husband Douglas Wilson for 37 years
when she found out that he .had b.e,en' sexually molesting a young neighbor boy K
named Andrew Clayto'nd Andrew and hié family moved into a rental home owned
by the Wilsons when Andrew was eight years old. When Andrew was betWeen
niné and ten yéars old, Mr. Wilson began sexdal!y as‘sau!ting. him. He began by;
giving Andrew be_;ci;. rul_;s over his clothing after Andréw had performed yafd
work. These backrubs graciually progressed to fondling, masturbation, and
fellatio. ‘

" The se:.cual assault_s.ocourfed on more tha_n 40 'sg_-parate 9'ccasions_,'

ending when And{ew was 15 years o,_l'd'an.d his _family moved ‘away.. The assaults
| occurred in conjunction witﬁ Andrew's emplpyment doing yard quk for thﬂe: '
Wilsons. After Andrew would gqmplete hig assigneg yard yyork, Mr _Wilsopw.ogld_.
: talgg him ins:ide, sexugliy. as‘sault‘:f‘li_m,.and thgn. payhim_ fq; the__ya[d. w_qr’.k.. L
Andrew did not tell anyone %bplu.f_thg molestation, until he was1 Byears .

© old. Hié disclosure led 1o the arrest of Mr. Wilson on December 7, 2002, Mr.
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Wilson admitted to police that he had sexually assaulted Andrew for several
years. When Mrs. Wilson came to visit her husband while he was in jail, he told -
her there were other victims besides An&rew.. ;

- Mr. Wilson was released. from. custody on December.9, 2002. Mrs. Wilson
contacted a dlvorce attorney on December 10. Mr Wilson agreed that his wife .
would getall of their assets. - The Wilsons et with the attorney on December 11
to discuss dissolving the marriage. and dividing the property. 'Working through
the weekend, the attorney prepared-a property agreement dividing the property .
as directed-by the Wilsons. Under the terms of the agreement, Mrs. Wilson ;
would fec’eive.$1 ,639,501; réprése"nting about 90.5 percent of th"e-propertyf- Mrs.
Wilson signed the property éett!ement-agreement on December 19 and Mr,
Wilson signed on:December 20. Their divorce beqame final.in.March 2003.

The State charged Mr. Wil_son with child molestation and rape of a child. . .
He .pled guilty as charged-on Novembér 5, 2003 and was sentenced to 130
months in prison. ‘

. Andrew filed this civil lawsuit on June 17,2004, . After.a bénch triél," the
court concluded that both Mr. Wilson and thé marital community were liable to. -
Andrew for the sexual abuse perpetrated by Mr. Wilson. The court awarded
Andrew $1,200,000 in damages for emotional distress, $200,000 fof future lost .
wages, $4,024.50 for past medical expenses, and $14,200 for futuré medical
expenses;‘ for a total of.approximately $1.4 million. On February 23, 2006, the - -. -

court entered judgment for Andrew in the total of those amounts against Mr.

3
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Wilson rndividualfy, and also against Mrs. Wilson as a joint and several obligation
wrth Mr. Wilson. The court enjoined the Wilsons from further disposing of any
property that had formerly been community property without court approval
pending an accounting to identify any separate funds of Mr. Clayton-available to
satisfy the judgment

The court also concluded that the transfer of property frém’ husband to
wife fhat'occurred by means of the property settlement agreement was
fraudulent The Wilsons had not sustained their burden.of proving that the -
transfer was made in good faith and Mr. Wilson did not receive. reasonably
equ:valent value in exchange for the assets. The court imposed the statutory
: remedy of voiding the transfer and enjoined the Wilsons. from disposing or -
encumbering any forﬁ‘werbomrrmnity property distributed by their agreement
uniess approved by the court, |

Mrs. Wr'lson appeals.

COMMUNITY LIABILITY
. Mrs, Wilson contends.the cor.:rt erred in holding the maritalt‘community
liable for the sexual assaults. A key question is whether the trial court properly
éharacterized' the sexual molestation aé an act done in the course of managing
Qommunity business.
‘The trial court's determination of this issue rested on its finding that the -

sexual assaults occurred in the course of Andrew doing yard work forthe - -

Wilsons: -
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Dougtas Wilson.committed the sexual assaults of Andrew
Clayton in the course of managing the community property of the
Wilsons. Mr. Wilson gained access to Andrew by first employing -
him to do yard work on the property owned by the Wilsons. Andrew
was molested after performing his assignments. Andrew testified
that every time he was molested the sexual assault was preceded
by doing yard work for- which'he was paid, be it on the Kenmore,
Monroe, or Seabeck property. The court finds Andrew’s testimony
credible; and finds Mr. Wilson’s testimony denying the molestation
incidents always followed the performance of yard work to be not
credible. Andrew was paid with community funds, and the work he
did benefited the community. His job included yard work onthe

.rental properties, from which the community received income.  Mrs.
Wilsen knew that Andrew was employed to do yard work on the

- community property and was being paid-with commumty assets; -
Mrs. Wilson participated in supervising the minor males who drd _
yard work on the Wilson’s property. She also was the_chief -
manager of the famnly S frnances mcludlng the communlty s rental

- ‘property business.['l -

Generally, an appellate court reviews a trial-court's findings to determine if:

the findings are supported by substantial evidence.: Nichols Hills Bank v. .

McCool, 104 Wn:2d 78,.82,:701 P.2d 1114 .(1985). There is substantial evidenoe.
to support the finding that each time: the abuse occurred :t was: after Andrew had
been doing yard work for the Wl!sons The rssue ra|sed by Mrs. Wilson is
whether under these cnrcumstances !t is- correct to say that Mr erson commrtted
the sexual assaults in the course of managmg the communrty property Thls is a

‘legal issue that we wsll rewew de hovo.

The trral court rehed on LaFrambonse v Schmrdt 42 Wn 2d 198 254 P 2d

485 (1953) Mrs Wllson contends LaFramborse is not apphcable and that the o

assaults on Andrew were lntentional torts commrtted by her husband for which he: ,

' Clerk’s Papers at 898-99 (Finding of fact 24).

-5- .
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alone is liable. We conclude LaFramboise, the Washington precedent wrth the
most analogous facts, is stlll good law and supports the lmposntlon of commun:ty
liability.

in LaF ramborse the parents of six year old Beverly LaF rambo;se left her
in the care of the Schmxdt famlfy for six months while they were trave!mg in
Alaska. The Schmrdts were paid to take care of Beverfy Louis Schmidt
subjected Beveriy tomdecent ltbertres and- was crrmma!ly convrcted of thrs crime,
LaFrambo:se 42 Wn.2d at 1 99 Beverly's mother brought a c;vul actron agarnst
Louis Schmrdt for damages caused by the sexual abuse A jury returned a
verdict in favor of Beverly LaFramborse Judgment in the amount of $7 500 was
entered against the'Schmidt marital community.

The Schmidts app'ealed.. . They-contended the trial court erred in.
instructing the jury on community liability. “The j jury instruction read as follows: -

You -are instructed that the defendant and his wife, Blanche -

- Schmidt, constitute a marital community.
“If you find by a preponderance of the evidence that said'

community undertook to care for Beverly LaFramboise and’
received a consideration therefor, and if you further find by a
preponderance of the evidence that the defendant, Louis Schmidt,
during the period while said cchild was in the care and’ custody: of
said defendant and of the said community, did take indecent
liberties with said child, then the community would be liable

therefor

LaFramborse 42 Wn 2d at 199 The Schmldts clarmed there was no basrs for
commumty habrhty because the evrdence showed that Lours Schmldt commrtted '

. the abuse on hrs own and the abuse was secret and concealed
7. .
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_ The -Supreme Court disagreed. A marital community is liable for the torts
of the husband if the act constituting the wrong “eithier (1) results or is intende‘d to
-resultin a benef‘ t to the communlty or(2)is commrtted in the prosecutlon of the
business of the communrty ? LaFramboxse 42 Wn 2d at 200 The Schmtdt _
marital commumty was responsrble for Beverly s-care and the criminal aots were
a part of the care, the chltd recelved “They were done m the course of the
commumtys busmess and the communlty is, therefore hable for thern .
LaFramboise, 42 Wn.2d at 200.

Mrs Wllson suggests that LaFramborse has been undermmed or
dlsplaced by deElche V. Jacobsen 95 W, 2d 237 242 622 P.2d 835 (1980) !n
that case Mr. Jacobsen a marrled man, forcrbly raped Ms deEIche dunng a
social event on a sarlboat owned by Ms deEIche 's ex-husband Ms deElche
brought an act:on for damages and was awarded a judgment agamst Mr
Jacobsen separately Mr Jaoobsen drd not have any: separate property to satisfy
the judgment. Ms. deElche appealed and a_sked the Supre'me Court to overturn,
the rule which- immunized the’Jacohsens’_community.vprop.erty from collection on
the judgment ..for the separate tort of Mr. Jacobsen. . |

The Supreme:Court recogmzed that courts-were straining to find facts that
would connect:a, tort wath the marrtal commumty of the: tortfeasmg spouse so as.-
to justrfyt_l_mp‘os‘mg commu mty,!rabﬂ_uty,,and ;ailowmg_:_the_.,p}arntrff;:to. be: made whole. .

The rule;;that; made a:plaintiff's ability to _reoover_ depend, upon whether the tort ...
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-was classified as community or separate was producing “illogical, inconsistent

and unjust results™

When logically and equitably it was the tortfeasor alone who should
bear the costs of his actions, the courts have been given only two
choices -- either impose one-half of the liability upon the property of - -
the nontortfeasing spouse, even though that spouse had nothing to
do with the tort, or force:the innocent victim to bear all damages -
produced by an acknowledged tortfeasor if that tortfeasor, even
though solvent; had only. community property. The tortfeasor could
hardly iose; absent the ownership of separate property he or she
could be held liable to pay either only half the judgment or nothing - -
at all, '

deElche, 95 Wn.2d at 242. The court mentions LaFramboise as an example of

the tendency to maké the marital community liable rather than leave an innocent
: plainﬁff with no recovery: | -

' | Other cases which found cbmmuniiy liability upon tenuous
“contacts with-the community . ."; include LaFramboise v. Schmidt,

42 Wn.2d 198, 254 P.2d 485 (1953), where the husband committed
indecent liberties upon a child staying in- their home- ... Inthe "

cited cases the only way plaintiff could recover was a determination )
that the community was liable. Lo T ‘

deElche, 95 Wn.2d at 242, .

To enabie a p]ainfiﬁ-to recover fiom corﬂnmubity property even'fora
separate fort, the couvrt adopted é new rule. If a plaintiff obtairied judgment
against one spouse for which thefe was no community liability, and that'spouse’s
separate property was insufficient to satisfy the j'udgmé'h't'; the 'pla’fntiff--cbhld go:
after the tartfeasor's half interest in comrﬁun;‘ty'rpersdnal property. d_eEthQQS ;

1

Wn..2dt at 246. However, torts committed in the management of'Co'rrim"uhit&" B
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business or for the benefit of the community “will remain community torts with the

community and the tortfeasor separately liable.” deElche, 95 Wn:2d at 245.2 -

. The court commented in deElche that as a result of its. holding, it was
possible that some torts which in the past had been ciassified as community,
based on emotional factors or overtones would now be properly characterized
as separate deEIche 95 Wn.2d at 245 Mrs Wilson points out that:Justice .
Ftnley identified: LaFrambo:se as a case with emotlonat overtones when he ..

dissented in Smith V. Retallick, 48 Wn.2d 360, 365, 293 P.2d 745 (1958) (Finley,

J. dlssentlng) a dissent whrch was mﬂuentlal in deElche See deElche 95

Whn.2d at 245 The deElche court refers to LaFrambonse as an oplmon that found

commumty Ilabahty upon “tenuous contacts” tmth the communrty deE!che 95
Whn.2d at 242 Based on these references Mrs Wllson descnbes LaFramborse

as anthuated and htghly cntlcrzed "3 That i$ an exaggeratlon in Smrth after all,

J ustlce F lntey was argumg in favor of makmg the marrtal communrty llable to the
.p!alntlff for at least half the Judgment on the basns that no prmcnpled distmction
couid be found between the facts i in that case and the facts in communlty llabillty

cases hke LaFrambonse Smlth V. Retalltck 48 Wn 2d at 368 (leey, .

dissentlng) And the deElche cour‘ desprte 1ts use of the word “tenuous” to

2 The court has Sinice extended deElche to make a Judgment agamst a
tortfeasor spouse collectable from the' tortfeasor s interest in ‘comimtinity real’

. property as well if “the tortfeasor's separate property and share of community.
personal property are insufficient to.satisfy; the judgment ? Keene V. Edte 131
Wn2d822 835, 935P2d588(1997) R P 2 A

®Br. of Appetlant at21n. 192
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describe the connection between the tort and the community in LaFramboise, - -
nevertheless preserved community liability for torts “which can properly 'b'e said

to be done in the management of community business.” deElche, 95 Wn.2d at

245.

" LaFramboise may be old, but its stability as a precedent after deElche has

been affirmed by no'less a commentator than Harry M. Cross. Professor Cross

explored the probable impact of the deEiche decision in a 1 986 law review -

atticle:

- The holding obviously calls for drawing the line between community
and separate torts in a new location to put more incidents on the
separate side of the line. Since the new location is uncertain,
however, and ail real and personal community property must
respond to a.community tort, rather than only half of the community
personal property to a separate tort under deElche, plaintiffs will still
seek community-liability-even though the supporting argument may
be tenuous. The previous cases in which community liability was
found. are.therefore of continuing interest though deElche may have
undermined the authority of some of them.! :

The Cross article discusses LaFramboise in connection with “management of

community business” as a recognized basis for community tort fiability:

There obviously would be some difficulty in saying that the husband
was managing community propeity at the time or that the act was
intended to benefit the marital community, although the
employment to care for.the child was so intended.. In this area the
- concept of "business" is not narrow andthe looseness of the test
“which the cases developed is better identified as requiring that the
. Spouse be engaged.in some community errand, affair, or business =
at the time of the tort to establish community liability,®

' .4 Harry M. Cross, 2
1985), 61 Wash. L. Rev. 13, 132 (1986),
® Cross, 61 Wash. L. Rev. at 137.

-10-
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Professor Cross concluded that LaFramboise would tikely be deoided thesarne
way even in light of the change in the law brought about by deEIche'

LaFramborse rnvolved mdecent hbertres taken durlng the care ofa.
‘minor-child; the reasoning that there was a community enterprise-
being conducted during which the tort occurred probabty leaves the
community liability. intact. .

. It appears probable then, that deElche stands only for the _

proposrtron that a separate tort creditor can reach the tortfeasor

; -vspouses half interest in communlty personal-property and perhaps .. .
in community real property, in those situations involving purely
personal wrongs having no conceivabie connection with-community.
property or affairs. If this is correct, the distortion of long-standing
concepts in Washington community:property law is likely tobe
more apparent than real -- and to the author such extraordinary

- distortion is tolerable given the need for some- chance of protectron
for the tort vrctrm 2

Here Irke in LaFramborse the tort occurred whrle the tortfeasor spouse |
was partrcrpatmg in a communrty enterpnse Mr erson was personally engaged' :
in managrng the communrty’s real property when he took advantage of Anclrew S o
| presence as a yard worker Mrs erson trles to drstrngulsh LaFramborse on the '
basis that her husband s management of the communlty property mvolved paymg
out communrty funds to Andrew for his yard work rather than recervrng -
commumty funds for canng for a ch:ld as was the case in LaFramborse
However, she proposes no reason, and we see none, why the commun:ty !rabmty ‘

that anses from torts commrtted in the management of commumty property or

.. Cross, 81 Wash. L. Rev. at 139, 140.
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huslness would be limited to situations where money comes in rather than goes ‘
out. | | |

LaFrarnboise ldentiﬂed agency law, or respondeat superior, as the
theoretical ~basis for placing liability upon the comnwnity tor torts contmitted in the
.managernent of community business or for its benet" t l_aFram'boise 42 Whn.2d
-at 200. Mrs Wilson contends that under agency law there can be no communrty

llabrllty for Mr W:lson s mtentlonal tort because hls assaults upon Andrew were

outside the scope of his authorrty See Kuehn V. Whlte 24 Wn App 274 277,
600 P. 2d 679 (1979) (under agency law when a servant steps aside. from the
master's’ busmess in order to effect some purpose of his own; the master is not
hable) Her analysrs is flawed because it assumes that the marrtal commumty
was, Irke a corporatfon a separate and dlstmct “master” to whom Mr Wilson was
merely a servant” In realrty as diE@e explams a mantal commumty does not |
have the status of a corporatzon and in fact “does not exrst asa separate and .
dlstlnct le‘leIC entrty " deElche, 95 Whn 2d at 243 Mr Wllson was managing the
communrty property on behalf of the marital enterprise consrstlng of himself and '
his wrfe Any purpose he had whrle rnanagmg that property was the purpose of

the “mastel”

Mrs. Wllson attempts to draw an analogy to Francom V. Costco Wholesale

C orp., 98 Wn App 845 991 P.2d 1182 (2000) ln that case, a woman employed
by Costco alleged that she had been sexually harassed at work by Mr.

Hathaway, a non-managerral coworkerc. Prlmanly, the declsron gave the 'victim

12~
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vthe right to proceed against Costco. ‘And the court a?sumed that the victim could
also make Hathaway individually liable for his conduct. But the victim also
wished to proceed against the Hathaway marital community, on the theory that

- since Hathaway’s acts of h,éra,ssment Were committed at work, they were done in
the course of managing community pr_operty. or for the benefit of the communify.;
Francom, 88 Wn. App. at 868. The court réjected this theory on the ground that
sexual harassment “certainly was not within:the scope of-Mr. Hbathaway’s
erﬁployment”: and affirmed the dismissal of,this'clainj'.. Francom, 98 Wn. App. at

| '869.. Mrs. Wilson argues that he.r husband’s motiveé; like 3Hathaway,’s; were "

| purely:personal.and.therefore his acts of abuse wevre,outs'idethe‘scope.of his
"emploYment” by the community. ..

The-scope of employment addressed in. Francom was the scope of

. Hathaway's erhp!oynient:by.Gostco.; In directing the yard work for-houses owned

by-hismérita#commdnity, Mr Wilsen was managing property belonging to the - -
community. -In relationship to his marital community, Mr; Wilson was not a mere.
| employee; hewas'a manager. If comparisons can be made to employment
cases; thé appropriate analogy is to. the rule that where an owner, manager, -,
partner or corporate. officer personally participates in workplace -harassment, -

fiability for harassmerit is imputed to- the"empl_o'yer;.as.‘aamatten:of;law..- sSee

. Glasgow v. Georgia-Pacific Corp., 103 Wn.2d 401, 407, 693 P.2d 708 (1985); -
Francom, 98 Whn. App. at 853. Because Mr. Wilson was one of t:h_e .f‘QWl_’_l;e;:rS’_’. anq

‘managers” of the Wilson marital. commiunity, torts’ that hé"c.:br‘n'r"rii‘t'iéd While

13-
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engaged in management of.community business are_adtomatically imputed to the

- community whether they were negligent or intentional, open or concealed, and

whether his wife' knew about them or not.”

. LaFramboise is the controlling case here, not Erancom. It wouid be
inconsistent with LaFramboise to read Francom as ho!ding‘that a marital

' community can never be lzab!e for zntentlonal torts secrefly committed by one’

' spouse for personal gratification. Because Mr. Wilson sexually abused Andrew
‘while overseeing yard work on. behalf of the community, the tnal court correctly
concluded thaf the marital community is-liable. - |

‘The trial court’s Conclusion of Law 8 stated tﬁat the judgment for over
$1.4 million should be entered against Mr. Wilson individually, and against Mrs. -
Wilson as a joint and several obligation with Mr. Wilson's judgment.. The’
judgment was entered in accordance with this conclusion. Mrs. Wilson . -
expresseé‘céncem that the judgment, written in this way, will make any separate
property that she owns reachable by creditors. Such a result was not intended |
by the trial court; the only Iiabiiity that Mrs. Wilson has is as a member of the: < ©
former maritat community.” But that is indeed a substantial liability. Because the
former marital community is liable along with Mr. Wilson, the community prbperfy
of the marriage:is.subjeét to recovery along with any separafeproperty held by

Mr. Wilson, . -

" Clerk's. Papers at 903 (Conclusion of Law 4)..
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- The record does not contain evidence of any separate property owned by
Mrs. Wilson before the property settlement agreement and dissolution. She does
not specify any‘separate assets that she fears will be unfairly exposed to attack.

Thus her concern about the wording. of theﬂjudgment appears to be technical
rather than:substantive. . Nevertheless, we:conclude that Conclusionof Law 8 . -
and the judgment should be amended to clarify that Mrs. Wilson is liable to -
Andrew to the extent of the former community property.- To that extent, itwas "
'appropriate.;to make hef-jointly and severally liable with.Mr. Wilson:

13 RAUDULENT TRANSFER.
The trial court found that the hastily prepared property settlement .- . .

- agreement that transferred the bulk of the Wilsons’ community: assets toMrs. - -

Wilson was-a fraudulent transfer as:to Andrew, a present and future creditor of -

- Mr, Wilson and the . community.. The court ruled' that the transaction amounted to
actual and eonstructive fraud under the common law and violated Washington's:
Unifdrm ‘Fraudulent 'frahsfer, Act (UFTA); Chapter.19.40 RCW. -Mrs. Wilson
attacks 'this determination on all fronts and‘-,seeks.te have the fraudulent transfer
claim dismissed.: However, the issues raised-by the. claim are primarily factual in
nature,-and the findings. uaderlying the trial court’s analysis are undisputed.’

:The Wilsons: executed their property settlement agreement two weeks..

'after Mr. Wilson was arrested for sexuaily abusmg Andrew C!ayton They knew

that Andrew and perhaps other victims of Mr, Wllson s past chlld sex abuse had

~15-.
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clalms for damages. Mrs. Wilson specifi ically discussed with the attorney the :
possibility that Andrew wolild be makmg a claim.

‘“The agreement allocated to Mrs. ,W!lson‘assets_ valued at $1,639,501; the<
value of Mr. Wilson's share was $171,411. The Wilsons presented two expert |
witnesses who testified that they believed the division of assets was fair. Bot the
| court found the opinion of farnily law attorney. Mabry DuBuys, who testified on
behalf of Andrew, to be more credible and realistic. Ms. DuBﬁys, who has -
handled over 750 dissolution oaseswith total assets at or exceeding $2 million,
testified that the property division was “very skewed and not fair” and the speed
at which the Wilsons divided the property was‘ “incrédibly quick.”® The court
found the division of property .vrras “notwithin the range of likely distribution” that -
a court would have ordered had-the dissolution been tried.’ It was undisputed -
that as a result of the property settlement agreement, Mr. Wilson became
insolvent, - -~ | |

The trial.court imposed upon the Wilsons the burden of proving their good
faith, relying on a statute that'applies:generallr( to transactions bétween spouses:
“In every case, where any:question arises asto the-good faith of any transaction:
between husband and vrﬁfe' whether 5 transaction:between therr'i directly or by -
intervention of thrrd person or.persons, the burden .of proof shall-be upon the

party assertrng the good farth " RCW26: 16 210 The court concluded the

8 , Clerk’s Papers at 901 (Frndrng of fact 34).
® Clerk’s Papers at 907 (Conclusion of law 23).
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Wilsons did not prove the good faith of the conveyances eet forth in the property
settlement. - . - _ |

Mrs. Wilson claims. that RCW 26.16.210 does not apply because:-the‘
property settlement agreement was not a' transactien between husband and wife,
She reasons that the property settliement agreement “merged” into the- .~ |
 dissolution decree and therefore she was riot married when the settlement went
into.effect. - The plain language of the agreement defeats Mre" Wilson's -
argument: . ‘It is understood and agreed by the parties that this contract shall be.
final and binding upon execution. by both parties whether or not a.Decree’of. -
Dissolution is obtained.”® By its terms, the property settlement agreement was
an independent contract effective when' signed:- Both Wilsons signed it while
they were still-married.. The Wilsons' failure to prove the good faith of their -. = - .
transaction supports the tnal court’s conclusron that Mr.; erson transferred
‘property with’ actual lntent to defraud See RCW 19 40. 41 (a)(?)

Even if there were no support for the t" ndlng of actual mtent to defraud the
trial court also ruted that the transfer was constructrvely fraudulent because Mr.
erson made, the transfer wrthout recelvmg “reasonably equlvatent vaiue”in
exchange for jt. RCW 1 9 40 041(a)(2), RCW 19 40 051(a) Mrs Wl!son
contends her husband dld recelve reasonably equnvatent value because she N
waived any rlght to.mamtenance.. ~Howe_.ver,--the‘ cour_t’s».undisput'ed finding was_;.:'

ot

® Plaintiff's Exhibit 13 at 3 (Property Setttement Agreement). | . . ...
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. that_thedistributioﬁ of property was highly skewed in favof of Mrs. Wilson. It

, wduld have been unrealistic to look at he;' share as a fair exchange for her waiver
of maintenance, considering that Mr. Wilson’s future earning power would be so
diminished- by his incarceration that he would be unable fo pay-maintenance.

The findings support the conclusion that Mr. Wilson. did not receive reasonably

equivalent value for the transfér.. :
The court also correctly concluded that Andrew established a "common
law” claim of fraudulent transfé—r' between the spouses based on Davison v.
Hewiit, 6-Wn..2d 131, 135-36, 106 P.2d 733 .(.1 940). In that case a husband -
transferred:shares of stock to his wife for no conéideration at-a time when he was
“already indebted. The trial court ord'eréd that the shares issued to the wife be
'.sold to satisfy the-debt. Upon the wife’s appeal; the Supreme Court affirmed:

. Under our community property law (Rem. Rev. Stat,, § 6890 .
et seq.), the husband or wife may give or convey his or her
separate property to the other spouse, provided he or she is free
from debts and liabilities or, at the time of the making of the gift or
conveyance, has ample means readily and conveniently acéessible
to his or her creditors and to the ordinary process used in the
collection. of debts... . . " L

- Irrespective of the motive actuating the transfers by the
husband of his separate property to his wife, it is cléar that, at the -
time the transfers were made to appellant, her husband was
insolvent; hence, the act of transferring the property is conclusive.
evidence of fraud, and the intent is presumed from the act. The
burden of proof was not met by appellant, .- .-~ -~ ... o

Davison, 6 Wn.2d af 135-36 (emphasis added).

The UFTA provides that common law principles,wipch;gdir]g the law related

to fraud, supplement the UFTA uniess diébladé& by its provisions, RCW
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19.40.902. Mrs: Wilson argues that common law fréudulent transfer as .
exemplified by Davison has been.displaced by the UFTA. As thére is no spéciﬁc
provision in the UFTA. governing transfers between husband and wife, we -
conclude there has.been no displacement and the claim recognized in Davison .-
remains a.viable cause of action. -

A theme running throughout Mrs. _Wilsbri’s defense of the property -
settlement agreement is that transfers between: spouses in contemplatxon of
divorce are simply | not susceptible to being deemed fraudulent transfers, because
an imbalance in;the distribution of property could just as easily reflect one
spouse’s. commendable-desire that the other spouse be well taken .care 6f.. :
While cases can.indeed be found in which courts-have refused to void transfers
that occurred between spouses’ pursuant to divorceers.., Wilson cites several |
decided by bankruptcy courts—generally this is because the factual prerequusntes
for a fraudulent transfer are absent, not because the- law bars creditors from

asking courts.to void-such.transf,ers;,- For example, Mrs.._-Wilson-reiie_s onBrittv. -

‘Damson, 334. F.2d 896.(8th er.. 1964). But Britt actually confirms that in~
éppropriate cirqpmstanqes a,_t;ankruptc.:y trustee can use the law of fraudulent -
transfer to reach former marital property in the hands of-the. bankrupt’s divorced
spouse. . Britt, 334 E. 2d at 902 .see also ln Re. Grge A57.B. R 171, 177 (Bankr.

D. Fla- 1993)... S ,  e e e
Mrs WIISOD a!so cites.Jones v. Jones .56. Wn 2d 328 -333; 353 P.2d 441

(1960) ln that case,.the trial- court found that a:husband- had fraudulently

-19-
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transferred a wheat farm to his s‘econd wife in order to place it beyond the reach
of the child supportpb!igations he owed to his first wife.. The Supreme Court
reversed, but contrary to-Mrs. Wilson’s suggestion, it was not beéause of any
reluctance to apply the law of fraudulent transfer to a conveyance between
spouses Rather, it was because the evidence and the timing of events could -
only support a finding that the transfer was made in 'good faith.

.. Because Andrew was a known' credltor at the time the Wllsons agreed to
dlwde their property,: Mr. Wilson did not receive reasonably equivalent value, the
division rendered Mr: Wllson insolvent, and the Wilsons did-not prové that the
transfer was made in good faith, the trial court's.conclusions.on the various )
theories of fraudulent'transfer are-adequately supported. The remedy of voiding
the trensfer and freezing the assets was properly imposed. - .

- 'DAMAGES
Prétriai,'Mrs..l Wilson moved to bifurcate the trial to have the 'personal >
injury claim be heard separately from the claims of fraudulent transfer, so that the
court would not be aware of the extent of the Wilsons’ assets when assessing -

how much to award Andrew for his emotional damages. She assigns errorto the

court’s denial of this request. -

The ruling is discretionary. Brown v, General Motors Corp., 67 Wn.2d

278, 282, 407 P.2d 461 (1965). There was no factor of convenience or-prejudice
compelling bifurcation. This was-a bench trial. ‘There were good reasons of

judicial economy to try both matters together. -And even if the sex abuse claim -

-20-
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had been tried first, it would have been virtually impossible to conceal the fact
that the Wilsons owned property and wére relatively prosperous. We find no
abuse of discretAionA.

| Mrs. Wilson contends the danﬁage awards for emotional harm ($1 2
millien) and future Wage loss ($200,000) were excessive, warranting a new trial.
This argument fails. Andrew was squected to sexual abuse for six years as a
ybung boy and the damage has permeafed every aspect of his life. Although he
presently works at an entry-level job, there was substantial evidence that even
with successful couriéeling he will be unlikely to advance because he will
continue to have difficulty concentrating and working without supewisioh., The
damage awards were within the range supported by the evidence and

accordingly will not be disturbed.

The case is remanded to the triai court for the sole purpose of amending
the conclusions and judgment to clarify that Mrs. Wilson is liable to Andrew to the

extent of the former commhnity property. In.afl other respects the judgment is
’&C@ (@ ¢ | q !
FE‘?@}YCUR: N . ' O
(Ao ) Loker | T
i
| : SRV -

affirmed.
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RCW 19.40.041: Transfers fraudulent as to present and future creditors. . 7/16/08 3:35 PM

RCW 19.40.041 .
Transfers fraudulent as to present and future creditors.

(a) A transfer made or obligation incurred by a debtfor is fraudulent as to a creditor, whether the creditor’s claim arose before or
after the transfer was-made or the obligation was incurred, if the debtor made the transfer or incurred the obligation:

(1) With actual intent to hinder, delay, or defraud any creditor of the debtor; or
(2) Without receiving a reasonably equivalent value in exchange for the transfer or obligation, and the debtor:

(i) Was engaged or was about to engage in a business or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or

(i) Intended to incur, or believed or reasonably should have believed that he or she would incur, debts beyond his or her
ability to pay as they became due.

{b) In determining actual intent under subsection {a)(1) of this section, consideration may be given, among other factors, to
whether: : ’

(1) The transfer or obligation was fo an insider;

{2) The debtor retained possession or control of the property fransferred after the transfer;

{3) The transfer or obligation was disclosed or coﬁcealed;

(4)yBefore the transfer was made or obligation was incurred, the debtor had been sued or threatened with s.uit;
(5) The transfer was of substantially all the debtor's assets;

(6) The debtor absconded;

(7) The débtor removed or concealed assets;

(8) The value of the consideration received by the debtor was reasonably equivalent to the value of the asset fransferred or
the amount of the obligation incurred; .

(9) The debtor was insolvent or became insolvent shortly after the fransfer was made or the obligation was incurred;
(10) The transfer occurred shorily before or shortly after a substantial debt was incurred; and

(11) The debtor transferred the essential assets of the business fo a lienor who transferred the assets to an insider of the
debior.

[1987c444 §4]

Notes:
Effective date -- 1987 ¢ 444: See note following RCW 19.40.011.

http:/ fapps.ieg.wa.gov/RCW/default.aspx?cite=19,40.041 . : Page 1 of 1
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RCW 19.40.051: Transfers fraudulent as to present creditors. : 7/16/08 3:35 PM

RCW 19.40.051
Transfers fraudulent as to present creditors.

(a) A transfer made or obligation incurred by a debtor is fraudulent as fo a creditor whose claim arose before the fransfer was
made or the obligation was incurred if the debtor made the transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the fransfer or obligation and the debtor was insolvent at thattime or'the debtor became
insolvent as a result of the transfer or obligation.

{b) A transfer made by a debior is fraudulent as to a creditor whose claim arose before the transfer was made if the transfer
was made to an insider for an antecedent debt, the debtor was insolvent at that ime, and the insider had reasonable cause to
believe that the debtor was insolvent.

(1987 c444§5]

Notes: :
Effective date - 1987 ¢ 444; See note following RCW 19.40.011.

http://apps.leg.wa.gov/RCW/default.aspx?cite=19.40.051 - . Page 1 of 1
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RCW 19.40.061: When transfer is made ar obligation is incurred. 7/16/08 3:35 PM

RCW 19.40.061
When transfer is made or obligation is incurred.

For the purposes of this chapter:

(1) Atransfer is made:

(i) With respect o an asset that is real properiy other than a fixture, butincluding the interest of a seller or purchaser undera
contract for the sale of the asset, when the transfer is so far perfected that a good-faith purchaser of the asset from the debtor
against whom applicable law permits the transfer to be perfected cannot acquire an interestin the asset that is superior o the
interest of the transferee; and

(ii) With respect to an asset that is not real properly or that is a fixture, when the transfer is so far perfected that a creditoron a
simple confract cannot acquire a judicial lien otherwise than under this chapter thatis superior to the interest of the transferee;

(2) if applicable law permits ihe transfer fo be perfected as provided in subsection (1) of this section and the transfer is not so
perfected before the commencement of an action for relief under this chapter, the transfer is deemed made immediately before
the commencement of the action;

(3) Fapplicable law does not permit the transfer to be perfected as provided in subsection (1) of this section, the transfer is
made when it becomes effective between the debfor and the transferee; '

(4) A transfer is not made until the debtor has'acquired rights in the asset transferred;

{5) An obligation is incurred: .

(i) f oral, when itbecomes effective between the parties; or

(i) f evidenced by a writing, when the writing executed by the obligor is delivered to or for the benefit of the obligee.
[1987 c 444 § 6]

Notes:
Effective date — 1387 c 444: See note following RCW 18.40.011.

http:/ Japps.leg.wa.gov/RCW/default.aspx?cite=~19,40.061 ) ) Page 1 of 1
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RCW 19.40.081: Defenses, liability, and protection of transferee. 7/16/08 3:36 PM

'RCW 19.40.081
Defenses, liability, and protection of transferee.

(a) A transfer or obligation is not voidable under RCW 19.40.041(a)(1) against a person who fook in good faith and for a
reasonably equivalent value or against any subsequent transferee or obligee.

{b) Except as otherwise provided in this section, to the extenta fransfer is voidable in an action by a creditor under RCW
19.40.071(a)(1), the creditor may recover judgment for the value of the asset transferred, as adjusted under subsection (c) of
this section, or the amount necessary to satisfy the creditor's claim, whichever is less. The judgment may be entered against:

(1) The first transferee of the asset or the person for whose benefit the transfer was made; or

(2) Any subsequent transferee other than a good-faith transferee or obligee who took for value or from any subsequent
transferee or obligee.

(c) Ifthe judgment under subsection (b) of this section is based upon the value of the asset ransferred, the judgment mustbe
for an amount equal to the value of the asset at the time of the transfer, subject to adjustment as the equities may require.

(d) Notwithstanding voidability of a transfer or an obligation under this chapier, a good-faith transferee or obligee is entitled,
1o the extent of the value given the debtor for the transfer or obligation, to: .

(1) Alienonorarightto retéin any interest in the asset transferred;

(2) Enforcement of any obligation incurred; or

{(3) A reduction in the amount of the liability on the judgment.

{e) Atransfer is not voidable under RCW 18.40.041(a)(2) or 19.40.051 if the transfer results from:
{1) Termination of a lease upon default by the debtor when the termination is pursuant to the lease and applicable law; or
(2) Enforcement of a security interest in compliance with Article 9A of Title 62A RCW (62A.9A).

(f) A transfer is not voidable under RCW 19.40.061(b}):

(1) To the extent the insider gave new value to or for the benefit of the debtor after the transfer was made unless the new-
value was secured by a valid lien;

{2) f made in the ordinary course of business or financial affairs ofthe debtor and the insider; or

(3) f made pursuant to a good-faith effort to rehabilitate the debtor and the fransfer secured present value given for that
purpose as well as an antecedent debt of the debtor.

[2001c32 § 1: 1987 c 444 § 8]

Notes:
Effective date - 2001 ¢ 32: See note following RCW 62A.9A-102.

Effective date -~ 1987 ¢ 444: See note following RCW 18.40.011.

http://apps.leg.wa.gov/RCW/default.aspx?cite=19.40.081 ’ Page 1 of 1
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RCW 19.40.091: Extinguishment of cause of action. 7/16/08 3:36 PM

RCW 19.40.091
Extinguishment of cause of action.

A cause of action with respect to a fraudulent transfer or obligation under this chapter is extinguished unless action is brought:

(a) Under RCW 19.40.041(a)(1), within four years after the transfer was made or the obligation was incurred or, if later, within
one year after the fransfer or obligation was or could reasonably have been discovered by the claimant;

(b) Under RCW 18.40.041(a)(2) or 19.40.051(a), within four years after the transfer was made or the obligation was incurred;
or

{c) Under RCW 19.40.051(b), within one year after the fransfer was made or the obligation was incurred.
(1987 c444§ 9] '

Notes: .
Effective date -- 1987 ¢ 444: See note following RCW 19.40.011.

http:/ fapps.leg.wa.gov/RCW/default.aspx?cite=19.40.091 ' Page 1 of 1
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RCW 19.40.011
Definitions.

As used in this chapter:
(1) "Affiliate" means:

{i) A person who directly or indirectly owns, controls, or holds with power to vote, twenty percent or more of the outstanding
voting securities of the debtor, other than a person who holds the securities;

{(A) As a fiduciary or agent without sole discretionary power to vote the seéurities; or

(B) Solely to secure a debt, if the person has not exercised the power to vote;

(iiy A corporation twenty percent or more of whose outstanding voting securities are directly or indireclly owned, controlled, or
held with power fo vote, by the debtor or a person who directly or indirectly owns, controls, or holds with power to vote, twenty
percent or more of the outstanding voting securities of the debtor, other than a person who holds the securities:

(A) As a fiduciary or agent without sole power to vote the securities; or

(B) Solely to secure a debt, if the person has not in fact exercised the power to vote;

(iii) A person whose business is operated by the debtor under a lease or other agreement, or a person substantially all of
whose assets are controlied by the debtor; or

(iv) A person who operates the debtor's business under a lease or other agreement or controis substantially all of the debtor's
assets. :

(2) "Asset" means property of a debtor, but the term does notinclude:
(i) Property to the extent itis encumbered by a valid lien; or
(ii) Property to the extent itis generally exempt under nonbankruptey law.

(8) "Claim" means a right to payment, whether or not the right s reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legai, equitable, secured, or unsecured.

{4) "Creditor" means a person who has a claim.
(5) "Debt" means liability on a claim.
-(B) "Debtor” means a person who is liable on a claim.
(7) "Insider” includes:
v (i) If the debtor is an individual:
(A) A relative of the debtor or of a general pariner of the debtor;
(B) A partership in which the debtor is a general partner;
(C) A general partner in Va partnersﬁip described in subsection (7)(i)(B) of this section; or
(D) A corporation of which the debtor is a director, officer, or person in control;
(ii) If the debtor is a corporation:
{(A) A director of the debtor;
(B) An officer of the debtor;
(C) A person in control of the debtor;
(D) A partnership in which the debtor is a general pariner;

(E) A general pariner in a partnership described in subsection (7)(ii)}(D) of this section; or
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(F) A relative of a general partner, director, officer, or person in conirol of the debtor;

{iii) If the debtor is a partnership:

(A) A general pariner in the debtor;

(B) A relative of a general partner in, or a general partner of, or a person in control of the debtor;
(C) Another parinership in which the debtor is a general partner;

(D) A general pariner in a parinership described in subsection (7)(iii)(C) of this section; or

{(E) A person in control of the debtor;

(iv) An affiliate, or an insider of an affiliate as if the affiliate were the debtor; and

{v) A managing agent ofihe debtor.

(8) "Lien" means a charge against or an interest in property to secure payment of a debt or performance of an obligation, and
includes a security interest created by agreement, a judicial lien obtained by legal or equitable process or proceedings, a
common-law lien, or a statutory lien.

(9) "Person" means an individual, partnership, corporation, association, organization, government or governmental
subdivision or agency, business trust, estate, frust, or any other legal or commercial entity. .

(10) "Property” means anything that may be the subject of ownership.

(11) "Relative” means an individual related by consanguinity within the third degree as determined by the common law, a
spouse, or an individual related to a spouse within the third degree as so determined, and includes an individual in an adoptive
_ relationship within the third degree.

(12) "Transfer” means every mode, director indirect, absolute or conditional, voluntary or involuntary, of disposing of or
parting with an asset or an interest in an asset, and includes payment of money, release, lease, and creation of a lien or other
encumbrance.

(13) "Valid lien" means a lien that is effective against the holder of a judicial lien subsequently obtained by legal or equitable '
process or proceedings. ) ! '

[1987 c444 § 1]

Notes:
Effective date -- 1987 ¢ 444: "This act shall take effect July 1, 1988:"[1987 c 444 § 16]
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RCW 26.16.210
Burden of proof in transactions between husband and wife.

*** CHANGE IN 2008 *** (SEE 3104-52.8L) ***
In every case, where any question arises as fo the good faith of any fransacfion between husband and wife, whether a
fransaction between them directly or by intervention of third person or persons, the burden of proof shall be upon the party
asserting the good faith. :

[Code 1881 § 2397; RRS § 5828 ]
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