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I - RESPONSE TO ISSUES PRESENTED FOR REVIEW
A. The implied consent warnings adequately and fairly advise
defendants of their legal options and do not prevent an
~ officer from obtaining a search warrant.

B. Equitable estoppel does not apply in this case.

C. No issues of public interest are addressed in this case that
' have not been addressed previously by this court.

II. STATEMENT OF THE CASE

~ The defendant has filed a motion for.discreti.onary review of a
deéision by King County Superior Court reversing Seattle Municipal
Court’s dismissal of his Driving Under the Influence charge. King County
Superior Court found that the defendant’s blood test was admissible, the
implied cqnsent warnings (ICW’s) regarding.ﬁreath and blqod tests did not
prevent servi;:e of a search Wéfrant for the defer;dant’s blood, and the |
ICW’s are nof statutorilyv or conStimtiQﬁélly defective.

1. ARGUMENT
A. Thé impliéd consent warnings a‘d'équatelsf and fairly advise
defendants of their legal options and do not prevent an officer
from obtaining a search-warrant.
St. John alleges the ofﬁcer Viola‘teci his .due process rights by
omitting réferenqe to the Apdssibility a warrant could be éought if he

refused 2 blood test. We find no record St. J ohn raised this argument

below in the trial court. Accordingly, we find no basis for his new claim



and distinguish City v. Beck, 130 Wn. App. 481 (2005). We address the
argument should the court find the issue was preserved for appeal.
Under the implied consent statute, the driver must be provided the

specific warning stated within the implied consent statute before the

sancfions of the implied consent statute.may be levied. Leininger v. Dept.
of Licensing, 120 Wr. App. ‘68 .(200’4). St. John does not contest he
reéeived the exact warning prescribed by the statute. Instead, he argues
“that he should have been giveﬁ additional Wafning, warning about what |
might ha;ppen and a summary of criminal search and seizure law as-
applied to thié case. No authorit3; supports his argument.
’fhe 2004 Amendments to RCW 46.20.308, gbverning'breath and
“blood alcohél tests, added a prolvision stating: |
'Neither consent nor thié section precludes avpolice officer
- - from obtaining a search warrant for a person’s breath or
+~ blood. ‘
| Similarly, the synépsis of the passed bill in Final Bili Report 1-1pon‘
SB 3055 states:
. Summary:
Search Warrants :
Nothing in the implied consent law prevents a

police officer from getting a search warrant in
- order to obtain breath or blood evidence samples.

With these amendments, Washington joins a number of other



jurisdictions authoriziﬁg officers to pursue test evidence outside the

- restrictions of their implied consent statute. See e. g. Oregon v. Shantie, 92

P.3d 746 (2004)(Oregon officer may pursue search watrant for blood when

defendant refuses breath test under implied consent); Koller v. Arizona

DOT, 988 P.2d 128 (1999)(Arizoha implied consent statute does not ‘
pfeclude officer from seeking warrant for blood evidence); Beeman v.
Texas, 863 W.3d 613 (2002)(Texas irhplied consent statute allows officers

fo dbtéin blood test by search warrant); Brown v. Indiana, 774 N.E.2d

1001 (2002)(Indiana implied consent statute does not prevent an officer

from obtaining evidence pursuant to a search _warranf) ; Michigan v. Calon,
256 Mich. App. 312 (2003)(Michigan implied consent statute does not

| prohibit officer seeking blood test by search wai‘ranf); Cook v. Kentucky,

12‘9 SW.3d 351, .359 (2004)(Kentucky officer may obtain Warrant for
blood teét after‘refusal under implied éonsent-'statute) ; State v. Baker, 502 |
A2d 489 (v1985)(M‘aine permits wafrantless seizure of blood evidence
when probable cause and e);igent circumstances even OVer defendant’s .
fefusél and despite implied consent statute); State v. Sisler, 683 N.E.2d
106 (1l995)(0hio Officer ma}; take blood test'c‘lespite refusal and implied

| consent statute if there is risk of loss_of evidence, ‘Eest may be warrantless

" if difficulty or delay in obtaining a warrant); State v. Faust, 682 NW.2d" -



371 (2004)(Wisconsin police not precluded by implied consent statute
from obtaining warrantless blood test after defendant provides consensual

breath test).

Under Schmerber v. Califomia? 384 U.S. 757, 8 S.Ct. 1826, 16
L.Ed. 908 (.1966) the court affirmed an officer neéd not bbtain a warrant to
~ seize physicél évidence of intoxication in a DUI case. ‘Washington
followed wi:ch its implied consent stafute, providing some procedural due |
process rights to DUI defendants. In 2004, the legislaﬁré modiﬁed thbse
due process rights té expressly exclude circumstances that arise when an
officer seeks a search warrant.

St. John complains that éxéluding n’oti;:e of the possibility of 'a‘
search warrant from the implied cor{lsenf statute “renders meaniﬁgless the
. right to refuse a test under the law”. He_éssentially argues that the
pui‘pose of refusir;g atestisto prevent the state‘ frorﬁ obtaining evidence.
While the defendant’s purpose in refusing the test may be to prévent the
state ﬁoﬁ obtaining evidénce;that purpose is nowhere adopted by thé
legislatﬁre. To the contrary, such épurpose“ would run counter to all three
stated goals in the statute. ‘.

The stated goals of the statute are to discourage intoxicated

individuals from Eiriving, to suspend the privilege of intoxicated drivers;



and to pfovide an efficient means of gathering reliable evidence of

intoxication or non-intoxication. Lax v. .Dept. of Lic;ensing, 125 Wn.2d
818, 824 (1995). Assuring officers the authority to pursue blood evidence
by search warrant furthers each and every stated goal. The right to refuée
under the ICW is not “meaningless” to the defendant. Just as before under
the amendments to the ICW statute, the sﬁspect is provided 'fhe proverbial
carrot-and-stick choice. He may Voluntarily pbrovi.de test evidenée to
demonstrate his sobriety. Or he may refu.se. If he refuses, a refusal will
fesult ina mandatory-minimum bne-year suspension. A refusal remains
admissible as evidence of consciousness-of-guilt. IState v. Long, 113
Wn.Z(i 266 (1989). . The fact officers have the ability to fbrce, collection of
alcohol test evidence means defendants no loﬁéer control whether or not
blood test evidence is collected. But, unc_léf the imblie.d consent s;catute, '
defendants still control whethef or not they cooperate aﬁd whether or n&t,

- they are sanctioned for failing to cooperate by refusing tests.

In State V. Bbstrom, 127 Wn.2d 580 (1995), our court discussed
this area of law. The Bostrom court ﬁnambiéuously held the State has n§ '
obligation to provide Wamings not required by the text of thg sté.tute. Id.,

- at 586-87. Bostrom explained that the prohibition on “misleadi_ng or

misstated” warnings are limited to analyzing Warnin'g'required by the
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statute. Id., at 5 89-90. In'othe.r Words, the statn.te is nnt misleading by
failing to discuss issues not required by the statute.

In Bostrom, the court notes that a State is not free to give any
warning it wishes without fear of contravening due pfocess, citing South

Dakota v. Neville, 459 U.S. 553, 103 S. Ct. 916, 74 L.Ed.2d 748 (1983).

Id., at 590. In Neville, the defendant argued that warning him about

possible administrative sanctions from a refusal without mentioning any

criminal sanctions from the refusal implied that no criminal sanctions

would arise. The Neville court disagreed, holding that advising a

deféndant fegarding the“.licensing consequence for refusal and not
informing him of the possible criminal consequences of refusing. v;fas not
misleading because it did not assure the driver that the refusnl Wou;d not .
be used agajnst th at trial. Bostrom, 127 Wn.2d at 591, citing Neville,
459 U.S. at 555-56. The .éourt held, “such a failure to warn was not the
sort of implinit prornis¢ to forgo use of evidence that would unfairly trick
respondent if the evidence were later offered against him at trial.”

In addition, the‘NeVille court noted the defendant was warned that

a refusal to take the test would result in loss of his driving privileges for

| ione year. The court concluded this warning “made it clear that refusing

the test was not a ‘safe harbor’ free of adverse consequences.” Bostrom, at



591 citing Neville, 459 U.S. at 566. |

In our own‘case, St. John was advised of the direct civii and
criminal consequences of refusing a breath test. No mention was made of
‘blood testing. No mention was made pponwhat effect a bre_ath- test refusal
- might have on blood: testing. In other words, St. John was not given any
indication thét refusing a breath test would mean no blood test ;zould be N
sought. Anci, like Neville, he was warned that refusing the tést had |
' cdnsequences—Which was sufﬁcieﬁt tp warn him that refusél was not a
safe harbor, |

Contr‘ary,tp St. John’s unsupported asserﬁons, the police report
reflects St. John waé simpiy advised with the standard wamiﬁg, that he ﬁad
aright to seek independent testing. The warnings mandatéd by RCW |
4.6.‘62.308 are j'not “ﬁmdamentally unfair” and St. John fails to establish
béyond a reésonable doubt a constitutional due process violation.

Outside the framework of the implied consent statute, this

circumstance is no;c novel. In State v. Ferrier, 136 'Wn.2d 103 (1998) our
court outlined the analysis tc; apply when an.ofﬁcer seeks voluntary
consent to enfe_f and search a home without a warrant. The  Ferrier court
requirled the officer to advise the homeowner of the right to refuse entry

and the right to terminate the search at any time. Despite the requirement



that the homeowner be advised of their constitutional right to refuse entry
during a voluntary entry, our court’s have not required that such notice

include the rangé of options available to the officer if the homeowner

- refuses consent. For instance, in State v. J ohnson,A 104 Wn. App. 489,
504-06 (2001) the court affirmed a voluntary search where the officers not -
only did not inform the person that they could get a warrant if he refiised
entry, the officers already had al warrant in their possession and did not
reveal that fact. Under St. John’s analysis, the initial advice that the
homeewner 'had. a “right to refuse” entry was a sham. In fact, as Johnson
Aillu'strates, the advice to the homeowner was completely correct. The |
homeov_vn_er had the right to refuse voluntery entry. The homeowner was

| never advised >that this .W&S the‘only means available to ’la\.N_ eﬁforcement.

Just as J ehnson had a constitutional nght to refuse voluntary entry
into his. ﬁouse, St. John has the legislatively created “rigﬁt” to refuse a
voluntary blood or breath alcohol test. But just as J. ohnsonl could still be

- served with a search warrant after a refusal, with no notice of that
poseibility, so could St. John. St. John was advised in precisely the terms
required by the statute. St. John cannot cemplain he did not understand
the consequences of his decisiohs by t.)lamingr law enforcement for his

choice to rely upon his own inebriated understanding of the law. Neither



law enforcement nor the implied consent warnings are a substitute for the
advice of éounsel. Bostrom, at 590 FN 3. St. John’s deéisiqn to proceed }
upon his own understanding of the law and not discués the matter .with an
attorney is fatal to his claim that he did not understand the cénsequénces

of his choice. Outrageous conduct violative of Due Process is conduct

that “shocks the universél sense of fu.ndamental fairness”. State v. Lively,
130 Wn.2d 1 (1996). Sf. J ohﬁ fails to meet that high standard. ‘
B. Equitable estoppel does not apply in this case. )

St. John also claims thaf uﬁder the principles of equifa;ble estoppel,v
the authoritiés caﬁno't compel a blood test from him via search warrant if
they do not inform him of that possiBility. .

To raise an eéuitable ¢stoppel afgument in this cdurt, the defendant
would have had to raise it at the trial cqurt level, or estaﬁlish that what
churred is a “manifest érror affecting‘afconstitutional right.” State v |
F_(ﬁl_l_k@, 63 Wn.App. 643, 649, 821 P.2d 77 (1991). The defendant did
not raise this issue in the iower court. Theerore they havé to prove by
clear, cogent, and convincing eVidenée that there was ma‘nife»:st. error
affecting a cc;nstitutional righ;c committed by the i)olice officer. Mercer v. |

State, 48 Wn.App. 496, 500, 739 P.2d 703 review denied, 108 Wn.2d

1037 (1987).



Equitable es-toppel against the government is disfavored.

Kramarevcky v. DSHS, 64 Wn.App. 14, 19, 822 P.2d 1227 (1992).

Equitable estoppel is applied against the government only when necessary
to prevent a manifest injustice and the exercise of governmental powers
will not be impaired. Foulkes, 63 Wn.App. at 649. Equitable estoppel

will also not be applied to the government if its application would

therefore thwart the purpose qf the laws. State v. O’Connell, 83 Wn.2d
797, 827, 523 P.2d 872 (1974). |
The elements of equitable estoppel are: 1v) an admission, statement,
or act inconsistent with the claim afterwards asSeﬁed; 25 action by another
in feliance'upon that act; and 3) injury to the relying party froiﬁ allowiﬁg
the first party to coﬁtfadict of repudia’te the prior act, statement, or
~omussion. Shafer v. State, 83 Wn.Zd 618, 623,521 P.2d 736 (1974). The

defendant must prove each of these elements must be established by clear,

cogent, and convincing evidence. Mercer v. State, 48 Wn.App. 496 at

500.

To‘ satisfy the first element, the defendant must pfove by clegr,
cogent, andv convincing evidehce that Ofﬁc'er Michl made a statement or
acted in a manner inc-onsvistent with a claim later asseﬁ¢d. The defendant

Acannot show that this occurred. Ofﬂcéf Michl read the defendant his the

10



implied consent warnings, which are é correct statement of the law. The
service of a search warrant for the defendant’s blood was {10'[ incbnsi_stent
with any information provided in the implied consent warnings. Thus, the
defendant cannot prove the first element of equitable estoppel.

) fo satisfy the second element, thé defendant would have to prove
by clear, cogent, and convincing evidence .that he actually relied on Officer
MichI’s statement in making any decision to refuse the blood test. In a
criminal case, the defendant must, at a minimum, show that his feliance on
misleading information By the gb?emment was objectively rgasonable.
State v. Locati, 111 Wn.App. 222, 227, 43 P.3d\1'288 (2002).

There is nothing in the re;:ord to support this element. | The
defendant cannot prove that_the irifonnation i)rovided by Officer Micﬁl
‘was ‘mislegdiﬁg or mislead him mn any-way. There _is nothing from the triai
court record Whi'Ch. speaks fo the defendanv"c’.s Uﬁderstanding of the‘law or
- thét if infénned of the possibility of a search warrérit ﬁe would not have
| refused the breath test.

The defendant aiso cannot prove the third element, which was that
he was injured. The search warrant was validly obtained, and evidence of
the crime of Driving Under the Inﬂuence discovgred. _biscovefy of

inériminating evidence alone does not constitute injury under the

11



principles of equitable estoppel

The defendant has also failed to show that there was a 'mam'fest )
~ error affecting én important constitutional right. There is nothing that bars
an officer from obtaining a search warrant after a defendant :eﬁlses a
~ voluntary blood tesf. Tlﬁs is a search and seizure case, just like any other.
DUI defendaﬁts are not afforded extra protections under the Fourth |
Amendment. (See arguments above). . Although the defendagt cites to
Raley v. Oﬁio, 360 U.S. 324,79 S.Ct. 1257, 3 L.Ed.2d 1344 (1959), ‘that
case is distinguishable. In Raley, the:defendants were essentially |
entrapped into committing a crfme ,bsl the government, which failed to
inform them that they could ﬁot invoke their Fifth Amendment privilege
while testifying before an Ohio state éonimissio_n investigating “Un-
American” activities. Believing that they were therefore protected and not .
subject to criminal présecﬁtion’, the invoked the Fifth Amendment and
refused to answer questions, thus committing a crime.

Here, the defendaﬁt had already comﬁleted the crime of Driving
Under the Inﬂuencg, before he ever encountered Ofﬁcér Michl Qr was
advised of any rights or-mefhods of collecting evidence. Ofﬁcer Michl did
not inform him that he could freely drink a gallon of vodka and then freely

drive in the State of Washington, and then arrest him for doing so. Officer

12



Michl properly informed him of his legislatively created “right’; to refuse a
breath test, and then obtained a search warrant when he refused. This
sequence of events has been upheld under the Fourth Amendment. See

State v. Johnson, 104 Wn.App. 489 (2001).

If equitable estoppel were to be applied in these kinds of caseé, it
would harrip er the legiﬁmate fupction of the government in lawfully
gathering evideﬁce of criminal aétivity. Just as the government can and
should lawfully obtain search warrants to obtain evidence in any other ~ -
kind of case, 'its‘ ability tq do S0 should not be éonstrained‘in DUI cases.
Withoutthe evidence of bréath or blood alcohol le_ve_ls, prosecuﬁon in this
cése énd many others would be severely impaired, subverting the goals of
the DUI laws. |

| ~ The det‘"enda_mt‘did not raise this issue in tﬁe trial court, cannot

prove 'any'elemeﬁt of equitable estoppel, and cannot show there was a

manifest error affecting an important constitutional right. Therefore,

LN

discretionary review should be denied.

C.. No issues of public interest are addressed in this case that have
not been addressed previously by this court. . '

The Superior Court was correct in finding that the implied consent
warnings do not prohibit the obtaining of a search warrant for a blood test

in a DUI or Physical Control case. Defense counsel now attempts to argue

13
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| issues that were not brought before the Seattle Municipal Court or the
Supeﬁor Court. Staﬁ1tes and case law do not prohibit the government
from obtaining a search warrant for evidence after a defendant has refused
to Voluntarily hand over that evidence. These issues have been addressed

in other cases, and therefore discretionary review should be denied.

IvV. . CONCLUSION

For the foregoing reasons the Court should deny the Petitioner’s

request for discretionary review.

‘Respectfully submitted this 28" day of eptember 2007.

.

Rebeoca C. Robertson,
WSBA# 30503
Assistant City Attorney

* Attorneys for Respondent
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