No. 35883-2-11

COURT OF APPEALS
DIVISION II
OF THE STATE OF WASHINGTON

- G-P GYPSUM CORPORATIQN,'
Appellant,
v. N
STATE OF WASHINGTON, DEPARTMENT OF REVENUE,

- Respondent.

" BRIEF OF APPELLANT

Franklin G. Dinces, WSBA #13473
Geoffrey P. Knudsen, WSBA # 1324
Attorneys for Appellant '
The Dinces Law Firm

9202 Glencove Road

Gig Harbor, WA 98329

(253) 884-5942



TABLE OF CONTENTS

Page
L Assignments of Error - 1
Assignmentsb of Error Nos. 1-23 _ 1
" Issues Pertéining to Assignments of Error 6
- IL Statement of the Case - ‘ ' 8
Statement of Procedures . .| o 8
Statement of Facts - o o I 15
II. Summary of Argument » : 18
1Vv. Argﬁment o o ' 19
A. Tacoma’s Use Tax Is Only Imposed On Goods First Used
Within Tacoma. Tacoma’s Use Tax Is Npt Imposed On Goods
First Used Within The State Outside Taco'ma.l . o 19
1. State Law Is Well Settled: State Use Taﬁ Is Imposed
On The First Act By Which A Tgxpayer Takes Dominion or
Control Over An Article. _ , 20
a. The State Statutes Clearly impose Use Tax on
First Use, Not Actual Use. | | 20

b. This Court Has Previously Held That Use Tax
Is Imposed On The Taking of Dominion and Control, Not Actual

Use. 21



Page
c¢. The Defendant’s 'Practice Is Consistent With
| The Statute and This Court’s Prior Ruling. _ 21
d.- The Use Tax On Natufal Gas Is Uniform With
The Generél Use Tax. o | , 23
2. State and Local Use Taxes Are Uniform. : 24
a. The Statutes Clearly Requife Uniformity
Between State and Local Use Taxes. v | v | 24
b. The Department of Revenue Has Uniformly
Administered State and Local Use Taxes. | 26
c¢. No Prior Case Permits A Lack of Uniformity
Between State al;d City Use Taxes. ' . 27
3. The Lure of Revenue Oriented Statutory Constructions
Has Already Been Rejected. 28
 a. Vita F ooﬂ Products v. State Is Instructive. 29
b. Det. No. 99-239R and WAC 458-20-230
Demonstrate That “Use” is Limited to First Use in Face of'

Revenue Loss. ' | 30



4. If “Use” Meant Anything Other Than As Provided By
RCW 82.12.010, It Would Be Ambiguous, and Ambiguous Tax
Stafutes Are Construed In FaVOr‘ of the Taxpayer.

5. Legislative Intent Is Consistent With Prohibiting City
Gas Use Taxes From Applying When The First Usé of the Gas
Occurs Outside A City.

| a. The Legislature Clearly Intended State and
Local Use Taxes To Be Uniform. |
b. A City Gas Use Tax Applies When First Use

Occurs Within A City. |
B. G-P Gypsum Adequately Pled Its Case.

1. Assignnient of Error Nos. 5, 6, and'8-11 Are Moot
‘If the Appellate Court Concludes.“Use” Means First Use

‘Within The State.

2. G-P Gypsum Satisfied.the Pleading Requirements
of RCW 82.32.180.
a. G-P Gypsum Stated a Reason Why the Tax
at Issue Should be Reduced or Abated.
b. RCW 82.32.180 Requires a Taxpayer to State

the Reason Why the Tax Should be Reduced or Abated.

Page

31

32
32
33
34
35
36
36

36



Page
c. G-P Gypsum’s Stated Reason Is Adequate For

AARefund of Taxes Paid On Gas That Never Entered Tacoma and |
On Charges‘ for Transporting Gas To Places Otﬁer Than Tacoma. 37

3. RCW 82.32.180 Would Violate The Constitution If It |
Was Construed To Prohibit G-P Gypsum’s Refund Of Taxes on
Gas Only Used Outside Tacoma.. : ' -39
V. Coﬁclusion : _ o | 41
VI. Appendices |

Appendix I: Relevant Portions of RCW 82.12 : A-1

Appendix II: Relevant Portions of RCW 82.14 _ A-II

~ Certificate of Service - | AN



Table of Authorities -

Page
Cases |

Casco v. Thurston Cty., 163 Wash. 666, 2 P.2d 677 (1931) ' 39
Mayﬂower quk Hotel v. Department of Revenue, 123 Wn. App. 628,
98 P.3d 534 (2004) . R - 21
NofthwestAZloj/s, Inc. v. State of Washington, BTA Dckt. No. 28350
(June 7, 1985) - | | 22
O’Brien‘v: Johnson, 32 Wn.Zd 404, 202 P.2d 248 (1949) | 39
Roon v. King Cty., 24 Wn.2d 519 (1946) 39

Seattle Filmworks v. State, 106 Wn. App. 448, 24 P.3d 460 (2001) 21
~ Vita Food Products v. State, 91 Wn.2d 132,
587 P.2d 535 (1978) . 29-31

Constitutional Provisions

Wash. Const., Art. IV, §6 ' _ | o | 39
| Statutes |
RCW 82.12 | ) 0,18
RCW 82.12.010 | | passim
RCW 82.12.020 | 23,27
RCW 82.12.022 - | 19,23,32

RCW 82.12.023 | | 23



" RCW 82.14.020
RCW 82.14.030

RCW 82.14.050

RCW 82.14.070

RCW 82.14.230
RCW 82.32
RCW 82.32.050
RCW 82.32.060
 RCW 82.32.170.
RCW 82.32.180

RCW 84.68.020

WAC 458-20-178

WAC 458-20-230

TMC 6A.70
TMC 6A.70.010

TMC 6A.90.040

Regulations

City Ordinances

Page
passim
passim
passim
pas&z'm
passim

9,18

28
28,35 |
35
36,37

37

22,26

22,26,28,30

20
20

20



L _ Assignments of Error
Assignments of Error

1. The trial court erred in entering the order of January 26, 2007
denying Plaintiff’s motion for reconsideration and reopening of judgment.

2. The trial court erred in entering the Findings of Fact and
Conclusions of Law and Judgment on December 15; 2006 denying
Plaintiff’ é, G-P Gypsum’s, request for refund of Tacoma natural gas use '
taxes paid during the period January 1, 1996 through Dgcember 31,2001.

3. The trial court erréd in its opinion letter dated and entered on
J. aﬁuary 17, 2007 denying Plaintiff’s motion for reconsideration and
reopéning of judgment. |

4. The trial court erred‘in its oral ruling issued December 15, 2006
denying Plaintiff’s, G-P Gypsum’s, request for refund of Tacoma natural
gas use taxes paid during th'e.period January 1, 1996 'through.December
31, 2001. |

5. The trial coﬁrt erred in entering Finding of Fact 4, in the |
Findings of Fact and Conclusions of Law and Judgment entered on
December 15, 2006, finding that G-P Gypsum’s petitions for refund to the
Defendant and its suiaeri,or court complaint did ndt explain or discuss a

refund of state or local natural gas taxes paid on gas transferred to



Northwest Pipeline, on gas transferred to Puget Sound Energy or on gas
sold or transferred to third parties. | |

6. The trial court erred in entering Conclﬁsion of Law 1, in the
Findings of Fact and Conclusions of Law and J udgmeht entered on
December 15, 2006, concluding that a taxpayer must strictly comply with
the condi_tio_nal waiver of sovereign immunity to pursue a tax refund under
RCW 82.32.180.

7. The trial court erred in entering Conclusion of Law 3, in the
Findings of Fact and ,anclusions/of Law and Jﬁdgment enteréd on
December 15, 2006, concluding that the statutes at issue in this matter
were not ambiguous and their meaning was understood without resort to
the rules of construction.

8. The ’_crial court erred in entering Conclusion of Law 7, in the
Findings of Fact and Conclusions of Law and Judgment entered on
December 15, 2006, concluding that the taxpayer must state and specifiy
in its petition for refund to the superior court urider RCW 82.32.180 the
réason§ why the tax should be reduced or abated. |

9. The trial court erred in entering Conciusion of Law 8, in the
Findings of Fact and Conclusions of Law and Judgment entered on

December 15, 2006, concluding that no court action or proceeding of any



kind shall be maintained by the taxpayer to recover any tax paid or part
theréof except as provided in RCW 82.32.180..
10. The trial court erred in entering Conclusion of Law 9,in the
Flndlngs of Fact and Conclusmns of Law and J udgment entered on |
December 15, 2006, concludlng that because G-P Gypsum s refund
request to the Department and the superior court did not include any
explanation or discussion of a refund of taxes related to gas transferred to
‘Northwest Pipeliné, to gas t;émsferre_d to Puget Soﬁnd Energy or to gas
transferred to third parties, any claimed relief related to these claims is
barred and denied pursuant to RCW 82.32.1 80, RCW 82.32.060 and RCW o ,
| 82.32.170. | |
~ 11. The trial court erred in entéring Conclusion of Law 12, in the
Findings of Fact and Conélusions of Law and J udgmeﬁt entered on
Dééember 15, 2006, concluding that the language in RCW 82. 14.23(\)7’is
not ambiguous and it can be construed without resort to rules of
construction.
12. The trial court erred in entering Conclusion of Law 13, in the
Findings of Fact and Conclusions of Law and judgmént entered on
December 15, 2006, §oncluding that a harmonious rea&ing of RCW 82.14

- and corresponding statutes leads to only one reasonable conclusion — that



the natural gas use tax of RCW 82.14.230( 1) is imposed upon the first use
or the first exercise of dominion and control over natural gas within a city.

13. The trial courf erred in entering Conclusion of Law 14, in the
Findings of Fact and Conclusions of Law and Judgment entered on
December 15, 2006, concluding that for local use tax purposes, G-P
Gypsum first uses natural gasin Tacc;ma.

‘1 4. The triél couﬁ erred in entering Conclusion of Law 15, in the
Findings of Fact and Conclusions of Law and J udgment entered on
Deéeinbef 15, 2006, concluding that to read the statutes otherwise would

vitiate and render ineffectual the legislative intent that cities impose a use

tax to recapture revenue lost by defegulation of the gas indﬁstry.

15. The trial court erred in entering Conclusion of Law 16, in the
Findings of Fact and Conclusions of Law and Judgment entered‘on
December 15, 2006, concluding that G-P Gypsum used natur;ell gas within
the City of Tacoma as a consumer.

16. The trial court erred in entering Conclusion of Law 17, in the
Findings of Fact and Conclusiohs of Law and Judgment enteréd on
December 15, 2006, concluding that G-P Gypsum is subject to the City of
Tacoma’s natural gas use tax under RCW 82.14.230 and Tacoma
Municipal Ordinance 6A.90.04O on the natural gas it uses in the City ofA

Tacoma.



17. The trial court erred in entering Conclusion of Law 18, in the
Findings of Fact and Conclusions of Law and Judgment entered on
| December 15, 2006, concluding that G-P vapsum’s request for a refund of
Tacoma natural gas use taxes paid to the City of Tacoma under RCW
82.14.230 and Tacdma Municipé.l Ordinance 6A.90.040 is denied. |

~ 18. The trial court erred in entering a Judgment, contained at
- paragraph 22 of the Findings of Fact and Conciusions of Law and
Judgment entered on Deceﬁber 15, 2006 denying Plaintiff s, G-P
Gypsum’s, request for refund of Tacoma nétural gas use taxes paid during
the period January 1, 1996 through Décember 31, 2001.

19. The trial court erred in not concludingm that the state natural gas
use tax is imposed at the place of first use within the State. - |

20. The triai court erred in hot concluding that G;P G_ypsﬁm first
uses natural gas within the State at the locations it pﬁrchases the gas.

21. The trial court erred in not finding that the Department of
Revenue’s administrative practice has been to impose state and local use
taxes at the same place, and at the same time and that ‘;he .above-described
practice has been true for general goods and for natural gas.

22. The trial couﬁ erred in not finding that the Department of
Revenue responded fo G-P Gypsum’s argument that “use” is defined as

the first act within Washington by which the taxpayer takes dominion or.



control over the articie by admitting that the use tax is tfiggered by the |
A ﬁrst use of the goods in Washington. | |

2.3. The trial court erred in its opinion letter dated and entered on
January 17, 2007 denying Plaintiff’s motion for reconsideration and
réopem'ng of judgment, by concluding that'the Departmept’s
- administrative practice as testified to by Mr. Hammond was not
persuasive.

24. The trial court erred in its opinion letter dated and entered on
January 17, 2007 denying Plaintiff’s motion for reconsideration and
reopening of judgment, by concluding that the taxable events under the |
- state brokered natural gés (BNG) tax provisiéns simply cannot be
considered the same as under the local BNG tax provisions and on that
basis maintained its earlier Findings of Fact, Conclusions of LaWA and
Judgmerit._

Issueé Pertaining to Assignmgnts of Exrror
1. Is a person who first takes dominion and control over natural gas
within Washington State but outside a City subject to the tax imposed |
pursuant to RCW 82.14.236 for the privilege of “using” natural gas in
a City if the gas is subsequently burned by the taxpayer within a City?
| (Assignments of Error Nos. 1 —4, 7,'11 - 24).

Subsidiary to this issue are the following issues:



a. Is the term “using”.in RCW 82.14.230 defined by RCW
| 82.12.010(2)?!
b. May the use tax authorized by RCW 82.14.230 be
imposed on an incideﬁt that is not a taxable event for
purposes of RCW 82.12.0227
c. Does the administrative pracﬁce of the D;efendant,
vDepartment of Revenue, of defining “use” unifofmly for
~state and local use tax purposes and iinposinz‘gr use tax only
at the time andvplace of first use within the State, limit the
definition of “use” fér local tax purposes to the first use
within the State? |
d. Is the meaning of “using” in RCW 82.14.230 ambiguous
| such that it should be construed in favor of the taxpayer?
" 2. Does a Complaint tﬁat states that taxpayer owes no local gas use tax
because taxpayer did not first take possession, dominion or ‘control of and:
did not otherwise first use or consume any gas in the locality adequately

plead the reason for a refund of tax paid on gés sold ahd/or transferred by

! The use tax statute was amended effective 2004. The definition of “use” is now found
at RCW 82.12.010(4) but the definition has not been changed. Throughout this Brief, we
cite to the statutes as they existed at the times material, and we provide such statutes in
the Appendix for ease of reference. Where there has been a possible substantive change
to the statute, we draw the Court’s attention to the change.



taxpayer outside the locality to third parties? (Assignments of Error Nos.
5-11). |
Subsidiary to thié issﬁe are .the foilovving issues:
a. Does such a pleading satisfy the pleading.requirements
of RCW 82.32.180?
| b. Assuming arguendo thaf such a pleading »sOmehow fails
the requirements of RCW 82;32.180, would such a pleading be adequate
under the Courts’ constitutional authority to hear tax.cases and if so, is the
statute an unreasonable limitation on the Judiciary’s constitutional
aufhority? |
II. Statement of the Case
Statement of Procedures
The genesis of this case was a letter dated December 22, 2000, 'in
which Plaintiff, G-P Gypsum, claimed a refund of Tacoma natural gas use
taxes imposed under RCW 82.14.230 for the period January 1, 1996, to
December 31, 2000, because such taxes were péid on natural gas |

purchased and first used outside the city limits of Tacoma.> CP 173.

2 RCW 82.14.230 authorizes cities to impose a tax for the privilege of using natural or
manufactured gas within the city. Due to exemptions and credits, the tax only applies to
gas bought from other than Washington gas utilities. Such sellers are sometimes called
brokers or marketers, and the natural gas use tax was erroneously referred to as the
“brokered natural gas” or “BNG” tax by the Defendant in its trial brief. See e.g., CP 47.

{



On January 30, 2002, the Audit Division of the Department of |

} Revenue®, the Defendant, denied G-P Gypsum’s requést for refund on the
basis that in its opinion the local natural gas use tax is due at the location
where the gas is burned. Ex. Plaintiff 1.

| G-P Gypsum timely petitioned the Defendant to review and correct
the Audit Division’s denial. CP 173. Thereafter, on January 31, 2003, the
Appeals Division of fhe Defendant rejected G-P .Gypsur‘n’s reﬁmd request.

CP 173. This time the Defendant’s Determination, Ex. Plaintiff 2, after

recognizing that “taxpayer justified its refund request on its reasoning that -

its first ﬁossession and use of the natural gas occurre_d in Sumas, not
Tacoma,” admitted “[i t]dxpajzer is correct that use tax is triggered by the
first use of the goods in Washington. ” Néveﬂheless, the Defendant denied
the refund on its belief that the transportation of the gas had not finally
ended and the gas had not become commingled with the genefal mass of
property in the state at Sumas. |

By letter dated February 26, 2003, G-P Gypsﬁm sought

reconsideration of the Départmént’s Determination.* CP 174. The

3 The natural gas use tax, like all local use taxes, is administered and paid to the
Washington Department of Revenue. See generally, RCW 82.12 and RCW 82.32 cross
referenced by RCW 82.14.230 and RCW 82.14.050.

* At this time, G-P Gypsum also requested a refund of state natural gas use taxes
measured by Northwest Pipeline’s transportation charges. CP 174. This transportation
issue was the basis for the $37,575.99 refund awarded Plaintiff below. That refund has
not been appealed, and the transportation issue is not before the Court.



Defendant again denied the iefund request. This time the Defendant based
its denial on its opinion that “the term delivery as used in taxpayer’s'
contracts is a fiction.” Ex. Plaintiff 3. Implicit in the Determination’s
reaéoning is the concept that if the delivery outside Tacoma was
substantial, then Tacoma’s use tax would héve been refunded. See, id.
The Defendant did not contend tnat the tax is triggered by anything other
than first use. Rather, it concluded that “the‘ﬁrst opportunity the
Department has to tax the natural gas is when it reaches Taxpayer’s plant
in Tacoina, Washington.” d

After réceipt of the Defendant’s Determination on reconsideration,

. G-P Gypsum filed a timely refund complaint in Thurston County Superior

Court on November 23, 2003, seeking a refund of Tacoma use tax for the
peri(id- January 1, 1996 tixrough December 31,2001. CP 174; CP 4. The |
Complaint states “G-P owed no Tacoma lopal natural gas use taxes |
because G-P did not first take possession, dominion or control of and did
not 6therwise first use or consume any such gas in Tacoma.” CP 6.

‘The Defendant failed to ever file an Answer.’ The Defendant filed

its trial brief late® and in that brief for the first time argued that the

5 The Department of Revenue is of the opinion that it is not required to file an Answer
relying on RCW 82.32.180. ' o

¢ The Defendant’s trial brief was filed on October 11, 2006. CP 46. It was due October 6,
2006. CP 8 (First Amended Case Schedule Order) and CP 22 (Second Amended Case
Schedule Order).

10



definition of “use” for state natural gas use and local natural gas use taxes
was different. Itargued — for the very first time — that “‘[u]se withih the
city’ triggers the local BNG [brokered natural gas use] tax, not ‘ﬁtst use’
within the state.” CP 48. | |

Trial was held on October.16,‘ 2006. Only two witnesses testified.
M. thiis, senior tax counsel for Georgia Pacific Corporation; testified to
his experiences on behalf of Plaintiff where he learned Defendant’s
administrative practice to impose use tax on first use within the State. RP
18, 23-24, 29-31, 48-49 (Trial transcript, Oct. 16, 2006). Mr.vWillis also
testified about the substance of Plaintiff’s receipt of gas at Sumas and
other locations ctutside’ Tacoma. RP 32-33, 50-53, 55-57, 60 (Trial
tranécript, Oct. 16, 2006). Mr. Cannaday,.the Plaintiff’s plant controllér, |
also testiﬁedT ‘His testimony was principally directed to explainihg and
authenticating Ex.vPlaintiff 17, a summary of Plaintiff’s books and
records. RP 71-127 (Trial tretnscript,' Oct. _16; 2006). |

After trial and closing arguments, the trial court, Judge Richard
Strophy presiding, prdvided an oral ruling which concluded, inter alia, that -
a city may impose a local use tax on the first use or the first exercise of
dominion and control of natural gas in the city even if it is not the first use
. .

or first exercise of dominion gnd control of the natural gas within the

- State. RP 65-68 (Cotlrt’s fuling, October 17, 2006). The trial court found

11



that G-P Gypsum takes or assumes dominion and control of fhe gas at
locations outside Tacoma, RP 62 and 65 (Court’s ruling, October 17,
2006), and understood that RCW 82.12.010 “pi‘ovides that the word “use”
shall have its ordinary meaning and shall also mean with respect to
 tangible personal property ... the first act within this State by which the
taxpayer takes or assumes dominion and control over the article of
tangible personal property as a consumer and includes any other act
preparatéry to _suBséquenf actual use.” RP 64- 65 (Court’s ruling, October
17, 2006). Tﬁe trial .court further recogﬁized that “RCW 82.14.020(8)
pfovides that the meaning of the words and phrases used in various tax
. chapters including 82.12, as they v‘_IIIOW exist or may hereafter be amended,
have full force and effect with respect to taxes imposed by cities under the
authority of this chapter ... . RP 67 (Court’s ruling, Octbber 17, 2006).
Nevertheless, the trial court concluded that it defies logic to define the
term “use” in its application to a City tax as first use anywhere in the
State. Id;
Prior to providing its oral analysis of the meaning of “use” for

* local use tax purposes, the trial court stated that it did “not find any
discussion or explanation of a'request for refund based upon the Plaintiff’s
or taxpayer’s position that it is entitléd to such regarding use taxes on gas-

transferred to Northwest Pipeline, Puget Sound Energy, and third parties.

12



Accordingljr, [the trial court] decline[d] to consider or award any claimed
relief ‘on th(Sse bases ....” RP 61 (Court’s' ruling, October 17, 2006).

.The Defendant subsequenﬂy proposed findings, conclusions and a
judgment it contended were consistent with theb oral ruling. Conclusion 9,
at CP 178, encapsulates the trial court’s oral ruling that because G-P
Gypsum did not include any explanation or discussion of a refund of taxes
related to gas transfers'/ény claiméd relief related to such taxes is barred.”
Conclusibns of Law nos. 10 — 18® encapsulates the trial court’s i‘uling that
the natural gas use téx of RCW 82.14.23 0(1) is imposed on the first use or
the first exercise of dominion and control over naﬁlral gas within a city.
CP 178-179.°

Plaintiff opposed.the Defendant’s proposal, and both parties filed
briefs. CP 93-145 and 146-171. Plaintiff specifically requested separate
findings on the Defendaﬁt’s administrative practice to impoée ise tax on
first use within the State and on Defendant’s admission that the use tax is
triggered by the first use of goods in Washington. CP 97-98. The trial
court explained its decision to not make the factual finding regarding the

administrative practice of the Defendant on the basis that the Court “was

7 This Conclusion forms the specific basis for assignments of error nos. 5 and 10, and
assignments of error nos. 6, 8-9 are related to this conclusion.

¥ These Conclusions form the specific basis for assignments of error 11—17 and
assignments of error nos. 7, 19-22 and 24 are related to these conclusions.

? The trial court’s rulings on both of these issues and other issues form the basis for
assignments of errors nos. 1-4 and 18.

13



not satisfied that the person to whom the statement (.of the practice) was -
attributed, in the context of the statement, had sufficient speaking
authority to establish that was the Deépartment’s practice, as opposed to |
pérhaps that person’s personal comment or opinion on the issue ... RP 32 '
| (Court’s ruling, December 15, 2006). The trial court did not give a
spe.ciﬁc reason for not finding that the Defendant admittéd that use tax is
triggered by the first use of the goods in Washington other than stating
that f‘[i]t could be arguéd, as to what those, quote, admissions or responseé
constitﬁted in the way of either practice of the department or how the
definition of the térm “use” was applied, were conclusory or subjective.” |
RP 32 (Court’s ruling December 15, 2006).°

Plaintiff also specifically fequested that the tfial court conclude
thét the state natural gas use tax is imposed at the place of first use within
" the State and that Plaintiff first uses natural gas within the State at the
locations it purchases the gas. CP 94. The trial court did enter a ﬁndihg
that, Plaintiff takes dominion and control over the gas at the locations it
purchases gas (CP 175), but it faiied to make the cpnclusions requested.'!

Subsequent to entry of the Findings of Fact, Conclusidn of Law

and Judgment, Plaintiff moved for reconsideration and reopening of the

1% The trial court’s failure to find either fact is the basis for assignments of error nos. 21

and 22. ,
' This failure is the basis for assignments of error nos. 19 and 20.

14



judgment. CP 185. The motion was supported by the Declaration of J erry
Hammond, CP 181-182, and the December, 2006 and January, 2007
Declarations of Franklin Dincés, CP 183-184 and 209. After briefing by
both parties, CP 185-186 (Plaintiff’s motion), C}’ 188-203 (Defendant’s
reply to Plaintiff’s motion) and CP 204-208 (Pléintiﬁ’s memorandum in
suppoﬁ of the motion), the trial court enfered a‘letter opinion,_ CP 210, and
V-Order, CP 211, denying Plaintiff’s motion. The letter opinion indicates
that Mr. Hammond’s testimony as to the Department’s administrative
practice is not “persuasive or controlling given ﬁqy [the trial court’s]
analysis of the‘statutory schemé ... .” The trial court was of the opinion
that “the taxable events under the state brokered natural gas (BNG) tax
provisions simply cannot be cbﬁsidered the éame as under the local BNG
tax pfovisions e CP 210.12
- This appéal followed entry of the trial court’s final judgment. CP

213.

Statement of Facts

During the times material, the period January 1, 1996 through
December 31, 2001, G-P Gypsum iaur'cfxased natural gas at two primary

delivery points in Washington: (1) the Sumas station and (2) the Sumner

2 The trial court’s failure to give adequate deference to the administrative practice
testified to by Mr. Hammond is the basis for assignment of error no. 23.

15



station. CP 174-175 . ‘These stations are located oufsidé the city limits of
_ their respective cities. Id. |

When G-P Gypsum purchases né_tural gas at delivery points in
Washington, it takes dominion and control over the gas at those deliveryl
points. CP-175. G-P Gypsum assumes the risk of loss and risk of liability

for the gas at thoée delivery locations. Id. At those locations, G-P
Gypsum detefmines the afnount of gas it will ship to its plant énd the |
émounts of gas it will transfer and/or sell to others. ]d. -

G-P Gypsﬁm sold and/or transferred to Northwest Pipeline -
(hereinafter referred to as “NWP”) at Sumas 70,820 units of natural gas' .
having a value of $165,228.12.® G-P Gypsum sold to its loceﬂ i

- distributing company (hereinafter re"ferréd. to as “LDC”) at Sumner
192,621 units of natural gas having a value of $548,413.53. Ex. Plaintiff’s
17. G-P Gypsum paid $9,479.21 of Tacorﬁa naturél gas use tax on its
transfers and/or sales to NWP at Sumas and it paid $26,985.43 of Tacoma
~ natural gas use tax on its sales to the LDC at Sumner. Id. There is no
evidence that such gas ever entered the city lirﬁits of Tacoma. Such gas

~ was not possessed at any time by Plaintiff within the City of Tacoma.

1% All of the quantifications mentioned in this Brief are for the times material, January 1,
1996 through December 31, 2001. The numbers in text are taken off of Ex. Plaintiff’s 17.
Such amounts are correct calculations and summaries of G-P Gypsum’s business records.
CP 177. '

16



| G-P Gypsum contracts with NWP to transport its gas from Surnas
to Sumner and other locations. CP 175. Puget Sound Energy transports
G-P Gypsum’s gas from Sumner to G-P Gypsum’s Tacoma manufacttrring
facility. Id. From time to time, G-P Gypsum sold gas transportation
services to third parties. Jd G-P Gypsum satisfied its transportation |
obligations by d1rect1ng NWP to transport the thlrd party owned gas. Id.
G-P Gypsum paid $1O 674.74 of Tacoma natural gas use tax on NWP
transportation charges for gas transported to locations other than Sumner. -
Ex. Plaintiff’s 17. The gas transported to locations other than Sumner
never enters Tacoma. See, id. and see, RP 107 (Trial trarrscript, Oct. 16,
2006). |

| Defendant has a long standing administrative practice to impose
state and local use taxes at the same place and at the Asame time, CP 181-
.82. See also, RP 18, 23-24, 29-31, 48-49 (Trial transcript, Oct. 16, 2006).
This practice is eqtrally true for general goods and for natt1ra1 gas. CP
1182. In all cases, the Defendant’s practice is to impose use tax only at tlre
ti‘me: and place of first use within the State. Id |
Not only is it the long-standing practice of the Defendant to

impose use taxes only at the time and place of first use but the very
positions and actions of,the Defendant in this case up until the filing of its

trial brief are consistent with the practice. See, Ex. Plaintiff 2 (Department
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of Revenue Determination dated January 31, 2003: “Taxpayer is correct
that use tax is triggered by the first use of the goods in Washington.”) and
see, Ex. Plainﬁff 3 (Departme;nt of Revenue Détérmination re:
Reconsideration: contending that taxpayer does not in substance take
delivery of the .gaslat Sumas). -

| Despite taking dominion and control over the gas at locatipné
outsidé Tacoma and despite the Defendant"lg iong-standing practice,
Plaintiff paid é total o-f 2}3853,722.5514 of Tacoma natural gas use tax on
such gas.”> Ex. Plaintiff’s 17. |

Suﬁlmary of Argument
Wéshing’tqn State and ifs cities impose a unified use tax on the use

éf most tangible personal property'in the State. See gene}ally, RCW 82.12
and RCW 82.14. That is, the State’s and 'ci.ties’ use taxes are imposed at
the same. time and place and on the same event. RCW 82.14.020, RCW
82.14.030, and RCW 82.14.070. The State and city taxes are administered
by and paid to the Defendant. See, RCW 82.12 and RCW 82.32 Cross
referenced by RCW 82.14.230 and RCW 82.14.050. The State and cify

taxes are as uniform as possible. RCW 82.14.070. As part of their use

' Included in this amount is the $36,464.64 of Tacoma natural gas use tax paid on gas
that was sold and/or transferred at Sumas and Sumner that never went to Tacoma and the
$10,674.74 of Tacoma natural gas use tax on NWP transportanon charges for gas
transported to locations other than Sumner.

'* G-P Gypsum measured its Tacoma natural gas use tax obligations by reporting the total
amount charged by gas sellers plus the total amount NWP charged. CP 177.
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P
taxes, the State and its cities impose a tax on the use of natural gas. See,
RCW 82.12.022 and RCW 82.14.230. |
“Use” is defined for State ahd city use tax purposes by RCW

82.12.010. See also, RCW 82.14.020(8) and (9). The statute, as
recognized by case law, Department of Revenue practice and regulation,
defines _“use” as the first act by which a taxpayer takes or assumes |
dominion or control over tangible personal property in this State. RCW
82.12.010. |

o G—P Gypsum first takes dominion and control over natural gas at
the locations it purchases gas outside Tacvoma. CP 174-175. Thus, G-P
Gypsum “uses” the natural gas outside Tacoma, and it does not “use” the
nﬁtural gas in Tacoma. Therefore, G-P Gypsum does not owe ahy -Tacoma
use tax on itsuse of natural gas. '

Argument
A. Tacoma’s Use Tax Is Only Imposed On Goods First Used Within
Tacoma. Tacoma’s Use Tax Is Not Imposed On Goods First Used
Within The State Outside Tacoma.
Tacoma imposes a tax for the privilege of using natural gas in the

- city. As expléined below, “using” means “the first act by which a person
takes or assumes domim'én or control ovér an articlé” in Washington. |

Substituting the definition of “using” in for the term, Tacoma imposes a
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tax for the privilege of first taking or assuming dominion or control over
natural gas within the Staté in Tacoma. G-P Gypsum does not “use”
natural gas in Tacoma. That is, it does not first take or assume dominion
or coﬁtrol over natural gas within Washington in Tacorﬁa. Therefore, G-P
- Gypsum ié not subject to the Tacoma natural gas use tax.!®

1. -State Law Is Well Settled:. State Use Tax Is Imposed Oﬁ The
First Act By Which A Taxpayer Takes Dominion or Control Over An
Article. |

a. The StateStatutes Clearly Impose Use Tax on First

Use, Not Aétual Use.

“Use” is deﬁned to mean the first act by which a taxpéyer takes
dominion or control and includes any act preparatory tb actual use. RCW

82.12.010(2).

' This straight forward analysis would be equally correct for any article of tangible

personal property bought within Washington and outside Tacoma allegedly subject to
Tacoma’s generally applicable use tax. More importantly, any counter argument based
on statutory language would have to apply with equal force to the generally applicable
city use tax. See, TMC 6A.70 (imposing Tacoma’s general sales and use tax “upon every
taxable event as defined by RCW 82.14.020, occurring within the City”), RCW
82.14.020 (defining “taxable event” to include “any use, upon which a state tax is
imposed”), and see, RCW 82.12.010 (defining “use” as “the first act by which a person
takes or assumes dominion or control over an article in the State”). Both Tacoma’s
natural gas use tax and general use tax are imposed on the privilege of first taking or
assuming dominion or control over an article in the State within Tacoma. Compare,
TMC 6A.90.040 (natural gas use tax ordinance) with TMC 6.A70.010 (generally
applicable sales and use tax) and see, RCW 82.14.020, RCW 82.14.030, RCW 82.14.050,
RCW 82.14.070 and RCW 82.14.230.
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b. This Court Has Previously Held That Use Tax Is

Imposed On The Taking of Dominion and Control, Not Actual Use.

Seattle Filmworks v. State, 106 Wn. App. 448, 24 P.3d 460 (2001) -

held, in interpreting RCW 82.12.010, that “[t]he statute does not
specifically require any latér actual use (in the ordina;r}:f meaning of ‘use’);
it nderely requires an éct of dominion and control, which may include any
~act preparafory to sﬁbsequent actual use or consumption”. Thus, Seattle
Filmworks owed use tax on order forms that were néver returned to it
because the company had éxercised dbminion ahd control over the forms
when it sent the forms to its dusforﬁeré. The fact that the forms were never
actually used by the company because they were not returﬁed by the
customers was not materi‘al. See also, Mdyﬂower Park Hotel v.
Departmem‘ of Revenue, 123 Wn. App. 628, 98 P.3d 534 (2004) (hotel |
oWes use tax on single use items, such as bars of soap and tissues, actually
consumed by its customers).
¢. The Defendant’s Practice Is Consistent With The |

Statute and This Court’s Prior Ruling. |

Thé Deféndant, has long administered the use tax so thgt it applies
~only to the first act by which a taxpayer takes or assumes dominion ér
control over an article of tangible personal property. CP 181-182

(Hammohd Declaration).
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The Department of Revenue’s practice is not only demonstrated by

»17 it is also demonstrated

 the words of the Department’s “speaklng agent,
by published Dgterminations of the Department. See e.g., Det. No. 99-
239R, 19 WID 367 (reversing earlier determination imposing use tax on
use other than first ﬁs_e.) In Det. No. 99-239R, the Defendant recognized
that limiting the definition of usé to the first act of dominiort or control
- permitted a tdxpayer who actually used an article during thé statutory
peribd to escape its tax liability because the taxpayer’s untaxed first tlse
occurred prior to th¢ statutory period; The Defendant wrote, the statute
“specifies that ‘use’ is the first act of dominion and control in this state,
‘use’ is not the second act or the third act, or any subseqﬁent act.” The |
statute “limits use to the first act.” B 1 |
Department of Revenue rules also demonstrate th;at use tax is
limited to the first use in the State. See generally, WAC 458-20-230(9) (a)
(another éxample of the Department recognizing that it cannot assess use
‘tax against a taxpayer who actually used an article during the statutory

period because the taxpayer first used the article beyond the statutory

period). See also, WAC 458-20-178(3) (“When tax liability arises: Tax

' Mr. Hammond was the Department’s speaking agent in several cases mcludmg use tax
cases. CP 182.

1% Board of Tax Appeals decisions are also consistent with use tax being limited to ﬁrst
use. See generally, Northwest Alloys, Inc. v. State of Washington, BTA Dckt. No. 28350
(June 7, 1985).
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iiability imposed under the use tax arises at the time the property ... is first
“put to use in this state. The terms “use,” “used,” “using,” or “put to use”
include any act by which a person takes or assumes dominioh or control
over the article ... ;‘ ... Tax liability arises as to that use only which first
 occurs within the state and no additional liability ariseslwith respect to any
subsequent use of the samé article by the same person.”)

Even the Defendant’s actions in this .c.as.e demonstrate the practice.
Both of the Déterminations issued to G-P Gypsum presume that use tax is
" due on the ﬁrét use of the gas in Washington. Thev Determinations deny |
. 'the claimed refund on the basis of erroneous factual conclusions that the
gas was in the stream of commerce and that the gés was not really
delivered outside Tacdma. Ex. ?laintiffs 2 and 3. Only at trial, did the
Defendant abandon thése erroneous factual alle gétibns and make thé novel
legal argument that “use” for local tax purposes means something otfxer
than first use in f[he State.

d. The Use Tax On Natural Gas Is.Uniform With The |

General Use Tax.

The state use .tax‘ on ngtural gas is contained within the chapter of
the RCW which imposes the generally app.licable:use ta);. RCW
82.12.020, RCW 82.12.022 and RCW 82.12.023. The introductory

. language of RCW 82.12.01 0, the statute that defines “use”, reads, “For
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purposes of this chapfer.” There is nothing in the statute which indicates
in any manner that the definition of “use” for general use tax purposes is
different in any ma.nﬁer from the deﬁnition of “use” for natural gas use tax
purposes.

2. State and Lbcal Use Taxes Are Uniform.

a. The Statutes Clearly Require Uniformity Between
State and Local Use Taxes.

To ensure ﬁniformity bétween the state and local use taxes, the
statutes specifically cross reference all aeﬁmfiohs and administrative
provisiéns. See, RCW 82.14.020'° and RCW 82.14.050. In addition, the
local tax is always imposed at the time of the state tax. See, id. and RCW_'
82.14.020(9), and RCW ’82.14.030. 

" The Legislature codified its intent to have uniformity in RCW

82.14.070. During the times at issue the statute read:

' RCW 82.14.020°s cross reference of the meaning ascribed to words and phrases within
- RCW 82.12 is “insofar as applicable.” The Defendant argued below that “[d]efinitions -
related to “first use’ or ‘dominion and control’ that occur outside the City of Tacoma
cannot be incorporated into the local BNG tax because such definitions are net applicable
in context of a logical reading of the statute.” CP 52-53. The trial court apparently agreed
with this erroneous argument. RP 67 (Court’s ruling, Oct. 17, 2006).

The term “using” is applicable to Tacoma’s tax on the privilege of “using”
natural gas within the City. “Use” and “using” mean the same, the first act of taking
dominion or control in the State. RCW 82.12.010. The argument that the term is
inapplicable is apparently because Tacoma’s tax would not apply when an item is first
used outside the City. Such a syllogism presupposes that Tacoma’s use tax applies when
gas or other items are first used outside Tacoma, but that is the question before the Court.
The fact is the term “use” is applicable. Its definition, provided by RCW 82.12.010,
makes Tacoma’s tax inapplicable to G-P Gypsum’s natural gas “used” outside Tacoma.
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It is the intent of this chapter that any local sales.
and use tax adopted pursuant to this chapter be as
consistent and uniform as possible with the state sales and
use tax and with other local sales and use taxes adopted
pursuant to this chapter. It is further the intent of this
chapter that the local sales and use tax shall be imposed
upon an individual taxable event simultaneously with the
imposition of the state sales and use tax upon the same’
taxable event.*

The_re is no statutory language indicating in any manner that there
isa differenée between the meaning of the term “use” for ger¥era1 local use -
tax purposes and the meaning of the term “ujs\e” for local natural gas use
tax purposes. In both cases, thé term means the first act by which a .
taxpayer assumes dominion or control over an arﬁcle. RCW 82.12.010
~ cross referenced by RCW .82.141026. See also, RCW 82.14.050 and RCW

82.14.070. The local tax may only be imposed simultaneously with the |

state tax and only on the occurrence of a taxable event (“use” as defined

20 Effective July 1, 2004, this language was amended to make it even stronger. Rather
than require local use taxes be as consistent as possible with state use taxes, the statute
now requires that such taxes be “identical”. We doubt that this change makes a
substantive difference in this case as the fact that today the statute requires the local and
state use taxes to be identical must mean that it has always been possible for the term
“use” to be defined uniformly for state and local natural gas use tax purposes. In .
addition, the second quoted sentence in text, requiring the local tax to be imposed
simultaneously with the state use tax, was unchanged. To the extent this amendment is
1mportant, however, it must mean that for periods after July 1, 2004 the definition of
“use” is identical.
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by RCW 82.12.010) occurring Withjn the locality. RCW 82.14.070, RCW
82.14.030 and RCW 82.14.230.2!

b. The Deparfment of Revenue Has Uniformly
Administered State and Local Use Taxes.

The Defendant’s speaking agent tells us that the Department of
Revenue has always administered the state and local use t;axes‘ uniformly
and that this practice is true for general gbéds énd natural gas. CP 181-
182. |

The Department’s Determinations and regulations make no
distinction between state and local use taxes in the definition of use.”?
There is fio mystery as to why this is the case: RCW 82.14.030 |
épeciﬁcally prohibits local use taxes being 'impc‘)‘sed on anything other than »

a taxable event for state use tax purposes. RCW 82.14.020 specifically

Cross referencesv the definition of “use”. RCW 82.14.050 speéiﬁcally

*! The Legislature compels local use taxes to be imposed at the same time as the state use
tax in at least three ways. First, it expressly requires the taxes to be imposed
“simultaneously.” RCW 82.14.070. Second, it limits local use taxes to events upon
which state use taxes are imposed. RCW 82.14.020 (defining “taxable event” and
applicable to RCW 82.14.230 by its own terms and by RCW 82.14.070’s and RCW
82.14.030’s use of the term). Third, state and local use taxes are required to be uniform.
RCW 82.14.070. G-P Gypsum is subject to the state use tax on its use of natural gas at
Sumas and Sumner, the places at which it first takes dominion or control over the gas.
CP.175. RCW 82.12.010. Therefore, Tacoma’s use tax cannot apply to G-P Gypsum’s
use of the gas. ' '

* 22 There is absolutely no language in WAC 458-20-230 or WAC 458-20-178 that
indicates that the definition of “use” for state and local use tax purposes could possibly be
different. If the definitions could be different, it would be possible that the statute of
limitations for state purposes could run while a taxpayer would be open for an assessment
of a city tax. The example in WAC 458-20-230 and the analysis of Det. No. 99-239R do
not permit such a possibility.
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cross references all adminiétrativé provisions of the state use tax. RCW
82.14.070 requires the state and local usé taxes to be as uniform és
poésibie (during the times material) and requires the taxes to be identical
(today). |
The Defendant did not even attempt fo distinguish the definitioﬁ of
““use” for state versus local use tax purposes while the maﬁer was before
‘the Depaﬂrﬁent of Re\}enue. Only at the last minute, after G—P Gypsum
had already filed its trial brief, did the Defendant argue for a position
never before the law of this State. The trial court accepted the State’s
position, but it did not have the benefit of Plaintiff’s briefing on the issue.
Plaintiff was limited to making its response to the State’s novel position at
closing argument.
c. No Prior Casé Permits A Lack of Uniformity Between
State and City Use Taies.
If “use” meant “first use within a city” for city use tax purposes,

the taxable evént,24 the tax measure® , and the event accruing the statute of

# At the close of testimony, the Court and counsel had a discussion that presaged that °
this lack of briefing could lead to an error. Plaintiff’s counsel was left mentioning to the
court authorities necessary to refute the State’s novel arguments. See, RP 137-141
(October 16, 2007). . : .

# «Jse” for state use tax purposes is defined by RCW 82.12.010 as the first act within
the State by which a taxpayer assumes dominion or control over an article.

 Use taxes are imposed on the value of the article used. RCW 82.14.230 and RCW
82.12.020. Thus, state and city taxes would frequently have different measures because
the state and city taxes would be imposed at different times on different uses and value is
often a function.of time and the amount of use of an article.
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limitations® for state and city use taxes would be different. Multiple local
taxes could also apply.” We are uneware of any case permitting a lack of
uniformity between sfate and city use taxes. We are equally unaware of
any aﬁthority of any kind‘indicating that a lack of ﬁniformity between state
and city uée taxes would be permitted. |

3. The Lure of Revenue Oriented Statutory Constructions Has
Already Been Rej ected.

The trial court judicially amended the statutory definition of “use”
to mean “first act” within a city. RP 66-68 (Court’s ruling, Oct. 17, 2006).
It justified such a definition because the statutory definition in this
instance, but not all instances, results in no city tax applying. RP 66
(Court’s ruling, Oct. 17, 2006). It based its decision, nof ;)n statutory
language, bﬁt oﬁ its belief that to define “use” otherwise would render
ineffecteal the iﬁtent of the legislature. Id.

Similar reasoning, seeking to amend statutory language to increase
- tax revenues based on legislative intent rather than statutory language, has

been rejected by both the Courts and the Defendant.

% As the running of the statute of limitations is a function of when the taxable event
occurs, RCW 82.32.050 and RCW 82.32.060, different taxable events (use within the
State and use within the City) results in the statutes for State and City tax purposes not
running simultaneously. WAC 458-20-230 and the analysis of Det. No. 99-239R do not
permit such a possibility.

*” Whenever an article is first used in a Washington county before being used in a city,
the different purported definitions of use would result in multiple local taxes applying
(the county’s and the city’s). '
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\ a. Vita Food Products v. State Is Instructive.

In Vita F ood Products v. State, 91 Wn.2d 132, 587 P‘.2d 535
(1978), the State argued that a tax imposed on “the person first receiving,
handling, dealing in or déaling with the fresh ... fish ... WitMﬁ the state of
Washington ...” should apply to a person other than the first person doing
such acts when the first person was nontaxable. The State based its
argument on what it perceived was the legislative intent to have the tax
apply to the first taxable person.

The Supreme Court rej ectéd the State’s argument. The fact tha’;
the first peréon in Vita Foods was nontaxable did nbt a}low the State to tax
a second person. The Court recognized that the statute was clear on its
face and that courts do not construe uhambiguous statutes. The Court held
that adding words to a statute was not within its power even if it agreed
that the Legislature interided something other than what fhe statufe read.
The Court added that if there was any doubt as to the meaning of the tax
stafute, the doubt would be construed in favqr of the taxpayer.

Here again, the trial court amended the statutory deﬁnition of
“use” so that it would mean “_ﬁrst act within a city.” Such a change was
purportedly justified because in this instance, but not a;ll instances, the city
tax would not apply and on the belief that the Legislature intended the tax

to apply to all gas burned within a city.
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The trial court’s reas_oningr is the same as the reasoning rejected in-
Vita Foods. The statutory definition of “use” is' clear.- it is the first act
within the State by which a person takes or assumes dominion or control
over an article. The fact fhat a city may not tax a first use within the State
that is outside a city does not permit a city to tax a second use. As in Vita
Foods, the courts lack the power to aménd the statute even if it is
percéived that the Legislature intended a result different from what the
statute requires. Here ;coo, if the definition of “use” éblild be something
other than that provided by RCW 82.12.010, then the term must be |
ambiguous, and ambiguc;us terms are construed in favor of the taxpa};er.
Thus, Vita Foods is authority for reversing the trial court.

b. Det. No. 99-239R and WAC 458-20-23;0 Demonstrate
That “Use” is Limited to First Use in Face of Revenue Loss.

Both the _referenced determination and regulation limit “use” to the
first act by which taxpayer assumes dominion or control over an article
even though such a limitation in the context of the determination and
regulation resulted in less tax because the first use occurred outside the
statutory period. In tﬁose instances, the befendant was able to withstand
the lure of a tax oriented result. Here too, the Court needs to withstand the
siren call of more tax revenue and apply thé term “use” as it has always

been applied. -
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4, If “Use” Méaht Anything Other Than As Provided By
RCW 82.12.010, It Woﬁid Ee Ambiguous, and Ambiguous Tax
- Statutes Are Construed In Favor of the Taxpayer.

The trial court held thel definition of “use’ to bé other than that
provided by RCW 82.12.010 and something other than its plain meaning.
It‘deﬁned the term to mean the first exercise of dominion and control over
natural gas'within a city. CP 179 (emphasis added). |

| If the statutory definition applies, G—P Gypsum does not owe the
City tax because it first exercises dominion and control within the State
outside ‘Fhe City. |
| If the plain meaning of the term applies, multiple taxation would
occur. Thus, the trial court limited the term t_o the first exercise of
dominion or control Witﬁin é city. RP 67-68 (Court’s ruling, October 17,
12006). |

Itis axiométic that the term is ambiguous if it can be construed to
mean “first exercise of dominion or contrql within a city,” in face of RCW
82.12.01 0’s. different definition and the plain meaning of the term not
Vbein‘g limited to first use.

“ Itis Well'settled, however, that ambiguous terms within a tax
statute are resolved in favor of the taxpayer. CP 178. See also, Vita

Foods v. State and authority cited therein. Thus, even if a court was
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convinced that the legislaﬁve intent was to have a definition other than
that provided by RCW 82.12.010, the term would have to be defined in
‘taxpayer s favor under the rules of statutory constructlon

5. Legislative Intent is Cons1stent With Prohlbltmo City Gas
Use Taxes From Applying When the First Use of the Gas Occurs
Outside A City.

a. The Legisléture Clearly Intended State and Local Use
Taxes To Be Uniform. |
- RCW 82. 14;070 is a clear statement of legislative intent that state
“and local use taxes must be uniform. The trial court concluded that the ”

intent of the Legislature in enacting the local natural gas use tax was to
recapture revenue lost by deregulation of the gas industry. RP 66 (Court’s
ruling, October 17, 2006). | |

The notes to RCW 82.'12.0.2.2, demonstrating a legislative intent “té
adjust the utility ahd use tax authority of the state and cities to maintain” a
revenue source, are not inconsistent with the Legislature prohibiting cities
from taxing events not subject to state use tax. The Legislature wrote:

It is further the intent of this chapter that the local sales and

use tax shall be 1mposed upon an individual taxable event

simultaneously with the imposition of the state sales and

use tax upon the same taxable event.
RCW 82.14.070.%*

2 RCW 82.14.020 defines “taxable event” as “any retail sale, or any use, upon which a
state tax is imposed.” Despite the statute tying local and State taxable events, the State
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| Thus; there are two legislative intents: (i) provide a revenue source
for localities and (ii) have uniform state and local use taxes. The
Legislature ciemonstrated the relative importance of each policy by the
words of the statute. Cities may raise revenue by taxing natural gas so
long as cities only tax events that are taxable by the State. RCW
82.14.030 and RCW 82.14.070. See also, RCW 82.14.020(9) (defining
“taxable event” as events “upon which a state tax is imposed.”)
Uniformity in the definition of “use” is statutorily required.
b. A City Gés Use Tax Applies When First Use Occurs
Within A City. | |
The befendant argued that cities could never imposé their natural
gas use tax if they were prohibited from levying taxes when the first use
within the State occurred outside the city (see, CP 55), but city natural gas
use ta’xeé apply Whenevef a taxpayer assumes dominion and control over
natural gas within a city. That situatfon occurs v‘s/henever a taxpayer takes

delivery of natural gas at its facility if the facility is within a city.

argued that the Tacoma and State natural gas use taxes are imposed on different events
and therefore RCW 82.14.070’s uniformity requirement is inapplicable. CP 53. The
State bases that argument on the fact that the State use tax is imposed on use within the
State and the city use tax is imposed on use within the city. Such an argument makes the
. uniformity requirement meaningless (all local use taxes are imposed on use within a
locality) and ignores the purpose and language of RCW 82.14.020 and RCW 82.14.070
(local taxes are to be imposed only on events subject to a state tax and uniform with the
state tax). The fact that RCW 82.14.230 does not contain the words “taxable event” is
irrelevant. Statutes necessary to administer the tax, including RCW 82.12.020 and RCW
82.12.070, contain the term. ' . :
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‘Common experience and the evidentiary record indicate that
delivery at a taxpayer’s facility is the norm, not the exception. The
evidence is that it would be easier for most taxpayers to take delivery
where the gas is actually burned. Aftér all, there are risks of loss and
liability associated with controlling natural gas. CP 175. There are also
costs of transporting the gas to where it will be burned. CP 176. G-P
Gypsum goes to significant effort and risks to take délivery outside
Tacoma. RP 59-60 (Trial transcript, Oct. 16, 2006). G-P Gypsum often
has excess gas and excess transportatfon rights wffh which it must 'dbeal.
CP 175-176 and sée Ex. Plaintiff’s 17. Thus, cfties have ample
opportunities to impose their use taxes.?

B. G-P Gypsum Adequatelyi Pled Its Case.

The trial court failéd_ to award Plaintiff a refund for taxes paid ofx

gas that never reached Tacoma and on charges for transporting gas to

plaé_es other than Sumner*®

even thdugh it defined the taxable incident for
Tacoma’s use tax to be exercising dominion or control over gas in

Tacoma. It concluded that any claimed relief related to such taxes was

2% There is nothing in the record to suggest that natural gas users attempt to avoid local
taxes by taking delivery outside a local taxing jurisdiction. Indeed, the record reflects
that G-P Gypsum did not take delivery of gas outside Tacoma to avoid taxes. It took
delivery outside Tacoma for gas supply reasons. RP 20-23 (Trial transcript, Oct. 16,
2006).

3% All of G-P Gypsum’s gas that went to Tacoma was transported first to Sumner. See,
CP 174-176. . '
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barred by RCW 82.32.180°! b'ecause the trial court believed that G-P
Gypsum’s refund request to the Department and its superior court
complaint did not include any explanation or discussion of such taxes.
See, CP 177. G-P Gypsum has appealed this conclusion. Assignment of
Error 1nos. 5 énd 10. |

1. Assignment of Error Nos. 5, 6, and 8-11 Are Moot If the

' Appellate Court Concludes “Use” Means First Use Within The State.

If this Court concludes that “use” means “the first ac’é Within. the
| State by which a taxpayer takes or assumes dominion or control over the
gas”, there is no issue conc.erni.ng RCW 82.32.180. The trial court found
that G-P Gypsum’s refund claim with the Defendant was filed because the
taxes sought to be_reﬁmded were paid on natural gés purchased and first
used outside Tacoma and the complaint reads, “G-P ov?ed no Tacoma
local natural gas use taxes because G-P did not first take possessién,
dominion or control of and did not otherwise first use or consume any
such gas in Tacoma.” CP 6 and CP 173. The trial court did not conclude,
and the Defendant does not contend, that G-P Gypsum failed to adequafely

plead for a refund of taxes that were first used outside Tacoma.

- 3! The.trial court’s conclusion also cites RCW 82.32.060 and RCW 82.32.170, but these

“statutes only relate to the statute of limitations which would have barred Plaintiff from
amending its complaint in 2006 to claim a refind for taxes paid during the time period at
issue. '
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2. G-P Gypsum Satisfied the Pleading Requirements of RCW
82.32.180.
a. _G-P Gypsum Stated a Reasdn Why thé Tax at Issue
Should be Reduced or Abated. | |
G-P Gypsum stated the tax at issue should be reduced or abated
because the gas on which tax was paid was first used outside Tacoma. CP
6. Some éf the factual proof that G-P Gypsum first used gas outside
Tacoma is that it sold and/or transferred gas outside Tacoma and
transported gas to places other than Tacoma.** See, CP 175-176.
The gas sold and/or transferred outside Tacoma and the gas
traﬂspo:téd to places other than Tacoma is gas that was first used outside
" Tacoma. G-P Gypsum’s stated reason that it is entitled to a refund is thét
-the ga; was first used outsidev Tacoma. Gas sold and or transferred outside
Tacoma and gas tfansport,ed to places other than Tacoma is such gas.
b. RCW 82.32.180 Requires a Taxpayer to State the
Reason Why the Tax Should be Reduced or Abated.
RCW 82.32.180 requires a taxpayer to state the reason Why the tax
should be reduced or abated. RCW 82.32.180 does not require taxpayers

to state all the grounds for a refund as is required in property tax cases.

32 G-P Gypsum owed state natural gas use tax on the gas it sells outside Técoma_ because
all of the gas it purchased it intended to consume. Nonetheless, some of the gas had to be
sold and/or transferred. G-P Gypsum had to overcome these problems in order to take
delivery outside Tacoma. ' :
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Compare, RCW 82.32.180 with RCW 84.68.020. The relevantvstatute
only requires taxpayers to state the reason a refund is appropriate.

¢. G-P Gypsum’s Stated Reason Is Adequate For A
Refund of Taxes Paid On Gas That Never Entered Tacoma and On
Charges for Transporting Gas To Places Other Than Tacoma.

| Here, the reason stated for a refund is that gas was first used

outside Tacoma. Taxpayers are not required by RCW 82.32. 180 to list
' evéry possible subset or pérmutation of the reéson nor are they required to .
state the evidence supporting the reason.

A specific statement that a refund is due because some of the gas
was sold and/or transferred outside Tacoma and that some of the gas was
transported to plaées other than Tacoma would have been a statement of a
subset of the reason stated by G-P GypSum. In this insfance, stating the
‘subset of the reason Wdﬁld élso have been a statement of some of the
evideﬁce demonstratiﬁg the reason.

One of the facts that prove that the gas was first used outside
Tacoma is that some gas was sold.and/or transferred outside Tacoma.
Thus, gas sold and/or transferred outside Tacoma is a subset of the gas
first used outside Tacoma. Another of the facts that iorove that gas was

first used outside Tacoma is that some gas was transported to a place other
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than Tacoma. Thus, gas transportéd to a place other than Tacoma isa
subset of the gas first used outside Tacoma.

A specific staterhent that a refund is ‘due because some. of the gas
was sold and/or transferred oﬁtside Tacoma and that some of the gas Waé
transported to places other than Tacoma would have also béen a
~ permutation of thé reason stated by G-P Gypsum.

This issue concerning the adequacy of the reason stated aﬁses asa
result of the trial court concluding that first use outside Tacoma is not an
adequate reason for a refund. It is the trial court’s reading of the law that
“use” means ﬁrst use within a ci'ty.. Applying t.he’ law as determined by the
trial court (“use” means first use in a city) to the éviden_ce properly
admitted at trial (gas was sold and/or transferred outside Tacoma and gas
was transported to places other than Taicoma); entitles _Plaintiff to a refund
for taxes baid on gas that never entered Tacoma. A permutation of G-P
Gypsum’s stated reason is fhat a refund is due because gas was not “used”
in Tacoma. vauch a statement is nothing more than the flipside of G-P

-Gypsum’s actual statement that a refund is"due.a because the gas was first

used outside Tacoma.
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3. RCW 82.32.180 Would Violate The Constitution If It Was
Construed To Prohibit G-P Gypsﬁm’s Refund Of Taxes on Gas Only
‘Used ‘Outside Tacoma.

The State Constitution provides the Judiciary the right fo hear tax
cases. Wash. Const.; Art. IV, §6. While the Legisiature may place certain
limits on how caées are heard, the limitations must be reasonable and they
cénnot defeat the Judiciary’s authority to hear tax cases or exercise its
inherent powers to act as justice requires. See generally, Roon v. King
Cty., 24 Wn.2d 5 19.(1_946), Casco v. Thurston Cty., 163 Wash. 666, 2
P.Zd 677 (1931) and O’Brien v. Jc;hnson, 32 Wn.2d 404, 202 P.2d 248
(1949) . | | o

If RCW 82.32.180 is construed as pfohibiting the trial court from
awarding GTP Gypsum a refund of taxes paid on g'as that was usgd only
outside Tacoma, on the basis that G-P Gypsum did not explain or discuss
~ in its complaint how the gas was used outside Tacoma, then RCW
82.32.180 would be an unréasonable limitation on the Judiciary’s
| constitutional authority.

After all, G-P Gypsum claim.ed refund of all taxes paid on gas-used
outside Tacoma. The gas sold and/or transferred outside Tacoma and the
gas transported to places other than Tacoma are just examples of how G-P

Gypsum used gas outside of Tacoma. It would be an unreasonable

{
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limitation on the Judiciary’s authofity to prohibit it from awarding refunds
in cases where a taxpayer stated a reason for a refund but failed to file a
statement that explained or discussed all possible subsets -- in this case,
evidence -- of the. stated reason, first use outside of Tacoma.

It is also unreasonable to prothit the Judiciary from applying the
law to the facté before it. Here, the evidence supporting the refund was
properly admitted into the récord. With the evidence supporting a refund -
in the record; there is no basis for denying the Courts their constitutional

power to do as justice requires. 3

33 Protection of the public fisc is not an adequate reason for denying the Judiciary the
power to apply the facts before it to the law in this case. Here, the claimed refund far -
exceeds the amount to be refunded under the law as determined by the trial court. By
granting the Judiciary the right to hear tax cases, the Constitution has already decided the
balance between protecting the public fisc and justice in particular tax cases. The '
Legislature cannot change the constitutional balance. :
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Conclusion
For the reasons expressed above, the Judgment of the trial court
denying G-P Gypsum a refund of all Tacoma natural gas use taxes paid.
| between January 1, 199_6 and December 31, 2_001 should be reversed and
remanded for entry of Judgment awarding Plaintiff‘é refund of all such
taxes together with refund interest at the statutofy rate from the dates of

payment until the date of refund.

Respectfully submitted, thi% %day of April, 2007.

Franklin G. Dinces, WSBA # 13473 .
Geoffrey P. Knudsen, WSBA # 1324
Attorneys For Appellant

9202 Glencove Road

Gig Harbor, WA 98329
(253) 884-5942
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Relevant Portions of RCW 82.12



Chapter 82.12

82.12. 02569 Exemptions—Use of. tanglble personal property related to a
building or structure that is an integral part of a laser
- interferometer gravitational wave observatory.

82.12.0257 Exemptions—Use of tangible personal property of the oper-
ating property of a public utlllty by state or political .
subdivision..

82.12. 0258 Exemptlons-—Use of tang1ble personal property prev1ously
used in farming and purchased from farmer at auction.

82,12.0259 Exemptions—Use of tangible personal property by federal
corporations providing did and relief.

82.12,02595 Exemption—Use of donated tangible personal property by
nonprofit organization or governmental entity. - .

82.12.0261 Exemptions—Use of purebred llvestock for breeding—Cattle

i and milk cows.

82.12.0262 Exemptions—Use of poultry for producing poultry and poul-
try products for sale.

82.12.0263 Exemptions—Use of fuel by extractor or manufacturer there-
of.

82.12.0264 Exemptions—Use of dual-controlled motor véhicles by

C ’ school for driver training.

82.12.0265 Exemptions—Use by bailee of tangible personal property

) consumed in research, development, etc., activities.

82.12.0266 Exemptions—Use by residents of motor.vehicles and trailers
acquired and used while members of the armed services
and stationed outside the state.

82.12.0267 Exemptions—Use of semen in artificial insemination of

' . livestock.

82.12,0268 Exemptions—Use of form lumber by persons engaged in .
constructing, repairing, etc., structures for consumers.

82.12.02685 Exemptions—Use of tangible personal property related to
agricultural employee housing.

82.12.0269 Exemptions—Use of sand, gravel, or rock to extent of labor,
and service charges for mining, sorting, crushing, etc.,
thereof from county or city quarry for public road pur-
poses.

82.12.0271 Exemptions—Use of wearing apparel only as a sample for

" display for sale. -

82. 12 0272 Exemptions—Use of tanglble personal property in single
trade shows.

82.12.0273 Exemptions—Use of pollen.

82.12.0274 Exemptions—Use of tangible personal property by political
subdivision resulting from annexation or incorporation.

82.12.02745 Exemptions—Use by free hospitals of certain items.

82.12.02747 Exemptions—Use by blood, borne, or tissue bank—
Exceptions. )

82.12.02748 Exemptions—Use of human blood, tissue, organs, bodies, or
body parts for medical research or quallty control test-
ing.

82.12.0275 Exemptions—Use of prescription drugs.

'82.12.0276 Exemptions—Use of returnable containers for beverages and
foods.

82.12.0277 Exemptions—Use of insulin, prosthetic and orthotic devices,
medicines used in treatment by a naturopath, ostomic
items, and medically prescribed oxygen.

82.12.0279 Exemptions—Use of ferry vessels by the state or local gov-
ernmental units—Components thereof.

82.12.0282 . Exemptions—Use of vans as ride-sharing vehicles.

82.12.0283 Exemptions—Use of certain irrigation equipment.

82.12.0284 Exemptions—Use of computers or computer components,
accessories, or software donated to schools or colleges.

82.12.02915 Exemptions—Use of items by health or social welfare orga-

nizations for alternative housing for youth in crisis—
Expiration of section.

82.12.0293 Exemptions—Use of food products for human consumption.

82.12.0294 Exemptions—Use of feed for cultivating or raising fish for
sale.

82.12.0295 Exemptions—Lease amounts and repurchase amount for
certain property under sale/leaseback agreement.

82.12.0296 Exemptions—Use of feed consumed by livestock at a public

] livestock market.

82.12.0297 Exemptions—Use of food purchased with food stamp cou-
pons.

_82.12.0298 Exemptions—Use of diesel fuel in operating watercraft in
commercial deep sea fishing or commercial passenger
fishing boat operations outside the state.

/
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82.12.031 Exemptlons—Use by artistic or cultural orgamzatlons of
certain objects.
82.12.0311 Exemptions—Use of materials and supphes in packing horti-
cultural products.
82.12,0315 Exemptions—Rental or sales related to motion picture or
video productions—Exceptions.
82.12.033  Exemption—Use of certain used mobile homes.
82.12.034 Exemption—Use. of. used floating homes.
82.12.0345 ‘Exemptions—Use of newspapers.
82.12.0347 Exemptions—Use of academic transcripts. .
82.12.035 Credit for retail sales or use taxes paid to other jurisdictions
with respect to property used.
Exemptions and credits—Pollution control facilities.
Credits and refunds—Debts deductible as worthless.
Exemptions—Vehicle battery core deposits or credits—
‘Replacement vehicle tire fees—"Core deposits’or cred-
its" defined. o
Retailers to collect tax—Penalty.
Collection of tax on motor vehicles by county auditor or
director of licensing—Remittance.
- Installment sales, leases, bailments. ‘
Tax may be paid on cash receipts basis if books are so
kept—Exemption for debts deductible as worthless.
- Administration.

82.12.036
82.12.037
82.12.038

82.12.040
82.12.045

82.12.060
82.12.070

82.12.080

82.12.010 Definitions. For the purposes of this,

chapter;

(1)(a) "Value of the article used" shall mean 1 the
consideration, whether money, credit, rights, or other
property except trade-in property of like kind, expressed in
terms of money, paid or given or contrdcted to be paid or
given by the purchaser to the seller for the article of tangible
personal property, the use of which is taxable under this
chapter. The term includes, in addition to the consideration
paid or given or contracted to be paid or given, the amount
of any tariff or duty paid with respect to the importation of -

.the article used. In case the article used is acquired by lease

or by gift or is extracted, produced, or manufactured by the
person using the same or is sold under conditions wherein
the purchase price does not represent the true value thereof,
the value of the article used shall be determined as nearly as .
possible according to the retail selling price at place of use-
of similar products of like quality and character under such

- rules as the department of revenue may prescribe.

(b) In case the articles used are acquired by bailment,

-the value of the use of the articles so used shall be in an

amount representing a reasonable rental for the use of the
articles so bailed, determined as nearly as possible according
to the value of such use at the places of use of similar
products of like quality and character under such rules as the
department of revenue may prescribe. In case any such
articles of tangible personal property are used in respect to
the construction, repairing, decorating, or improving of, and
which become or are to become an ingredient or component
of, new or existing buildings or other structures under, upon,
or above real property of or for the United States, any
instrumentality thereof, or a county or city housing authority
created pursuant to chapter 35.82 RCW, including the
installing or attaching of any such articles therein or thereto,
whether or not such personal property becomes a part of the
realty by virtie of installation, then the value of the use of
such articles so used shall be determined according to the
retail selling price of such articles, or in the absence of such
a selling price, as nearly as possible according to the retail
selling price at place of use of similar products of like
quality and character or, in the absence of either of these

(1996 Ed.)




Use Tax

selling price measures, such value may be determined upon
a cost basis, in any event under such rules as the department
of revenue may prescribe. .

(c) In the case of articles owned by a user engaged in

‘business outside the state which are brought into the state for -

no more than one hundred eighty days in any period of three

hundred sixty-five consecutive days and which are tempo- -

rarily used for business purposes by the person in this state,
the value of the article used shall be an amount representing
a reasonable rental for the use of the articles, unless the
person has paid tax under this chapter or chapter 82.08 RCW
upon the full value of the article used, as defined in (a) of
this subsection. . s ‘

(d) In the case of articles manufactured or produced by
the user and-used in the manufacture or production of
products sold or to be sold to the department of defense of
the United States, the value-of the articles used shall be
determined according to the value of the ingredients of such
articles. v o

(e) In the case of an article manufactured or produced
for purposes of serving as a prototype for the development
of a new or improved product, the value of the article used
shall be determined by: (i) The retail selling price of such
. new or improved product when first offered for sale; or (ii)
the value of materials incorporated into the prototype in
cases in which the new or improved product is not offered
for sale; '

"(2) "Use," "used," "using," or "put to use" shall have
their ordinary meaning, and shall mean the first act within
this state by which the taxpayer takes or assumes dominion
or control over the article of tangible personal property (as
a consumer), and include installation, storage, withdrawal

from storage, or any other act preparatory to subsequent

actual use or consumption within this state; .

(3) "Taxpayer" and "purchaser” include all persons
‘included within the meaning of the word "buyer" and the
word "consumer” as defined in chapters 82.04 and 82.08
RCW; ' .

(4) "Retailer" means every seller as defined in RCW
82.08.010 and every person engaged in the business of
selling tangible personal property at retail and every person
required to collect from purchasers the tax imposed under
this chapter; ' '

(5) The meaning ascribed to words and phrases in
chapters 82.04 and 82.08 RCW, insofar as applicable, shall
have full force and effect with respect to taxes imposed
under the provisions of this chapter. "Consumer," in
addition to the meaning ascribed to it in chapters 82.04 and

82.08 RCW insofar as applicable, shall also mean any person

who distributes or displays, or causes to be distributed or
displayed, any article of tangible personal property, except
newspapers, the primary putpose of which is to promote the
sale of products or services. [1994 ¢ 93 § 1. Prior: 1985
€222 §1; 1985 c 132 § 1; 1983 1st ex.s. ¢ 55 § 2; 1975-°76
2nd ex.s. ¢ 1 § 1; 1975 1st ex.s. ¢ 278 § 52; 1965 ex.s. ¢
173 § 17; 1961 ¢ 293 § 15; 1961 c 15 § 82.12.010; prior:
1955 ¢ 389 § 24; 1951 Istex.s.c 9 § 3; 1949 ¢ 228 § 9;
1945 ¢ 249 § 8; 1943 ¢ 156 § 10; 1939 ¢ 225 § 18; 1937 ¢
191 § 4; 1935 c 180 § 35; Rem. Supp. 1949 § 8370-35.]

Effective date—1994 ¢ 93: "This act shall take effect July 1, 1994."
[1994 ¢ 93°§ 3.] .

(1996 Ed.)

82.12.010

. Effective dates—1983 1st ex.s. ¢ 55: ‘See note following RCW
82.08.010. .- ‘ . .

Application to preexisting contracts—1975-"76 2nd ex.s. ¢ 1; 1975
1st ex.s. ¢ 90: "In the event any person has entered into a contract prior to
July 1, 1975 or has bid upon a contract prior to July 1, 1975 and has'been
awarded the contract after July 1, 1975, the additional taxes imposed by
chapter 90, Laws of 1975 1st ex. sess., section 5, chapter 291, Laws of 1975
1st ex. sess. and this 1975 amendatory act shall not be required to be paid

by such person il carrying on activities in the fulfillment of such contract."
[1975-'76 2nd ex.s. ¢ 1 § 3; 1975 Ist ex.s. ¢ 90 § 4.] :

- Severability~—1975-"76 2nd ex.s. ¢ 1: “If any provision of this 1975
amendatory act or its application to any person or circumstance is held
invalid, the remainder of the act or the application of the provision to other -
per;oﬁs or circumstances is not affected." [1975-'76 2nd ex.s. ¢ 1 § 4]

Construction—Severability—1975 1st ex.s. ¢ 278: See notes
following RCW 11.08.160. ‘ :

Effective date—1965 ex.s. ¢ 173: See note following RCW
82.04.050. ' : .

82.12.020 Use tax imposed. (1) There is hereby
levied and there shall be collected from every person in this
state a tax. or excise for the privilege of using within this
state as a consumer any article of tangible personal property
purchased at retail, or acquired by lease, gift, repossession,
or bailment, or extracted or produced or manufactured by the
person so using the same, or otherwise furnished to a person
engaged in any business taxable under RCW 82.04.280 (2)
or (7), or any amusement or recreation service defined as a
retail sale in RCW 82.04.050(3)(a).

~ (2) This tax shall apply to the use of every service
defined as a retail sale in RCW 82.04.050(3)(a) and the use -
of every article of tangible personal property, including
property acquired at a casual or isolated sale, and including
byproducts used by the manufacturer thereof, except as
hereinafter provided, irrespective of whether the article or
similar articles are manufactured or are.available for pur-
chase within this state. : : - "

(3) Except as provided in RCW 82.12.0252, payment by
one purchaser or user of tangible personal property or
service of the tax imposed by chapter 82.08 or 82.12 RCW
shall not have the effect of exempting any other purchaser or -
user of the same property or service from the taxes imposed
by such chapters. . : ' e

(4) The tax shall be levied and collected in an amount
equal to the value of the article used by the taxpayer
multiplied by the rate in effect for the retail sales tax under
RCW 82.08.020. [1996 c 148 § 5, 1994 ¢ 93 § 2, 1983 ¢ 7
§ 7; 1981 2nd ex.s. ¢ 8 § 2; 1980 ¢ 37 § 79; 1977 exss. ¢
324 § 3; 1975-°76 2nd ex.s. ¢ 130 § 2; 1975-°76 2nd ex.s. ¢
1§ 2; 1971 ex.s. ¢ 281 § 10; 1969 ex.s. ¢ 262 § 32; 1967
ex.s. ¢ 149 .§ 22; 1965 ex.s. c 173 § 18; 1961 ¢ 293 § 9;
1961 ¢ 15 § 82.12.020. Prior: 1959 ex.s. ¢ 3 § 10; 1955
ex.s. ¢ 10 § 3; 1955 ¢ 389 § 25; 1949 ¢ 228 § 7; 1943 ¢ 156
§ 8; 1941 ¢ 76 § 6; 1939 ¢ 225 § 14; 1937 ¢ 191 § 1; 1935
¢ 180 § 31; Rem. Supp. 1949 § 8370-31.] ,

Severability—Effective date—1996 ¢ 148: See notes following

- RCW 82.04.050.

Effective date—1994 ¢ 93: See note following RCW 82.12.010.

Construction—Severability—Effective dates—1983 c 7: See notes
following RCW 82.08.020. ' . )

_ Intent—1980 ¢ 37: See note following RCW 82.04.4281.

Effective date—1975-"76 2nd ex.s. ¢ 130: See note follbwing RCW
82.08.020.
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82.12.020

‘ Application to preexisting contracts—1975-76 2nd ex.s. ¢ 1; See
note following RCW 82.12.010.

Severability—1975-°76 2nd ex.s. ¢ 1: See note following RCW
82.12.010. '

82.12.022 Natural or manufactured gas—Use tax
imposed—Exemption. (1) There is hereby levied and there
shall be collected from .every person in this state a use tax
for the privilege of using natural gas or manufactured gas
within this state as a consumer. :

(2) The tax shall be levied and collected in an amount
equal to the value of the article used by the taxpayer
multiplied by the rate in effect for the public utility tax on
gas distribution businesses under RCW 82.16.020. The

-"value of the article used" does not include any amounts that

are paid for the hire or use of a gas distribution business as
defined in RCW 82.16.010(7) in transporting the gas subject
to tax under this subsection if those amounts are subject to
tax under that chapter, , . o

(3) The tax levied in this section shall not apply to the
use of natural or manufactured gas delivered to the consumer
by other means than through a pipeline. :

(4) The tax levied in this section shall not apply to the
use of natural or manufactured gas if the person who sold
the gas to the consumer has paid a tax under RCW
82.16.020 with respect to the gas for which exemption is
sought under this subsection. . .

(5) There shall be a credit against the tax levied under
this section in an amount equal to any tax paid by:

(a) The. person who sold the gas to the consumer when

that tax is a gross receipts tax similar to that imposed’

pursuant to RCW 82.16.020 by another state with respect to
the gas for which a credit is 'sought under this subsection; or
(b) The person consuming the gas upon which a use tax
similar to the tax imposed by this section was paid to
another state with respect to the gas for which a credit is
sought under this subsection. . :
- (6) The use tax hereby imposed shall be paid by the
consumer to the department.
(7) There is imposed a reporting requirement on the
person who delivered the gas to the consumer to make a

quarterly report to the department. Such report shall contain .

the volume of gas delivered, name of the consumer to whom
delivered, and such other information as the department shall
require by rule. :

(8) The department may adopt rules under chapter 34.05
RCW for the administration and enforcement of sections 1
through 6, chapter 384, Laws of 1989. [1994 c 124 § 9;
1989 ¢ 384 § 3.]

Intent—1989 ¢ 384: "Due to a change in the federal regulations
governing the sale of brokered natural gas, cities have lost significant
tevenues from the utility tax on natural gas. It is therefore the intent of the
legislature to adjust the utility and use tax authority of the state and cities
‘0 maintain this revenue source for the municipalities and provide equality
>f taxation between intrastate and interstate transactions." [1989¢c 384 § 1.)

. Effective date—1989 ¢ 384: "This act shall take effect July 1, 1990."
‘1989 ¢ 384 §71]

82.12.023 Natural or manufactured gas, exempt
‘rom use tax imposed by RCW 82.12.020. The tax levied
yy RCW 82.12.020 shall not apply in’ respect to the use of
1atural or manufactured gas that is taxable under RCW
12.12.022. [1994 ¢ 124 § 10; 1989 c 384 § 5]
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registered or licensed under the laws of the state of his or

“of Columbia, and any foreign country or political subdivision. .

* any article of tangible personal property acquired by . bail-

Intent—Effective date—1989 ¢ 384: See notes following RCW
82.12.022. -

82.12,0251 Exemptions—Use by nonresident while
temporarily within Washington of tangible, personal
property brought into Washington—Use by nonreside
of motor. vehicle or trailer licensed in another state— se
by resident or nonresident member of armed force of
household goods, personal effects, and private autom
biles acquired in another state while a resident—"Staf;
defined. The provisions of this chapter shall not apply in
respect to the use of any article of tangible personal pro rty:
brought into the state of Washington by a nonresi
thereof for his or her use or enjoyment while tempoftarily
within the state of Washington unless such property is used
in conducting a nontransitory business activity within the
state of Washington; or in respect to the use by a nonresi{'- .
dent of Washington of a motor vehicle or trailer which'is

her residence, and which is not required to be registered or
licensed under the laws of Washington, including motor
vehicles or trailers exempt pursuant to a declaration issued
by the department of licensing under RCW 46.85.060; or in -
respect to the use of household goods, personal effects, and
private automobiles by a bona fide resident of Washington
or nonresident members of the armed forces who are
stationed in Washington pursuant to military orders, if such
articles were acquired and used by such person in another
state while a bona fide resident thereof and such acquisition
and use occurred more than ninety days prior to the time he
or she entered Washington. .
For purposes of this section, "state" means a state of the
United States, any political subdivision thereof, the District

thereof. [1987 ¢ 27 § 1; 1985 ¢ 353 § 4; 1983 ¢ 26 § 2;
1980 ¢ 37 § 51. Formerly RCW 82.12.030(1).]
Intent—1980 c 37: See note following RCW 82.04.4281.

- 82.12.0252 Exemptions—Use of tangible personal
property upon which tax has been paid—Use of tangible
personal property acquired by a previous bailee from -
same bailor before June 9, 1961. The provisions of this
chapter shall not apply in respect to the use of any- article of
tangible personal property purchased at retail or acquired by
lease, gift or bailment if the sale thereof to, or the use
thereof by, the present user or his bailor or donor has
already been subjected to the tax under chapter 82.08 or
82.12 RCW and such tax has been paid by the present user
or by his bailor or donor; or in respect to the use of property
acquired by bailment and such tax has once been paid based
on reasonable rental as determined by RCW 82.12.060 mea-
sured by the value of the article at time of first use mulfi-
plied by the tax rate imposed by chapter 82.08 or 82.12
RCW as of the time of first use; or in respect to the use of

ment, if the property was acquired by a previous bailee from
the same bailor for use in the same general activity and such
original bailment was prior to June 9, 1961. [1980 c 37 §
52. Formerly RCW 82.12.030(2).] '
Intent-—1980 ¢ 37: See note following RCW 82.04.4281.
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8%.12.045

. Findings—Intent—Effective date—1996 ¢ 149: See notes following
RCW 82.32.050.

82.12.060 Installment sales, leases, bailments. In the
case of installment sales and leases of personal property, the
department, by regulation, may provide for the collection of
taxes upon the installments of the purchase price, or amount
of rental, as of the time the same fall due. ‘

In the case of property acquired by bailment, the
department, by regulation, may provide for payment of the

tax due in installments based on the reasonable rental for the

property as determined under RCW 82.12.010(1). [1975 1st
ex.s. ¢ 278 § 54; 1961 ¢ 293 § 16; 1961 ¢ 15 § 82.12.060.
Prior: 1959 ex.s. ¢ 3 § 13; 1959 ¢ 197 § 8; prior: 1941 ¢
178 § 11, part; Rem. Supp. 1941 § 8370-34a, part.]

. Constructlon—Severablhty—1975 1st ex.s. ¢ 278: See notes
following RCW 11.08.160.

82.12,070° Tax may be paid on cash receipts basis if
books are so kept—Exemption for debts deductible as
worthless.. The department of revenue, by general regula-
tion, shall provide that a taxpayer whose regular books of
" account are kept on a cash receipts basis may file returns
based upon his cash receipts for each reporting period and
pay the tax herein provided upon such basis in lieu of report-
ing and paying the tax on all sales made during such period
_A taxpayer filing returns on a cash receipts basis is not
required to pay such tax-on debts which are deductible as
worthless for federal incomie tax purposes. [1982 1st ex:s.
¢35 § 38; 1975 1st ex.s. ¢ 278 § 55; 1961 ¢ 15 § 82.12.070.
" Prior: 1959-ex.s.c 3 § 14; 1959 ¢ 197 § 9; prior:
178 § 11, part; Rem. Supp. 1941 § 8370-34a, part.]

Severability—Effective dates—1982 lst ex.s. ¢ 35: See notes
following RCW 82.08.020.

Construction—Severabillty—l975 1st ex.s. ¢ 278: See notes
following RCW 11.08.160.

82.12.080 Administration. The provisions of chapter
82.32 RCW, insofar as applicable, shall have full force and
application with respect to taxes imposed under the provi-
sions of this chapter. [1961 ¢ 15 § 82.12.080. Prior: 1949
c 228 § 9, part; 1945 c 249 § 8, part;. 1943 c 156 § 10, part;
1939 ¢ 225 § 18, part; 1937 ¢ 191 § 4, part; 1935 ¢ 180 §
35, part; Rem. Supp. 1949 § 8470-35, part.] '

Chapter 82.14
LOCAL RETAIL SALES AND USE TAXES
Sections '
82.14.010 Iegislative finding—Purpose.
82.14.020  Definitions—Where retail sale occurs.
82.14.030  Sales and use taxes authorized—Additional taxes autho-
o rized—Maximum rates.
82.14.032  Alteration of tax rate pursuant to govemment service agree-
. - ment.
82.14.034 Alteration of county’s share of city's tax receipts pursuant to
. government service agreement.
82.14.036  Imposition or alteration of additional taxes—Referendum
) petition to repeal-—Procedure—Exclusive method.
82.14.040 County ordinance to contain credit provision,
82.14.045  Sales and use taxes for public transportation systems.
82.14.046  Sales and use tax equalization payments from local transit
taxes. .
82.14.048  Sales and use taxes for public facilities districts.
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82.14.0485 Sales and use tax for baseball stadium—Counties with popu-
lation of one million or more—Deduction from tax
otherwise required—"Baseball stadium" defined.

82.14.0486 -State contribution for baseball stadium limited.

82.14.049  Sales and use tax for public sports facilities—Tax upon
retail rental car rentals.

82.14.050  Administration and collection—Local sales and use tax ac-
count.

82.14.060 Distributions to cointies, cities, transportation authorities,
and public facilities dxsmcts——lmposmon at excess rates,
effect, )

Consistency and uniformity with other taxes—RuIes—
Ordinances—Effective dates.

Deposit of tax prior to due date—Credit against future tax or
assessmient—When fund designation pefmitted—Use of -
tax revenues received in connection w1th large construc-
tion projects.

Payment of tax prior to taxable event—When permitted—
Deposit with treasurer—Credit against future tax—When
fund designation permitted. )

County sales and use tax equahzatlon account—Allocatlon
procedure.

Municipal sales and use tax equallzatxon account— .
Allocation procedure.

Transfer of funds pursvant to govérnment service agreement.

Apportionment and dlstnbunon-—thholdmg revenue for
noncompliance.

Figures for apportionments and- dlstnbutlons under RCW
82.14.200 and 82.14.210.

Natural or manufactured gas—Cities may impose use tax.

Local government crirninal justice assistance—Finding.

County criminal justice assistance account—Distributions
based on crime rate and’ populanon

Mummpal criminal justice assistance account—Distributions
criteria and formula.

Municipal cn_mmal justice assistance account—Distributions
based on crime rate, population, and innovation,

Grant criteria for distributions under RCW 82.14. 330(2).

Additional sales and use tax for criminal justice purposes—
Referendum—Expenditures.

Sales and use tax for Juvemle detention facilities and Jalls—-
- Colocation. .

Special stadium sales and use taxes.

Severability—1970 ex.s. ¢ 94.

82.14.070

82.14.080

82.14.090

82.14.200
82.14.210

82.14.212
82.14.215

82.14.220

82.14.230
82.14.300
82.14.310

§2.14.320
§2.14.330

82.14.340
82.14.350

82.14.360
82.14.900

82.14.010 Legislative finding—Purpose. The
legislature finds that the several counties and cities of the
state lack adequate sources of revenue to carry out essential -
county and municipal purposes. The legislature further finds
that the most efficient and appropriate methods .of deriving
revenues for such purposes is to vest additional taxing
powers in the governing bodies of counties and cities which
they may or may not implement. The legislature intends, by
enacting this chapter, to provide the means by which es-
sential county and municipal purposes can be financially
served should they choose to employ them.’ [1970 €x.s. ¢ 94

§1]

82.14.020 Definitions—Where retail sale occurs.
For purposes of this chapter: )

(1) A retail sale consisting solely of the sale of tangxble
personal property shall be deemed to have occurred at the
retail outlet at or from which delivery is made to the
consumer;

(2) A retail sale consisting essentially’ of the perfor-
mance of personal business or professional services shall be
deemed to have occurred at the place at which such services
were pnmarlly performed;

(1996 Ed.)
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(3) A retail sale consisting of the rental of tangible
personal property shall be deemed to have occurred (2) in
the case of a rental involving periodic rental payments, at the

_ primary place of use by the lessee during the period covered
by each payment, or (b) in all other cases, at the place of
first use by the lessee; 4 ‘

(4) A retail sale within the scope of the second para-
graph-of RCW 82.04.050, and a retail sale of taxable
personal property to be installed by the seller shall be

" deemed to have occurred at the place whefe the labor and
services involved were primarily performed; '
™A retail sale consisting of the providing to a con-
sumer of telephone service, as defined in RCW 82.04.065,
other than a sale of tangible personal property under subsec-
tion (1) of this section or a rental of tangible personal prop-
erty under subsection (3) of this section, shall be.deemed to
have occurred at the situs of the telephone or other instru-
ment through which the telephone service is rendered;

(6) "City" means a city or town;

(7) The meaning ascribed to words and phrases in

_chapters 82.04, 82.08 and 82.12-RCW, as now or hereafter
amended, insofar as applicable, shall have full force and
effect with respect to taxes imposed under authority of this
chapter; :

(8) "Taxable event” shall mean any retail sale, or any
use of an article of tangible personal property, upon ‘which

a state tax is imposed pursuant to chapter 82.08 or 82.12°

RCW, as they now exist or may hereafter be amended:
PROVIDED, HOWEVER, That the term shall not include a
retail sale taxable pursuant to RCW 82.08.150, as now or
hereafter amended; - : ’

‘ (9) "Treasurer or other legal depository" shall mean the
treasurer or legal depository of a county or city. [1983 2nd
exs.c3§ 31; 1982 c 211 § 1; 1981 ¢ 144 § 4; 1970 ex.s.
c94§3l] - . -

Construction—Severability—Effective dates—1983 2nd ex.s. ¢ 3:
See notes following RCW 82.04.255. :

Intent—Severability—Effective date—1981 ¢ 144: See notes
following RCW 82.16.010. T

82.14.030 Sales and use taxes authorized—
Additional taxes authorized—Maximuim rates. (1) The
governing body of any county or city while not required by
legislative mandate to do so, may, by resolution or ordinance
for the purposes authorized by this chapter, fix and impose
a sales and use tax in accordance with the terms of this

chapter. Such tax shall be collected from those persons who -

are taxable by the state pursuant to chapters 82.08 and 82.12
RCW, upon the occurrence of any taxable event within the
county or city as the case may be: PROVIDED, That except
_ as provided in RCW 82.14.230, this sales and use tax shall
not apply to natural or manufactured gas. The rate of such
tax imposed by a county shall be five-tenths of one percent
of the selling price (in the case of a sales tax) or value of the
article used (in the case of a use tax). The rate of such tax
imposed by a city shall not exceed five-tenths of one percent
of the selling price (in the case of a sales tax) or value of the

article used (in the case of a use tax): PROVIDED, HOW-

EVER, That in the event a county shall impose a sales and
use tax.under this subsection, the rate of such tax imposed
under this subsection by any city therein shall not exceed

(1996 Ed.)
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four hundred and twenty-five one-thousandths of one percent.
(2) Subject to the enactment into law of the 1982
amendment to RCW 82.02.020 by section 5, chapter 49,
Laws of 1982 1st ex. sess., in addition to the tax authorized
in subsection (1) of this section, the governing body of any
county or city may by resolution or ordinance impose an
additional sales and use tax in accordance with the terms of
this chapter. Such additional tax shall be collected upon the
same taxable events upon which the tax imposed under
subsection (1) of this section.is levied. The rate of such
additional tax imposed by a county shall be up to five-tenths
of one percent of the selling price (in the case of a sales tax)
or value of the article used (in the case of a use tax). The
rate of such additional tax imposed by a city shall be up to
five-tenths of one percent of the selling price (in the case of
a sales tax) or value of the article used (in the case of a use
tax): PROVIDED HOWEVER, That in the event a county
shall impose a sales and. use tax under this subsection at a
rate equal to or greater than the rate imposed under this
subsection by a city within the county, the county shall
receive fifteen percent of the city tax: PROVIDED FUR-
THER, That in the event that the county shall impose a sales
and use tax under this subsection at a rate which is less than
the rate imposed under this subsection by a city within the
county, the county shall receive that amount of revenues
from the city tax equal to fifteen percent of the rate of tax
imposed by the county under this subsection. The authority.
to impose a tax under this subsection is intended in part to
compensate local government for any losses from the phase-
out of the property tax on business inventories. :[1989 c 384
§ 6; 1982 st ex.s.c 49 § 17; 1970 ex.s. c94.§4.].
Intent—Effective date—1989 ¢ 384: See notes following RCW
82.12.022, ’ :

Intent—Construction—Effective date—Fire district funding—1982
1st ex.s. ¢ 49:° See notes following RCW. 35.21.710. :

Additional tax for high capacity, transportation service: RCW 81.104.170.

Imposition of additional. tax on sale of real property in lieu of fax under
RCW 82.14.030(2): RCW 82.46.010(3). '

'82.14.032 Alteration of tax rate pursuant to govern-
ment service agreement. The rate of sales and use tax
imposed by a city under RCW 8_2.14.030 (1) and (2) may be

altered pursuant to a government service agreement as
provided in RCW 36.115.040 and 36.115.050. [1994 c 266

§ 11.]

82.14.034 Alteration of county’s share of city’s tax
receipts pursuant to government service agreement. The
percentage of a city’s sales. and use tax receipts that a county
receives under RCW 82.14.030 (1) and (2) may be altered
pursuant to a government service agreement as provided.in
RCW 36.115.040 and 36.115.050. [1994 c 266 § 12.]

82.14.036 Imposition or alteration of additional
taxes—Referendum petition to repeal—Procedure—
Exclusive method. Any referendum petition to repeal a
county or city ordinance imposing a tax or altering the rate

of the tax authorized under RCW 82.14.030(2) shall be filed

with a filing officer, as identified in the ordinance, within
seven days of passage of the ordinance. Within ten days, the
filing officer shall confer with the petitioner concerning form

[Title 82 RCW—page 71]




taxable event within the county. The rate of tax shall not
exceed 0.017 percent of the selling price in the case of a sales
tax or value of the article used in the case of a use tax.

(2) The tax imposed under subsection (1) of this section
shall be deducted from the amount of tax otherwise required
to be collected or paid over to the department of revenue
under chapter 82.08 or 82.12 RCW. The department of reve-

nue shall perform the collection of such taxes on behalf of the

county at no cost to the county.

(3) Moneys collected under this section shall only be 4

used for the purpose of paying the principal and interest pay-
ments on bonds issued by 2 county to construct a baseball sta-
dium.

(4) No tax may be collected under this section before
January 1, 1996, and no tax may be collected under this sec-
tion uniess the taxes under RCW 82.14.360 are bﬁma eol-
lected. The tax imposed in this oe»::ac:z a.z»"! expire when the
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82.14.050

At least seventy-five percent of the tax imposed under

this section shall be used for the purposes of subsections (1),
(2), and (4) of this section. [1997 c 220 § 502 (Referendum
Bill No. 48, approved June 17, 1997); 1992 ¢ 194 § 3.]

Referendum—Other legislation limited—Legislators' personal
intent not indicated—Reimbursements for election—Voters’ pamplhiei,
election requirements—1997 ¢ 220: See RCW 36.102.800 through
36.102.303. )

Part headings not law—Severability—1997 ¢ 220: See RCW
36.102.900 and 36.102.901.

. Legislative inteni—1992 ¢ i84: See nofe following RCW 82 08.020.

Effective -.zsis—m‘” 184: Seenote following RCW 46.04.465.
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36.100 and 35.57 RCW, public transportation benefit areas
under RCW 82.14.440, and regional transportation invest-
ment districts shall contract, prior fo the effective date of a
- resolution or ordinance imposing a sales and use tax, the
administration and collection to the state department of reve-
nue, which shall deduct a percentage amount, as provided by
contract, not to exceed two percent of the taxes collected for
administration and:collection expenses incurred by the
department. The remainder of any portion of any tax autho-
rized by this chapter that is collected by the department of
revenue shall be deposited by the state department of revenue
in the local sales and use tax account hereby created in the
state treasury. Moneys in the local sales and use tax account
may be spent only for distribution to counties, cities, trans-
portation authorities, public facilities districts, public trans-
portation benefit areas, and regional transportation invest-
ment districts imposing a sales and use tax. All administra-
tive provisions in chapters 82.03, 82.08, 82.12, and 82.32
RCW, as they now exist or may hereafter be amended, shall,
insofar as they are applicable to state sales and use taxes, be
applicable to taxes imposed pursuant to this chapter. Except
as provided in RCW 43.08. 190, all earnings of investments of
balances in the local sales and use tax account shall be cred-
ited to the local sales and use tax account and distributed to
the counties, cities, transportation authorities, public facilities
districts, public transportation benefit areas, and regional
transportation investment districts monthly. [2003 ¢ 83 §
208; 2002 ¢ 56 § 406; 1999 ¢ 165 § 14; 1991 sp.s. ¢ 13 § 34;
1991 ¢ 207 § 2; 1990 2nd ex.s. ¢ 1 § 201; 1985 ¢ 57 § 81;
1981 2nd ex.s. c 4 § 10; 1971 exs. ¢ 296 § 3; 1970 ex.s. ¢ 94
§6.]

Findings—Intent—Captions, part headings not law-—Severabil-
jty—Effective date—2003 c 83: See notes following RCW 36.57A.200.

Captions and subheadings not law—Severability—2002 ¢ 56 See
RCW 36.120.900 and 36.120.901.

Severability—1999 ¢ 164: See RCW 35.57.900.

Effeciive dates—Severability—1991 sps. ¢ 13: See notes following
RCW 18.08.240.

Applicability—1990 2nd ex.s. ¢ 1 88 201-204: "Sections 201 through
204 of this act shall not be effective for eamings on balances prior to July 1,
1990, regardless of whena distribution is made." [19902ndex.s.c1 §205.]

Severability—1990 2nd ex.s. ¢ 1: See note following RCW 82.14.300.

Effective date—1985 ¢ 57: See note following RCW 18.04.105.

Severability—1981 2nd ex.s. c4: Seenote following RCW 43.30.325.

Legislative finding, declaration—Severability—1971 ex.s. ¢ 296:
See notes following RCW 82.14.045.

82.14.050 Administration and collection—Local
sales and use tax account. (Effective July 1, 2004.) The
counties, cities, and transportation authorities under RCW
82.14.045, public facilities districts under chapters 36.100
and 35.57 RCW, public transportation benefit areas under
RCW 82.14.440, and regional transportation investment dis-
tricts shall contract, prior to the effective date of a resolution
or ordinance imposing a sales and use tax, the administration
and collection to the state department of revenue, which shall
deduct a percentage amount, as provided by contract, not to
exceed two percent of the taxes collected for administration
and collection expenses incurred by the department. The
remainder of any portion of any tax authorized by this chapter
that is collected by the department of revenue shall be depos-

[Ch. 82.14—page 8]
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jted by the state department of revenue in the local sales and
use tax account hereby created in the state treasury. Moneys
in the local sales and use tax account may be spent only for
distribution to counties, cities, transportation authorities,
public facilities districts, public fransportation benefit areas,
and tegional transportation investment districts imposing a
sales and use tax. All administrative provisions in chapters
82.03, 82.08, 82.12, and 82.32 RCW, as they now exist or

may hereafter be amended, shall, insofar as they are applica- -

ble to state sales and use taxes, be applicdble to taxes imposed
pursuant to this chapter. Counties, cities, transportation
authorities, public facilities districts, and regional transporta-
tion investment districts may not conduct independent sales
or use tax audits of sellers registered under the streamlined
sales tax agreement. Except as provided in RCW 43.08.190,
all earnings of investments of balances in the local sales and
ase tax account shall be credited to the local sales and use tax
account and distributed to the counties, cities, transportation
authorities, public facilities districts, public transportation
benefit areas, and regional transportation investment districts
monthly. [2003 c 168 § 201; 2003 ¢ 83 § 208; 2002 ¢ 56 §
406; 1999 c 165 § 14; 1991 sp.s. © 13 § 34; 1991 ¢ 207 § 2;
1990 2nd ex.s. ¢ 1 § 201; 1985 ¢ 57 § 81; 1981 2nd ex.s.c 4
§ 10; 1971 ex.s.c 296 § 3; 1970 ex.s.c 94 § 6.]

Reviser's note: This section was amended by 2003 ¢ 83 § 208 and by
2003 ¢ 168 § 201, each without reference to the other. Both amendrments are
incorporated in the publication of this section under RCW 1.12.025(2). For
rale of construction, see RCW 1.12.025(1).

Effective dates—Part headings not law—2003 ¢ 168: See notes fol-
lowing RCW 82.08.010.

Findings—Intent—Captions, part headings not law—Severabil-
ity-—Effective date—2003 ¢ 83: See notes following RCW 36.57A.200.

Captions and subheadings not law—Severability—2002 ¢ 56: See
RCW 36.120.900 and 36.120.901.

Severability—1999 ¢ 164: See RCW 35.57 .900.
Effective dates—Severability—1991 sp.s. ¢ 13: See notes following
RCW 18.08.240.

Applicability—1990 2nd ex.s. ¢ 18§ 201-204: "Sections 201 through
704 of this act shall not be effective for earnings on balances prior to July 1,
1990, regardless of whena distribution is made.” [19902nd ex.s.c 1 §205.]

Severability—1990 2nd ex.s. ¢ 1: See note following RCW 82.14.300.
Effective date—1985 ¢ 57: See note following RCW 18.04.105.
Severability—1981 2nd ex.s. c 4: See note following RCW 43.30.325.

Legislative finding, declaration—Severability—1971 ex.s. ¢ 296:
See notes following RCW 82.14.045.

§2.14.055 Tax changes. (Effective until July 1, 2004.)
(1) Except as provided in subsection (2) of this section, a
local sales and use tax change shall take effect (a) no sooner
than seventy-five days after the department receives notice of
the change and (b) only on the first day of January, April,
Tuly, or October.

(2) Inthe case of 2 Jocal sales and use tax that is a credit
against the state sales tax or use tax, a local sales and use tax
change shall take effect (2) no sooner than thirty days after
the department receives notice of the change and (b) only on
the first day of a month. :

(3) For the purposes of this section, "local sales and use
tax change” means enactment or revision of local sales and
use taxes under this chapter or any other statute, including
changes resulting from referendum or annexation. [2001 ¢
320§ 7;2000c 104 §2.]

2003
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chapter which is collected by the department of revenue shall
be deposited by. the state department of revenue in the local
sales and use tax-account hereby created in the state trea-
sury. Moneys in the local sales and use tax account may be
spent only for distribution to counties, cities, transportation
authorities, and public facilities districts imposing a sales and
‘use tax. All administrative provisions in chapters 82.03,
82.08, 82.12, and 82.32 RCW, as they now exist or may
* hereafter be amended, shall, insofar as they are applicable to
state sales and use taxes, be applicable to taxes imposed
pursuant to this chapter. Except as provided in RCW
- 43.08.190, all earnings of investments of balances in the

local sales and use tax account shall be credited to the local

sales and use tax account and distributed to the ‘counties,
cities, transportation authorities; and public facilities districts
monthly. "[1991 sp.s. ¢ 13 § 34; 1991 ¢ 207§ 2; 1990 2nd

ex.s. ¢ 1 § 201; 1985 ¢ 57 § 81; 1981 2nd ex.s. c 4 § 10;

1971 exs. ¢ 296 § 3; 1970 ex.s. ¢ 94 § 6.]
Effective dates—Severability—1991 sp.s. ¢ 13: See notes following
RCW 18.08.240. . | o o .
Applicability—1990 2nd ex.s. ¢ 1 §8 201-204: "Sections 201
through 204 of this act shall not be effective for earnings on balances prior
to July 1, 1990, regardless of when a distribution is made." [1990 2nd ex.s.
c1§205) ) . : R
Severability—1990 2nd ex.s. ¢ 1: See note following RCW
- 82.14.300. - . : . C .
Effective date—1985 ¢ 57: See note following RCW 18.04.105.
Severability—1981 2nd ex.s. ¢ 4: See note following RCW
43.85.130, -

,Legislafive finding, declarétion—severability—l97-l ex.s. ¢ 296:
See notes following RCW 82.14.045,

82.14.060 Distributions to counties, cities, transpor-
tation authorities, and public facilities districts—
Imposition at excess rates, effect. Monthly the state

treasurer shall make distribution from the local sales and use-
tax account to the counties, cities, transportation ‘authorities, °

and public facilities districts the amount of tax collected on

behalf of each taxing authority, less the deduction provided
_for in RCW 82.14.050. The state treasurer shall make the

distribution under this section without appropriation.

In the event that any ordinance or resolution imposes a
sales and use tax at a rate in excess of the applicable limits
contained herein, such ordinance or resolution shall not be
considered void in toto, but only with respect to that portion
of the rate which is in excess of the applicable limits
contained herein.” [1991 ¢ 207 § 3; 1990 2nd ex.s.c 1§

202; 1981 2nd ex.s. c 4 § 11;-1971 ex.s. ¢ 296 § 4; 1970

ex.s. c'94 § 7.] . ‘
Applicability—1990 2nd ex.s. ¢ 1: See note following RCW
82.14.050. ‘ ' :

Severability—1990 2nd ex.s. ¢ 1; See note following RCW
82.14.300.

‘Severability—1981 2nd ex.s. ¢ 4: See note following RCW
43.85.130.

Legislative ﬁndihg, declaration—Severability—1971 ex.s. ¢ 296;
See notes following RCW 82.14.045. :

82.14.070 Consistency and uniformity with other
taxes—Rules—Ordinances—Effective dates. It is the
intent of this chapter that any local sales and use tax adopted
pursuant to this chapter be as consistent and uniform as
possible with the state sales and use tax and with other local

(1996 Ed.)
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sales and use taxes adopted pursuant to this chapter. It is

further the intent of this chapter that the local sales and use
tax shall be imposed upon an individual taxable event
simultaneously with the imposition of the state sales or use
tax upon the same taxable event. The rule making powers
of the state department of revenue contained in RCW

+ 82.08.060 and 82.32.300:shall be applicable to. this chapter.

The department shall, as soon as practigable, and with the
assistance of the appropriate associations of county prosecu-
tors and city attorneys, draft a model resolution and ordi-
nance. No resolution or ordinance or any amendment
thereto adopted pursuant to this chapter shall be: effective,
except upon the first day of a calendar month. (1970 ex.s.

c94§10] o

- 82.14.080 Deposit of tax prior to due date—Credit
against future tax or assessment—When fund designation

-permitted—Use of tax revenues received in connection

with large construction projects. The taxes provided by
this chapter may be deposited by any taxpayer prior to the
due date thereof with the treasurer or other legal depository
for the benefit of the funds to which they belong to be
credited against any future tax or assessment that may be
levied or become due from the taxpayer: PROVIDED, That
the taxpayer may with the concurrence of the legislative
authority designate a particular fund of such county or city.
against which such prepayment of tax or assessment is made.
Such prepayment of taxes or assessments shall not be
considered to be a debt for the purpose of the limitation of
indebtedness imposed by law on a county or city.

"~ By agreement made pursuant to chapter 39.34 RCW,
counties or cities may utilize tax revenues received under the
authority of this chapter in connéction with large construc-
tion projects, including energy facilities as defined in RCW
80.50.020, for any purpose within their power ‘or powers,
privileges or authority exercised or capable of exercise by
such counties or cities including, but not limited to, the

purpose of the mitigation of socioeconomic impacts that may

be caused by such large construction projects: PROVIDED,
That the taxable event need not take place within the
jurisdiction where the socioeconomic impact occurs if an
intergovernmental agreement provides for redistribution.

[1982 ¢ 211 § 2.]

82.14.090 Payment of tax prior to taxable event—
When permitted—Deposit with treasurer—Credit against
future tax—When fund designation permitted. When
permitted by resolution or ordinance, any tax-authorized by
this chapter may be paid prior to the taxable event to which
it may be attributable. Such prepayment shall be made by
deposit with the treasurer or other legal depository for the
benefit of the funds to which they belong. They shall be
credited by any county or city against any future tax that
may become due from a taxpayer: PROVIDED, That the
taxpayer with the concurrence of the legislative authority
may designate a particular fund of such county or city -
against which such prepayment of tax is made. Prepayment
of taxes under this section shall not relieve any taxpayer

‘from remitting the full amount .of any tax imposed under the

authority of this chapter upon the occurrence of the taxable

-event, [1982 c 211 § 3.]
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the niumber of months the city imposes the tax authorized
under RCW 82.14.030(2) at the full rate. .

(d) The department of revenue shall advise the state
treasurer of the amounts calculated under (b) and (c) of this
subsection and the state treasurer shall distribute these
amounts to the new city from the municipal sales and use
tax equalization account subject to the limitations imposed
" in subsection (6) of this section.

_ (e) Revenues estimated under this subsection shall not
affect the calculation of the state-wide weighted average per
capita level of revenues for all cities made under subsection
(1) of this section. A
~ (6) If inadequate revenues exist in the municipal sales
and use tax equalization account to make the distributions
under subsection (3), (4), or (5) of this section, then the
distributions under subsections (3), (4), and (5) of this
section shall be reduced ratably among the qualifying cities.
At such time during the year as additional funds accrue to
the municipal sales and use tax equalization account,
additional distributions shall be made under subsections (3),
(4), and (5) of this section to the cities. S

, (7) If the level of revenues in the municipal sales and
_use tax equalization account exceeds the amount necessary
to make the distributions under subsections (2) through (5)

of this-section, then the additional revenues shall be appor-

tioned among the several cities within the state ratably on
the basis of population ‘as last determined by the office of
financial management: PROVIDED, That no such distribu-
tion shall be made to those cities receiving a distribution

under subsection-(2) of this section. [1996 ¢ 64 § 1; 1991 -

sp.s. ¢ 13 § 16;-1990 2nd ex.s. ¢ 1 § 701; 1990 c 42 § 314;
1985 ¢ 57 § 83;°1984 ¢ 225 § 2; 1982 Ist ex.s. ¢ 49 § 22.]
Effective date—1996 ¢ 64: "This act shall take effect July 1, 1996."
{1996 c 64 § 2.] :
Effective dates—Severability—1991 sps. ¢ 13: See notes following
RCW 18.08.240. . . ‘ .
Effective dates—1990 2nd ex.s. ¢ 1: See note following RCW
84.52.010. .
© Severability—1990 2nd ex.s. ¢ 1: See note following RCW
82.14300. ~ ) - _ _
' Purpose—HeadinHeverability—-Eﬁ‘ective dates—Application—
Implementation—1990 c 42; See notes following RCW 82.36.025.
Effective date—1985 ¢ 57: See note following RCW 18.04.105.
Intent—1984 ¢ 225: "It is the intent of the legislature to provide for
the allocation of moneys by the department of revenue from the municipal
sales and use tax equalization account to cities and towns initially incorpo-
rated on or after January.1, 1983." [1984 ¢ 225§ 1.]
Applicability—1984 ¢ 225: "Sections 1 and 2 of this act apply to
distributions for calendar year 1984 and thereafter which are made to cities
and towns that were initially incorporated on or after January 1, 1983, and

that impose the tax authorized by RCW 82.14.030(1)." [1984¢ 225 § 3]

“Sections 1 and 2 of this act" consist of the intent section footnoted above
and the 1984 c 225 amendment to RCW 82.14.210.

Rules—1984 ¢ 225: "The department of revenue shall adopt rules as
necessary to implement this act." [1984 ¢ 225 § 7.}

Intent—Construction—Effective date—Fire district funding—198
1st ex.s. ¢ 49: See notes following RCW 35.21.710. . .

82.14.212 Transfer of funds pursuant to govern-
ment service agreement. Funds that are distributed to
counties or cities pursuant to RCW 82.14.200 or 82.14.210

may be transferred by the recipient county or city to another
unit of local government pursuant to a government service.

{Title 82 RCW-—page 78]
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agreement as provided in RCW 36.115.040 and 36.115.050.
[1994 ¢ 266 § 13.] | -

82.14.215 . Apportionment and distribution—
Withholding revenue for noncompliance. The governor
may notify and direct the state treasurer to withhold the
revenues to which the county or city is entitled under this -

_chapter if a county or city is found to be in noncompliance

pursuant to RCW 36.70A.340. [1991 sp.s. ¢ 32 § 351
Section headings not law—1991 sp.s. ¢ 32: See RCW 36.70A.902,

82.14.220 Figures for apportionments and distribu-
tions under RCW 82.14.200 and 82.14.210. The appor-

* tionments:and distributions by the state treasurer under RCW

82.14.200 and 82.14.210 shall be based on figures supplied
by the department of revenue. [1984 ¢ 225 § 4.]
Ruiles—1984 ¢ 225: See note following RCW 82.14.210.

82.14.230 Natural or manufactured gas—Cities may
impose use tax. (1) The governing body of any city, while
not required by legislative mandate to do so, may, by
resolution or ordinance for the purposes authorized by- this
chapter, fix and impose on every person a use tax for the' -
privilege of using natural gas or manufactured gas in the city
as .a consumer. o , N

" -(2) The tax shall be imposed in an amount equal to the
value of the article used by the taxpayer multiplied by the .

rate in effect for the tax on natural gas businesses under ' -

RCW 35.21.870 in the city in which the article is used. The
"valie of the ‘article used," does not include any amounts
that are paid for the hire or use of a natural gas business in
transporting the gas subjecf to tax under this subsection if
those amounts are subject to tax under RCW 35.21.870. -

(3) The tax imposed under this Section shall not apply
to the use of natural or manufactured gas if the person who
sold the gas to-the consumer has paid a tax under RCW
35.21.870 with respect to the gas for which exemption is
sought under this subsection. ' :

(4) There shall be a credit against the tax levied under
this section in an amount equal to any tax paid by:"

(a) The person who sold the gas to the consumer when
that tax is a gross receipts tax similar to that imposed
pursuant to RCW 35.21.870 by another state with respect to
the gas for which a credit is sought under this subsection; or

(b) The person consuming the gas upon which a use tax
similar to the tax imposed by this section was paid to
another state with respect to the gas for which a credit is
sought under this subsection.

-(5).The use tax hereby imposed shall be paid by the
consumer. The administration and collection of the tax
hereby imposed shall be pursuant to RCW 82.14.050. [1989
c384 § 2] s ‘

Intent—Effective date—1989 c 384: See notes following RCW
82.12.022. :

82.14.300 Local government criminal justice
assistance—Finding. The legislature finds and declares that
local government criminal justice systems are in need of
assistance. Many counties and cities are unable to provide .
sufficient funding for additional police protection, mitigation

(1996 Ed.)
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