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T LERA IN THE SUPREME COURT
FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
- )
)
Respondent, ) RESPONDENT’S ANSWER
Yy TO STATEMENT OF
Vs. ) GROUNDS FOR DIRECT
. )y REVIEW
RICHARD HENRY MUTCH, g '
‘Appellant. g
)

A. IDENTITY OF RESPONDENT.

: Respondent, State of Washington, by Hilary A. Thomaé, Appellate Deputy
Prosecutor for Whatcom County, submits this answer to Appellant Richard
Mutch’s Statement of Grounds for Direct Review.

B. . NATURE OF CASE AND DECISION.

On Septeinbgr 28", 1994, Petitioner Mutch was found guilty of five counts
of Rape in thé ISecond Degree and one count of Kidnappiné in the Second Degree.
At sentencing the couﬁ found Mutch to be a persistent offender and sentenced
Mutch tb life without the possibility of release. Mutch appealed his conviction
and sentence. His conviction and sentence were upheld in the partially published

decision of Sfate v. Mutch, 87 Wn. App. 433, 942 P.2d 1018 (1997), rev. den.,



134 Wn.2d 1016 (1998)." The mandate for Mﬂtch’s direct appeal was issued on
April 9, 1998.

After having filed numerous collateral attacks against his conviction and
sentence, Mutch filed a personal restraint petition with the Supreme Court under
* Sup. Ct. No. 80958-5. In its response to this petition the State conceded that
Mutch was entitled to be resentenced pursuant to In re Lavegy,'154 Wn.2d 249,
111 P.3d 857 (2005). On April 30, 2008 the Supreme Court issued an order
granting the personal restraint petition and rémanding for resentencing, The
certificate of finality was entered on May 28“’, 2008.

| On July 31%, 2008 the trial court resentenced Mutch to an ez;.ceptional
sentehce of 400 months based on his high offender score resulting in some of his
current offenses going unpunished. (See Appendix A, Judgmeni: and Sentence).
Mutch, pro se, filed a notice of appeal directly with the Supreme Court.? Counsel
was appointed and ﬁled a Statement of Grounds for Direct Review.
C. ISSUES PRESENTED FOR REVIEW.

Mutch raises a number of grounds in his Statement of Grounds for Direct

Review (“Statement™), some pertain to the calculation of his offender score and

' COA No. 35810-3-L.

% His trial counsel also filed a notice of appeal that was filed with the Court of Appeals, under
COA No. 62123-8-I Mutch also has pending a personal restraint petition under Sup. Ct. No.
81736-7 as well as 82028-7. '



others pertain to the authority of the trial court to impose an exceptional sentence.
With respect to the offender score, Mutch alleges that the federal bank robbery
should not have been included in his offender score without the court having
conducted a comparability analysis;that.his prior California first degree robberies
from 1966 should have counted as one offense; and that the kidnapping
conviction should nat have been classified and counted as a violent felony
offense.

With respect to the trial co‘art’s authority, Mutch asserts that the trial court
did not have the authority to impose an exceptional sentence under the Blakely*-
fix legislation and the 2007 amendment to that legislation, where his trial
occurred m 1994 and he did not previously xleceive an exceptional sentence.
Mutch further asserts that he was deprived of his right to fair notice that the State
intended to seek an exceptional sentence, under RCW 9.94A.537 as well as the
federal and state constitutions, where he waa not given notice of the Stafe’s iﬁtent
prior to trial. Mutch also éhall’enges the trial court’s authority to impose an
exceptional sentence under the aggravating factor of “high offender score
resulting in some current offenses going unpunished,” apparently asserting that

the trial court applied the wrong aggravating factor and that the applicable

3 Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004).



aggravating factor under prior RCW 9.94A.535(2)(c), the. 5‘clear1y too lenient”
factor,” requires factual deferminations that must be made by a jury.
D. "ARGUMENT IN OPPOSITION TO DIRECT REVIEW.,

Mutch asserts that this Court should accept direct review because of the
broad public import regérding the trial court’s authority to impbse an exceptional
sentence under the cifcumstances of this case. However, a number of issues
Mutch has raised relate to the calculation of his offender score, which is not an
issue of broad public import. A review of the judgment and sentence reveals the
offender scores were miscalculated, thus remand for resentencing to address
sentencing calculation errors, not direct review, is appropriate at this time.

The other issues Mutch raises are legal issues regarding the court’s
bauthon'ty to impose an exceptional séntence under the facts of this case. Mutch
alleges, although originally sentenced as a persistent offender, that the trial court
| did not havé authoxity to impose an exceptional sentence in his case because he
was convicted in 1994 and originally did not receive an exceptional sentence. He
further alleges that the State failed to provide him with proper notice before trial
of its intent to seek an exceptional sentence and- £hat such failure violated his
‘rights under the State and federal constitutioﬁs, as well as the statutory
requirement under RCW 9.94A.537. However, in addition to finding that the
notice the State gave was .sufﬁcient, the trial court, independent of the State’s

request for an exceptional sentence, reached its own determination that Mutch



should receive .an exceptional éenténce. (See Appendix B, Findings of
Fact/Conclusions of Law).

Mutch also challenges the trial court’s imposition of an exceptional
sentence iﬂ one other respect. The trial court imposed an exceptional sentence
based on the aggravating factor under RCW 9.94A.535(2)(c) (2005), that “the
defendant has-committed multiple current offenses and the defendant’s high
offender score results in some of the current offenses going unpunished.” Mutch
. app ears to assert that the trial court applied the wrong aggavating factor and
shbuld have applied the “clearly too lenient” aggrévating factor thét existed under
prior law. The trial court did not rely on the prior “clearly too lenient”
aggravaﬁng factor, but rather on the aggravating factor of “current offenses going

unpunished,” and this Court just recently decided in State v. Alvarado, Wn.2d

__, 2008 WL 4260565 that a judge’s determination that some'cu;rent offenses
would go unpunished‘does not violate the Sixth Amendment right to jury trial.
Regardless of the exceptional sentence issues, the erroneous offender
scores must be addressed and should be addressed first. The State requests that
this Court not accept direct reviewlat this tirﬁe, but rathe; remand to the trial court
for resentencing to address and resolve offender score calculation issues. Remand
to the trial would be appropriate, so the issue of the trial court’s authority to
impose an exceptional sentence based on a defendant’s high offender score is

properly, and not prematurely, presented to the appellate court for review. In



order to expedfte maters, the State is in the process of seeking an order of
transport for Mutch. Once he is transported, the State will note this matter up
before the trial court for fesentencing in order to address offender score

. calculation issues.
E. CONCLUSIdN.

The State requests this Court to deny direct review and remand this matter
for resentencing, or in the alternative, stay the Court’s decision as to whether to
accept direct review pending the trial court’s resolution of the offender score
1ssues.

. DATED t}nsZI_z_' day of, September 2008.

Respectfully submitted,

HILARY A~THOMAS, WSBA #22007

Attorney for Respondent
Appellate Deputy Prosecutor

CERTIFICATE

I certify that on this date I placed in the mail a
properly stamped and addressed envelope, or caused to
be delivered, a copy of the document to which this
Certificate is attached to this Court and Petitioner’s

_counsel, Nancy Collins, addressed as follows:

WASHINGTON APPELLATE PROJECT
1511 Third Avenue, Suite 701
Seattle, WA 98101
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SUPERIOR COURT OF WASHINGTON
. COUNTY OF WHATCOM

: S : No. 94-1-00117-8 : 5

STATE OF WASHINGTON, Plaintiff, @44 -D27/& -t 9
_ a ‘ " | JUDGMENT AND SENTENCE (FJS) /S
\C
: - | PRISON . _ 4
RICHARD HENRY MUTCH, - Defendant. [XX] CLERK’S ACTION REQUIRED-para 4.1
DOB: 5/8/41
I. HEARING -

1.1 The court conducted a sentencing hcanng July 31, 2008 and the defendant, Richard Henry Mutch, the
defendant's lawyer, Jon Komorowski, and PRO SE and the Prosecutmg Attorney, David S. McEachran,
were present.

IL FINDI.NGS

There being no reasen why judgment should not be pronounced in accordance with the proceedmgs in this case, the
Court FINDS:

21 CURRENT OI‘FENSE(S) The defendant is guilty of the followmg offenses based upona J URY -
~ VERDICT: :

\{{ )J Judgment and Scntence (S) (Felony) . . : ) .
‘ . {RCW 9.94A.500, .505) WPF CR 84. 0400 (6}2002) : . . Page 1 of 14
- RICHARD HENRY MUTCH . ' . . o
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TYPE OF DRUG

COUNT .___CRIME RCW DATE OF CRIME
1 RAPE IN THE SECOND DEGREE | NOT 9A.44,040(1)(C) February 2-3, 1994
: : : APPLICABLE ON '
- | THIS COUNT ‘ : }
i} RAPE IN THE SECOND DEGREE | NOT 9A.44.040(1)(C) February 2-3, 1994
‘ APPLICABLE ON
. THIS COUNT .
m RAPE IN THE SECOND DEGREE | NOT 9A.44.040(1)(C) February 2-3, 1994
. . A APPLICABLE ON : ‘ -
THIS COUNT -. ,
v RAPE IN THE SECOND DEGREE | NOT K 9A.44.040(1)(C) February 2-3, 1994
: APPLICABLE ON
. THIS COUNT
v RAPE IN THE SECOND DEGREE | NOT ' 9A.44.0401(C) February 2-3, 1994
. APPLICABLE ON
' THIS COUNT _
Vi KIDNAPPING IN TRE SECOND NOT . 9A 40.030(1) February 3, 1994
DEGREE APPLICABLE ON :
THIS COUNT
as charged in the Information.
2.2 CRIMINAL HISTORY (RCW 9.94A.525):
CRIME DATE OF SENTENCING COURT AorJ TYPE .
: : . SENTENCE (County & State) . OF CRIME
BANK ROBBERY 01/16/81 . A | Class A felony
ROBBERY IN THE FIRST DEGREE _07/14/66 A | Class A felony
{ ROBBERY IN THE FIRST DEGREE 07/14/66 A | Class A felony

(RCW 9.94A.500, ,505) WPF CR 84.0400 (6/2002)

.RICHARD HENRY MUTCH

[ 1 Additional criminal history is attached in Appendix 2.2.
[ ] The defendant committed a current offense while on commumty placement (adds one point to score). RCW
9.94A.525
[ ] The following prior offense requzre that the defendant be sentenced as a Persistant Offender (RCW
: 9.94A.570);.
[ 1 The following prior convictiors are one off'ense for purposes of determining the offender score (RCW
. 9.94A.525):
[ 1 The following prior convxcuons are not counted as points but as enhancements pursuant to RCW 46.61.520:
23 SENTENCING DATA: .
COUNT OFFENDER SERIOUSNESS STANDARD PLUS TOTAL STA.NDAR'D MAXIM-UM
- NO. 'SCORE LEVEL RANGE ACTUAL Enhancements ¥ RANGE (standard range TERM
CONFINEMENT . including chancemenis)
) (nex including : ) ' o )
1 6 XY 98 to 130 Months 98 to 130 Months. 20 vrs/lifel$50,000
1§ 9 XV 149to 198 149 to 198 Months 20 yrs/life/$50,000
-__Mouths : . N A e
m 12 XV " 149-to 198 149 to 198 Months 20 yrs/life/$50,000
: . . ‘Months _ . : :
v is XV 149 to 198 149 to 198 Monthis 20 yre/ife/$50,000
: Moanths T .
v 13 .- XV 149 to 198 . 149 to 198 Months 20 yrs/ife/$50,000
: . Months ¢ . : .
v 20" \= 149 to0 198 . 149 to 198 Months 10 yrs/$20,000
. Months T .
Judgment and Senlence (JS)(Felony) ) o Page2 614




*F) Fzrearm (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, see RCW 46.61.520,
(JP) Juvenile present, (SM) Sexual Motivation, RCW 9.944.533(8), (SCF) Sexual conduct with a child for.a Jee,

RCW.944.533(9).
[ 1 Additional current offense séntencing data is attached in Appendix 2.3.

24 [XX] EXCEPTIONAL SENT ENCE. The court finds substantial and co‘mpelli_ng reasons that justify an
_ exceptional sentence: ABOVE the standard range for Count(s) I, IT, XI¥, IV, V, VL.

*%%" SEE ATTACHED FINDINGS OF FACT AND CONSLUSIONS OF LAW SUPPORTING EXCEPTIONAL
' . SENTENCE

[ 1The defendant and state stipulate that justice is best served by imposition of the exceptiom?l sentel;fcc
- ABOVE the standard range and the court finds the exceptional sentence furthers and is consistent with the

interests of justice and the purposes of the sentencing reform act.
1 ] Aggravating factors were: stipulated by the defendant, found by the court aﬁer the defendant walved Jury

trial, found by jury by special interrogatory:
Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury's spemal mterrogatory is.

'attachcd The Prosecuting Attomcy [ 1did| ] did not recommend a similar sentence.

2.5 ARBILITY.TOPAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amourit
owing, the defendant's past, present and future ability to pay legal financial obligations, including the
defendant's financial resources and the likelihood that the defendant's status will change. The court finds that

‘the defendant has the ability or likely future ability to pay the legal financial obligations unposed herein.
RCW 9.94A.753 :

[1 The following extraordinary circiimstances exist that make restitution inappropriate (RCW 9.94A.753):

2.6 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or plea
agreements are as follows:
0L JUDGMENT
3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.
’ . . \ !

32 | ] The Court DISMISSES Count(s)

| | IV. SENTENCE AND ORDER
IT IS ORDERED:

1. Defendant shall pay to the Clérk of this Court:

JASS CODE R ‘
B . | Restitution to:

RTN/RIN . (Name and Address--address may be withheld and provided.confidentially to Clerk's

Office). » ‘ > : -

"PCV - $100.00 Victim Assessment RCW 7.68.035

CRC $110.00 - Coutt costs, including: RCW9.94A.760, 9.94A:505,
Jud d Sentence (JS) (Fel ' : S T
udgment and Sentence (JS) (Felony) N . . . L 3 Page3 of 14
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PUB | §225.00
WER s
FCM s
LDI | 3
MTH §
CDFILDV. §
FCD/NTF/ -
SAD/SDI
" CLF $100.00
DNA
RTNRIN 8
$535.00

Criminal filing fee
Witness costs
Sheriff service fees
Jury demand fee

Fees for court appomted
attorney

Court appointed defense
expert-and other defense
costs

Fine
VUCSA Fine
Meth Lab Cleanup

Drug énforcement fund

Crime lab fee
Felony DNA Collection
Fee .

Emergency response costs (Vehicular Assault, Vehicular

rslbekﬂw .
s
S B
S
<

25

© " [ ] VUCSA additional fine

deferred due to indigency
RCW 69:50.430

[ ] VUCSA additional fine
deferred due to indigency
RCW 69.50.401

-10.01.169, 10.46.190

" FRC

WEFR o
SFR/SFS/SFW/WRF
JFR

RCW 9.94A.760

RCW 9.94A.760

RCW 9A.20.021

RCW 69.50

RCW 9.94A.760

[ ] Suspended due to indigency RCW 43.43.690

[ ] Not imposed due to
hardship

Homicide only, $1000 maxxmum)

TOTAL

RCW 43.43.(Ch. 289 L
2002 § 4)
RCW 38.52.430 -

RCW 9.94A.760

The above total does not include all restitution or other legal financial obligations, which may be set by later
orderof the court: An agreed restitution order may be entered. RCW 9. 94A 753. A restitution hearing:
[ 1shall be set by the prosecutor

[ ]isscheduled for

All payments shall be made in accordanice with the pOhCleS pracedures and schedules of the Whatcom County
Clerk as supervision of legal financial obhgatmns has been assumed by the Court. RCW 9.94A.760

PAYMENT IN FULL: Defendant agrees and is heréby ordered to make payment in full thhm days after the
imposition of sentence to the Whatcom County Clerk for the amount due.and owing for legal financial

obl igations and restitution.

{XX] MONTHLY PAYMENT PLAN: The defendant agrees and is hereby ordéred to enter into a monthly
payment plan, with the Whatcom: County Clerk for the amounts die and owing for legal financial obhgatxons
and restitution, immediately after sentencing, The Court hereby sets the defendant's monthly payment amount
4t $100,00, which will remain in effect until suth time as the deferidant executes a payment plan negotiated
* with the Colléctions- Deputy. The first payment of $100, 0 is due immediately after imposition of sentence.or
. release from confinement, whichever occurs Tast, )

, During the period ¢ of rcpayment the Whatcom, County Clerk's Collecuons Deputy may reqmrc the defcndant to
appear for financial review hearings regarding the appropnateness of the collection schedule. ‘The defendant

Judgrnent and Sentence (JS) (Fclony)

(RCW 9:94A.500, :505) WPF CR 84.0400 (6/2002)

RICHARD HENRY MUTCH
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will respond uuthfully and houestly to all quesnons concerning earning capabilities, the location and nature of
all property or financial assets and provide all written documentation requested by the Collections Deputy in
order to facilitate review of the payment schedule. RCW 9.94A. The defendant shall keep current all personal
information provided on the financial statement provided to the Collections Deputy. Specifically, the -
defendant shall notify the Whatcom County Superior Coutrt Clerk's Collection Deputy, or any subsequent
designee, of any material change in circumstance, previously prov:ded in the financial statement, i:e. address,

telephone or employment within 48 hours of ¢hange.

[XX) DL‘FENDAN TMUST MEET WITH COLLECTIONS PEPUTY PRIOR TO RELEASE
FROM CUSTODY. .

[XX] The defendant shall pay the cost of services to collect unpaid legal ﬁnancial obligations, which include
monitoring fees for a monthly time payment plan and/or collection agency. fees if the account becomes
delinquent. (RCW 36.18.190) :

] In addtion to the other costs imposed herein, the court finds that the defendant has the means to pay for
the cost of incarceration and is ordered to pay such costs at-the rate of $50.00 per day,. unlcss another rate is
specified here: . (JLR) RCW 9.94A.760 . :

The financial obliéations imposed in this judgment shall bear interést from the date of the Judgment.until
" payment in full, at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on appeal against
the defendant may be added to the total legal financial obligations. RCW 10. 73.160 : -

(name of electronic

{] The defendant is ordered to reimburse .
for the cost of pretrial electronic monitoring

momtormg agency) at
in the amount of §

4.3 NO CONTACT ORDER/ORDER PROHIBITING CONTACT
SEE APPENDIX F

[XX] Domestic Vio]enéé No-Coritact Order, Antiharassment No-Contact Order, or Sexual Assauit
Protectzon Order is filed with this Judgment and Sentence. SEE ATTACHED APPENDIX F.

' [} NO. POST—CONVICTION ORDER PROHIBITING CONTACT IS BEING ENTERED OR
EXTENDED. ANY PRIOR ORDER ENTERED, HAVING THIS CAUSE NUMBER
- TERMINATES ON THE DATE THIS JUDGMENT IS SIGNED ‘

\
4.4 OTHER:

[ ] Defendant is to be released 1mmed1ate1y to set up jail a]temauves
[ ] DEPORTATION. If the defendant is found to be a criminal alien eligible for release to and .

' deportanon by the United States Immigration and Naturalzation Service, subject to arrest and reincarceratin
in accordance with law; then the undersigned Judge or Prosecutor consent to such release and deponahon

prior to the expiration of the sentence. RCW 9. 94A. 280

savessuereny

......

‘4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

Judgment and Sentence (IS) (Felony) C .
{RCW 9.94A.500, .505)-WPF CR 84 {0400 (6/2002) - } Page5 of 14
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(a) - -CONFINEMENT RCW 9.94A.589. Defendant is sentenced to the followmg term of total
- - confinement in the custody of the Department of Corrections:

OOMM 1 couner YOO MoN gor Count 11, YOOMAE: Count L C((I) o
Count IV, QFDUﬁHﬁH

-for Comnt V, YOO M()Q’ for Count VI, L(OO MRS TOW\Z..

{(Add mandatory firearm, deadly weapons, and sexual motivation enhancement time to rurt Q€W TS OV
consecutively to other counts, see Section 2.3, Sentencing Data above) . A { l Cb 0 u-s LJ‘SQ

R Néouzr’ ...........

................

OTHER:

Al counts shall be served concurrently, except for the portion of those counts for which there is a
special finding of a firearm, other deadly weapon . sexual motiviation, VUCSA, ina protected zore, or
‘manufacture of methamphetamine with juvenile present as set forth above in section 2.3, and except
for the - followmg which shall be served CONSECUTIVELY:

but:

The sentence herein shall run consecutwely with the sentence in _-
concurrently to.any other felony ¢ause not referred to in this Judgment. RCW 9.94A. 400

Confinement shall commence IMMEDIATELY unless otherwise set forth herc
(should be a Monday if possible) between 1:00 p.m. and 4:00 p.m. :

(¢)  The defendant shall receive credit for time served prior to sentencing, mcludmg time spent in transpor;,
if that confinement was solely under this cause number. RCW 9.94A.505. The time served shall be
computed by the jail unless the crcdxt for time served prior to sentericing is specifi ca]]y set forth by the

court:

4.6 SUPERVISION: [XX]Community PLACEMENT/Community CUSTODY/Community
SUPERVISION, as determined by DOC, for for Count I, for Count I, for Count III, for Count IV,
for Count V, -for Count VI, ; or the period of earned:- release awarded pursnant to RCW 9.94A.728(1) and

. (2), whichever is longer and standard mandatory conditions are ordered. [See REW 9.94A.700 and-.705 -
" for community placement offenses, which include serious violent offenses, second degree assault, any
ctime against a person with a deadly weapon finding and Chapter 69:50 or 69.52 RCW offenses not
sentenced under RCW 9.94A.660 cormitted before July 1, 2000. See RCW 9.94A.715 for community
custody range offenses, which include sex offensés not sexntenced under RCW 9.94A.712 and violerit
- offenses committed on or after July 1, 2000 [ Use paragraph 4.7 to unpose community custody following

work ethic camp. ]

[On 6r after July 1 2003, the court may -ordér community custody under the Junsdxctlon of DOC for up ton
12 months if the defendant is convicted of a sex offense, a violent offense, a crime against a person under
RCW 9.94A.411, or a felony violation of chapter 69.50 or 69.52 RCW or an attempt, conspiracy or
sohcxtatmn to commit such a crime. For offenses committed on or after June 7, 2006, the couit shall
impose a tetnit of community custody under RCW 9.94A.715 if the offendcr is guilty of failure to register

: "(second or: s'ubsequent offense) under RCW 9A 44, 130(11)(a).

On or after July 1, 2003, DOC shall supervise the defendant if DOC ciassxﬁes the defendant in the A ot B -
risk categories; or DOC classxﬁes the defendant in the C or D risk categones .and at least one of the

_ following apply

Judgment -and Sentence (JS) (Felony) ‘ g o ’ :
{RCW 9. 94/\ 500, .505) WPF CR '84. 0400 (6/2002) . . ~ Page6 of 14
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4.7

4.8

a) the defendant commited a current or prior:

i) Sex offense . . | ii) Violent Offénse ED) Cnme against a person (RCW 9 94A.411)

iv) Domestic violence offense-(RCW 10.99.020) | v) Residential burglary offense

vi) Offense for manufacture, delivery or possession with intent to deliver methamphetamme

vii) Offense for delivery of a controlled substance to a nuinor; or attempt, solicitation or conspiracy (vi, vn)

b) the conditions of community placement or community custody include chemical dependency treatment.

c) The defendant is subject to supervision under the interstate compact agreement, RCW 9.94A_.74,i

While on community, placement Ior community custody, the defendant shall: (1) report to and be available

for contact with the assigned community corrections officer as directed; (2) work at DQC-approved

" education, employment and/or community restitution (service); (3) notify DOC of any.change in

defendant's address or employment; (4) not consume controlled substances except pursuant to lawfully
issued prescriptions; (5) not unlawfully possess controlled substances while in community custody; (6) pay

. supervision fees as.determined by DOC; (7) perform affirmative acts necessary to monitor compliance with

the orders of the coiitt as required by DOC; and (8) for sex offenses, submit to electronic monitoring if

: __posed by DOC. The residence location and living arrangements are subject to the prior approval of DOC

while in community placement or community custody Community custody for sex offenders not
sentenced under RCW 9.94A.712 may be extended for up to the statutory maximum term of the sentence.
Violation of community custody imposed for a sex offense may result in additional confinernent.

Defendant shall rcport to Department of Corrections, 1522 Comwal} Avenue Bel]mgham WA 98225, not
later than 72 hours afier release from custody; and the defendant shall perform affiomative acts necessary to
monitor compliance with the orders of the court as required by DOC. For sex offenses, defendant shall
submit 6 electronic monitoring if imposed by DOC. Defendant shall comply with the instructions, rules
and regulations of DOC for the conduct of the defendant during the period of community supervision or
¢ommunity custody and any other conditions of community supervision or community custody stated in

“this Judgmem and Sentence. The defendant shall: -

[]1The defcndant shall not consume any al¢ohol.:
[XX] Defendant shall comply with.the No Contact provisions stated above

.[ ] Defendant shall remain of a specified geographical boundary, to wit

The defendant shall undergo an evaluation for treatment for the concern noted belOW AND FULLY

COMPLY with all recommended treatment.
[ ] The defendant shall participate in the following crime related treatment or counselmg services:

[ ] The defendant shall comply w1th the following crime-related prolubmons

Other conditions may be imposed by thecourt or Department during community custody, ar are set forth
here:

[ ]Tor sentences indposed under RCW 9,94A.712, other.conditions, including eléctronic fnonitoring, may
be imposed during community custody by the Indeterminate Sentence Review Board, or id an emergency
by DOC. Emergency conditions imposed by DOC shall not remain m effect longer than seven working

days.

WORJ( ETHIC CAMP. . RCW 9.94A.690, RCW '72.09.4}]0. The court finds that defendant is eligible
and is likely to qualify for work ethic camp and the court recommends that the defendant sefve the sentence

"at a work ethic camp. Upon completion of work ethic camp, the defendant shall be released on community.

custody for ‘any remaining time of total confinement, subject to the conditions below. Violation of the
conditions of community custody may result in a return to-total.confinement for.the balance of the .
defendant’s remaining time of total confinement. ‘The conditions of commumty custody are stated above-in

“Section 4.6. .
:OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the

defendant while under the supervision of the County Jail or Department of Corrections:

Judgmcnt and Sentence (IS) (Felony) : . .' ' . ;
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5.1

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack onﬁﬁs judgxpent
and sentence, including but not limited to any personal restraint petition, state habeas corpus petition, motion to
vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be

~ filed within one year of the final judgment in this matter, except as prowded for in RCW 10 73 100. RCW

52

53

5.4

5.5

5.6

10.73.090

.LENGTH OF SUPFRVISION For an offense committed prior to July'1, 2000, thc defendant shall remain |

under the court's jurisdiction and the supervision of the Department of Corrections for a period up to ten years
from the date of sentence or release from confinement, whichever is longer, to. assure payment of all legal
financial obligations unless the court extends the criminal judgment an additional ten years. For #n offense

" committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the purposes of the

offender’s compliance with payment of the legal financial obligations, until the obligation is completely
satisfied, regardless of the statutory” maximum for the crime. RCW 9.94A.760 and RCW 9. 94A.505(5)

NOTICE OF INCOME WITHHOLDING ACTION If the court has not ordered an immediate notice of -
payroll deduction-in Section 4.1, you are notified that the Department of Corrections may issue a notice of
payroll deduction without notice to you if you are more than 30 days past due in monthly payments in an

" amount equal to or greater than the amount payable for one month, RCW 9.94A.7602. Other income-

withholding action under RCW 9.94A. 760 may be taken without further notice. RCW 9.94A. 7606

RESTITUTION HEARING.
{ ]Defendant waives any right to be present.at any restitution hearmg (sign xmtxals)

COMMUNITY CUSTODY VIOLATION.
(a)1f you are subject to a first or second violation hearing and DOC finds that you committed the v:olauon,

'you may receive as a sanction up to '60 days of confinement per violation, RCW 9. 94 A.634.

(b)If you have not completed your maximum term of total confinement and you are subject to a third violation:
hearing and DOC finds that you committed the violation, DOC may return you to a state correctional faclhty to
serve up to the remammg portion of your sentence. RCW 9.94A.737(2).

FIREARMS. You must immediately surrender any concealed pistol license and you may 1iot own, use-
or possess any firearm unless your right to do so is restored by a court of record. (The court clerk shall
forward a copy of thé defendant's driver's license, identicard, or comparable identification, to the Department
of Licensing along with the date of conviction or commitment). RCW 9.41,040, 9.41.047 .

57 SEXAND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.91.200

1.

N

General Apphcabllxty and Requirements: Because this crime involves a sex offense or kidnapping offense
involving a minor as defined in RCW 9A; 44 130, you are required to register with the sheriff of the county of the
state of Washington where you reside. If 'you are not a resident of Washington but you are a student in Washington
or youare employed in Washington or you carry on a.vocation in Washington, you must register with the sheriff of
the county of your school, place of employment or vocatxon You must register immediately upon being sentenced
unless you.are in custody, in which case you must regxster within 24 hours of your release.

Offenders Who Leave the State and Return: If you leave the state following your sentencing or release from
custody but laier move back to Washington, you must register within three business days after moving to this state
or within 24 hours after doing so if you aré under the jurisdiction of this state's Department of Corrections. If you
leave this state follomng your séntencing or release from custody but Jater while net a resident of Washxngton you
become in emp]oycd in Washington, carry on a vocation in Washington, or attend school in Washington, you rpust
régister within three business days after starting school in this state or becoming employed or. cairyingouta . .
vocation in this state, or within 24 hours after doing so if you are under the Junsdxctxon of this state's Department of

Correction. . .
Change of Residence Withir State and Leaving the State: If you change your residénce withiri a county, you-

3.
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must send signed written notice of your change of residence to the sheriff within 72 hours of moving. If you cliange .
your residence to a new county within this state, you must send signed written notice of your change of residence to
the sheriff of your new county of residence at least 14 days before moving and register with-that sheriff within 24
hours of moving. You must also give signed written riotice of your change of address to the sheriff of the county
where last registered within 10 days of moving. If you move out of Washington state, you must send written notice
within 10 days.of moving to the county sheriff with whom you last registered in Washington State.

4, Additional Requirements Upon Moving to Another State: If you move to another state, or if you work, carry on
a vocat:on or attend schoo in another state you must register a new address, ﬁngerpnms and photograph with the
nw state withn 10 days afier establishing residence, or after beginning to work, carry on a vocation, or attend .
school. in the new state. You must also send written notice within 10 days of moving to the new state ortoa .
foreign country to the county sheriff with whoni you last registered in Washington State.

5. Notification Requirement When Enrolling in or Employed by a Publi¢ or Private Institution of High
Education or Common School (K-12): If you are a resident of Washington and you are admitted to a public or
private institution of higher education, you are required to notify the sheriff of the courity of your residence of your
intent to attend the institution within 10 days of enrolling or by the first business day after arriving at the institution,
whichever is earlier. If you become employed at a public or private institution of higher education, you are required
10 nolify the sheriff for the courty of your residence of your employment by the institution within 10 days of
accepting employment or by the first business day after beginning to work at the institution, whichever is earlier. If
your enrollment or employment at a'public or pnvate institution of higher education is terminated, you are required
to notify the sheriff for the county of your residence of your termination of enrollment or employment within 10
days of such termination. If you attend, or plan to attend, a public or private school regulated under Title 28A RCW
or chapter 72.40 RCW, you are required to notify the sheriff of the county of your residence of your intent to attend
the school. You must notify the sheriff within 10 days of enrolling or 10 days prior to arfiving at the school to
attend classes, whichever is earlier. If you are efwolled on September 1, 2006, you must notify the sheriff

immediately. The sheriff shall promptly notify the principal of the school.

6.- Registration by a Person Who Does Not Have a Fixed Residence: Even if you do not have a fixed residence, you
are required to- rchster Registration must pccur within 24 hours of release in the county where you are being
supervised if “you do not have a residence at the time of your release from custody. Within 48 hours, excluding,
weekends and holidays, after losing your fixed residence, you must send signed written notice to the sheriff of the
county where you last registered. If yoti entera diﬁ'erem county and stay there for more than 24 hours, you will be
required to register in the new county. You must also report weekly in person to the sheriff of the county where you |
are regisiered. The weeldy report shall be on a day specified by the county sheriff's office, and shall occur during
normal business hours. . You may be required to provide a list the locations where you have stayed during the last

- seven days. The lack of a fixed residence is a factor that may be considered in determining an offender’s risk Ievel
and shall make the offender subject to disclosure of information to the pubhc at largc pursuant to RCW 4.24.550.

7. _R___portmg Reqmrements for Persons Who Are Rxsk Level IT or II: If you have a ﬁxed rcs1dence and you are
- designated as a risk level II or 111, you must report, in person, ever 90 days to the sheriff of the county where you are
registered. Reporting shall be on a day specified by the county sheriff's office, and shall ocetir during normal
business hours. If you comply with the 90-day reporting requirement with no violations for at least 5 years in'the
“ community, you may petition the superior court to be relieved of the duty to report every 90 days.

8. Application for a name Change: If you apply for a name change, you must submit a copy of the application to the
- county sheriff of the county of your residence and to the state patrol not fewer than five days before the entry ofan
‘order granting the name change. If you receive an ordér changing your name, you must submiit a ¢copy of the order to
the county sheriff of the county of your residence and to the state patrol ‘within five days of the entry of the order. . -

RCW 9A.44.130(7).

5.8 The court finds that Count(s) isa felony in thc commission of which a motor vehicle was used. The court
clerk is directed to immediately mark the person's Washington State Driver's license or perrmit to drive, it any
in a manner authorized by the department. The court clerk is dJrected to nnmcdxately forward an Absiract of .
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Court Record to thc Department of Licensing, which must revoke the defeudant‘s dnvcr‘s hcense RCW
46.20.285.

5.9 If the defendarit is or becomes subject to court-ordered mental health or chemical dependency treatment the
. deferidant must notify DOC and the defendanir's treatment informaticn must be shared with DOC- for the
duration of the defendant's incarceration and supervision. RCW 9.94A.562.

5.10 OTHER:

DONE in Open Court and in the presence of the defendant this Yit: Jwly 31, 2008.

'-ké«w;mézs e TAduesty

DEFENDANT- PRO SE
Print name: RICHARD HENRY MUTCH

A WM—.\

Prosecuting Attorney Attorney for Defendaat.__-/

. WSBA # 2496 WSBA #

Print name: DAVID S. MCEACHRAN . Print name: JON KOMOROWSKI

Voting Rights Statement: I acknowledge that my nght to vote has been lost due to felony conviction. If [ am |
registerd to vote, my voter registration will be cancelled. My right to vote may be restored by: a) A certificate
of discharge issned by the sentencing court, RCW 9. 94A.637; b) A court order issued byt the sentencing court
restoring the right, RCW 9.92.066; c) A final order of discharge issued by the indeterminate sentence review
board, RCW 9.96. 050; or d) A certificate of restoration issued by the governor, RCW 9.96.020, Votmg bcfore
the right is restorcd is a clasg.C felony, RCW 92A.84.660. .

1 Defendant's signature: _ W
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IN THE SUPERIOR COURT OF THE STA’I‘E OF WASHINGTON

FOR WHATCOM COUNTY
“THE STATE OF WASHINGTON,’ } No.94-1-00117-8
)
Plaintiff, ) SEXUAL ASSAULT PROTECTION ORDER
') (Criminal/Felony)
VS. ) (ORSXP) :
S . , ) (JIS order code: SXP)
RICHARD HENRY MUTCH, DOB: 5/8/41 ) v :
o ) . [XX] Post Conviction
Defendant. ) IXX] Clerk's Action required:
)

1. The court find that the defendant has been convicted of a sex offense as defined in RCW 9.94A.030, a violatior of
RCW 9A.44.096, a violation of RCW 9.68A.090, or a gross misdemeanor thatis, under chapter 9A.28 RCW, a criminal
‘attempt, criminal solicitation, or criminal conspiracy to Commlt an offensc that is classified as a sex offense under RCW

9.94A.030. Additional ﬁndmgs on page two.
2. This Sexual Assault Protection Order is entered pursuant to Laws 6f 2006, ch. 138 § 16. This order protects: *

.JESSE LIGHT DOB 4/28/64

v

IT IS ORDERED:
'This Post Conviction Sexual Assault Protecnon Order DOES NOT EXPIRE This is a lifetime

pIo tecnon order.

(A final sexual assault protection order entered in conjunction with a criminal prosecution ‘shall remain in effect for a .
period of two years following the expiration of any sentence if imprisonment.and subsequent period of cemmumty :

supervision, conditional release, probation or parole.)

Defendant is RESTRAINED from:

A [XX[H avmg any contact with the protected: person(s) dlrectly, mdnrectly or through thlrd parties regardless of

. whether those third parties know" of the order.
B. [XX] Knowingly coming w1thm or knowingly remaining with 500 feel of the prolecled person'(s) X3 resxdence,

- [X] school, [X] place of employmcnt, [ Jother:

Y C [XX] Obtammg, owning, possessing or controllmg afi irearm.

WARNINGS TO THE DTFENDANT- Violaticn. of this order is-a criminal offense under chapter 26.50 RCW and will
subject a viélator to arrest. You-can be axrested cven if ady person. protected by the order invités ar allows you to |
violate thé order's prohibitions, You have the sole responsibility to avoid or refrain’ from violating’ the order's |

provxsmns Only the court can change tlle order

“Judgment and Sentence (JS) (Felony) ' : : ’ - ot
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Itis f‘urther ordered that the clerk of the court shall forward a copy of this order on or before the next judicial day to:
" Bellingham Police Department, which shall enter it in a computer-bascd criminal mtelhgence system available in
this state used by law enforcement to Iist outstanding warrants,

This order is issued in accordance with Full Faith and Credlt provisions of VAWA 18 U.S.C. § 2265. The court
determines that the defendant's relationship to a person protected by this order is: . Therefore, 18 U.S.C. §§ 2261
(federal violation penaltxes) may apply to this order, . o :

Done in Open g:&urt in the presence of the defendant th is date: July 31, 2008

" Defendant

Print name: RICHARD HENRY MUTCH

ko RN ﬁwl\

Prosecuting Attorney

Attor,neyA for Defendant
WSBA# 2496 o WSBA #
Print name DAVID S. MCEACHRAN . ) Print name:JON KOMOROWSKI
) A Law Enforcement Informatmn Sheet (LEIS) must be completed
Presented by: ) , ) Approved by:
David S. Mosachran ' o JONKOMOROWSKI
‘Proscculing Attorney . : Attorney for Defendant
WSBA # 2496 . : o

WSBA #

RICHARD MUTCH -PRO SB
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: SUPERIOR COURT OF WASHINGTON
co UNTY OF WHATCOM

STATE OF WASHINGTON, Plaintiff, .
o No. 94-1-00117-8

. ) WARRANT OF COMMITMENT
RICHARD HENRY MUTC_H, Defendant,

DOB:

THE STATE OF WASHINGTON
TO: * THE SHERIFF OF WHATCOM COUNTY

. The defendant, RICHARD I{ENRY MUTCH, has been cormcted in the Supenor Court of the State of Washmgton of
the erime or crimes of RAPE IN THE E SECOND DEGREE, RAPE IN THE SECOND DEGREE, RAPE IN THE
'SECOND DEGREE, RAPE IN THE SECOND DEGREE, RAPE IN THE SECOND DEGREE and KIDNAPPING

IN THE SECOND DEGREE and the Co n has ordered that the def Hc punished by serving th?(%te i °d
for CountIlL

sentence of &/ 0O MY, for Count l..q . for Count I, ]
Count IV, { DO 7Msma. for Count V.40 or Count VI, ¢ Al

The defendant shaH receive credit for time served prior to sentencing, as long as the time served was solely on that cause
number, including time spent in transport, if that confi nement was solely under this caise number. RCW 9.94A.505. The

time served shall be computed by the jail unless the credit for time served prior to sentencing is specifically set forth: by

the court. _
YOU, THE SHERIFI—‘ ARE COMMANDED 10 take and deliver the defendant to the proper off‘ cers of the Department of

Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS ARE COMMANDED to receive the .
defendant for classxﬁcatxon conﬁn ement and placemerit ds ordered in the Judgment and Sentence.

DATED: July’31, 2008

ASON, JR.; Clerk

By:

Deputy Clerk '

Judgment and Scntence ¢S) (Felony) i . : B . _
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RICHARD HENRY MUTCH
CAUSE NUMBER of this case: 94-1-00117—8

L - ‘ : , Clerk of this Court, certlfy that the
foregoing is a full, true and correct copy of the Judgment and Sentence in the abovc—enutled action, now on record
in this ofﬁce

WITNESS my hand and seal of the said Superior Court affixéd this date: J ulx ?1, 2008.
., Deputy Clerk

Clerk of said County and Staté, by: ,
" IDENTIFICATION OF DEFENDANT

SIDNo.___ . Date of Birth:
{If no SID take ﬁngerpnnt card for State Patrol) .
FBI No. ' ) . - Local ID No.
PCNNo. ' ) Other.
Alias name, SSN, DOB:
g Sex et et e
Defendant’s Last Known Address:
_ A

FINGERPRINTS 1
signatur'e thereto.

Clerk of the Court )

DEFENDANT'S SIGNATURE: 5(@% ncd (‘//ua&zl\

, Deputy Clérk. Dated July 33 éoqs-

Left Thumb . | - " Right Thumb

Judgment and Sentence (JS) (T dony) . . . . . :
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON FOR
© WHATCOM COUNTY |
STATE OF WASHINGTON, ' (Case No. 94-1-00117-8
Plaintiff, FINDINGS OF FACT AND CONCLUSIONS
S OF LAW SUPPORTING EXCEPTIONAL
vs. ' ~ SENTENCE |
RICHARD HENRY MUTCH, |
Defendant
THIS MATTER having come on regularly before the above-entitled court, and the State

of Washington being represeﬁted by David S. McEachran, the Prosecuting Attorney in and for
Whatcom County, Washington, and the defendant, RICHARD HENRY MUTCH; being
personally resent and representing - himself and also being represented by counsel, Jon
Komorowski, and the Court ibeing fully advised in the premises and having. received
memorandums from the parties and.'heard argument of counsel, now therefore,
The Court makes the following FINDINGS OF FACT: |
1) That the defendant, Richard Hehry Mutch was convictéd of ‘I‘{ap'e in the Second:
Dégroe, Counts, I-V and Kidnapping in the Second Dégree, Coutit VI, by jury verdict

on the 28“‘ day of September, 1994, _— 6 \ \
FINDINGS AND CONCLUSIONS ON EXCEPTIONAL SENTENCE - 1 .
| . Whatcom County Prosecuting Attorney
311 Grand Avmus,szsidge #201 .

Bellingham, WA
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2) The defendant, Richard Henry Mutch, was sentenced in the Whatcom County

B Superiér Court as a “Persistent Offender” to a term of life without parole on the 16"

day of December, 1994.

3) The defendant subsequently filed a Personal Restraint Petition with the Washington

State Supreme Court challenging the comp‘atébility of one of the “strike” offenses
underlying his sentence. This Personal Restraint Petition was granted by order of the
Supreme Court on 'the 30® day of April, 2008, é_lnd this matter was returned to this

Court for resentencing.

 4) The defendant did ot challenge the criminal history presented at his 1994 sentencing

in the Personal Restraint Petition that brought him back to this Court. The trial court
took testimony and admitted exhibits identifying defendant as the person who was
convicted of the below listed offenses at tﬁg original séntenéing hearing held in
 ‘Whatcom County Superior Court on the 16® day of Decembe, 1994, Findings of Fact

" and conclusions of law relating to the criminal history were also-entered by the trial

court. Thxs couﬁ has taken judiciai potice of the hearing, exhibits admitted, Findings
of Fact and Conclusions of Law, and finds the defendént’s crgiininal history consists
of the foﬂowing: |

~a. Robbery in the First Degree 7/14/1966

b, Robbery in the First Degree 7/14/1966
c. BankRobbery - . 1/16/1981

. Based upon the above Fihgi_ings of Facf; the Court makes the following: -
CONCLUSIONS OF LAW: |

1. The -deferidant’s--Offender. Score under ‘the. Sentencing ‘Reform Act-is 20. The

. Seﬁtencixfg Grid only goes-to. a sgore of 9. .

Whatcom County Prosecating Attornéy
311 Grand Aveaue, Suite #201
Bellingham, WA 98125 :

Y
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2. The Defendant’s presumptive sentence under the Sentending Reform Act is identical
to that which would be imposed if he had committed only two counts of Rape in the
Second Degree, instead of five counts of Rape in the Second Degree and one count of
Kidnapping in the Second Degree. |

3. The defendant lias committed multiple current offenses and his high offender score
will result in ﬂzrce;zcmx'nté-of Rape in the Second Degree and one count of Kidnapping
in the Second Degree going unpunished, | | | |

4. The State of Washington has given adequate notioe to defendant Mutch that a
sentence exceeding the presumptive standard range was being sought by ‘the, State,.
through the imposition of the “Persistent Offender” sentencing in 1994.

5. Pursuant to the arguthent of the State, thé defendant should receive an exceptional
sentence over the standard rage based on RCW 9.94A.535(2)(c). |

6. Independent of any argument by the State relating to notice. given of an exceptibniil

sentence, or reasons supporting an exceptional sentence, the Court has reached its .

.29
31

- 33

37
39

41

43 |

Presented‘ by: C

47

49

g5 f

own determination that the defendant should receive an exceptional sentence over the -

presumptive standard range based on RCW 9.94A.535(2)(c).

‘DONE IN OPEN COURT this E \ v of July, 2008,

David S. McEachran L
Prosecuting Attorney N

WSB # 2496

FINDINGS AND CONCLUSIONS ON EXCEP'I'IONAL SENTENCE -3 = . o ’ ‘
" " : ! ) . . ‘Whatcom Prosecuting Attoreey

ER YN -~

County
311 Grand Avenue, Suite #201
WA 58225
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Copy Received and Approved for Entry:

Jon Komorowski
Attorney for Defendant
WSB#_

Copy Received and Approved for Entry:

Richard Henry Mutch
Pro Se

FINDINGS AND .CONCLUSIONS ON EXCEPTIONAL SEN'I‘ENCE -4

311 Grsnd Avenne, Suite #201
Belingham, WA 58225

Attorney
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Qv ROKALDR. CARPENTE
I declare that on this date I deposited in | the United Sta €s malls Wlﬂ'l proper

postage thereon, or otherwise caused to be delivered, a copy of the document to
which this certificate is attached, directed to this court and Appellant’$:|-FRK
attorney(s), Nancy Collins, addressed as follows:

Washington Appellate Project
1511 Third Avenue, Suite 701
Seattle, WA 98101

DZ/%/ZMJ)

Assistant
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