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PREAMBLE
This Answer is the. City’s response to Statement of Grqunds for
Direct Review by both Heglunds and West Mariﬁe, each of whom filed a
éeparate statement. N | |
I.  NATURE OF CASE AND DECISION
The City .is condeinning pf.operty for the widening of an existing
roadway (I\/I’erc.er‘Street), authorized in City of Seattle Ofdinance 122505,
adoiated by a 7-0 vote, ih pctober 2007;..1 See'exhibit 1.

The City filed this condemnation action in Auéust 2008. (an
Sépfember 22, 2008, after briefing and oral argument, ﬁial court Judge John '
Exlick® found that the purpose for which the City is acquiging the Iﬁrpperty ié
-a public use and necessaryh and entered an order to that effect. See exhibit 2.

Appellants -abﬁealed, contending ﬂlat public use is in ‘quéstion
because private moﬁey will furid%t f)ortiori of the project. |

I. COUNTERSTATEMENT OF ISSUES

A.  Is direct review available where there is no statute
authorizing it and where the case does not otherw15e
meet the criteria of RAP 4.2(a)?
B. When a city’s legislative body lawfully adopts an |
- ordinance finding public necessity and authorizing

1 Clty of Seattle Ordinance 122505

2 Fmdmgs and Order dated September 22,2008



condemnation of real property for the construction of
roadway improvements, which is a public use
enumerated in the statute authorizing cities to
condemn,’ and the property owner fails to mtroduce
any legally competent evidence at trial that the use will

. not be public and that there is fraud or constructive
fraud, should the appeal be dismissed with prejudice as
frivolous and appropriate terms awarded?

III. REASONS WHY DIRECT REVIEW NOT AUTHORIZED

In order for a matter to be appealable directly to the Supreme Court,

it must satisfy two criteria:

1. That the matter be subject to review as
desngnated in Tltle 2 of the Rules of Appellate
" Procedure (RAP) ; and

2. That it is a case speclflcally 1dent1f1ed in RAP 4.2
(a)(1)- (2)(6)

Appeal of an order finding of public use and necessity 1s a. matter
which is appéalable.s So the inqﬁify turns to whether the case is of the type
| _ specified in RAP 4 2. |

Of the categorles that mlght apply (RAP 4 2(a) 1- 4), this case does
not 'rheet the crlterla. Direct review is not author1zed by statute. There is no

question that the law authorizing condemnation is constitutional. There are '

*RCW 8.12.030
4 RAP 4.2(a)

SRAP 2. 2(a)(4)



no conflicting ‘decisions regarding public use and necessity. There is no
fundam'entél or urgenf issue of broad public import. ’
IV. THIS CASE SHOULD BE DISMISSED WITH PREJUDICE

- The City is condefnnin’g this property as part of a roadway project
known as the- Mercer Corridor Project, in which Mercer Streef will ‘Be |
widened By séme 70 feet and converted from a'one-way‘ street to a two way
street. Other improvéments to be made include the narrowing of 'Valley
St;eet from its ;:urrent's.ivx-llanes, to two lanes, the relocation and '
undgrgrounding of utilities'aﬁd other associated public purpo.ses.6 See exhibit -
3.'

Ina condemhétiqn case, there 'are three 'inquiries méde by the trial

court at the time of the hearing Qn public use and necessity:

. whether the use is a public use,

J whether the p}iblic interest fequires it, and

e whether the property appropfiated was ’nebcessar.y for the proj ect

A road project is épublic use.” The City’s legislative deterﬁiiﬁation of

publié ihfcerest andtne‘ce'ssi'ty is “is conclusive in the absence of proof 0 f '

actual fraud or such arbitrary and capricious conduct as would constitute

§ Declaration of Angela Brady, PE, (“Bfady 9-19-08 Déc”) dated September 19, 2008,
page 2, lines 1-9 _ -

TRCW 8.12.030



constructive fraud.”®
" In” State v Brannan, 85 Wn.2d 64, 68, 530 P.2d 322 (1975), the court
discussed why there is such deference to the legislative determination of
public use:
Seldom has this court found that a condemning

authority has abused its trust in making a declaration of

public necessity. This should not be surprising, for it is

not to be presumed that such abuses often occur.

The Appellants suggested at the trial court, and here as well that this
is not a real project. Thisis a $200,000,000.00 projec’[.9 See exhibit 3. ’Thg
City has spent more than $12,000,000.00 on the projéct to date, and Has
$18,000,000.00 budgeted and appropriated in the present 2008 budget for
contiﬁuiﬁg environmental, design and property acquisition.19 See exhibit 3;

The Appellants had the burden of proof at the trial coﬁrt to‘sAhc()w
that the use was not a public use or that‘thére was actual or constructive

fraud on -_the' part of the City. To show constructive fraud, the appellant

had to show willful unreasoning action by the Seattle City Council

8 City of Tacoma v. Welcker, 65 Wn.2d 677,399 P.2d 330 (1965). -
? Brady 9-19-08 Dec, page 2, lines 1-2

1 Brady 9-19-08 Dec, page 2, line 20 through page 3, line 2



amounting to constructive fraud.A11

At the trial court,‘ as in their statemeets of grounds 4for review, the
Appellan;[s relied en the presence of private fu‘nding in-the project as
described in Citﬁ/ Ordinance 1.22696.12-Se‘e exhibit 4.- | |

Ordinance 122696 is a bujdget re_appropriatien measure that shifted
funds among>the City’s capital projects aﬁd increased funding for the
Mercer proj eet. While the measure d‘iseuss.es some budget gaps that.
remain.to be ﬁlled and the antieipate'd. $36.6M of private fun(:ling, it
specifically authorizes the supplemental appropriation to be used fer'the
project including pr‘operty'acquisition. ' |

Appellants claimed .at the trial court and here en appeal that private
funding is preof ofa private use. .In State ex rel Washington State
_Convem‘ion and Trade C'entef V. Evans,‘ 136 Wn.2d‘ 811, 819, 966 P.2d
1252 (1'998), this Court a\fﬁrmed'ithe‘ long standing rule in Washington,
thet mere preeence of a private funding source in a-f)roj_ect was not
, sufﬁcieht to challehge public uée_. |
Appellants fail to cite any cases to suppo’rt‘theif argument -

that private contribution to a project's expenses defeats the
exercise of eminent domam On the contrary, in Town of

" City of Blaine v. Feldstein, 129 Wn. App 73, 117 P3d 1169 (2005); Town of Medzcal
Lake v. Brown, 63 Wn.2d 41, 45, 385 P.2d 387 (1963) City ofTacoma v. Welcker.

12 Clty of Seattle Ordinance 122696



Steilacoom v Thompson, 69 Wn.2d 705, 419 P.2d 989

(1966) this court affirmed a finding of public use and

necessity where a private developer advanced funds for

condemnation awards and financed a public sewer

~ extending to his property. Private funding of a public’

project alone is not sufficient to defeat the State's exercise

‘of the power of eminent domain.

If the presence of 100% private funding was not competent prbof
of a private use in Town of Steilacoom v. Thompson, supra, the presence of
an 18% private funding in the present project should matter even less.?

A Iegislative Body’s determination is conclusive in the absence of
proof of actual fraud or such arbitrary and capricious conduct as would
constitute constructive fraud.’

At the trial court, Appellants also argued that because the project was
not fully funded, the motion for finding of public use and necessity was
premature.'” See Exhibit 5 and 6.

| ‘In Meféer Island School District No. 400 v. Scélzé, Inc., 54 Wn'.Zd '
:5'39, 342 P.2d 225 (1959), the Court held thatA evidence of the School

District’s abiﬁty to pay the condemnation award should it elect.to proceed

3 The total pfoject is approximately $200M. The private funding sources total $36.6M.
4 City of Tacoma v. Welcker, 65 Wn.2d 677, 399 P.2d 330 (1965) '

" % Heglund’s Opposition to City’s Motion for Order Establishing Public Use and
Necessity (“Heglund Memo”), page 1, line 22 through page 2, line 6, page 3, line 21..
West Marine’s Opposition to Motion on Public Use and Necessny (“West Memo”) page
1, lines 20, through page 2 line 3. -



with remaining phases of the condemnation was not ;nate'rial on a hearing
for an »ordef of public use and ngcessity. n
The lack of final plans,: pefmits or thé like are not sufﬂcierit to
| defeat the legislative dete'rrhinationbof neclzessity.16 The aBsence ofa
specific plan for, of imniediate need fof, a projected use (ioes not inal;e the
use speculative nor dogs it demonstrate lack of public necessity. Ne-cessity
does not mean immediate absol.uté‘or indispensvable need.17
V.  CONCLUSION
Where an appellan'trfrom a public uée and necéssity ﬁndiﬁg, having
failed to intréduce any comioetént evidenée at the trial ;:ourt to show that the
use was not public and that there was fraud or constructive fraud; arbitrgry :
and capricious Behayior, thev clear/ conclusion must be that the éppeal is
) solely for the purpose of delay. - j

’

6 State ex. Rel. Sternoff'v. Superior Court, 52 Wn.2d 289, 235 P.2d 305 (1958).

7 petition of Port of Grays Harbor 30 Wn. App. 885, 638 P.2d 633 (1982).

7



DATED this Zﬁ ay of October, 2008.

THOMAS A. CARR
- Seattle City Attorney

v
L 4

By

/Willferl G. MCGillin, WSBA # 6048
Assistant City Attorney .
‘Attorneys for Respondent
. City of Seattle o



Exhibit 1:

Exhibit 2:

Exhibit 3:

Exhibit 4:

Exhibit 5:
Exhibit 6:

Exhibit 7:

EXHIBITS

Ordinance 122505

Findings and Order of Public Necessity and Use and
Setting Discovery Deadlines

Declaration of Angela S. Brady, P.E., PMP, in Support of

- City of Seattle’s Application for_ Determination of Public

Use and Necessity

. Ordinance 122686

Heglunds’ Memorandum in Oppbsition_ to City’s Motion
for Order Establishing Public Use and Necessity

West Marine’s Opposition to Motion on Public Use and
Necessity :

RAP: Rule 2.1 and Rule 4.2



'DECLARATION OF SERVICE

I, Teresa Eidem, hereby certify and declare under the penalty of .
" perjury under the laws of the .Sta.te of Washington, that on-the 24th day of
‘October, 2008, I caused copies of the foregoing dqcﬁment:

~ ANSWER TO STATEMENTS OF GROUNDS FOR DIRECT
REVIEW BY BOTH HEGLUND AND WEST MARINE

_ to be served upon the following counsel of record via ABC Legal
Messenger Services:

John P. Braislin
James D. Nelson -
Sean B. Malcolm
Betts Patterson & Mines
701 Pike Street, Ste 1400
Seattle, WA 98101-3927

‘Catherine C. Clark

John Bagley - .
 The Law Office of Catherine C Clark PLLC
- 701 5th-Ave Ste 4785-

- Seattle, WA 98104-7097
Peggy Pahl
Daniel Satterberg
King County Prosecuting Attorney
W400 King County Courthouse
516 Third Avenue -
- Seattle, WA 98104
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Executed at Seattle, Washington, this 24th day of October, 2008.

| 'E(MM ii’o{.o/w‘-.

Té}'esa Eidem -
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|- AN ORDINANCE relating to the Mercer Corridor Project; authorizing the Director of " .

: WHEREAS, the South Lake Unioh Néighbofho'c‘)d Plﬁn, developed in 1999, envisions a -

L2000
2|

22 |
23

=WI;IEREAS, Council andAExecutivAe have worked to gethér to Aagre'e‘upoﬁ pérfofrhancc

Fay Alexander:fa - [ _
SDOT Mercer Corridor Project ORD
July 2, 2007 ‘ ’

ORDINANCE 122505 -

Transportation to-acquire all of the p‘r_opérty rights necessary for;reco;}stmcting the _
. existing Mercer Street/Valley Street.couplet with a widened two-way Mercer Street and a
reduction of lanes on Valley Street between Inferstate 5 (I-5) and Dexter Avenue; and

authorizing acquisition of real property riglits within the area bounded by Aloha Street én :

the north and R_épub‘licar@ Street on the south through negotiation and use of eminent
domain (condemnation); and authorizing payment of all other costs associated with the
acquisition. 4_ : L . oo .

community characterized by a pervasive friendly ambience, variety of. open spaces, and
o anae%the’tiqally pleasing, safe neighborhood embracing dynamic opportunities for people
" to work, live and recreate with the greatest ease of mobility for all travel modes; and

| WHEREAS, the Seattle City Council adopted Resolution 30610 in 2003 setfing forth prioritias to|

‘support redevelopment of the Souith Lake Union area including making transportation
.. improvements to reconnect the South Lake Union street grid and promoting conriections

~ with downtown and the Seattle Center, and promoting pedestﬁan-oﬁ‘en‘ted improvements;| -

and o ‘
WHEREAS, in Resolution 30610‘, the Seattle City Counicil affirmed its commitment té.éupport

for biotech and high-tech research and manufacturing; and -

WHEREAS, the Seattle City Council adopted Resolution 30714 in 2004, recommendiﬁg atwo-

the fede,velopment of the South Lake Union area as the region's most competitive location| .

- way Mercer Boulevard and narrowed Valléy Street be de_Ve}c")ped, subject to a ‘Ful_l' NEPA I |

" Environmental Assessment; and

WHEREAS, replacing the ciistilng Mercer Stréet_/V alley Street couplet with a widened two-way
- Mercer Street would provide more direct access to and from I-5, and Mercer Street would,

be reduced to a two-lane street with turn l‘afne’s,. parking and bicycle lanes in each’
WHERBAS, pedestrian and bicycle circulation would be improved by widening sidewalks and'
removing barriers caused by the existing couplet, providing additional crossings of -
“Mercer and Valley Streets; and - S I S

.~ improvements for a two-way Mercer Street and narrowed Valley Street; NOW,

Form Ldst Revised on De;ember 16, 2006 B . 1

- be widened approximately sixty (60). feet primarily to the north, and Valley Street would | . -

- GITY
|, \CLERK
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| Fay Alexander: fa

| AKlng, State of Washmgton to gether Wrth all nghts pnv1leges and other property pertammg

| thereto, be acqulred for transportatlon and related purposes through negotratrons and use of
eminent domain (condemnatron) if necessary, in connectior with reconstructmg the .ex1st1ng
4Mercer Street/V alley Street couplet w1th a w1dened two—way Mercer Street and a narrowed two
|1ane Valley Street located at the south end of Lake Union, bordered by Aloha Street on the north

||and Repubhcan Street on the south Dexter Avenue on the west srde and I-5 on the east

] Attachrnents A and B are necessary to this project and to; negotiate.and enter into written

' agreements_ for and acquire, ‘after,payme_nt of just cor'npen's_ation,' such real property interests as

,' . behalf of the Clty of Seattle by attachmg to the 1nstrurnent the Drrector s written acceptance
, thereof and recordmg the same. The property or real property mterests acqurred shall be
| accepted for transportatlon and general mumcrpal purposes and placed under the Junsdrctlon of

| the Seattle Department of Transportauon The cost of the acqm51t10ns mcludmg purchase pnce

SDOT Mercer Comdor Project ORD
July 2, 2007
V#7

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

~ - Section 1. Publi‘c convenience and necessity require that real property interests generally | -

shown on Attachments Aand B of this Ordmance s1tuated in the Clty of Seattle County of e

Y
i

' Sectionﬁfz.: The Director of Transp'or_'tation or her designee is authorized, on behalf of the . : .

C1ty of Séattle; to determine which portions and interests of those properties shown on

e

are necessary' for the project an'd to ‘a'c"c‘ept and' record deeds and other Written instruinents on

!

and transactlon costs, together with relocatron beneﬁts to the extent requlred by law shall be pa1d

Form Last Revised on December 16, 2006 )
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approved and accepted. : L

Fay Alexander fa

SDOT Mercer Corridor Project ORD
July2,2007 -

Vi#7

“from the fiinds épp’rqpria't‘nd,. orto B’e appfoi)ﬁnted,, for snch purposes in connecti'dnwith the
i }pjroj}ect.v | o |
Section 3. The City Atfdrney is ali’_chorizéd to commience gnd pfoéecnfﬁ profeeedings in . |
: .th¢ manner pfo_vidéd By lavs} to cqnd'e'mn, take,_dg;naée, and appiropriate in fee simplé the lands
and chér pr(‘)per\":y interests deter;nined by the Directof of T"ranspor,tatinn or her ‘design'ée to be
‘nvecess_ary‘to. t_he_iarojeét, prnvidéd said lands, rights, and privileges, and bthér:‘propéftl}li are to be- |
appropriated and t‘al_(en oniy aﬁér just compensdtion has been made or paid.into court for the
' 'aners the.rglo_f‘,. in th¢ manner anVidéd By .la.w;- .and to stipulaté f(;r tne pu'rposé of minimizing

' damages,

Section 4. Any act consistent with the autﬁoriiy and prior to the effective date of the

ordinance, including, Withqut limitation, acceptanCe of a grant of possession and use, is hereby

Form Last Revised on D}e.cemberlé,ZOQ6' S s

. @E‘\
Clry

CLERK,



— C

O B 1 A L AW

—~. S VW . W A U AW N = O

NN N NN TN
® N a w Rk W

‘ R
session in authentlcatlon of its passage this. Q.,"L day of’ §e ’rtm :

Attachment B Contact List for Propertles Affected (Prehmmary)

N
»V N :

| Fay Alexander fa

SDOT Mercer Corridor Project ORD
July 2, 2007 :
V#7

Section 5. This ordinance shall take effect and be in force thlrty (30) days from an'd after

lits apprcval by the Mayor, buit if not approved‘ and r'e.turned'by.the Mayor Within ten (10) days

after presentatlon it shall take effect as provided by Mum01pa1 Code Section 1.04. 020...

Passed by the C1ty Councﬂ the ll{tday of . @m)MOO? and s1gned by me in open |

! Stdent 'QFZ {0 tem of the City'Council, .

[ —

//Z'7'/¢./é Czéq"'— Mg/@w

 Filed by me this / day of OHoba 2&;@ Qp

o e fer -
T &

' Attachment A Mercer Comdor PI'Q] ect: Prehmlnary nght—of Way/ Propertles Affected

Descnpt1on Map

Form Last Revised on December 16,2006 -4
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'

LEGEND:

. ;m —NOM—N no W—N—Uow —v”o.—mn.—- . - — L MERCER no%_uo- PROJECT Sx. DESIGN LAYOUT

YAX ID NO, PROPERTY OWNER

01 1988201410 CITY INVESYORS Xt UC e
02 1985201480 CMTY INVESTORS I LT
03 1988201485  CATY INVESTORS X LLC

04 1983200065 CITY INVESTORS XX UC
05 1983200075 CMY INVESTORS XX U.C
06 1983200180 CITY INVESTORS IX UC

163 PROPERTIES ASFECTED

PRELIMINARY (60% DESIGN) . o

ALL OF THE NUMBERED PARCELS Oz THIS MAP WILI. BE

W_Q_._._. O_.... WAY/PROPERTIES AFFECTED o T e Acaunony o Sove oy

INTEREST FROM THE PROPERTY OWNER, RANGING FROM
o7 <y X tc CONSTRUCTION TO. THE
08 1983200150 LAKE UNION 1UC TAKING OF PROPERTY.
09 anr xviuc \ 7 / T r\
10 1983200325 CITY INVESTORS XvILLC * = &\\ :

TAX ID NO. PROPERTY OWNER

U 1983200585  CITY INVESTORS X LLC

12 1983200535 LOWEN FAMLY UMITED PART

13 1983200536 LOWEN FAMILY UMITED PART

14 1983200540 ONA W.COLMAN AKA ONA D.COUMAN

15 1953200545 509 FAISVIEW PARTNERS,UC

16 1983200560 REPUBLICAN STREET APTS LLC "

17 1963200605 SLOTEOOM DAVIO R & CLAUDIA '

18 1963200610  WOLD-411 PROPERTY LLC

19 1963200615  WOLD-A1l PROPERTY UC

20 1983200625 FAIRVIEW PARTNERS, GENERAL PARTNERSHIP |, -
hrl.\‘r*.’l

___ RS

\\ (

STHAVE

FAIRVIEW AVE

= = _
O, - PROPERTY OWNER . TAX (D NO. - PROPERTY OWNER TAX 1D NO.  PROPEXTY OWNER TAX D NO. PROPERTY OWNER
o : " . o reoreme ¢ -RERUBLICANST _
21 2487400120  HIRAO ROBIN E 31 1983200415  CIIY INVESTORS XIUC 41 4088803235  CITY INVESTORS XI LLC 51 4088803440 3D PROPERTIES, 1T
27 7863500040 NELCHINA POINT (P 327 1983200505  CITY INVESTORS X LLC 42 4008803236  CITY INVESTORS XI LLC .| 52 4098803485 DOUBLE # FROPERTIES LLC - e 17
23 7863500020 BMR530 FAIRVIEW AVE UC 33 1983200500  CITY INVESTORS XI LIC 43 1983200395 CLTY INVESTORS XIUUC . 53 4048503565  WESTLAKE UNION (P . | o
. . . : . i 1
24 2249000055 CITY INVESTORS XX UC 34 1983200495  COY INVESTORS X LiC 44 1983200525 CITY INVESTORS XY UC . ot CHL HoTEL hr 8
) 55 4088803510 KENNEY PROPERTIES GP . .
25 2249000040  CITY INVESTORS XX UC 35 1983200485  CITY INVESTORS VI LIC 45 1983200533 CITY INVESTORS 33 LLC . s H
36 1983200430  CITY INVESTORS VI LLC 46 198320047 86 4023803500 PACIFC PROPERTIES, NW, LG 1i4
36 2249000006 CITY INVESTORS WX UG 5 CHTY INVESTORS VI LLC | 57 4083503495 CUTY OF SEATILE . _ _ 1
27 4048503385 CITY INVESTORS XX UG 37 1983200405 Y INVESTORS XI LLC 47 1994200035 SHURGARD STORAGE CENTERS INC 55 1584200065 QWEST CORPORATION ; i .
28 4080603355 CONOCOPHILUPS CO, 38 4088803345 CITY INVESTORS X LLC 48 2249000285  AMERICAN UNEN SUPRY €O 59 405360300 CY OF SEATILE PARKS DEFT B . .
29 1907200015 CONOCOPHILLIPS CO. 37 4088803240  CNY INVESTORS X LLC 49 4038803530  CITY OF SEATHE 60 4086803230 CNY OF SEATTLE THE : [f= w >.—...—n>n—l—;m Z.—.. >
30 1903200416 HEGLUND A IR & HELENE 40 3249000080  COY OF SEATTLE - 50 4088803435 3 D PROPERTIES LC - 61 4088803175 CSTY OF SEATILE PARKS DEPT I 20 T .
62 1983200425 CATY INVESTORS Xl UG Sl —— '
63 WASHINGTON STATE DEFT OF TRANSPORTATION & | faray 1 oy WEY G >_.7A

— cBB.ELc..« 19, 2007 %
. ] : r oy -

ceRK .



MERCER CORRIDOR PROJECT
CONTACT LIST FOR PROPERTIES AFFECTED A_u_ﬂmr__s_z>_ﬂ< 60% DESIGN)

Project " ) :
Parcel Tax ID No. |Property Owner Occupant Property Owner's { OR Tax Payer's) Address Property Address (Per King Abbreviated Legal Description (Per King County Tax Records)
No. . Y ) County Tax Records) : . - :
1 1988201410 _|CITY INVESTORS XII LLC US Bank 505 5th Ave So #900 , Sealtle, WA 98104 530 Dexter Ave N 98109
2 1988201480 [CITY INVESTORS XII LLC UW Phase 1 . . ﬂﬂ,“mm%wi [Essention P.O.Box 24567, Seattle - |g5 y1occer 5t 98109 )
: : DENNYS DT HOME ADD PCL B SEATTLE BLA #3003169 REC
3 1988201485 [CITY INVESTORS XII LLC UW Phase 2 505 5th Ave So #900 , Seattle, WA 98104 #20051103900001 SD BLA BEING LOTS 1 THRU 14 BLOGK 84
7 1983200065 _|CITY INVESTORS XX LLC Jaguar/Land Rover Parking 505 5th Ave So #900 , Seattle, WA 98104 535 Wesliake Ave N 98109 . .
5 1983200075 _|CITY INVESTORS XX LLC Pacific Used Cars 505 5th Ave So #900 , Seattle, WA 98104 535 Westlake Ave N 98109
6 1983200180 |CITY INVESTORS IX LLC Outdoor and More 505 5th Ave So #900 , Seattle, WA 98104 520 Westiake Ave N 96109
7 1983200196 |CITY INVESTORS IX LLC Clements and Rice Office Bldg__|505 5th Ave So #900 , Seattle, WA 98104 536 Westlake Ave N 98109
] - . : DENNYS DT 15T ADD LOTS 1 THRU 4 BLK 94 LESS POR FOR
8 1983200150 [LAKE UNION 1 LLC_ Parking/interurban Exchange | 108th AVE NE # 400 north Bellevue, WA 8004 | MERCER ST & FOR TERRY AVE N
) 1983300375 _|CITY INVESTORS XVi LLC Far Fetched Warchouse 505 5th Ave So #900 , Seattie, WA 98104 1001 Mercer St 98109
"10__|_1983200325_|CITY INVESTORS XVI LLC Thriftbook LLC 505 5th Ave So #900 , Seaftle, WA 98104 1021 Mercer St 98109
11 1983200585_|CITY INVESTORS X LLC Cloud 9 Mattresses and More __|505 5th Ave So #900 , Seattle, WA 98104 526 Boren Ave N 98109
12| 1983200535 |LOWEN FAMILY LIMITED PART Far Fetched Store 601 W Mercer PL #502, Seattle, WA 98119 1119 Mercer St 98109
13| 1983200536 |LOWEN FAMILY LIMITED PART Far Fetched Parking 601 W Mercer PL #502, Sealtle, WA 98119 529 Fairview Ave N 98109
14| 1983200540 |ONA W. COLLMAN Far Fetched 601 W Mercer PL #502, Seattle, WA 98119 - 527 Fairview Ave N 98109
15 |_1983200545 |509 FAIRVIEW PARTNERS LLC Color Service Inc. 2905 SW 1st Ave, Portiand, OR 97201 509 Fairview Ave N 95109
16| 1983200560 |REPUBLICAN STREET APTS LLC Republican St Apts. 8232 41t Ave NE, Seatlle, WA 98115 1114 Republican St 98109
17__|_1983200605 |SLOTBOOM.DAVID R & CLAUDIA M Optech Camera Supply 433 Fairview Ave North, Seattle, WA 98109 433 Fairview Ave N98109_
18| 1983200610 |WOLD 411 PROPERTY LLC Warehouse 411 Fairview Ave North, Seattie, WA 98109
19| 1983200615 |WOLD411 PROPERTY LLC Henry R. Wold Bidg 411 Fairview Ave North, Seattle, WA 98109 413 Fairview Ave N 93109
20 1983200625 |FAIRVIEW PARTNERS Scanner Graphics 76 So Washington St # M-102, ,Mmm.:m. WA 98104 - 1405 Fairview Ave N 98109 .
21| 2467400120 [HIRAO ROBIN NW Wholesale Florists 15707 NE 134th_St, Redmond, WA 68052
22__|_7863500040 |NELCHINA POINT LP Youth Resource Center 500 L ST Suite #100, Anchorage, AK 99501 500 Fairview Ave N 98109
23 | 7863500020 |BMR-530 FAIRVIEW AVE LLG Vacant ¢/o PARADIGM TAX GROUP 3645 Ruffia Rd Ste |55 Eairview Ave N 98109
R . 310, San Diego CA 92123
24| 2249000055 |CITY INVESTORS XX LLC Vacant 505 5th Ave So #900 , Seattle, WA 98104 714 W Mercer St 98109
25 | 2249000040 [CITY INVESTORS XX LLC “|[Vacant 505 5th Ave So #900 , Seattle, WA 98104 800 Mercer St98109
26| 2249000006 |CITY INVESTORS XX LLC Vacant 505 5th Ave So #900 , Sealtie, WA 98104 - 816 Mercer 5t 98109
27__|_4088803385_|CITY INVESTORS XX LLC McKay Dealership 505 5th Ave So #900 , Seattle, WA 98104 609 Westiake Ave N 98109
28 4088803355 |CONOCOPHILLIPS COMPANY Union 76 Station wwﬁ“\_maﬂsm P.0.Box 1539, Paso Robles CA |50, jyestiake Ave N 98109 . ‘
: . DENNYS DT 6TH ADD POR 5 & 6 & ALL 4 BLKA & POR 4 & 5 BLK 77
. ' : LAKE UNION SH LDS BEG AT PT 53 FT W OF SE COR OF LOT 6 BLK
29 | 1987200015 |CONOCOPHILLIPS COMPANY Vacant P Maceling P.QBox 1599, Paso Roblos GA . ATH E 59 FT TO SE COR LT 6 TH N 179.98 FT TH W 114 FT TH § 12
: ’ FT TH SELY 60 FT TO PT 30 FT N OF BEG TH § 30 FT TO BEG LESS
st
30 | 1983200416 |HEGLUND ALBERT JR & HELENE West Marine @mepuqnavmz_mm 270 NW Eford . Seatte, 1000 Mercer St 98109
31 1983200415 |CITY INVESTORS X! LLC Shell Station 505 5th Ave So #900 , mmm:_m WA 98104 601 Boren Ave N 98109 :
32__| 1983200505 |CITY INVESTORS Xt LLC _ Taco Del Mar HQ 505 5th-Ave So #900 , Seattle, WA 98104 1104 Mercer St98109
33| 1983200500 |CITY INVESTORS X! LLC’ Lincoln Towing__- 505 5th Ave So #900 , Seattle, WA 98104 601 Fairview Ave N 98109
34 | 1983200495 |CITY INVESTORS XI LLC Lincoln Towing 505 5th Ave So #900 , Seattle, WA 98104 604 Fairview Ave N 98109
35 | 1983200485 |CITY INVESTORS VI LLC Vacant’ 505 5th Ave So #3900 , Seattle, WA 98104 613 Fairview Ave N 98109 . - .
36| 1983200480 |CITY INVESTORS VII LLC Vacant 505 5th Ave So #900 , Seattle, WA 98104 i DENNYS 1ST ADD LOT 2 BLK 106 LESS ST
37| 1983200405 |CITY INVESTORS XI LLC Autosense - 505 5th Ave So #900 , Seattle, WA 98104 _______|615 Boren Ave N 98109 A
38 | 4088803345 |CITY INVESTORS XI LLC Vacant 505 5th Ave So #900 , Seattle, WA 98104 670 Terry Ave N 98108 . ,
page: 1 of 2 - - ATTACHMENT B
, oIy /
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MERCER CORRIDOR PROJECT
OOZ._‘>O._. LIST FOR _uﬂo_umm._._mm >_uﬂm0._.m_u A_umm_.:s_z>_~< moe\o Umm_ozv

Project . R — . . .
Parcel [ Tax!D.No. [Property Owner Occupant Property Owner's ( OR Tax Payer's) Address Property Address (Per King Abbreviated Legal Description (Per King County Tax Records)
No. . R ] A - ) S County Tax Wmoo_dwv ) . : ]
39| 4086803240 |CITY INVESTORS XI LG Vacant 505 5th Ave So #900 , Seaflis, WA 98104 965 Valley {98109
. : ) Key Tower 700 5th Ave #3900 P.O.Box 34995
40" |' 2249000080 [CITY OF SEATTLE THE Parking Lot Serto WA 9810 702 Roy 5t 98109
, , DADD LOT 1 BLK 77 LESS NP RYRW &
41 | 4088803235 |CITY INVESTORS XI LLC Vacant . |505 5th Ave So #900 , Seattle, WA 98104 ) s M_q,__oz SHORELAN
42 | 4088803236 |CITY INVESTORS Xi LLC RR ROW 505 5th Ave S0 #900 , Seallle, WA 98104 615 Terry Ave N98108"
43| 1983200395 |CITY INVESTORS XI LLC Parking Lot 505 5th Avé So #900 , Geatlle, WA 98104 525 Boren Ave N 98109 :
44 1983200525 |CITY INVESTORS XILLC Service Repair 505 5th Ave So #3900 , Seattie, WA 98104 630 Boren Ave N 98108
45 | 1983200533 |CITY INVESTORS XI LLC RR ROW 505 5th Ave So #0300 , Seatlle, WA 98104 1144 Mercer 5198109
46| 1983200475 |CITY INVESTORS VIl LLC - Sport Boal N _ 505 5th Ave So #900 , Seatle, WA 85104 1123 Terry Ave N 98108
47 | 1984200035 [SHURGARD STORAGE CENTERS INC- |Shurgard g P WA 08165 P.0.Box 25025, Glendale, CA 704 airview Ave N 98109
48 | 2249000285 |AMERICAN LINEN SUPPLY CO Auto Hound 1326 5th Ave #714_Seallie, WA 98104 __ 700 Dexter Ave N 98109
45 | 4088803530 |THE CITY OF SEATTLE Seattle P&R Dept. Maintenance _|Act Payable P.O.Box 34023 Sealle, WA 95124 __ |80 Aloha St 38108
50 | 4088803435 |3 D PROPERTIES LLC Buca D'Beppo _ ~[721 oth Ave North Seatlle, WA 98109 701 Sth Ave N 98109
51 |_4088803440_|3 D PROPERTIES LLC Ducati 721 5th Ave North Seatlie, WA 98109, 701 Sih Ave N 98109
52 | 4088603485 |DOUBLE M PROPERTIES LLC Maaco Auto Paint clc MACD 739 9th Ave North, Seatfle, WA 98109 {739 9th Ave N 98109 ;
53. | 4088803565 |WESTLAKE UNION LP KPG 753 9th Ave Norih, Seallls, WA 98109 7539th Ave N 88109
54 | 4088803586 |CNL HOTEL INVESTORS INC Marriott Residénce Inn mﬁwwo_u“__w_mx%\ Ste 1100 Dallas, TX 75254/ o5 \estiake Ave N 98109
55| 4088803510 |KENNEY PROPERTIES GP Jilian's Biliard Club 721 8th Ave North Seattis, WA 98109 731 Westiake Ave N 96109
56| 4088803500 |PACIFIC PROPERTIES NW, LLC Qutback/Boriefish/Tap Plastic___|721 9th Ave North Seatlle, WA 95109 707 Westlake Ave N 98109
; , . ) " [Key Tower 700 5th Ave #3900 P.0.Box 34996"
57 | 4088803495 |THE CITY OF SEATTLE Tin CupfParking St A S ton 300 Roy 5198105
58| 1984200065 |QWEST CORPORATION Marriott Residence fan 814 £ Main-St_Richmond , VA 23219 800 Eairview Ave N 88109
59 | 4088803600 [CITY OF SEATTLE PARKS DEPT SLU Park Property Management 800 Maynard Ave S-3rd FIr g4 \yestiake Ave N 98109
: . , Sealtle, WA 98134
60" | 4088803230 |CITY OF SEATTLE THE SLU Park Property Managemen 800 Wayrard Ave S-3rd FI LAKE UNION SHORE LANDS ADD BLK 75
. - Seattle, WA 98134
61 | 4088803175 |CITY OF SEATTLE PARKS DEPT SLU.Park m“ﬂuﬁa_ﬁ%ﬂma 800 Maynard ><m ST 1000 Valley St 98109
T DENNVYS DT 15T ADD PAR B LESS LOTS 10-11 BLK 105 DT DENNTS
& . : : 1ST ADD & LOTS 1-2-3 & POR 4 BLK 73 LAKE UNION SHORE LANDS
5 - 4 ) EMP I 4 : ; &POR VAC ALLEY ADJ [N SEA SP #76-34 REC #7703040667 SD SP
62 | .1983200425 |CITY INVESTORS by e 3 - | 905 Sth Ave So #900 , Sealtle, WA 98104 .| DAF ALLBLK 105 DT DENNYS 1ST ADD TGW BLK 73 LAKE UNION'
YE3H 00 (LTTASZ 10 V0 7.0 4005 (R B T SHORE LANDS & VAC ALLEY ADJ LESS ST AKA PAR B SEALLA
TOIA0D Ik AT A & #8502464 REC #8511120965 °
SECRETARY WASHINGTON STATE ) SR 5 SEATTLE FREEWAY OLIVE WAY TO GALER ST SHEETS 4, 5&
63 ETE« AR OGHTA PR Ao P.0. BOX 47316 Olympia, WA 98504-7316 o
Y. 73 0 VAN IERIEW PR )
Note: O Qe QA3 IR U ot e

All of the parcels on this Contact Lis|
from the property. owner, ranging fro

ill cm affgcted by the Mercer Corridor Project. Al will involve.the o_q 's acquisition of some n_‘onm&\ interest
emposary construction mmmmamam to the uw—‘_._._m_._o:” taking of property.

¥
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COUNTY OF KING u.mm
CITY OF SEATTLE .

I, JUDITH E. PI?PIN, GTY CLERK OF THE CITY OF SEATILE, DO HEREGY

CERTIFY THAT THE WITHI AND FOREGOING IS A TRUE AND CORRELT

OO " Grdmpine 223905

AS THE SAME APPEARS QW FLE; AND,OF RECORD B THIS DEPARTHENT,

1 WITHESS WHEREOF. | HAVE HEREUNTO SET MY HAND AND ARFIED :

‘THE SEAL TO THE CATY O SEATILE, THIS Y=y diey Ao 20 &
o JUDTH E. PIPIN .

¢ CITYGLERK
i :
) * DEPUTY CLERK ;
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FILED

.'”NGCO”W WASH’NG’E%%‘ Honorable John P. Edlick
-QEP 22 2088
' SUPERICR COURT CLERK
BY JUANC. BUENAFE
DEPLSTY

N THE SUPERIOR COURT OF THE STATE OF WASHINGTON -
FOR KING COUNTY

CITY OF SEATTLE, a muﬁcipﬂ_ corporation,

© Plaintiff, No. 08:2-27604-0 SEA

V.VVVVV

FINDIN GS. AND ORDER OF PUBLIC
' .. ) NECESSITY 'AND USE AND SETTING

ALBERT I—IEGLUND JR., and HELENE) DISCOVERY DEADLINES

HEGLUND, husband ‘and -.wife; WEST) -

MARINE - FINANCE COMPANY, INC.;)

WEST MARINE, INC.; WEST MARINE)

PRODUCTS, INC.; A. HEGLUND JR. DBA A)

VS,

'H PROPERTIES; and KING COUNTY, a)

subdewn of the state of Wash.mgton )
S | y
Respondents )-

. The C1ty of Seattle apphed to this court for detenmnauon of pubhc use and necess1ty and

» detennmauon of its comphance w1th notice requlrements presctibed by law, in regard to the land

sought to be acqulred by the C1ty in thls domain acuon and Respondents Heglund and West '

Marine havmg filed opposition pleadlngs and having made opposmg arguments and Respondent

_ ng County havlng nov“' rmnoéo" Based upon the pleadmgs, rec1tals contamed in City of

Seatﬂe Ordinance 122505 and 122686 and the City’s htlga‘aon guarantee the Court makes the )

followmg findings:
FINDINGS AND ORDER OF PUBLIC NECESSITY AND USE AND :sl‘el;&;nés z:ng::r '
SETTING DISCOVERY DEADLINES 1  G00Fs mﬁ?'Avénue’s; BFoor |
L P.0, Box 94769 :
O R l G ‘ N A Seattle, WA 98124-4769
| (206) 682-8200 ,

Em*’“

"t

o |
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. FINDINGS OF FACT AND CONCLUSIONS OF LAW
1 The court finds that the pleadings in support of i 1ts motion demonstrate satlsﬁctory

proof of service of the City of Seattle’s Petition in Eminent Domain and notice of this hearing on all

parties requlnng notrce of these proceechngs

-2 The court ﬁnds that Albert Heglund, Jr., and Helene Heglund are the property
owners, and that there are no Owners or persons ent1t1ed to nouce Who are not named in this actron

~ 3. - Thecourt further finds that pnor to the adoptlon by ﬁnal action of the Seattle City

' Councrl of Ordrnance 122505 grantmg the authonty to the City to condemn the real property and

other mterests Whmh are the sub_; ect of this acuon, the City gave notrce of the ﬁnal actron as
requlred by RCW 8.25.290.

4 The court finds that the Crty s adoption of 1 1ts Ordmance is ent1t1ed to great deference

by the court and is conclusrve absent the presence of actual or constructwe fraud and that

' Respondents have the burden of proof as to the same.,

5. The-court further finds that Respondents have not met theu' burden of proof and that

there is no evrdence that the Ordmance was adopted as a result of actual or constructive fraud

5. 'I'he court further ﬁnds that the Clty has comphed has fully comphed W1th 1ts ‘

obhgatlon under RCW 8 25 290 to not1fy all persons identified on the Tax Rolls of King County

-Washington as having an ownership interest in the property prior t_o adoptron of its ordinance

authorizing this action? by certified mailing and publication.
_ ORDﬁR |
. IT ISNOW THEREFORE ORDERED

1. That pubhc use and necessrty exists for the Crty t0 condemn, take and damage the

' property which is the subject of this action and that the City’s o‘rdmance authonzmg this action was |

FINDINGS AND ORDER OF PUBLIC NECESSITY AND USEAND Thomas A. Carr

SETTING DISCOVERY DEADLINES -2 - e A Floor

P.0. Box 94769
O R \ G "Seattle, WA 98124-4769
(206) 684-8200
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adoptedin a lawﬁll manner; and -

2. . Thata mal shall be had to determine the just compensaﬁon to be pald by the City for

the nghts a.cqmred herem, and

3. The parties shall follow the case schedule issued by the Clerk of the Supenor Court
- e T2C e \bo/
of King Coumy Washington, except that—the-same-ls mod1ﬁed es%-l-}ew “ 092'

TJSen % or ad’ 0711-61"—/‘0
a O fwntten d1500v shall b completed at Ieast days prior e date of trial.

b. All depos1t10ntest1m except expert witnesses and raisers shall be takenat

‘ befdre the trial date.

: DATED this _. 22/'6\ day of 20(;@
<~JUDGE JOHN P. ERLICK

PRESENTED BY:

THOMAS A. CARR
Seattle City Attorney

| BY// LN
.77 William G. McGillin, WSBA #6018 .

Sr. Assistant City Attorney
 Attorneys for Petitioner The C1ty of Seattle

FINDINGS AND ORDER OF PUBLIC NECESSITY AND USE AND ~ Thomas A. Carr

Seattle City Attorney-

' ‘ ' P.O. Box 94769 IR
' O R ‘ G ‘ N ’ A L . Seattle, WA 981244769
_ S (206) 684-8200

N
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NOTICE OF PRESENTATION WAIVED

ALBERT HEGLUND TR., AND HELENE :
I-IBGLUND AND A. I-IEGLUND JR.DBA A HPROPERTIES

By:

ttorney for Respondent Albert Heglund, Jr., and Helene-
Heglund and A. Heglund IR.DBA AH PropertIes -

PR O EREECH RS Y

‘NOTICE OF PRESENTATION WAIVED

WEST MARINE FINANCE COMPANY, n\'rc.
WEST MARINE, INC. -
WEST ODUCTS INC.

Catherme C. cﬁrvfsm #21231
. Attorney for Respondent;, West Marine Entitie;s

’ APPROVED FOR ENTRY '
_ NOTICE. OF PRESENTATION WAIV ED

DANJEL T. SATTERBERG

King County Prosecuting Attorney

By:: | »
Margaret Pahl, WSBA. # 19019
-Senior Deputy Prosecuting Attorney

Attomeys for King County

FINDINGS AND ORDER OF PUBLIC NECES SITY AND USE AND A

SET'ENG EISEOVER?’ EEADLINES 4 D R l G i N A L v_

Thomas A. Carr
Seattle City Attorney

“600 Fourth Avenue, 4th Floor

P.O. Box 94769

Scattle, WA 981244769

. (206) 684-8200
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N The Honorable John P. Erlick
- Monday, 2:00 p.m. on September 22, 2008
" Moving Party City’s Reply Declaration -

INTHE SUPERIOR COURT OF THE STATE OF WASHIN GTON

FOR KING COUNTY RS
CITY OF SEATTLE, a municipal c‘orporation, )
Plaintiff] ) No._- _()8-2e27604f0 SEA
Vs, , e _ )
- o o )
ALBERT HEGLUND, JR., and HELENE - ) DECLARATION OF ,
HEGLUND, husband and wrfe WEST . ) ANGELA S. BRADY, PE, PMP l
MARINE FINANCE COMPANY, INC.;- ) IN SUPPORT OF CITY OF SEATTLE'S
- WEST MARINE, INC.; WEST MARINE ) APPLICATION FOR DETERMINATION

PRODUCTS, INC.; A. HEGLUND JR. DBA A ). OF PUBLIC USE AND NECESSITY
H PROPERTIES; and KING COUNTY, a ) -
subd1v1s1on of the state of Washmgton )
. . L )

)

L

Respondents

-1

I, Angela S. Brady, declare under penalty of per_]ury under the laws of the State of
.Washmgton as follows: - | 4 ' | |
1. -Taman employee and PI'O_] ect Manager for the Crty of Seattle Department of

Transportatlon I am the Prol ect Manager for the Mercer COITldOI‘ Improvement Project,and

‘make thls declaratlon upon personal knowledge

2. " Jama llcensed Profess1onal Engmeer (PE) in the State of Washmgton and am cert1ﬁed as

a Project Management Professronal (PMP). w1th the Proj ect Management Inst1tute '

DECLARATION OF ANGELA S.BRADY, P.E., PMP, IN SUPPORT OF ~ Thomas A Carr -

CITY OFSEATTLE'S APPLICATION FORDETERMINATION OF . 00 Fourth Avonme.4th Foor
PUBLIC USE AND NECESSITY \{" . PO.BoxS4TE .
) ' Seattle, WA 981244769
' (206) 684-8200
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3. ¢+ The Merc'er COrridor 'IrnprOVement Project is a multi-year phased project with a total -

est1mated cost of $200 OOO OOO wh1ch wrll

wxden Mercer Street between Falrv1ew Avenue and l)exter Avenue by approx1mately 70
feet |
‘ ..-' 'change Mercer Street from a.one-way street eastbound to. a two ‘way street )
. 'Shlft freeway off—ramp trafﬁc from Valley Street onto westbound Mercer Street to create
better pedestnan brcycle and park access on Valley Street | |
o work in conJunctron w1th future Pproj jects desrgned to reconnect the street grrd between :

. thie South Lake Union area and lower Queen Anne Hill and Seattle Center.

4, The pr0Ject isa C1ty of Seattle roadway prOJect The assets constructed w1ll be

constructed ina prOj ect owned entrrely by the Crty of Seattle and the assets created or 1mproved S t

by the pro;ect wrll be owned by the Clty All of the land to be acqulred by this prOJect w111 be

‘owned by the C1ty There wﬂI be no prlvate ownersh1p of any asset acqulred by the C1ty inthis

| pro_]ect :

S The acqulsmon of property for thrs prolect is authonzed in the Clty s Ordmance 122505 '

whlch became effectrve November 4 2007

- '6.’ | In Ordmance 122686 [Exh1b1t 1 to thxs Declaratron] the Crty s prOJ ject was' granted

'contmued approval to: contmue des1gn, env1ronmental review and begm property acquisitions . "

“for nght-of way needs

A The C1ty s 2008 CIp Budget contams approx1mately $18 rmlhon for the completton of

the. envrronmenetal and desrgn work and to begm property ‘acquisition. The Crty has already
spent approx1mately $12 m11110n in planmng, envuonrnental review, des1gn, nght- f-way .

acqulsltron work mcludmg appralsal and appralsal review completron for all. needed parcels

' DECLARATION OF ANGELA S BRADY, P.E, PMP; IN SUPPORT OF Thomas A. Carr ~

Il CITY OFSEATTLE'S APPLICATION FORDETERMINATION OF - Sl Clty Aoy e oor
PUBLICUSEANDNECESSITY o | S romws,

2 . : © Scattle, WA 981244769
i 3 . _ " R (206) 684-8200
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’ shown on the ﬁgure attached to the Declaratron of erham G McGllhn as Exhrblt F

relocation of businesse's and other work niecessary to identify right-of-way. needs and t6 develop

' ﬁlndlng needs for the prOJect

8. _ The project design is currently 90% complete As part of this prOJect WSDOT wrll

extend the present hmrts of its “hrmted access roadway in the areas adjacent to the -

Falrvrew/Mercer 1ntersect1on at the on and off-ramps to I-5 WSDOT has revrewed our errted

Access proposal and isin concurrence. 'The City expects to rece1ve‘ forrnal srgn—off fromboth -

“WSDOT: and FHWA. shortly

9. The City has retamed rrght-of-Way agents and relocatron spe01ahsts The C1ty has made

| several property acqursltron offers and has already begun relocatlng tenants from the propertles

affected by thrs ‘project in full accordance wrth state and federal law

10 The Clty has already recerved and spent state and federal money to support the .

envrronmental work for the prO_] ect and the Crty beheves that the proj ject consh’uctron quahﬁes .‘

for and wrll recerve momes from ‘both state and federal hlghway ﬁ.md sources. The prOJect -,-' “

desrgn has been pard for prrrnarrly by local funds As with any prOJect of th1s type, some of. the

, unprovements may be pard for by prrvate property owners located adj acent to the roadway. The

Crty estrmates a private partrclpatron fundrng contrrbutlon of approxrmately $36 25 mrlhon
The remammg fundmg for constructron of the prOJect wﬂl come m the 2009. budget and in

supplemental approprratrons thereafter As mdrcated above, this project is phased

: ll. * The prOJect for whrch the property owned by Heglund is condemned w1ll requlre that the
»Crty obtam fee ownershrp of 8521 square feet (more or less) of the subject property and a- ;.

' temporary construct10n easement (TCE) on the remalmng 6224 square feet (more or less), all as’

3

12. The phasrng of fundmg through several budget cycles is hot unusual

DECLARATION OF ANGELA S. BRADY PE, PMP IN' SUPPORT OF Thomas A. Carr -

CITY OFSEATTLE'S APPLICATION FORDETERMINATION OF 00 Fouh Avene.fth Floox
| PUBLIC USE ANDNECESSITY R . PO.Box4769 |

3 - Seattle, WA 981244769
) B R ' - ' T I (206) 684-8200
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I 'déclare un'derfpehalty of p’erjury'u.nder.the laws of the State of Washington that the

- foregoing is true and correct

S1gned at Seattle K1ng County, Washmgton th1s [ 2 day of September, 2008

DECLARATION OF ANGELA S BRADY P. E., PMP IN SUPPORT OF Thomas A. Carr

Seattle City Attorney

|| CITY OFSEATTLE'S APPLICATION FORDETERMINATION OF " . 600 Fourth Averiue, 4th Floor
"PUBLIC USE AND NECESSITY ‘ ‘ . P.0. Box 94769
=4 SR L Seattle, WA 98124-4769
(206) 684-8200 -
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Dormda Costa/dc & Michael Fong/mt . .

: WHEREAS due to the failure of Proposmon 1, the roads and transit proposal, on the November
17

Council - SDOT 2008 BTG Major PrO_]CCtS Reprogrammmg Ordinance
May 6, 2008
Version#5

ORDINANCE \ 22

AN ORDINANCE relating to financing certain capital activities of Seattle Department of
Transportation; increasing appropriations to the Department of Transportation in the 2008
Budget; and amending the 2008-2013 Capital Improvement Program all by a three-
fourths vote of the City Council.

WHEREAS Ordinance 122232 authonzed avote ona property tax levy for transportatmn
. improvements that was approved by the voters in November 2006, Ordinance 1221 91
imposed an employee hours tax for transportation purposes, Ordinance 122192 imposed-a
commercial parking tax for transportation purposes, and Resolution 30915 collectively
referred to these referericed funding sources and the transportation 1mprovements for
which the collected revenues will be used as the “Bridging the Gap” (BTG) transportat1on
- funding package; and '

WHEREAS, the Mayor has proposed and the City Councrl has approved a 2008 Budget and ,
2008-2013 Capital Improvement Program that 1ncludes the S Lander St. Grade Separation| -

“project; and

WHEREAS the Mayor has proposed and the Crty Council has approved a 2008 Budgetand
2008-2013 Capltal Tmprovem ent Program that includes the Spokane St Viaduct project;

- and

WHEREAS, the Mayor has proposed and the City Councﬂ has approved a 2008 Budget and
2008 2013 Capltal Improvement Program that includes the Mercer Corrrdor Project; and |

2007 ballot, the 2008 Budget arid 2008- 2013 Capltal Improvement Program do not
include-Regional Transportation Investment District (RTID) revenue, RTID- backed
bonds, BTG revenue, or BTG-backed bonds for the S Lander St.-Grade Separation-

! project the Spokane St. Viaduct- project, and the Mercer Corridor Project; and

WHEREAS, it is in the Crty s best interest to fund and continue 1mp1ementat1on of the Spokane '
St. Viaduct at this time, prior to initiation of the Alaskan Way Viaduct (AWYV)
“replacement project because this project will help lessen the negative 1mpact of the AWV
replacement pro;ect durrng construction; and

¢

WHEREAS, the City Council intends to give limited fundlng and approval to contmue
implementation of the Mercer Corridor Project at this time until demonstrated progress is |
: made towards securlng state, federal, and prlvate funding; and

Form Last Revised on December 31, 2007
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||BEIT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

|1 following in the 2008 Budget are inereased from rth,e fund shown, as fellows:-

Fund . Depaﬁmeﬁr ' Budget Control Level * Amount.

Transportation | -Seattle Department of | Major Projects (19002) |  $25,664,000 .

© OperatingFund - | Transportation - o . : L
- (10310) o
_Transportation | Seattle Departmentof | General Expense (18002) - $1,537,000
Operating Fund | * Transportation : , ,

(10310) o ' s
Form Last Revised on Dec'emb.er31,2007 ’ )

Dounda Costa!dc & Michael Fong/mf ’

Council - SDOT 2008 BTG Major Pro;ects Reprogrammmg Ordinance
May 6,2008

Version #5

WHEREAS, the City Council agrees with the Executlve proposal to not move forward with the S
Lander St Grade Separatron project at this time; and

WHEREAS the Department of Transportatron has developed a revised finance plan for the
Spokane St. Viaduct and the Mercer Corridor Project that does not 1nclude RTID revenue
or RTID-backed bonds; and

WHEREAS, the revised finance plan for the Spokane St. Viaduct leaves a fundmg gap of $40
m11110n in currently unsecured funding antlclpated from state and federal sources; and

WHEREAS, the revised finance plan for-the Mercer Corrrdor PrOJect leaves a funding gap of $88
* million in currently unsecured fundlng antlcrpated from- prlvate participation and state and
federal sources; and : :

WHEREAS, it is the Crty s 1ntent10n to work with WSDOT to create a 2- -way Mercer Corrrdor

from Dexter west to Elliott and 15th, and the Council supports that intention as our
preference as we move forward with this additional pI‘O_] ject on the Mercer Corridor; and

WHEREAS, the City Council intends to con51der future appropnatlon authority for the Mercer

Corridor Project in the context of whether substant1a1 progress is made toward closing
this fundmg gap, NOW THEREFORE :

Section 1. In order to pay for necessary capital costs and expenses incurred, or to be

incurred, but for which insufficient appropriations were made, the appropriations for the
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Dorinda Cost&/de & Michael Fong/mt

the 2008 Budget. -

Council - SDOT 2008 BTG Major Projects Reprogramming Ordinance
May 6, 2008 o : '
Version #5 .

Section 2. The ‘2008-22013 Adopted- Capitallmprovement Prégram 1s héreby anﬁended as |
shown in Exhibit A with respect to those projects or programs included in Exhi;bit A.

Section 3. In accordance with RCW 35.32A.060, the foregdiﬁg appropriations are made
to meet éctual necessary Aexpenditur‘__es of the City for which insufﬁcient appropriatié_ns have been

made due to causes which could not reasonably have been foreseen at the time of the making of

Section 4. Future:: approio‘riéttion authority related to ;che Merc;er CQnidor Project will not
be grapted until the City Couhcil has had the obportunity to evaluate the Executive’s progress
toward c_losing’ the ekisting funding gép. To inform this evaluatio;l, the Executive 'vs}ill provide
the following information to the City Council: |

1. A fully tevised financing ple}n for both _thé_ Spokane St. Viaduct Project apd |
Mercer Cotridor Project that includes; |
: (a) Revis'gd échedule for anticipated revenues and expenditures; and
() .Updatec} project Cost'e‘st:im.at»es based on 100% design and further \_\falue
_ engineeriné analysisi and |
(c) Documéntatiori of ahtiqipated révenueé and sﬁ'pp‘orting infdnnation from
| speciﬁc' sou:rcés of funding that the Executive has chargcterizéd as '“privat'e .
_participation” in'their'Apr‘il 2008 ﬁnanclingpl'an 'fo¥ the Mercer quridor
Project. These sources should total the-equivalent of $36.2 million in
funding for the‘project or reductions or off—sefs in project costs. This
doc';uménta~tion‘ shoul_d'verify the acfual level of Kprivate participation

funding realized through real estate acquisition for right of ‘wéy needs; and

Form Last Revised on December 31, 2007 - “3
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Council - SDOT 2008 BTG Major Projects Reprogrammmg Ordmance
May 6, 2008 .

Version #5

(d) Documentation of secured ret/enues ot sﬁppbrting information
demonstrating substantial progress toWatd securing funding in the amounts
shown in the Executive’s April 2008 financing pl.an for the Spokane St:
Viaduct Project and Mercer Corridor Project ﬁom the follewing sourcesA:

@) State or regional ftinding from the Washington State Delaartment of
.. Transportation, King County Department of Transportation, Freight
| Mobility Strategic Investment Board and Transportation Intprqvemetlt
| Bo'ard for.both projectS' and | | |
- (i1) Federal funding from the Puget Sound Regmnal Council’s d1str1but10n
of the region’s Surface Transportatlon / Congestion Management &
Air Quality (STR/CMAQ) funds; annual earmark appropnanons, Safe,
Accoﬁntable, ’Flexible, Efficient Transportation Equity Aet: A Legacy
for Users (SAFETEA-LU) ‘Reautherizatior.l earmarks, and other federal
 grant SOUrCes. - | | |
(iti)A revised assess’ment of potential sources for'grant and partner agency
fundtng and an updated schedule for anticipated revenues from the
V' sources of ftmding tioted in (i) and (ii) above; and . |

(e) An assessment of poteritial need for interim financing in the.event external |

revenues are not secured aocordmg to the project schedule and
| ® A contingency’ plan that identifies proposed, alternative fund_ing sources in

the event that either project fails to secure all anticipated revenues.

Form Last Revised on December 31, '2,007 S 4
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Council - SDOT 2008 BTG Major Projects Reprogrammmg Ordinance
May 6, 2008 »

Version #5

2. Documentation of comple‘ted- environmental review, including but not limited to
the National Environmental Policy Act (NEPA) En\}iren}nental Assessment (EA'),"
3 technical r_eperts & mernoranda, and F inding of No Significant Impacts (FONSI).
Section 5. This ordinance shall take effeet and be in fo;ee thirty (30) days. from and after
its approval by the Mayor, but if not appro;/ed and~returﬁed bsf the Mayor within ten (1 0) days
after presentat1on it shall take effect as prov1ded by Mumc1pal Code Section 1.04.020.
Passed by a three-fourths vote of all the members of the Clty Council the ]ﬁﬁday of

mA/ q v , 2008, and,31gned by me in open session in authentication of its

passage thlS

.ﬂdayof WW\\ - ‘ ',2008;

. Prefident  ofthe City Council .
. N aL ‘ L
- Approved by me this :) Oday of h““"/ , 2008.

Filed by me this 20 day of M= }/ ,

(Seal)

Exhibit A:2008-2013 Capital Improvement Program Amendments -

Form Last Revised on December 31,2007 : ‘ 5




Trans pdrtation |

Mercer Corridor Project

BCL/Program Name: Majoi' Projects L BCL/Program Code: 19002
Project Type: New Facility . ‘ ‘ © Start Date: 1st Quarter 1999
Project ID: TC365500 Co End Date: : ((4th-Quarter-2010))

2nd Quarter 2012

Location: Mercer St/Fairview Ave N/Dexter Ave N _
Neighborhood Plan: South Lake Union ) “Neighborhood Plan Matrix: Multiple
Neighborhood District: Lake Union Urban Village: In more than one Urban Village

This project, part of the Bridging the Gap funding package, implements a comprehensive package of transportation
improvements in the Mercer Corridor in South Lake Union. Improvements include, but are not limited to, a widened two-
. way Mercer St., improved pedestrian safety and access to Lake Union Park, and enhanced neighborhood circulation for
all modes. The project aims to use existing. street capacity more efficiently and enhance all modes of travel, including .
- pedestrian mobility. Council has granted limited approval of the project through 2008 appropriation authority to complete
desien. environment review and begin property acquisition for right-of-way needs. Appropriations beyond 2008 for this -
Jproject are subject to Council approval and depend on the Executive’s response to Section 4 of Council Bill 116161.

LTD 2007 2008 2009 . 2010 2011 2012 . 2013 Total

Revenue Sources ’
400

2002B LTGO Bond ’ 400 0 - 0 0 0 ) 0 0
2003 LTGO Bond ; : 600 - 0 -0 0 0 0 0 -0 600
2005 LTGO Bond : : 1,912 0 0 0 0 0 0 0 1,912
- 2006 LTGO Bond ‘ 891 1,609 0 0 0 0 0 0 2,500
2008 Multipurpose LTGO Bond 0 3,241 0 0. -.0 0 0 0 3,241 -
Fund ' ‘
Real Estate Excise Tax II : 361 0 0- 0 0 0 0 0 361
South Lake Union Property Sale - 50 -0 0 0 0 0 0 0 50
. Proceeds . ' o ‘ _ ‘
Transportation Bond Funds - 4,560 0 0 0 0 0 0 0 4,560
" ((Federal-Grant Funds - 1866 9 & 0 9 & 0 0—1:866)) .
General Subfund Revenues 164 12 18 0 0 0 0 .0 194
" State Gas Taxes - Arterial City - 576. 208 0 0 0 0 0 0 784
Street Fund ~ S ‘ o
State Gas Taxes - City Street - S 200 0 0 0 0 0 0 0 200
Fund . ' 4 » .
Transportation Funding Package 0 2912 - 0 0 -0 0 0 0 2912
- Parking Tax : ' . :
Federal Grant Funds 1.866 0 0 5000 5000 6000 2500 0 20,366
Private Partnerships 0 0 1450 12.800 6.000 6.000 10,000 0 .36.250
State Grant Funds 0. 0 0 2500 2500 2500 700 0 8200
WSDOT 0 Q 0 12,500 12,500 0 0 0 25,000
City Light Fund Revenues - Q 0 -0 5,000 2,000 10,000 0 0 20.000
Drainage and Wastewater Rates 0 0 0 2000 2,000 2.000 0 0 6,000
- Transportation Funding Package 0 0 0 38933 .6.100 6.000 0 0 51.033
- Bonds : ‘ : ,
2007:-LTGO Bond Fund ) ‘0 0 12,583 3.717 0 ‘0 0 - 0 16300
(@roject Total: : 11,580—7,982——18 9 40— 0————0———0—15;580))
11,580 = 7.982 14.051 82,450 39,100 32,500 13.200 0 200.863

Project Total:

*This detail is for infofmation.o.nl_y. Funds are abpropriated in flze budget at the Budget Control Level. Amounts in thousands of dollars.
2008-2013 Adopted Capital Improvement Program :

May 7, 2008
version #4

Exhibit A



Transportation

~ Fund Appropriations/Allocations , : S : -
Cumulative Reserve Subfund - Real 361 0 -0 0 0 0 0 0. 361
Estate Excise Tax II Subaccount '

50 -

Cumulative Reserve Subfund - 50 0 0 0 "0 0 0 0

South Lake Union Property .

Proceeds Subaccount
((Transportation-Operating Fund H;169—7982 18 9 9 90 6—19;169))

Transportation Operating Fund 11,169 7.982 14,051 82.450 39,100 32,500 13,200 0 200452
((A-ppropriations-Tetal: 1:580—F#982—31% & 6——6 9 —0—19.580))

*  Appropriations Total* - - - 11,580 7.982 14,051 82.450 , 39,100 32,500 13,200 0 200,863

- Spending Plan . . o 11,580 4.483 17,550 82.450 39,100 32,500 13.200 0 200.863
" O && M Costs (Savings) . ' : 0 0 0 0 0 0 - 0

*This detail is for information only. Funds are approprtated in the budget at the Budget Conitrol Level. Amounts in thousands of dollars.
2008-201 3 Adopted Capltal lmprovement Program

‘May 7, 2008
version #4

Exhibit A =



'BCL/Program Name: Major Projects

Project Type: Improved Facility
Project ID: TC364800
Location: S Spokane St/6th Ave S/E Margindl Wy S

Neighborhood Plan:

Morgan Junction (MOCA)

Neighborhood District: In more than one Dlstrlct

This project, part of the Bridging the Gap ﬁmdmg package, builds a new structure that will be paralle] and connected to
the existing one, and will widen the existing viaduct by about 41 feet. The project also includes construction of new ramps

at First Avenue South and an eastbound Fourth Ave. off—rarnp ((Phase-l-activities-include, but-are-nettimited-to-widening

Spokane St. Viaduct

[

Transpo'rtati()n'

BCL/Program Code:

19002
Start Date: 2nd Quarter 1994
((4th-Quarter 2040))

End Date:
: 2nd Quarter 201 1

Neighborhood Plan Matrix: Multiple

- Urban Village:

Duwamish

)) This ((mum-ph&seé)) project 1mproves the

safety of the Spokane Street Viaduct through the addition of shoulders a wider median, and a westbound "weave-lane."

" LTD 2007 2008 2009 2010 2011 2012 2013 Total
Revenue Sources .o
2008 Multipurpose LTGO Bond 0 4,742 "0 0 0 0 0 0 4,742
Fund - ' ' ,
Real Estate Excise Tax II 1,362 102 0 - 0 0 0 0 0 1,464
City Light Fund Revenues 52 315 100 0 . 0 0 0 0 467
‘Drainage and Wastewater Rates 45 . 531 0 0 0 0 0 0 576
((Bederal-Grant Funds———————10;780—4;110—9,840—5;300 o 0- 0——0—36;630))
General Subfund Revenues ' 3,800 0 . 9 0 0 0 0 0- 3,899
Port of Seattle Funds- 0 . 1,200 0 500 1,700 0 0 -0 3,400
- Private Funding/Donations 0 0 0 . 0 2250 0 0 0 2250
Public Works Trust Fund ' 456 - 0 0 0 0o 0 0 0 456
Proceeds ‘ » B :
State Gas Taxes - Arterial City 401 199 00 0 0 0 0 600
Street Fund ' oo i ’ B ) . o
((State-Grant Funds—————————————750———625—9;875—14;560 o —0 9 0—25;750))
" Federal Grant Funds 10.780 4.110 7913 10,300 1,927 0. Q0 0 35,030
State Grant Funds 750 625 0 375 13,600 10.400 [4] .0 25750
King County Metro 0 Q0 0 5000 2500 2500 0 0 10,000
WSDOT 0 0 23.433 6,567 10,000 10,000 0 0 50,000
Transportation Funding Packasre 0 - 0 0 12,042 32.808 0 Q 0 44,850
- Bonds ’ . : -
((Project Fotak 17,736—11;824—19,824—26;300—3,956- & 9———0-93:634))
Project Total: 17.736 11.824 31,455 34,784 64,785 22.900 0 0 183.484

*This detail is ﬁ)r information-only. Funds are appropriated in-the budget at the Budaet Control Level. Amounts in thousands of dollars

2008-2013 Adopted Capital Improvement Program

May 7, 2008
version #4

Exhibit A



Transportation

Fund Appfopriations/A]locétions . ’
Cumulative Reserve Subfund - Real 1,362 - 102 0 0 0 0 0 0 1,464
Estate Excise Tax Il Subaccount '

(( F i e ‘. o3 . 3 C A A A > ™/ v 0 : o ))

" Transportation Operating Fund 16374 11,722 31455 34,784 64.785 22,900 0 0 182,020
(AppropriationsTotal: 17.736—11,824—19,824—20.300—3,950 o o 0—73:634))
'Appropriations Total* o 17.736 11824 31455 34.784 64,785 22.900 0 0 184.484

O && M Costs (Savmgs) o ‘ : 0 0 0 0 0, 0
((Spending-Plan—— ; —5.678—24:770—21,500—3.950 6—9 0—55.898))
' 0 0 165784

Spending Plan . 2970 40309 34.784 64,785 22,900

- *This detall is for information only Funds are appropriated in the budget at the Budget Control Level. Amounts i in thousands of dollars.
2008 2013 Ado pted Capltal Im provement Program

May 7, 2008
version #4



Transportation

_ SN . 8 Lander St Grade Separation
BCL/Program Name: Mobility-Capital BCL/Program Code 19003
Project Type: "~ New Facility - : Start Date: 1st Quarter 2001 .
Project ID: TC366150 ' End Date: : ((4th-Quarter 2011))

To Be Determined

Location: S Lander St/Ist Ave S/4th Ave S o Co
Neighborhood Plan: ~ Duwamish .- Neighborhood Plan Matrix: TP-2
Neighborhood District: Greater Duwamlsh C Urban Village: Not in an Urban Village

This project develops a grade separauon of the-S Lander St. roadway and the Burlington Northern mainline railroad

tracks between First Ave. S and Fourth Ave. S. Previously, City staff evaluated traffic conditions and identified an initial
" design concept. During the preliminary engineering phase of the project, a consultant conducted a Type, Size and

Location study to develop more detailed plans and cost estimates. The project design recommenced in November of

2006, and in January of 2007, survey, geotechnical and scoping of the design work began. The project was put on hold in
March 2008 until further funding becomes avajlable. .

LTD \2007 2008 2009 2010 2011 2012 2013 .Total

Revenue Sources

2008 Multipurpose LTGO Bond 0 9,533 0 0 0 0 0 0 9,533 =
Fund * : " :
Federal Grant Funds .. 100 0 0 0 0 0 0 0 100
Port of Seattle Funds - 0 0 0(@BsH3))0 0 0 0 0(EH)
Private Funding/Donations 0 0 - 0((35335))0 ) 0 0 0((H339))0
State Gas Taxes - Arterial C1ty 14 46 0 0 0 0 0 0 60
Street Fund _ o
State Gas Taxes - City Street ) 125 0 0 0 0 0 0 0 125
Fund _ i
Vehicle Licensing Fees - ' 35 0. 0 0 0 0 0 0 35
((Brojeet-Fotak: 294—9.579 9—4;450 o 0 o 9—14;303))
Project Total: : 274  9.579 0 0 0 0 0 0 9.853

Fund Appfoprlations/Allocations :

b

((Franspertation Operating Pund— 274— 9,579 0—4;450 9 & 9 0—14.363))
Transportation Operating Fund 274 579 - Q. 0 0 Q -0 4] 9.853
((AppropriationsFotal:— 294 A 9.579 0—4;459 9 & 9 9 14,393))
‘Appropriations Total* o 274 9,579 0 0 0 ) 0 0 9.853
O && M Costs (Savings) - - 0o 0o 0o 0 0 -0 0

t ’ - 1

*This detail is for information only. Funds are appropriated in the budget at the Budget Control Level. Amounts in thousands of dollars.
, 2008-2013 Adopted Capital Improvement Program :
May 7, 2008 - : : ) :
. version #4

Exhibit A



Dorinda Costa/dc & Michael Fong/mf :
Council - SDOT 2008 BTG Major Projects Reprogramming FISCAL NOTE

.~ April 22,2008
Version #2
Form revised February‘G,YZOOB
FISCAL NOTE FOR CAPITAIiPROJECTS ONLY
Department: Contact Person/Phone: DOF Analyst/Phone: a
| Legislative | Michael Fong, 615-1675 . | Stephen Barham, 733-9084 l

" Legislation Title: AN ORDINANCE relating to financing certain capital activities of Seattle
Department of Transportation; increasing appropriations to the Department of
Transportation in the 2008 Budget; and amending the 2008-2013 Capital Improvement
- Program; all by a three fourths vote of the City Councﬂ

Summary and background of the Legislation:

The Bridging the Gap (BTG) transportation funding package 1noluded fund1ng for three major
transportation projects, the Spokane St. Viaduct, Mercer Corridor Project, and S Lander St.
Grade Separation. In developing the BTG package, SDOT anticipated leveraging a. large portion
of the funding for completing these projects from the Regional Transportation Investment
District (RTID) that went before the voters last November. »

_Passage of Proposition 1 would have provided $323 million to the city for the Spokane Street -
Viaduct, Mercer Corridor and Lander Street Grade Separation projects. Due to the failure of
~ Proposition 1 on the November 2007 ballot, $50.4 million in SDOT revenue and approprratron _
~ authority from BTG and RTID-supported bond proceeds was not included in the 2008 Adopted
Budget for the Spokane St. Viaduct, Mercer Corridor Project, and S Lander St. Grade Separation
. projects as described in Council Greensheet 107 1-A-2. .

A revised finance and spending plan for these three projects has been developed that reprograms
the BTG revenue stream, resulting in revised budgets for the Mercer Corridor Project and the
Spokane St. Viaduct. The S Lander St. project will be stopped until additional funding becomes .
available. This revised long-term use of BTG tax revenue in no way affects any other BTG
commitment. This legislation increases 2008 appropriations for the Mercer Corridor Project by ‘
~ $14,033,000 and the Spokane St. Viaduct project by $11,631,000 for a net increase from the '
Adopted Budget Major Projects Budget Control Level (BCL) of $25,664,000. Any unused
" appropriations for the S Lander St. Grade Separation PrOJect will be abandoned through the 2008
year-end legislation. :

ThisAlegislation also amends the.2008-2013 Capital Improvement Pro gram (CIP) for all three.
projects as delineated in Exhibit A to the accompanying Ordinance. This legislation will enable
the Spokane St. Viaduct project to be completed prior to initiation of the Alaskan Way Viaduct

(AWYV) replacement project in 2012. Council has granted limited approval of the Mercer
Corridor project through 2008 appropriation authority ih this legislation to complete design,
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Version #2

.enivironmental review and begin property acquisition for right-of-way needs. Appropriations
beyond 2008 for the Mercer Corridor project are subject to Council approval and depend on the
Executive’s response to Section 4 of Council Bill 116161.

The legislation reflects significant additional contributions already made or expected to be made
by the state and other entities to the Spokane and Mercer projects. The legislation also recognizes
the economic benefits that the Mercer Street project will provide for private developers in South -
Lake Union, and calls for the private sector to contribute $36 million to the Mercer Street project.

Project Name: ) Project I.D. Project Location: Start Date:. -~ End Date
Spokane - TC364800 - | S Spokane st6® - |2Q1994 | 2Q2011
St.Viaduct : Ave S/E Marginal ' :

Wy S : > ,
Mercer Corridor TC365500 - Mercer St/Fairview | 1Q 1999 2Q-2012
Project o | Ave N/Dexter Ave

e - Please check any of the Jollowing that apply:

’ This legislation creates, funds, or anticipates a new CIP Project. (Please note whether
the current CIP is being amended through this ordinance, or provide the Ordinance or Council '
_ Bill number of the separate legislation that has amended/is amending the CIP.):

This legislation does not have any financial implications. (Stop here and delete the
remainder of this document prior to saving and printing.) ‘ '

[T

X - This legisl‘ation has financial im'plicatidns. (Please complete all relevant sections that.
Jollow.) ' ' ‘

Appropriations: This table should reflect appropriations that are a direct result of this
legislation. In the event that the projects associated with this ordinance had, or will have,
appropriations in other legislation, please provide details in the Notes section below. Ifthis
legislation does not directly change an appropriation, but results in budget authority being ‘
moved within a Budget Control Level, or to another Budget Control Level (up to 10%), please
- ‘explain in the Notes section below. .

Fund Name and Department Budget Control . 2008 1 2009 Anticipated
Number A Level* | Appropriation Appropriation .
Transportation | Seattle " | Major Projects o '

Operating Fund | Department of = | (19002) 25,664,000 96,934,000
(10310) Transportation : , )

Transportation | Seattle - | General Expense _

Operating Fund | Department of | (18002) 1,537,000 : TBD -

(10310) Transportation
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|

TOTAL |

l

| 27,201,000 |

96,934,000 |

*See budget book to obtain the approprzate Budgez‘ Control Level Jor your department.

" Notes:

The appropr1at1ons listed in the table above are allocated as follows and as further described in

Exhibit A to the accompanying Ordinance.

SDOT Budget Project 2008 Allocation 2009 Anticipated .
Control Level B ' Allocation
Major Spokane St. L
Projects/19002 Viaduct' 11,631,000 14,484,000
, - | (TC364800) ' '
Major | Mercer Corridor , :
Projects/19002 Project - 14,033,000 82,450,000
(TC36550) : L
TOTAL 25,664,000 96,934,000

.Spendzn Plan and Future Appropriations for Capital Projects:, Please list the timing-of -

anticipated appropriation authority requests and expected spending plan. In addition, please '

meeting applicable LEED standards, and the percent for art and design as appropriate.

identify your cost estimate methodology including inflation assumptions, the pr0]ected costs of

Spending Plan and Budget

2008

2009

2010 2011

2012

2013 -

| Total
J

Spending Plan

Current Year Appropnatlon

Future Appropriations

Notes:

See Exh1b1t A for amended spending plans

expected level of funding from each source.

4
1

O F undmg source: Identzﬁ/ Junding sources including revenue generaz‘ed ﬁom the pr0]ecf and the

Funding Source (Fund

| Name and Number, if

applicable)

12008

2009

2010 | 2011

2012 | 2013

Total -

TOTAL

Notes:




Dorinda Costa/dc & Michael Fong/mf

Council - SDOT 2008 BTG Major Projects Reprogramming FISCAL NOTE
April 22,2008

Version #2

' See Exhibit A for amended funding sources.

Bond Fi manczng Required: If the pr0jecz‘ or program requzres financing, please list type of
financing, amount, interest rate, term and annual debt service or payment amount. Please
 include issuance costs of 3% in listed amount.

Type - Amount ~ Assumed Term Timing Expected
: \ Interest Rate - | Annual Debt
- , ' . ' . | Service/Payment
LTGO | 5.0% |20 Years | 2008 '
_ TOTAL B : -

To support some of the appropriations, separate legislation amends the 2008 bond sale ordinance
and redirects 2007 Limited Tax General Obligation bond funds that were issued for the Zoo
_garage. This project has been terminated so the 2007 bonds funds will be approprlated for these
transportatmn projects and repaid over time from BTG revenue sources.

Uses and Sources for Operation and Maintenance Costs for the Project: Estimate cost of one-
time startup, operating and maintaining the project over a six year period and identify each fund
source available. Estimate the dnnual savings of implementing the LEED. Silver standard.
Identify key assumptions such as staffing requzred assumed utility usage and rates and other
potential drivers of the facility’s cost. : ‘

O&M | 2008 | 2009 - 2010 | 2011. | 2012 2013 Total

Uses
Start Up
On-going -
Sources (itemize)

Notes:

Periodic .Major Maintenance costs for the pro;ect Estimate capztal cost of per. formzrzg perzodzc
maznz‘enarzce over life of facility. Please identify major work items, ﬁequency

Major Maintenance Item Frequency Cost | Likely Funding Source

TOTAL

Funding sources for replacement of project: Iderztzﬁ/ possible and/or recommended method of
+ financing the project replacemerzt costs. :



Dorinda Costa/dc & Michae!l Fong/mf

Council - SDOT 2008 BTG Major PrOJccts Reprogrammmg FISCAL NOTE
April 22,2008

Version #2

Total Regular Positions Created, Modified, Or Abrogated Through This Legislation, ,
Including FTE Impact: This table should only reflect the actual number of positions created by
this legislation In the event that positions have been, or will be, created as a result of previous
or future legislation or budgez‘ actions, please provide details in the Notes section below z‘he

. table.

Position Title and | Position # for | Fund | PI/ET | 2008, | 2008 2009 2009

Department* . Existing Name & # Positions FTE | Positions | FTE
Positions ‘ ** | K¥
TOTAL

* List each position separately
*% 2009 positions and FTE are total 2009 position changes resultzng from this legzslatzon not
incremental changes. Therefore, under 2009, please be sure to znclude any continuing -

poszz‘zons ﬁom 2008.
- Notes: No positions will be created or modified as a result of this legislation.

« Do positions sunset in the future? (If yes, identify sunset date):

© o What is the financial cost of not implementing the legislation: (Estimate the costs to the
" City of not implementing the legislation, including estimated costs to maintain or expand an

existing facility or the cost avoidance due to replacement of an existing faczlzzy potential

conflicts with regulaz‘ory requzrements or oz‘her poz‘enz‘zal costs if the legislation is not

implemented): ~

It is in the City's best interest to fund and continue implementation of the Spokane St. Viaduct
project at this time, prior to initiation of the AWV replacement project in 2012 because these
capital improvement projects will help lessen the negative impact of the AWV replacement
project during construction. Effective alternate routes are essential to the economic well-being of
the region. The City Council believes it is in the City’s best interest to grant limited ﬁmdmg and
approval to contmue implementation of the Mercer Corr1dor Project at this time. :

If th15 legislation is not implemented, the cost of 1mplement1ng these projects will increase
rapidly. Delaying construction of these projects will increase the impacts to the Center City and
the Puget Sound region of Alaskan Way Viaduct construction and potentially create cumulative
construction impacts. In turn these impacts could make it difficult for people and goods to move

to.and through Seattle, threatening our local economy




Dorinda Costa/dc & Michael Fong/mf

Council - SDOT 2008 BTG Major Projects Reprogramming FISCAL NOTE
April 22, 2008 .
Version #2

o What are the possible alternatives to the legislation that could achieve the same or
similar objectives (Include any potential alternatives to the proposed legislation, incliding
using an existing facility to fulfill the uses envisioned by the proposed project, adding
components to or subtracting components from the total proposed project, contracting with an
outside organization to provide the servzces the propcsed pr0]ecz‘ would fill, or other
“ alternatives): .
None:.

s the legislation subject to public hearing requirementsf (If yes, what public hearings
have been held to date, and/or what plans are in place to hold a public hearing(s) in the future?)
No. . . ' : . ~ ,

e Other Issue§ (including long-term-implications of the legislation):

_Please list attachments to the fiscal note below: - ' -
p _ .



City of Seattle

Gregory J. Nickels, Mayor - - -

Office of the Mayor

March 11, 2008

Honorable Richard Conlin
President

Seattle City Council

City Hall, 2™ Floor

- Dear Council President Conlin:

I am pleased to transmit the attached proposed council bill that providés funding for several critical transportation-
projects. This bill proposes a financial plan for the Spokane Street and Mercer Corridor projects in response to
" failure of the Roads and Transit ballot (Proposition 1) last November.

Passage of Proposition 1 would have provided $323 million to the City for the Spokane Street Viaduct, Mercer
Corridor and Lander Street Grade Separation projects. The City’s goal was to complete all three projects before
commencement of the Alaskan Way Viaduct construction project in 2012. All three projects would keep people,
goods, and transit moving to and through the Center Clty during replacement of the central portion of the Viaduct.

Asa result of the loss of expected Proposmon 1 revenue, the crcy has evaluated the comparative 1mportance
of these and other large capital pr0]ects balanced with the availability of funds. The Spokane Street Viaduct and -
Mercer Corridor projects were given the highest priority rankings because they will provide the best connections
between SR-99 and alternative north-south routes during the time when the central waterfront portion of the Viaduct
- will be closed. Although the Lander Street Grade Separation project would offer important benefits at the south end
of the Viaduct, the Spokane Street Viaduct was given a higher ranking given the connections it provides
between West Seattle, the Port, and I-5. As such, this bill recommends placing the Lander Street Grade Separahon
project on hold until additional fundmg can be identified. .

The proposed council bill fully funids both the Spokane Street Viaduct and Mercer Corridor projects in three primary

" ways. First, it takes advantage of the long-term revenue streams provided by the Bridging the Gap (BTG) parking and -
employee hours taxes. Separate legislation proposes to issue bonds supported by these revenues. Importantly, this
long-term use of BTG tax revenue in no way affects any other BTG commitments. Second, the bill reflects significant
additional contributions already made or expected to be made by the state and other entities to these projects. Finally,
the bill recognizes the positive impacts that the Mercer CorridoffProjc¥iaesttside IEhe neighborhood and local
property owners in South Lake Union, and ant1c1pates that th@mivate sectoﬁ%i@%s over $36 million to the

Mercer Corndor project.

-

The passage of this council bif{§ & i hireet Viaduct by summer
2008, and on the Mercer project by early 2009 "This bill adJusts total estimated projie#ists due to increases in
construction and property acquisition costs for both proj jects, which are inflationary factors affecting all capital
projects in Seattle at present. However, moving to construction as quickly as possible will allow the City to avoid
~ additional cost increases and keep Seattle movmg throughout the Viaduct replacement project. Thank you for your
- consideration of this legislatig e pact Doz aﬁ?é‘g at 615-0765.

B o SO ST
%ﬂmﬂﬂm%ﬂ
' / - - R ANTO

CKELS - o W

Sincerely, o

—
’ 600 Fourth Avenue, 7% Floor, P.O. Box 94749, Seattle WA 98124-4749 A ' :
Tel (206) 684-4000, TDD: (206) 615-0476 . Fax: (206) 684-5360, Email: mayors.office@seattle.gov ' //éjh\
[my

An equal employment opportumty, affirmative action employer. Accommodatlons for people with dlsabﬂmes provided upon reqyes
4 \ CLE%)
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- MARINE FINANCE COMPANY, INC;
" WEST MARINE, INC,; WEST MARINE
'PRODUCTS, INC.; A. HEGLUND JR. d/bla
.AHPROPER"‘]ES and KING \,OUNTY a

Honorable John Erlick

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

CITY OF SEATTLE amumc1pal corporatlon A ,
. Plaintiff, | No. 08-2-27604- 0SEA-

. Vs ‘ . o HEGLUNDS MEMORANDUM IN
C o OPPOSITION TO CITY’S MOTION
ALBERT HEGLUND, JR. and HELENE FOR ORDER ESTABLISHING
" HEGLUND, husband and wife; WEST . PUBLIC USE AND NECESSITY .

subdivision of the state of Washington,

* Respondents.

Respondents Albert Heglund Jr., Helene Heglund, and A. Heglund Jr. d/b/a AH
Propertles (“Heglunds”) respectfully oppose the Clty of Seattle’s (“C1ty”) motion for an order
estabhshmg pubhc use and necess1ty in this eminent domain actlon The City concedes that

substantlal pnvate funds ($36 2 rmlllon) are necessary for the completlon of its controvers1al

- Mercer comdor prOJect But the Clty has not 1dent1ﬁed elther the City’s intended pnvate use or .

the source of the private funds. Private partlclpanon in public projects is permitted so long as

) fhe project is fundénientally public in nature and the private use is rrierely incidental, The

HEGLUNDS’ MEMORANDUM IN
OPPOSITION TO CITY’S MOTION ON- '
PUBLIC USE AND NECESSITY B S Betts

375831/091808 1028/70550001 o : . 4 ) Pq”erson S
' Mines :
- One Convention Place -
- Suite 1400

- 701 Pike Sireet

Seattle, Washington 98101-3927 -

¢« EXHIBIT 5 e e
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- constitutional safeguard is that this Court must weigh public participation against private

'  participation to ensure that a proj ect is fundamentally public in nature and the private use is

merely incidental.
The Court cannot weigh public-participation against private participation in this case

and determine that the City’s intended private use is merely incidental because the City has not

 identified either the City’s intended private use or the source of the private funds.

FACTS |
The property (“Property”) is located at 1000 Mercer Street in Seattle, Washmgton near

both Lake Un1on and Interstate 5. (§_e__ Deelaratlon of William G. McGrlhn '[[ 3 and Ex. ¥ )

The Heglunds own the Property. (Id.) "West Marine is the Heglunds tenant. (d.)

o on September 24, 2007 the Seattle City Council passed an ordinance aﬁthorizing the
use of eminent domain to acqulre the Property (among others) for the Mercer Corndor PI‘O_] ect
(“2007 Ordmance”) (Id 16 and Ex B. ) Relative to ﬁnancmg for the acqu1s1t1on and related

expenses, the 2007 Ordinance stated that fundmg would come from “funds appropnated or to

be appropriated ‘for such puxposes in connection with the project.” (Id. Ex. B at3.) .

On May 12 2008, the City Counc11 passed an ordinance relating to certain cap1tal

‘activities of the City’s Department of Transportatlon (“2008 Ordmance”) (Affidavit of John

Bagley § 3 and Ex. 1.) The 2008 Ordinance appropnates 20 million dollars for the acquisition
of the Property '(amohg others and some additional_monies for design work). (Id.)
‘The 2008 Ordmance re01tes as follows '

WHEREAS the rev1sed finance plan for the Mercer -
Corridor Project leaves a funding gap of $88 million in currently
unsecured funding ant101pated from pnvate participation and state
and federal sources . : '

WHEREAS, the City Council intends to consider future
appropriation authonty for the Mercer Corridor Project in the

HEGLUNDS’ MEMORANDUM IN.
OPPOSITION TO CITY’S MOTION ON

" PUBLIC USE AND NECESSITY -2 | Betts

- . 375831/091808 1028/70550001 ’ . Patterson
' ' ‘ -~ Mines
One Convention Place
Suite 1400 ’

701 Pike Strest
Seattle, Washington 98]01 -3927
{20¢) 292-9988 i
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context of whether substant1a1 progress is made toward closing
this funding gap .

)

The 2008 Ordinance imposed requirements for the .Mayor’s office to satisfy before

additional appropriations would be made for the Mercer corridor project: -

. Section 4. Future appropriation authorlty related to the
Mercer Corridor Project will not be granted until the City Council
has had the opportunity to evaluate the Executive’s progress
toward closing the existing funding gap. To inform this
evaluation, the Executive will prov1de the following, mforma’uon '
to the C1ty Council: :

L. A fully revised financing plan for both the Spokane St.
‘Viaduct Project and Mercer Corridor Project that includes:

(¢)° Documentation of anticipated revenues and supporting .
information from snemﬁo sources of funding that the Executive
has characterized as “private participation” in their April 2008
financing plan for the Mercer Corridor Project. These sources
should total the equivalent of $36 2 million in funding for the
project or reductions or off-sets in private participation funding
- realized through real estate acqu1s1t1on for nght of way
needs . . . .

dd. (emphasw added).) -

- The City ﬁled 1ts Petition for Emment Domain on August 14 2008. (Pe’utlon dated
August 14, 2008 ) The. City filed the instant Motion for Determination of Public Use and
Necessny at the same tlme (Motion dated August 14,2008.) The 2008 Ordinance estabhshes

- that $36.2 million of private funds. are necessary for the completlon of the City’s controvers1a1

Mercer corridor project. But neither the Petition nor the Motion identifies (or even mentions).

. the City’s intended lﬁdﬁate use or the source of the privafe funds. (Id.)

i

HEGLUNDS’ MEMORANDUM IN

OPPOSITION TO CITY’S MOTION ON _ - ,
. PUBLIC USE AND NECESSITY : -3- _ Bott
375831/091808 1028/70550001 ’ Pgﬂserson
' mle Convention Flace
Suite 1400

701 Pike Street A
" Seattle, Washington 98101-3927
(206) 292-9988 -
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ARGUMENT
" Whena property is subj ect to the powers of condemnation,. Washtngton courts apply a
three-part test in evaluatmg whether the action is proper '
~ For a proposed condemnation to be lawful the State must prove
that (1) the use is public; (2) the public interest requires it; and
(3) the property appropnated is necessary for that purpose.

State ex rel Washington State Conventmn and Trade Center v. Evans 136 Wn 2d 811, 817

966 P.2d 1252 (1998) (“Convention Center”); In re City of Seattle, 104 Wn.2d 621, 623, 707

P.2d 1348 (1985) (“Westleke II”); In re City of Seattle,._96 Wn.Zd 616, 625, 638 P.2d 549,
(1981) (“Westlake I). Tﬁe issue of public use and necessity is a pure question of law, Wash.
Corist., art. L§16 (amended 1920)

When applying thlS test, the pro; ject at issue, 1nclud1ng all property 1nvolved in the
project, is properly conSIdered. Inre C1tyvc_>f Lynnwood, 118 Wn. App. 674, 681, 77 P.32d ‘378
(2003). | | : | |

It is o.nly by considering the project as a whole that a court cart
properly adjudicate whether a component parcel is being .
condemned for a truly public use. Accordingly, the trial court

erred in its determination that it lacked subject matter jurisdiction
to consider Video Only's arguments.’

1d. at 681. While the use of eminent demain for roadway purposes is generally a public use,

|l - that is not always the case. King County v. Theilman 59 Wn.2d 586, 595, 369 P.2d (1962)

(usé of eminent domain for roadway to access to subdivision deemed improper).

When privete participation is involved in a pﬁblic project, the private participation must
be weighed against the public participation. See Westlake IT, 104 Wn.2d at 624 (“If a private
use is combined with a pubiic use in such a way that the two cannot be separated, the right of -

eminent domain cannot be ihvoked.”) “[S]ome private use of condemned land is permissible as

HEGLUNDS’ MEMORANDUM IN
OPPOSITION TO CITY’S MOTION ON

PUBLIC USE AND NECESSITY , -4- : B "
3758}1/091808 1028/70550001 _ ) K : ‘ Pgﬁserson
' ‘ ’ © Mines
- One Convention Place
Suite 1400

*701 Pike Street
Seatile, Washingion 98101-3927
(206) 292-9988 - .
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long as the private use is not itself the impetus for the condemnation”. Convention Center, 136
Wn.2d at 821-822. Only incidental private use is permitted. Westlake II, 104 Wn.2d at 817.
The 2008 Ordinance establisties that $36.2 fnillion of private funds arenecessary for the

completion of the City’s controversial Mercer corridor project. But neither the Petition nor the

- Motion identifies (or even mentions) the City’s intended private use or the source of the private‘ '

funds. The Court cannot weigh public participation against private participation and determine

that the City’s intended private use is merely incidental because the City has not identified

either the City’s intended private uée or the source of the private,funds.‘ As aresult, the City’s
Motioﬁ must be dénied. ,
v DATED this 18th day of ‘September, 2008.
| | " BETTS, PATTERSON & MINES, P.S.

A
- J¢hn P. Braislin, WSBA #00396 -
ames D. Nelson, WSBA #11134

Attorneys for Respondents Albert Heglund, Jr., Helene
Heglund, and A. Heglund, Jr. d/b/a A H Properties

HEGLUNDS’ MEMORANDUM IN

OPPOSITION TO CITY’S MOTION ON :
PUBLIC USE AND NECESSITY" -5- - . Bett
~ 375831/091808 1028/70550001 ' Pg’n‘serson
' ' ' Mines
One Convention Place
Suite 1400

701 Pike Street
Seattle, Washington 98101-3927
{206) 292-9988




EXHIBIT _{,



—

BN R S T~ N U S N TC R 0

NN N RN :
RRVBRBEBIEIEsIZTEog =

~ IN AND FOR KING COUNTY
THE CITY OF SEATTLE, & municipal No. 08-2-27604-0 SEA
corporation, L .
‘Plaintiff, | WEST MARINE’S OPPOSITION TO
. 4 - .| MOTION ON PUBLIC USE AND
vs. o - . - | NECESSITY |

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

ALBERT HEGLUND, JR., AND HELENE
HEGLUND, husband and wife; WEST -
MARINE FINANCE COMPANY, INC.;
WEST MARINE PRODUCTS, INC.; A
HEGLUND JR. DBA A H PROPERTIES;
and KING COUNTY, a subdivision of the
state of Washmgton

Respondents .

the particulars of such private pa_rtieipation. In Washington, while_ private participation is

L INTRODUCTION

West Marme opposes the C1ty of Seattle s (“Clty”) Motion on Public Use and Necessny '
and asks the Court to deny the motion and dismiss thlS action. The C1ty has stated that pnvate

funds are necessary for the completion of the Mercer Corridor Pr(')j ect but has not yet identified

permitted, to an extent, in public prbj'ects, a balancing test between that private participation

LAw OFFICE OF

West Marine’s Response on Motion for Public
' ' CATHERINE C. CLARK piic

Use & Necessity - 1 :
P\Clxenu\Wu! Mannc\Pleadlngs\PUN Response final rev.doc 701 5“‘ Avenue Suite 4785 Seatﬂe WA 98104
Phone (206) 838-2528 Facsimile: (206) 374-3003
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| Use & Necessity - 2

Il PAClicnts\West Marine\Pleading$PUN Response final rev.doc

and public participation must occur for the project to pass Constitutional muster. Here, as the

'private participation has not been speciﬁcally lde‘ntiﬁed or ﬁnally determined_, an analysis of its|

proprlety cannot be conducted It follows than, that this action to determine - publlc use and
n‘ecessity is ptémature. Accordlngly, the Cny s motion should be denied and the action|
dismissed until'v the City finalizes the particulars of the_pnvate participation at which point,
presumably, a ConStitutionaI. scrutiny :can_ be emplolyedl.l : | |

| | IL. FACTS -

The property mvolved in this matter is commonly known as 1000 Mercer Street

‘ ' (“Property”) and is owned by Albert and Helene Heglund (“Heglund”) -West Marine Products,
10§ '

11

Inc. (“West Marme”) is the tenant on the property with a leasehold 1nterest until 2019. See'
Declaratmn of J 1m«Abel Ex. A. |

West Manne isa retaﬂ company sellmg products to the boatmg comrnumty Its present
locatlon at the Property isa block or so from the south shore of Lake Umon a hub for Seattle s |

boatlng commumty In fiscal year 2007, West Marme conducted approxrmately 58 000 retail|

'transactmns and nearly\IO OOO transactlons from its wholesale department from the South Lake|

Union Store. Abel Decl Obviously, West Marme 1s a popular and needed service for the|’

boatmg commumty located on Lake Umon and throughout Seattle.

! West Marine seeks leave of this Court to file an over length brief. The present motion has been brought under
LR 7 which limits responses to 12 pages. However, CR 1 and LR 1 also state that the rules are to be construed to
secure the just, speed, and inexpensive determination of every action. In this regard, this response is I pages, 5
pages under the summary judgment | limit of 24 pages and addresses several compllcated constitutional i issues.
Evcry effort has been made to streamline this brlef :

. LAw OFFICE OF
CATHERINE C. CLARK pLLC ~

701 5% Avenue, Suite 4785, Seattle, WA 98104
Phone: (206) 838-2528 Facsimile: (206) 374-3003

West Marine’s Response on Motion for Public -
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vrmprovements to the Mercer Corrrdor that do not. 1nclude a two- way Mercer Street. Bagley Aff

—
o

A'in Seattle.has:long be recognized as a traffic proble-m, hence its popular name, the “Mercer

[ Mercer/Narrow. Valley plan that extended a two-way Mercer all the way to Fifth Avenue South. | .

| West Marine’s Response on Motion.for Public Law OFFICE OF :
Use & Necessity - 3 A  CATHERINE C. CLARK PLLC
] . " 7015% Avenue, Suite' 4785, Seattle, WA 98104

“The Property is located in the South Lake Union Nerghborhood of Seattle (“SLU”) See |
Affidavit of John Bagley (“Bagley Aff””) Ex. S. The City’s Comprehenswe Plan (‘Comp
Plan”) se‘rs out the following transportatlon policy for SLU._ | |

| SLU—PZS Encourage improvemehts to Mercer arld Valley Streets that - . -
- support development of South Lake Union Park, improve

neighborhood circulation for all modes, and move people and °
freight efficiently through this corridor. '

Bagley Aff. 'Ex. 5. In 1998 the City adopted the South Lake Union Nelghborhood Plan} -

(“Nelghborhood Plan”). Bagley - Aff Ex 8. . The Nelghborhood Plan recommends

Ex. 7, pg. 2‘7

' Mercer Street is a.one-way eastbound street. Valley Street, one block immediately to
the. north of Mercer Street is'a one-way westbound street. Mercer and Valley work in tandem

wrth one another to prov1de access t0 and from Interstate‘ 5. Thrs'com_bmahon of surface streets

MeSs.f"
In July 2004, the City received a transportation study of SLU (“Transportation Study™).

Bagley Aff Ex 4. The conclusion of the Transportation Study'was to ir_np‘le'rnent' a Two-Way|

Bagley Aff. Ex. 4, ch. 8.
In November 2006, the Clty received a Mercer Corndor Improvements PrOJect
Transportatron Drscrplrne Report (“Trafﬁc Study”) (B agley Aff Ex. 3) which revrewed a

similar Two-Way Mercer/Narrow Valley plan as recommended by the 2004 Transportauon '

PAClientsWest Mmue\Pl:admgs\PUN Response final rev.doc -

Phone: (206) 838-2528 Facsimile: (206) 37423003
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Ordinance also recited:

'Plau'n_.v2 The Traffic Study concluded that traffic congestion along Mercer would not improve -

with the implemenration of the Two-Way Mercer/Narrow Valley plan. Bagley Aff. Ex. 3 p. 6-

Qn September 24, 2007, the Seattle City Council passed an ordinance (“2007

Al Ordinance™) authorizi‘ng the use of eminent domain to acquire the Property (and othet parcels) j

for the Mercer Corridor Project. Bagley Aff. Ex.2. The 2007 Ordinance stated that funding

would come from “funds ap'prop,riated; or to be dppropriatcd; for such purposes in connection

4

with the projec ) Bagley Aff. Ex. 2.
On May 12, 2008, the City Council passed an ordinance relatirig to certain capital

actwmes of the C1ty s Department of Transportatlon (“2008 Ordmance”) Bagley Aff Ex. 1

Il The 2008 Ordinance mcreased appropnatrons for the Mercer Cotridor Project whrch allowed

the City to begm acquisition of the Property and continue with proj ject desrgn work. The 2008

'WHEREAS, the revised finance plan for the Mercer Corridor Project leaves a
furiding gap of $88 million in currently unsecured funding anticipated from
~ private participation arid state and federal SOUICES; ... -

Bagley Aff Ex. 1. The Ordmance also re01ted

WHEREAS the City Councrl intends-to con51der future appropnatlon authorlty
for the Mercer Corridor Project in the context of whether substantlal progress is

rnade toward closing this funding gap; ...

2 The 2006 Traffic Study only considered a two-way Mercer Street to Dexter Avenue, not to Fifth Avenue South
as was recommeénded in the 2004 Transportatlon Study Bagley Aff. Ex.3, p. 2-1t0 2-11.

LAW QOFFICE OF

West Marine’s Response on Motxon for Pubhc ‘ ,
CATHERINE C. CLARK PLLC

Use & Necessity -4 - : L \ .
P:\ClientdWest Marine\PleadingsPUN Rcsponse final rev. doc 701 5t Avenue, S}Jlte 4785, Seattle, WA 98104
Phone: (206) 838-2528 Facsimile: (206) 374-3003
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Bagley Aff. Ex. 1. The Councﬂ thcn 1mposcd a list of requirements for the Mayor s office to
satisfy before addltxonal appropnatmns would be made for the Mercer Comdor Project. Bagley
Aff. Ex. 1. The following requirements are relevant to this motion:

Section 4. Future appropriation authority related to the Mercer Corridor
Project will niot be granted wntil the City Council has had the opportunity to
evaluate the Executive’s progress toward closing the existing funding.gap. To
inform this evaluation, the Executlve w111 provide the followmg information to
the City Council:

1. A fully revised ﬁnancmg plan for both the Spokane St. anduct PrOJ ect
and Mercer Comdor PI‘OJ ect that mcludes :

(c) Documcntatlon of antlclpated revenues and supporting ,

- informatior from specific sources of funding that the Executive
has characterized as “private participation” in their April
2008 financing plan for the Mercer Corridor Project. These
sources should total the equivalent of $36.2 million in funding for
the project or reductions or off-sets in prlvate participation -

» fundmg realized through real estate acqulsmon for right of way
needs; . :

- ® A contingency plan that identifies pfopc)sed alternative funding
" sources in the event that eIther project fails to secure all
, antlclpatcd revenues.

(Ernpha51s added) Bagley Aff Ex. 1. Despite this obv1ous fundmg gap and the unknown or

undisclosed prlvate part1c1pat10n in the Mercer Corridor Pro; ect, the C1ty 1mt1ated this action ,

on August 15, 2008. Because a key predlcate to lawful action has not been met, the Clty ]

motion should be demed and thls matter dismissed.

) . . ) . -
. {
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A. CONSTITUTIONAL PROVISIONS & ADDITIONAL STANDARDS

, (“Westlake I’).

TIL  ISSUES PRESENTED

Whether a constltutxonal analys1s of public use and necessny can be employed where
there is an admltted_nnzate_paﬁmpm n in a public prglect but the partlculars of such prlvate
partlerpatmn have not been 1dent1ﬁed of ﬁnahzed by the condemmng authonty‘?

' Whether the Pet1t1on in thrs matter satlsﬁes the requlrements of the statutes relatmg to .

eminent domam RCW Chapter 8‘7

IV AUTHORITIES & ARGUMENT

"Section 1 of Artlele 16 of the Washmgton Constltutmn governs the powers of emment

domain in the State and prov1des in relevant part°

. No prrvate property shall be taken or damaged for pubhe or prlvate use
A thhout just compensation having been first made, ... Whenever an attempt is
made to take private property for a use alleged to be pubhc the questlon whether
the contemplated use be really public shall be a judicial question, and -
determined as such, w1thout regard to any 1eg1slat1ve assertion that the use is

.public. ...

CONST Art 1, §16 When a property is subject to the powers of condemnatlon Washmgton .

Courts apply a three-part testin evaluatlng whether the actlon is proper

“Fora proposed condemnatron to be lawful the State must prove that (1) the use
s public; (2) the public interest requires it; and (3) the property appropnated is
' necessary for that purpose _ v

.S’tate ex rel Conventzon Center V. Evans, 136 Wn. 2d 811 818, 966 P.2d 1252 (1998)
(“Conventzon Center”) Inre: Czty of Seattle 104 Wn 2d 621 623 707 P.2d 1348

(1985) (“Westlake II”) Inre Czty ofSeattle 96 Wn 2d 616, 625, 638 P.2d 549 (1981)
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The words “publié use” are meither abstractly. nor historically capable of
“complete definition. ‘Public ‘use’ and ‘necessary’ cannot be separated with
scalpellic precision, for the first is sufficiently broad to include an element of the

latter.

King County v. Theilman, 59 Wn.2d 586, 595, 369 P.2d (1962). When applying this test, the|
project at issue, including ALL property involved in the project is properly consideréd. In re:
City of Lynnwood, 118 Wn. App. 6‘7’4; 681, 77 P.32d 378 (2003).-

A trial court should not put on blinders, as it were, to the project as a whole in
adjudicating public use, and - necessity for the condemnation of various

component parts of the project. It is not at all unusual for public bodies to
acquire some of the properties needed for'a patticular project by condemnation
and others by purchase. It is only by considering the project as a whole that a
court can properly adjudicate whether a component parcel is being condemned
for a truly public use.. Accordingly, the trial court erred in its determination that

it lacked subject matter jurisdiction to consider Video Only's arguments. -

. vLynn'wood,»at 682. ‘The proper focus here is the South Lake Union Neighbdrhood Plan

 of which the Mercer Mess is a part.

B.  ASTHE PRIVATE PARTICIPATION HAS.NO.'T. BEEN FINALLY
'DETERMINED, THE QUESTION OF PULIC USE CANNOT BE
ANSWERED SR : _

. - The determination of what is a public use as against a private use is a judicial question,

"l i.e., a question of law. CONST. Art. 1, §16; Des Moines v Hem_enway, 73 Wn.Zd 130, 138-9,

437P.2d 171 (1968).

... the public use implies a possession, occupation, and enjoyment of the land by,
the public at large, or by public agencies; and a due protection of the rights of
private property will preclude the government from séizing it in the hands of the
owner, and turning it over to another on vague grounds of public benefit to
spring from the more profitable use to which the latter may devote it. '

... we are of the opinion that the use under considei’_étion must be either ause by
the public, or by some agency which is quasi-public, and not simply a use
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-| the use of eminent domain for roadway purposes 1s generally a public use, that i is not always the

for roadwav to access to subdivision deemed impropey). Rather,-when~ any private participation

.prrvate use of condemned land is perrmss1ble as long as the private use 1s  not 1tself the impetus

Proj ect cannot g0 forward without prrvate partxcrpatron as acknowledged by the 2008

|| and-at least 36 million of that 88 million dollar shortfall is to come from unnarned prrvate

this matter, ie. untrl the prrvate pa1t101pat10n in the Mercer Corridor PrQ] ect is ﬁnally

. | Use & Necessity - 8 ‘ o
‘ o - , 701 5% Avenue, Suite 4785, Seatde, WA 98104

whlch may 1nc1dentally or mdxrecﬂy promote the pubhc interest or general
prosperity of the state.

(Emphasrs added) Healy Lumber Co V. Morrzs, 33 Wash. 490, 508—09 74 P. 681 (1903), ,

accord Westlake ] 96 Wn.2d at 627 (“A beneﬁcral use is not necessarily a publrc use.”). Wh1le
case. King Coumy 2 Thez’lm‘an, 59 Wn.2d 5 86, 595, 369 P‘.2d (1962) (use of eminent domain

is involved i in any pubhc prOJect that prlvate partrclpatlon must be weighed agamst the pubhc -
part101pat10n Eg Westlake Il at 624 (“If a private use is combmed wrth a pubhe use in such a

way that the two cannot be separated the right of eminent domain cannot be 1nvoked ”) “Some

for the condemnauon” Evans 136 Wn.2d at 821-822. Further pnvate fundmg ofa pubhc

pro;ect is- also permitted. Lynnwooa’ 118 Wn App at 684-688.
In contrast to the present case, in Wesz‘lake I Westlake II Evans and Lynnwooa’ the -

spec1ﬁcs of the prlvate partlerpatlon in the publlc proj ject were known The Mercer Comdor
Ordmance At present, the Mercer Corrrdor Pro_| ect is 88 mrlhon short of funds to construct it £

sources. Wi ithout a speciﬁo stateme‘nt just exactly how much money is comlng 'frorn the
unnamed prrvate sources and what those winamed prlvate sources wrll recerve for thelr

contnbutrons the balancmg test cannot employed Untll the balancmg test can be apphed to

- LAW Omca OF
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In iriverse condemnation matters, a final determination 1s required. The same should be true tor direct . 4

A Hamilton Bank, 473 U.S. 172, 186, 105 S.Ct. 3108, 3116, 87 L.Ed.2d 126 (1985), Generally, to state a regulatory
21 -
322 (1922); Hamilton Bank, 473 U.S. at 186, 105 S.Ct. af 3116, Determining whether a regulation has.gone “too

|l far” depends, in significant part, upon an analysis of the economic impact of the challenged regulation and the
exient to which it interferes with reasonable investnent-backed profit expectations. Hamilton Bank, at 190-9 1, 1054

| West Marine’s Response on Motion for Public ’ LAW OFFICE OF :
Use & Necessity - 9 P - CATHERINE C. CLARK pLLC
o - . 701 5% Avenue, Suite 4785, Seattle, WA 98104 .

determined and .emalyzed,3 the question of public use is not “ripe.” E.g City Communications,
Inc. v. Cityhaf Detroit, 888 F.2d 1081, 1089 (6™ Cir. 1989) (“Ripeness becomeé an issue when a
case is anchored in future events that may not occur as anticipated, or at all?). |

C.. -THE PUBLIC INTEREST DOES NOT REQUIRE A PROJECT WHICH
| DOES NOT SOLVE THE MERCERMESS .

“It must also be conceded that public interest is not identical with public use. There are
many" enterprises which are.in a 's.ensg of public interest, which are not devoted to public use.”
State ex rel. Weyerhaguser Tz'mber C“b. V. S’uperi&r Court, 71':WashT 84', 127’ P. 591, 593
(1912);; -

A determiriati-on that an acquisition is for a “public use” is not precisely the same ihing
as determining it is a “public necessity,” even though the two terms do overlap to some
extent. The “question [as to] whether the contemplated use be really public shall be a -
judicial question.”Although the legislature may declare that a particular use of property

“is a “public use,” that determination is not dispositive.

(C.itatiqﬁs dmjltted.) HTK Maﬁagem_ent, 155 Wﬁ,éd at 629.

cid . - -

A

condemnation matters. For example, Orion Corp. v. State, 109 Wn.2d 621, 673-674; 747 P.2d 1062 (1987) states: |,
“The United States Supreme Court has consistently held that a regulatory fakines claim is not ripe until the - “'
governmental entity charged with implementing the regulations has reached a final decision regarding the - =~ T
application of the regulations to the property at issue. MacDonald, Sommer & Fratesv. Yolo Cy., 477 U.8. 340, - ¢
« - -:--, 106 S.Ct. 2561, 2565-66, 91 L.Ed.2d 285, 294-95 (1986), Williamson Cy. Regional Planning Comm'nv. | -

4

takings claim a property owner must first establish that the regulation has in substance “taken” property that is, that
the regulation “goes too far”. Pennsylvania'Coal Co. v. Mahon, 260 U S. 393, 415,43 S.Ct. 158, 160, 67 L.Ed. -

=~

. ' .A
S.Ct. at 3119. It is impossible to'accurately. evaluate these factors “until the administrative agency has arrived ata
final, definitive position regarding how it will apply the regalations atissue to the particular land in question.” -
Hamilton Bank, at 191, 105 S.Ct. at 3119.” : o : \ b

PAClicntaWest Marinc\Pleading\PUN Reésponse final rev.doc

. Phoné:r (206) 838-2528 Facsimile: (206) 374-3003



—

O. ® . A W N

oo_\tc\m_-hwmy—-g-

NN TN
m,»ﬁ’é’_ﬁ‘é’

‘advantage and responsrbrhty” MERRIAM WEBSTER ONLINE WWW.Mm-W.com. Thus the term

: 'Clty that the pubhc would beneﬁt from the Mercer Corndor Project. Rather, the the Trafﬁc

' under general ‘conditions, but mornmg peak travel hours would be worse Bagley Aff Ex 3,p|

' wh1ch the State had 1n1t1ated condemnatron proceedmgs was actually a pubhc use. The court

: concluded that it was not as there was 1o evidence that the greenbelt was for the beneﬁt of

-
04.

“The term “public‘ use” is not speciﬁcally deﬁ‘ned by the eminent domain statutes ‘
ontamed in RCW T1t1e 8. Referringto a d1ct1onary the term “pubhc” is deﬁned as “of or

relatrng to the people in general” and the term “interest” is deﬁned as “part1c1patton in

“pubhc mterest” means somethmg relatmg to the people in wh1ch there is an ‘advantage to them

or responsrbrhty by them.

- Here, while thls isa transportatron prOJect as a part of the larger SLU Nelghborhood

Plan, the pubhc interest has not been established as there is a complete failure of proof by the

Study concludes that traffic congestron would not, be alleviated but would remain the same|

6-1.
Washmgton courts agree that the pubhc mterest must e1ther solve an ex1stmg problem
or provide some kmd of beneﬁt to the pubhc In State V. Bank of Calzfornza S Wn App. 861,

491 P 2d 697 (1971), the Court of Appeals was asked to’ decrde whether a greenbelt area for

passmg motortsts there was no evrdence that 1t was to be used as a noxse buffer, or a sun shield

\
-~

When aterm is not defined by an apphcable statute, then reference to a dictionary for its meaning is proper.

E.g. Hastings v. Grooters, 144 Wn. App. 121, 127, 182 P.3d 447 (2008) (“When interpreting a term that is not’
defined in the statute, courts may refer to a dictionary meaning and constder the subject matter and the context in

which the words are used.”).
LAW OFFICE OF
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' (Emphasis added.) Bagley Aff. Ex 6. If the Mercer Corridor PI‘O_]CCt is for the beneﬁt of

| receive and the contrrbutron they make Further, if the Mercer Corrrdor Project is only for the

' presented revealed:

or wind break all acknowledged pubhc uses. Rather, the court concluded that there was
substantral evidence that the greenbelt was for the benefit of4to 5 property owners by

screening them from a h1ghway and a power lme Id at 866 867.

The same is true in this case, as acknowledged by Mayor Nlckels in an 1nterv1cw on the

City of" Seattle ] televrsron program “4sk the Mayor ” broadcast on'the Seattle Channel on May.

14, 2008:
Questioni' : How much. will you ask of South Lake Urnion Property Owners, for
o instance.
Mayor Nickels: We ve I think within the $192 million budget I think we’ve

targeted about $36 million coming from the property owners
who will benéfit directly by it. And, as fair amount from
~ outside sources, as well. Not all the rest is coming from the city

Bridging the Gap money.

surroundmg property owners, s, then they must be 1dent1ﬁed as must be the- beneﬁt they are to I,

beneﬁt of surrounding property owners, h'ow can it be in the public interest? It cannot be

shown under the prov1srons of Bank of California, supra

Additionally, a public pI'OJ ject mustsolve a problem In State v. Culley, 11 Wn App
695 524 P.2d 437 (1974), a challenge was s made to public use and necessrty agamst an action

by the Yakima Valley College which sought to acquire additional lands. There, the evidence

.On the questmn of whether the public 1nterests require the use, it is clear that the present
© 24-acre site of the community college is inadequate for its enrollment, according to
comparative studies of other systems Even after this acqursrtron the campus will have -
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~ less acreage than the college should have based upon its enrollment. Further, space
shortages in the existing facilities require the use of off-campus facilities. If the
community college system is to provide effective education, it is in the public interest to
provide adequate facilities. '

Id. at 701. There is no similar evidence here. First, as stated above, the private participatidn in |-

the Mercer Corridor-Proj ectlis unknown—thus the question of Whethér or not the Mercer
Corricior Prpj ect exists for the benefit of a pfivate party cannot be answered. Giircn' this, and
the Bank of California, supra, until the private paﬁicipatign in the Meréér Corridor Proj ect is
detetmined, it is impossible to determine if the pﬁblic int_erest is served by it.

Second, the City’s c;wn dpbuments prove that the Project will not sol{/e the problem

pre'sently posed——tfafﬁc co'ngestiori will not be eased. While'Culley is famously cited for the

'propOSition that land may be acquired for future projects, it also fequires that the land acquired

must solve an identified prc')b'le"m.' Here, there is no dispﬁte that the proposed project simply

does not fix the problem, a fact tﬁat was pubiicaﬂl_y acknoWledged bSr Jan Drago, City Council

Mgmber: and Chair of the City’s Transportation Committee. Bagley Aff., Ex. 8. Further, given

this admission and the unknown private participation in the Mercer Corridor Project, the public |. -

interest is not presently-satisfied.

D. . THE RECORD IS NOT SUFFICIENTLY DEVELGPED TO
DETERMINE NECESSITY . '

Evans also set forth the standard for determining whether or not the condemned|
property is necessary for the public use.

... a determination of necessity by a legislative body is conclusive in the absence -
“of proof of actual fraud or such arbitrary and capricious conduct as would
constituté constructive fraud.. ... Fraud or constructive fraud would occur if the
public use was merely a pretext to effectuate a private use on the condemned
West Marine’s Response on Motion for Public - . LawOFFICEOF
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- | for a public road which was intended to provide access to property owned by the Highland,

lands. This court has not previously enumerated factors to consider when
determining whether a public use is truly necessary, but some relevant
considerations are the dollar contribution of the private party, the percentage of
public versus private use and whether the private use is occurring in an
architectural surplus of usable space.

Evans, 136 Wn.2d at 823,
In Kiﬁg County v. Theilman, 59 Wn.2d 586, 369 P.2d 503 (1962), the Washington =~
Supreme Courf was asked to decide whether King. County’s use o‘f the power of éminent

domain for a road was proper. There, King County sought to condemn the 'fhielman’s property

Dcvelbpment Companjr. In concluding that the project failed under a necessitjf anaiysis, the

Court stated:

We find the facts of the instant case bizarre, if not unique. From the record, it is
apparent that the Highland Development Company could not have condemned
relator’s property as a private way of necessity; the company had highway
frontage and two feasible ways of approach. Though we do not think the
county’s participation in taking relator’s property by eminent domain is a cloak
to caver private objectives, the effect of this action is to allow a private party to
do indirectly that which the law forbids him to do directly. The ultimate effect is
to allow a neighboring land developer to take private property for a private use.
This action is the county’s in name only. It had no funds budgeted either-to

acquire re!ator-’s land-or to ‘build. the road across it. N v
(Emphasis added.) Ia’.'at- 595-596. Additionally; the Washington Supreme Court recent_lj
stated that as a part of the necéssity .analysis,‘ “courts will c;onsider thel ;;osts of the pfojedt asva
relevént factor”. HTK ‘Management, 15“5 Wn.2d at 635-36. Here, angl‘ again, ’there'is an $88
million shortfall for the Mercer Cor;idor Project, $36 million of Which is. fo corr;e.from
unideﬁtiﬁed pfi§ate parties. Given this éréfound'funding’ deficient and the unidentified private .
participé;tic.)'n, it is dgain imposéible' to determine Whether the City’s actions are arbitrary and
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. awérded to West Marine for the taking of its Ieéseh'old interest. The Lease provides: :

action w‘mch results in (1) a full taking of the property or(2)a total demohtlon of’ the building

-Wh1ch West Marme occuples Rather the Lease only descnbes an agreement regardmg a

capncmus or Whether they constltute actual or constructwe fraud. As shown by Thetlman '

whether a project (even a transportatxon proj ect) passes the necessﬂ:y analys1s is not a foregone

E. - THE PETITION FILED BY THE CITY FAILS TO MEET THE '
APPLICABLE STATUTORY STAN DARDS : :

The Court should dlSn‘llSS these proceedmgs because the Clty s Peutlon is defectwe on

several counts for failing to comply W1th RCW 8.12 et seq.

1. The Clty Ignores its: Obllgatxon to Pay West Marine Just -
Compensatlon _

The Clty’s Petition i is defective because it does not pray for just compensation to be

- Effect of Eminent Domain Proceedmgs Emment domain proceedmgs resulting in a
condemnation of a part of the premises leased herein that leave the rest usable by Lessee
for purposes of business for which the. premlses are leased will not terminate this Lease,
‘unless Lessor at its option terminates it by giving written notice of termination to the
Lessee. In the.event Lessor fails to exercise such option, the effect. of such
condemnation will be to terminate this Lease as to the portion-of the premises

_condemned, and leave it in effect as to the remainder of the premises. Lessee’s rental
for the remainder of the Lease shall in'such case be reduced by the amount that the
usefulness of the premises to them for such business purposes is reduced.. All
compensation awarded in the eminent domain proceeding as a result of such

" condemnation shall be Lessor’s except such portion of any award which is allocated or

* allocable to Lessee as compensation for Lessee’s damages as a result of such
condemnation, including without limitation the value of Lessee’s leasehold interest, and
any business termination or curtmlment suffered Lessee sasa result of such

condemnatxon

Abel Decl. Ex C. Inshort, the Lease does not terminate upor the ﬁlmg ofa emment domam

Law OFFICE OF
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- Co., 63 Wash 521,115P. 1083 (1911) North Coast R. Co V. Gentry,58 Wash 82, 84, 107P

Joss of, or injury to, his leasehold estate ' ”), North Coast Ry . Hess 56 Wash 335, 105 P.

' .State v. Trask, 91 Wn, App 253 277 957 P.2d 781 (1998)

’and RCW 8.12. 120 whteh requlres that Just compensatlon be pa1d to “any person cla1m1ng an

. mterest is not properly Identlﬁed in the petition, thls matter should be dlsm1ssed

s1tuat1on in which the buﬂdmg remams partlally usable. That is not the case in the present
matter Thus as the Lease does not termmate in this matter, West Marme has a separable
compensable property mterest Spokane Sch. Dzst 81v. Paizybok 96 Wn.2d.95, 103- 04, 633 -
P.2d 1324 (1981), State v. Lake Lawrence Public Lands Prot.: Assoc 92 Wn. 2d 656 601 P.2d

494 (1979) State ex. rel Long, 80 Wash 417, 141 P. 906 (1914) Olson Land Co. v. Alki Park
1060 (1910) (“A lessee of property sought to be condemned is entltled to compensatlon for the

853 (1909), 2 Nzchols on Emznent Domam § 5. 02[6] fal; 56 AM. JUR. PROOF oF FacTs 3d 419
Eminent Domain, Lessee s Recovery of Compensaz‘zon for Takzng of Leasehold Interest, § 9

Unless a lessee agrees “otherwise, he or she is entitled to Just compensatton when
“the State takes all or part of the leased land for public use.

West Marme has not recewed any offer from the City for the value of i its Lease.  Abel
Decl p. 2. Further the Clty S pet1t1on does not recogmze West Manne s leasehold mterest asa

separate compensable mterest entltled to just compensatlon and thus violates RCW 8. 12. 050 ,

mterest” who has been admltted asa party defendant Port of Grays Harbor v. Banla‘uptcy

Estate of Roderzck szber Co., 73 Wn. App. 334 337, 869 P.2d 417 (1994) As West Marme s

West Marine’s Response on Motxon for Pubhc LAw OFFICEOF -
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2. The 2007 Ordinance Does Not Properly. Identify the Method of L \
. Payment - : ‘

The Petition should be dismissed because the City’s ordinance au{horizing

condemnation»isfdefecti\)e under RCW 8.12.040.

When the corporate authorities of any such city shall desire to condemn land or
other property, or damage the same, for.any purpose authorized by this chapter,
such city shall provide therefor by ordinance, and unless such ordinance shall.
provide that such improvement shall be paid for wholly or in part by special
assessment upon property benefited, compensation therefor shall be made from
any general funds of such city applicable thereto. If such ordinance shall provide
that such improvement shall be paid for wholly or in part by special assessment .
upon property benefited, the proceedings for the making of such special —
assessment shall be as hereinafter prescribed, in this chapter....

This requires a city to gpecifj the sourpe.of funds fof the improverﬁent project,
speciﬁcally. whether privéte funds are to. Be usé& for the improﬁerhénts. If not, all funds for thg
imprdvements sought by the Cify ‘must be rnadeA from the city’s general funds.

| Ijnder this statﬁte, the 2007 Ordinance is defective fgr at'legst t§vo reasons. First, it
dées'not specify the method of payment for the improxfeméﬁts soughtAby the City, 1t on'1y>
addreéses methoéi of payment for the acq‘uisition Afor the“clzondebx'nned propérty: g
The cost of the écquisitions including puréhase price and tfanéac;cién costs,
together with relocation benefits to the extent required by law, shall be paid

from the funds appropriated, or to be appropriated, for such purposes in
.connection with the project. - : : :

Declaration of William G. McGillin, Exhibit B, page 2-3. The 2007 Ordinance is therefore -

defective because it is completely silent on the source of funds for the Mercer Corridor Project. |..
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.general fund only. The 2008 Ordrnance srmllarly fa1ls thrs standard.

the acqulsrtlon of the Property is addressed by the 2008 Ordmance and is thus a necessary part

of this action.. However the Crty s Petition d1d not contam a certified copy of either ordinarice

1. THE CITY’S CONDDMNATION ACTION FAILS TO COMPLY WITH

| West Marine’s Response on Motion for Public - Liw OFFICE OF |
Use & Necessity - 17 ’ : CATHERINE C. CLARK puLC .
' ' 701 5% Avenue, Suite 4785, Seattle, WA 98104

PAClientsWest Marinc\Pleading\PUN Resp final rev.doc

and the improvements sought by the project, which is “reconstructing the existingMercer
Street/V alley Street couplet s
The 2007 Ordinance also fails to 1dent1fy the prrvate sources of funds. RCW 8.12.040

states that unless the Source 'of payment is 1dent1ﬂed project funds must come from the Crty S

3. . The Petition Does Not Contam a Certified Copy of the Apphcable
Ordinances

The Crty s ordmance authonzmg condernnatlon is the 2007 Ordinance. The fundmg for |

as requrred by RCW 8.12.060 and is thus defectlve The requrrement of a cert1ﬁed copy with’
the petition “isa statutory requlslte to proceeding with condemnatron hearing.” Czty of Tacoma |
v. Welcker, 65 Wn.2d 677, 687, 399 P.2d 330 (1 965) At thrs point, the City’s Petrtron is fatally
defectrve and should be dismisséd.

THE STANDARDS SET FORTH IN THE UNIFORM RELOCATION
ASSISTAN CE AND REAL PROPERTY ACQUISITION ACT -

The Clty s action should be d1sm1ssed because the condemnatlon procedures followed
by the Crty do not comply w1th federal law standards for acqulrmg property The Mercer :

Comdor Project has already been identified as a pro; ect that will be dependent on federal

5 The condemnation of land and the improvement sought by a project are not one in the same under that statute. In| -
certain cases, a property acquisition in itself can constitute the “improvement” for the purposes of RCW 8.12.040.
For example, in City of Tacoma v. Welcker, 65 Wn. 2d 677,399 P.2d 330 (1965) the city sought to acquire landas |
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uncontested that the Crty never made an offer to West Marine prlor to commencement of this

govemment'funds. Baéley Aff.BEx 1. Asa \federal.l‘y ‘ass_isted program, the Mercer Conddor
Project is a project- that will be subj ect to the Uniform Relocation Assistance and Real Property
Acquisitto_n Act. 42 U.S.C. 4601 et seq. (“the Act”). | | | |

With a federally assisted condernnation project, the condemm'ng authority should make
every reasonable effort to acqurre property by negottatton rather than resortrng to the courts in
the first instance. 42 U.S.C. § 4651. § - The City- has failed to make any attempt to acquire West
Marine’s leasehold interest, and there is no ev1dence that the Clty has even attempted to (
appraise the West Marine leasehold interest as is directed by 42 U S.C.§ 4651

Before federal funds can be committed to the Mercer Corridor Project, the head of the
federal agency approving the pro;ect must receive sat1sfactory assurances from the City that in
acqumng property, the Ctty followed to the greatest extent practlcable the: pohcres of the Act.
42 U. S C § 4655 As clearly stated in the Act, these policies tnclude appra1s1ng the interests to |

be taken and attempted negot1at10n prior to lltlgatlon The Clty has produced no evidence that

it has appraised or even COn51dered the value of the West Marine leasehold interest. And itis

C

action. Abel Decl.

a buffer area for the cxty s watershed area. /d. at 680, In this case, however the improvement is not the property
acquisition, it is the construction related to the entire Mercer Corridor Pro;ect See 2007 Ordinance.

¢ The City is unquestionably the "displacing agericy" under the statute, defined as "any ... State, Stage agency or
person carrying out a program or project with Federal financial a551stance vhich causes a person to be ... displaced

.42 U.S.C. § 4601 (11).
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| Hogue v. Port of Seattle, 54 Wn.2d 799, 838, 341 P.2d 171 (1959).

"l can reinitiate its dction and a constitutional analysis cén be conducted.

V.  PROPOSED ORDER

A proposed form of Findings of Fact, Conclusions of Law and Order is attachcd hereto
‘as Exhibit A.

VI. CONCLUSION

It is the duty of courts to uphold the rights of private property owners against the
inroads of public bodies who seek to acquire it for private purposes which they
honestly believe to be essential for the public:good. ' '

The City has not performed the necessary groundwork prior to initiating these
condemnation proceedings. The motion should be denied and this matter dismissed until the

City cornplies with state and federal iaw, identifies all funding for the project at which po'intAif

. Dated this 18™ day of September, 2008,

Law OFFICE-©F CATHERINE C. CLARK piiC

N& )

* Catherine C. Clark, WSBA 21231
John Bagley, WSBA 31552
* Attorneys for Respondent West Marinez Inc.

. Law OFFICE OF

West Marine’s Response on Motion for Public - _ .
Use & Necessity - 19 . . CATHERINE C. CLARK puC -
» 701 5% Avenue, Suite 4785, Seattle, WA 98104

P:\ClientstWest Marine\PleadingsPUN Response final revidoc ) .
: Phone: (206) 838-2528 Facsimile: (206) 374-3003



EXHIBIT __ [



RULE 2.1
- METHODS FOR SEEKING REVIEW OF TRIAL COURT
DECISION--GENERALLY

(a) Two Methods for Seeking Review of Superior Court Decisions. The
only methods for seeking review of decisions of the superior court by the
Court of Appeals and by the Supreme Court are the two methods provided by
these rules. The two methods are:

(1) Review as a matter of right, called "appeal"; and

(2) Review by permission of the reviewing court, called "discretionary
~ review." Both "appeal" and "discretionary review" are called "review." The -

term "decision" refers to rulings, orders, and judgments of the trlal
court, or the appellate court, as the context indicates.

(b) Writ Procedure Superseded. The procedure for seeking review of
_trial court decisions established by these rules supersedes the review
procedure formerly available by extraordinary writs of review, certiorari,
mandamus, prohibition, and other writs formerly considered necessary and
proper to the complete exercise of appellate and revisory jurisdiction of
the Supreme Court and the Court of Appeals. Original writs in the appellate
court are not superseded and are governed by .Title 16. '

(c) Method for Seeking Direct Review of Final Decision of
Administrative Agency. The procedure for seeking direct review by the Court
of Appeals of a final order in an administrative adjudlcatlve proceeding 1s
defined by RCW 34.05.518 and RCW 34.05.522.

~(d) Method for Seeking Review of Decisions of Courts of Limited
Jurisdiction. The only method for seeking direct review by the Supreme
Court of a decision of a court of limited jurisdiction, without first
obtaining a Superior Court decision under the RALJ, is by notice of appeal
as provided for in Rule 4.3 : '

) References
Rule 16.2, Original Action Against State Officer; Rules 16.3-16.15,
Personal Restraint Petition; Const. art. 4, seetlon 4,

EXHIBIT __



RULE 4.2 g
DIRECT REVIEW OF SUPERIOR COURT DECISION
BY SUPREME COURT

(a) Type of Cases Reviewed Directly. A party may seek review in the
Supreme Court of a decision of a superior court which is subject to
review as provided in Title 2 only in the following types of cases:

(1) Authorized by Statute. A case in which a statute authorizes
direct review in the Supreme Court. :

(2) Law Unconstitutional. A case in which the trial court has held
invalid .a statute, ordinance, tax, impost, assessment, or toll, upon the
ground that it is repugnant to the United States Constitution, the
Washington State Constitution, a statute of the United States, or a treaty.

(3) Conflicting’Decisions A case involving an issue in which there
is’a conflict among decisions of the Court of Appeals or an-
inconsistency in decisions of the Supreme Court.

(4) Public Issues. A case involving a fundamental and urgent issue
of broad public import which requires prompt and ultimate determination.

© (5) Action Against State Officer. An action against a:state officer
in tHe nature of quo warranto, prohibition, injunction, or mandamus.
. . _ .

(6) Death Penalty. A case . in which the death penalty has been decreed.

(b) Service and Filing of Statement of Grounds for Direct Review. A
party seeking direct review of.a superior court decision in the Supreme
Court must within 15 days after filing the notice of appeal or notice
for discretionary review, serve on all other parties and file in the
Supreme Court a statement of grounds for direct review in the form
provided in section (c). ' :

~ {c) Form of Statement- of Grounds for Direct Review. The statement
should be captioned "Statement of Grounds for Direct.Review," contain
the title of the case as provided "in rule 3.4, and contain under
approprlate headlngs and in the order here.indicated:

(1) Nature of the Case and-Decision. A short statement of the
substance of the case below and the basis for the superior court decision;

(2) Issues Presented for Rev1ew A statement of each issue the party -
1ntends to present for rev1ew, and

(3) Grounds for Direct Review. The grounds upon which the party'
contends direct review should be granted. i

The statement of grounds for direct review should not exceed 15
pages, exclusive of appendices and. the title sheet.

(d) Answer to Statement of Grounds for Direct Review. A respondent
may file an answer to the statement of grounds for direct review. In an -
appeal, the answer should be filed within 14 days after service of the:
statement on respondent. In a discretionary review, the answer should be
filed with any response to the motion for discretionary: review. The
answer should not exceed 15 pages, exclusive of appendices and the title sheet.

(e) Effect of Denial of Direct Review.

(1) Appealable Decision. If the Supreme Court denies direct review

\



of a superior -court decision appealable as a matter of right, the case
will be transferred without prejudlce and w1thout costs to the Court of
Appeals for determination.

(2) Discretionary Review. A motion for discretionary review in the
Supreme Court of a superior court decision may be granted, denied, or
transferred to the Court of Appeals for determination. If the Supreme
Court denies a motion for discretionary review of a superior court
decision, the moving party may not file the same motion in the Court of

Appeals.

References Form 4, Statement of Grounds for Direct Review. -




