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'L INTRODUCTION o
We implore the Court to dismiss this appeal pursuant to RAP

. 18.9(c)(2) and 18.14, rather than sending'it to the Court of Appeals as
delay will éost taxpayers $440,000.00 to $970,000.00 per month. The city
has filed a motion fo dismiss simultaneously with this brief. |

‘What West Marine really asks can be found in the following trial

- court cblloquy. Explaining that there is no law in support of its pqsitio,ns,

" couns_ei for West Marine said: |

| “There is nothing your honor. Frankly this is a |

new case. This is cutting edge public use and
necessity” RP 27, line 9-10._ .

West Marine’s'entire case is about private. ﬁmdiﬁg, Weaviﬁg a
confusing ér‘gument which mixes and misuses “private use” and “pfivafte
‘ benefit”. They mischaracterize “priv_ate -fﬁnd‘ing” and from that premise
argue “private use” might or may occur.

Théy had the burdeﬁ of meeting the clear, cogent and convincing
étandard for fraud and having no evidence, m'cllke the ﬁtterly false claim
't'hét the city refused to give inforrﬁation germane to the hearing. The City .
was not asked and did not refuse.

We ask that the appeal be dismissed and that the city recover its

attorney fees and costs.



Il MISSTATEMENTS IN WEST MARINE BRIEF

_Oh page 1 of its brief, West Marine posits a falsehood on which it
bases much of its argument throughout the remainder of the brief. They

claim that the City refused to disclose sources of funding. There is

nothing in the record to suppprt that claim.

The city’s oral argument can be found at CP 599-612 and 635-639.

+The city was never asked to disclose the identity of the private fuhding

sources nor did it refuse to do so. The city’s motion papers are found at CP
7-48. Nowhere in those pleadings does the city make such an outrageous
statement.

Likewise, the argﬁmenf made by West Marine at page 21-26,
implies that the city violated the Public Records Act. This claim ié ﬁtterly
false..

- They fqrther allege that the cﬁy committed fraud and constructive -

fraud by refusing to disclose information. There is absolutely no evidence

~ to support the claim that the city refused to provide anything requested

under the Public_: Records Act. West Marine fails to offer any proof thata |

request for information was made, rendering this argument appalling.

II. ISSUES " ‘
1. © Whether the presence of pn'vafe funding is sufficient to
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defeat the exercise of eminent domain?

2. Whether the trial court ﬁn:ding of public use and neces;sit.y is
in error where j:he use isa statutoﬁly enumerated public use and the evidence
introducedAby the City'is that the land condemned wﬂl be put solely to a
public use? |
Iv. CdUNTERSTATEMENT OF THE CASE

The city generally accepts West Mé:a'ne’s staternent of the case and
incorporgted its Counter Statement of the Caxse contained in the city’s

response to the Heglund brief.

V. ARGUMENT

A, City Response Brief to Heglund Incorporated by
Reference '

The city incorporates by reference its brief in response to the

Heglund brief.

~B.  ‘West Marine’s 'Cas_e Rests on Fundamentally False
Premise S

'The city is unable to discern all of the arguments made in West Marine’s
brief because of including incorrect citations to Clerk’s Papers found at
- page 29--CP 385 and CP 198; page 30—CP 163, 383; page 40—CP 15
-and 383. It may be that these mistakes are innocuous, but we reserve the
right to further brief the issues if the correct citation changes the .
arguments we believe they are making. '



What West Marine really asks can be found in the following trial
court colloquy. Exﬁléining' in answer to the coﬁrt’s qﬁestion, that there is
' counsel for.West Marine admits that thére is no law in support of its
positioﬁs: | |

“Thefe is notﬁino your honor. Franl;lv this is a

new case. This is cutting edge public use and
necessity” RP 27, line 9-10. '

Stripped of its voluminous citation anci repetitioﬁ, West Marine
really only mékes t.hree.argur‘nents: 1) private funding Vﬂ'lill be pé.rt of the
budget and therefore private use me_aykoccur; and 2) that necessity 'car'mot '
be determined because private funding may lead to private :USe; and 3)
. therefore the court must fully delve into préject details 100ki"rig for any
_private use. - All further arguménts by Wesf Mariné ‘are.me'rely a recasting
of these three arguments. |

: Théée theories have no I.neﬁt and have‘been repeatedly rejeéted by
this court in more than 120 years of jurisprudence. Iﬁ summary: |

i The absencé of a fully budgeted project is not enough.
Mercer Island School District No. 400 . Scalzo, In;., 54 Wn.2d 539, 342
P.2d 225 (1959). | | | |

il. .The presence of pﬁvate funding is not eno.ugh. Town of

Stez'lacooﬁ’z v Thompson, 69 Wn.2d 705, 419 P.2d 989 (1966). (Cited with

\



approval in State ex rel. Washington State Convention and Trade Center v.
Evans, 136 .Wn.2d 811, 819, 966 P2d 1252 (1998)).

iii.. The absen<.:e of final project plans is not enough. State ex..
Rel. Sternoff'v. Superior Court, 52 Wn.2d at 289, 235 P.2d 305 (1958).

C. Ro:;d-widening Pfojecf is Categorically a Public Use

On page 1 of its brief West Marine’s asserts that the city contends
that roadway project is entitled fo a “rubber sfamp”. They make no citation
to the record in support of that claim and the ;:ity has made no such .
statement. |

Wﬁile we believe that a transportation use is cé.tegorically a public
use we concede that in instances where there was proof of a non-public
use aﬂd other unusual circufnstancés, céurt,s have declined to find public’
use. However, reading the cases cited by West'Marine on pagé 1 6f their
brief is instructive. Sté.rting with Theilman, the very last thing the court
said was: |

“We find the facts of the instant case bizarre, if not
urgique.” Theilman p 595 (emphasis added)

Next, we move to the State v Superior Court of Y akima County
case. That case involved the sittiné of a new highway, not the widening of
an existing roadway. It did not‘involve a city condemning land under

© RCW 8.12.030. The route chosen, out of all the open space in Eastern
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Washington, rah right thr‘ough.the .Iand‘o'wners' packing sheds. Qn these
uniqué facts, the court concluded that the route chosen inflicted
unnecessary harm on a single owner by destroying his business when
other 1a_n<i adéquate to the route of this', new rbad lay easily n‘eairby. The
issue was not public uée, but necessit_y.

The holding in Yakima is distinguished in State ex rel. Coyle v.
Superior Court for Walla Walla County, 128 Wash. 466? 223 P.3 (1924)

, apd State ex. rel McPherson v. Superior Cqurt of Douglas Cbunl’y, 1.48
Wash. 203, 205, 268 P. 603 '(1928). In both the Walla Walla and Douglas
County cases, the court found no evidence private use would be made or'
that there were facts corrupting the finding of necessity. |

Citing the Cowlitz case is really peéulia'r. That case presented a ‘

" question of first impression, whether the Salnﬁoﬁ Recoverj Act granted

| -authority to condemn property solely for the purpose of pfoviding fish

passage whern the statute did not enumerate that purpose. In the Mercer

‘Project, the only uées are speciﬁcall}‘f enumerated transportation uses.

* 'RCW 8.12.030. o

Stéte v. Bank of California involved a somewhat unique situation |
as well, where the sole pﬁrp.ose for which the land was sought was to

create a green belt to benefit property owners along the highway.



Both Theilman and Bank of Ca'lifornz'a are distinguished in State v.
Brannan, 85 Wn.2d 54,68, 530 P.2d 322 (1975).
. Reading these cases cited by West Marine on this issue reveals that
once the cases with “bizarre” or “unique” facts are‘w.eecéled out,
tranqurtaﬁonvproj ects including widening a road are categorically public

uses for which cities are specifically granted authority to condemn.

D. Lynnwood Case Incorrectly Charﬁcteljized.

‘.The Lynnwobd case discussed at page 13 of the West Marine brief,
- mischaracterizes the case. The issues in Lynnwood were: 1) whether the |
court had subject matter jurisdiction to examine separate acquisition by a |
convention center: PDA of a shopping center adj oining ‘the parcel being '
conciemnéd; and 2) whether the PDA’s use of the shopping center was an
enumerated power under the staituté. There': was no balancing of interests.
The. misstatements at page 1 of West Marine’s brief regarding an
~alleged refusél by the city to disclose infonhaﬁon which are discussed in the
. Introduction to this brief, are the premise.on which much of their argument is
| ‘based.
At page 13 of West Marine’s brief, the quoted caselaw assumes the
" existence of ‘a priyate use; a “joint entérprise.” The ev_idence in the record
 here is that all uses to be made are entirely . public for the widening "a.n_

existing roadway. CP :30-43, CP 468-471
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‘ Sirﬁilarly at page 14, West Marine says thaf “the city argﬁeé that
siﬁce there. will allegedly be no pri\}até use...the extent of private use is
| irrelevant.” They cite to nothing in the record in support of that contention.
What' the City did argue is that a private funding source alone is not
sufficient to prove private use and tha.t sources of ﬁmding §vere not issues.»
RP 3-16 and 39-43 What the City furnished is the sworn declatation of
Angela Brady, P.E., PMP, to the effecf that the uses are all public." CP I468-
471
At the bottom of page 15, they assume a fact not pr%ent. in this case;
~ that priifate participation in the use will éccur. In fact? the evidence is that all

uses will be public without legal authority to support their allegation. At the

=%~ public use and necessity hearing West Marine argued: *...the question is not .

only money, it’s what is the deal? What am I gettiné for 1t “CP 618, lines .
Without any evidence they claim there is some sinister backdoor -
deal. In fact, both West Marine and the Heglunds see the same sinister
conspiracy, as evidenced at RP 35, line 19 through RP 36, line 23.
The problem \ﬁth their collective ugﬁnents is that they want
insinuation with no e‘viden'ce.to carry the day. They make similar

assumptions and posit similar arguments throughout their brief. -



“E. Balancing What?

At page 16, West Marine’s argumént first aésUmes private use will
occur (all facts to the coht;ary) and théh makes an argument which is not
supported by any law; namely that the presence of pri,vatg funding requires a
“ponstimtionaﬂy mandated” balancing test. There are no cases ci.ted for the
propositioﬁ that funding requires a balancing test or that one is
constitutionallyi mandated.
| What is there to 1.balamce when the use is lpublic?

'Ihe; cases cited and argued fchroughoutvthe West Marine brief
| (Convention Center, Westlake, Lynnwood) regarding privatev uses, have one
thing in common; there is ar agknowledged private use. They are not

7 tﬁran;pdrtationﬁqascs and mote specifically they are not road-widening cases.

F. Regulatory Takings Cases Not Relevant

Qiting to inverse condemnation cases in the footnote on pages 16 and

17 is jﬁst plain wrong. Inverse condemnation cases are by their nature a
‘ diffgreﬁt specie because the intent is not to take, but to regulate and it is only”
the property owner who claims the regulation affects.individual property

1interests.

G. Claims of Fraud and Constructive Fraud
Starting at page 33, West Marine charges that the city has committed

fraud.” This outrageous claim is based once again on the misrepresentation of



the evidence regarding sources of private funding. At page 34, they make
the bald-faced assertion that “the city’s steadfast refusal to dis'ciose....is
simply a fraud...” |

Footnote on page 32 admits that their argument is not supported by

" law.

“West Marine cannot locate a case in Washington
where the elements of fraud and/or constructive fraud
are specifically analyzed in any case involving

- eminent domain.”

While claiming that the Court ahalyzed the question in Theilman,

they claim there is no caselaw here, because it suits their purpose; once

again, an allegation with 1o legal authority to supportit—

. The claim that the City engaged in fraud and constructive fraudis . _ - -

raised for the first time on appeal. While West Marine meshes soméﬂﬁng

about it in their trial court opposition papers CP 448, line 22 through CP 449,

line 1, they do not argue that issue and supply no evidence in support of the

claim. Merely speaking the words is not the same thing as raising the issue.

Again, they cite to no portion of the record where the City has been.

asked or has refused to make disclosures. As recited before, the city has

made no such refusal and has not been asked for such a disclosure. This

portion of the brief should be stricken.
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H. Claim that public interest does not require a project
which does not solve the problem

At pages CP 444- 447, West Marine argues that there needs to be a

-pfoblem to be solved béfore there can be necessity. The law is that the

legislative determination on this subject is conclusive absent proof of fraud
or iconstru-ctive fraud. |
Moreover, if anything West Marine’s relianpe on the voluminous
traffic and néighborhooci planning studies, demonstrate a carefully and long
eﬁaﬁn’ned sét of iséues related té this project. CP 68-417 What West Marine .

proves, is precisely the opposite of arbitrary and capricious conduct. The

" choice of which projects to pursue and how to pursue them is best left to the

legislative body, which is why the courts defer to the legislative finding of

~— public use and treat the legislative determine of necessity as conclusive.” ==~

L West Marine’s'Reading of RCW 8.12.040 is Incorrect
At page 38 of their brief, West Mearine claims that the city. Ordinance

122505 which authorizes this condemnation is defective because RCW .
8.12.040 “requires that the city specifically identify whether private funds...”
That provision merely says thaf unless the city provides for special

assessment in its ordinance, it must pay: for the project out of general funds.

VI. - CONCLUSION

The city ordinance finding public use is entitled to great deference
and transportation uses are categorically public uses. The only evidence in

11



the record is that the use will be entirely public; namely the widening of an
éxisting road: These facts are found in the ordinance a,nd'the sworn
declaration of the City project manager.

TheAcity’s legislative determinatioh of ﬁecessity is conclusive
aBsent a showing qf fraud, or al.;bitrary and capriciqus coﬁduct ambunting '
to constructive fraud. The city’s evidence shows that there is nd question
that the property is neceésary.'

As Shown in the.city’s motion to dismiss, this project is planned to
go to right-of-way certification in April 2069, which réquires that all
property for the right-of-way must have been acquired and all tenants

relocated before it can be submitted. The project is to g'o to bid in June

2009 and. commence construction in Aﬁgust"2009. This project is on the .

iist for the planned Obama stimulus package and must bé “shévél ready”
when those funds beéome available. If it is sent to the Couﬁ of Appe_als it
- will take time well beyond 'thAe pfoject dates and Will be subjéct once again
to West Marine and the Heglunds sgeking discretionary review adding
further delay.

The trial court correctly applied the law. This appeal should be
dismissed. Tﬁe City should be awarded its attorney fees and costs on

appeal.
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I 4
DATED this ZZda’y of January, 2009,

THOMAS A. CARR
Seattle City Attorney

. =

ey
-

‘ Williant G. McGillin, WSBA #6018 (_
Assistant City Attorney
Attorneys for Respondent, City of Seattle
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