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Petitioners Albert Heglund, Jr., Helene Heglund, and A. Heglund,
Jr. d/b/a A H Properties (‘.‘Heglund”) seek direct review of the Findings
And Order Of Public Necessity And Use And Setting Discovery Deadlines
(“Order”) entered by the Superior Court of Washington For King County
on September 22, 2008.

L NATURE OF THE CASE AND DECISION

This case involves a condemnation action by the City of Seattle
(“City”) of a property (the “Property”) located at 1000 Mercer Street in
Seattle, Washington, proximate to both Lake Union and Interstate 5 (“I-
5”). (See Declaration of William G. McGillin § 3 and Ex. F.) Petitioners
Heglund own the Property. (Id.) Petitioners West Marine Finance Co.,
Inc., and West Marine Products, Inc. (“West Marine”) is the Heglunds’
tenant and a related entity. (Id.) The City desires to acquire certain
properties adjoining Mercer Street and Valley Street, between Aloha
Street and Republican Street, including the Property (the “Mercer
Corridor”), in order to widen Mercer Street to accommodate two-way
traffic, and reduce traffic on Valley Street between I-5 and Dexter Avenue
(the “Project”).

On September 24, 2007, the Seattle City Council passed Ordinance
122505 (the “2007 Ordinance’) authorizing the Director of Transportation
to use the power of eminent domain to condemn desired properties,
including the Property, for the purpose of the Mercer Corridor Project.

(Id. q§ 6 and Ex. B.) The condemnation of the Property includes permanent
acquisition by the City of a fee simple interest in 8521 square feet, and
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approximately 6224 square feet to be used as a temporary construction
easement during the Project. (/d. § 8 and Ex. F.) The concrete building on
the Property will be taken in its entirety and demolished. The 2007
Ordinance states that the acquisition of properties and related expenses
would be funded from “funds appropriated, or to be appropriated, for such
purposes in connection with the project.” (/d. Ex. B at 3; Appendix A.)
The 2007 Ordinance states that “[pJublic convenience and necessity
require that real property interests . . . be acquired for transportation and
related purposes through negotiations and use of eminent domain
(condemnation) if necessary” and designated the Director of
Transportation to determine which portions of certain designated
properties were necessary to the project. (Appendix A.) The 2007
Ordinance became effective on or about November 2, 2007.

On May 12, 2008, the City Council passed Ordinance 122686
relating to certain capital activities of the City’s Department of
Transportation (“2008 Ordinance™). (Affidavit of John Bagley § 3 and Ex.
1.) The 2008 Ordinance appropriates $20 million for the acquisition of the
Property and certain other properties, as well as additional monies for
design work. (Id.; Appendix B.) The 2008 Ordinance identified a funding
gap in the Project of $88 million. The 2008 Ordinance recites, in part:

WHEREAS, the revised finance plan for the
Mercer Corridor Project leaves a funding gap
of $88 million in currently unsecured funding
anticipated from private participation and state

and federal sources. . ..

WHEREAS, the City Council intends to
consider future appropriation authority for the
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Mercer Corridor Project in the context of
whether substantial progress is made toward
closing this funding gap . . . .

(Id.; Appendix B.)

The 2008 Ordinance imposed requirements that the Mayor’s office
must satisfy as conditions precedent to additional appropriation authority
for the Mercer Corridor Project. One of those conditions is the
requirement to provide the City Council with documentation identifying
the source(s) of private participation in the Project in the amount of $36.2
million, which funding is necessary for the completion of the Project:

Section 4. Future appropriation
authority related to the Mercer Corridor
Project will not be granted until the City
Council has had the opportunity to evaluate
the Executive’s progress toward closing the
existing funding gap. To inform this
evaluation, the Executive will provide the
following information to the City Council:

1. A fully revised financing plan for
both the Spokane St. Viaduct Project and
Mercer Corridor Project that includes:

(c) Documentation of anticipated
revenues and supporting information from
specific sources of funding that the
Executive has characterized as “private
participation” in their April 2008 financing
plan for the Mercer Corridor Project. These
sources should total the equivalent of $36.2
million in funding for the project or
reductions or off-sets in private participation
funding realized through real estate
acquisition for right of way needs . . ..

(Appendix B (emphasis added).)
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On August 14, 2008, the City filed a Petition for Eminent Domain
and accompanying Motion for Determination of Public Use and Necessity.
The Petition and Motion allege that the Property is being condemned for a
public use (the Mercer Corridor Project), and the taking of the Property is
necessary. (Respondents’ Petition and Motion dated August 14, 2008.)
Neither document identified, or even mentioned, the source of private
funding for the Project, or the details of any intended private use of the
condemned properties. (/d.) Appellants filed responsive pleadings to the
Motion and the trial court heard oral argument on September 22, 2008. At
the hearing, the court asked the City about the commitment on the private
side. The City’s attorney responded: “Well, the commitment on the
private side is in negotiation . . . .” (Appendix C at 15:14-17).

On Séptember 22, 2008, the Honorable Judge John P. Erlick of the
Superior Court of Washington For King County entered his Order.
(Appendix D.) The Order held: “[t]hat public use and necessity exists for
the City to condemn, take and damage the property which is the subject of
this action and that the City’s ordinance authorizing this action was
adopted in a lawful manner . ...” (/d.) The trial court ordered that a trial
be had to determine the just compensation to be paid by the City for the

acquired rights relating to the Property. (/d.)
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IL. ISSUES PRESENTED FOR REVIEW
The issues presented for review are:’

1. Whether the trial court erred in its determination that the
condemnation of a property was for a public use when a precondition to
the completion of the project is the commitment of a specified amount of
private funding that, at the time of the taking, is uncommitted and being
negotiated with an undisclosed source, and the nature and scope of the
private use is unknown or undisclosed to the court?

2. Whether the City acted in an arbitrary and capricious manner in
passing the 2007 Ordinance stating that the condemnation of the property
is necessary for a public purpose when the purpose of the condemnation
includes private participation and private use, the nature and scope of
which is unknown?

3. Whether the trial court’s findings on public use and necessity
constitute error because the eminent domain action was not ripe for
judicial determination? '

III. GROUNDS FOR DIRECT REVIEW
This case involves issues of a fundamental and urgent nature that
are of broad public import and require prompt and ultimate determination.
RAP 4.2(a)(4). In 1925, this Court held that private property may not be

taken for uses that are both public and private; rather:

! Petitioner Heglund reserves its right to submit assignments of error,
pursuant to RAP 10.3(2)(4), which may supplement these issues.
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it is plainly the intent according to the terms of the law and
the sovereign nature of the right, that, at the time of the
taking the property, the contemplated use to which it is to
be devoted shall ‘be really public,” and in the determination
of that question ‘courts look to the substance rather than the
form, to the end rather than to the means.’

State ex rel. Puget Sound Power & Light Co. v. Superior Court, 133 Wn.
308, 312, 233 P. 651, 653 (1925). This case presents a question that is a
subset of that general principle: whether the right of eminent domain is
properly invoked for a public use, and is in the public interest, when a
precondition to the completion of the project is the securing of a specified
amount of uncommitted private funding from an undisclosed source, and
the nature and scope of the private use therefore cannot be determined or
balanced at the time of the taking.

When a project depends on private funds that are uncommitted and
unspecified as to source, and the nature and extent of the private use is
undisclosed and unknown at the time of the taking, a court cannot properly
determine whether a contemplated end use is “really public,” or just
appears to be public in form, and whether the public interest requires the
condemnation. This case involves a roadway project that appears public
in form, but is contingent on private funding from an undisclosed source.
The nature and extent of the private use that may be granted in return for
the funding is unspecified, and is still being “negotiated,” according to the
City. Insuch a case, the right of eminent domain is not properly invoked
because there is no way for the court to determine at the time of the taking

whether the action is for a public use or is simply a “cloak to cover private
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objectives.” See, e.g., King County v. Theilman, 59 Wn.2d 586, 596, 369
P.2d (1962). Under such circumstances, a court does not have sufficient
information to determine whether the taking is an integral and inseparable
part of a private development and cannot therefore determine whether it is
for a public use within the meaning of article 1, section 16 of the
Washington State Constitution.

When a property is subject to condemnation, Washington courts
apply a three-part test to evaluate whether the action is proper: “[f]or a
proposed condemnation to be lawful, the [condemnor] must prove that (1)
the use is public; (2) the ﬁublic interest requires it; and (3) the property
appropriated is necessary for that purpose.” State ex rel. Washington State
Convention and Trade Center v. Evans; 136 Wn.2d 811, 817, 966 P.2d
1252 (1998) (“Convention Center”); In re City of Seattle, 104 Wn.2d 621,
623, 707 P.2d 1348 (1985) (“Westlake II’); In re City of Seattle, 96 Wn.2d
616, 625, 638 P.2d 549, (1981) (“Westlake I”).

The question of whether a use is “really public” is solely a judicial
question for the court. Wash. Const. art. I, § 16; Theilman, 59 Wn.2d at
595. When épplying this test, the project at issue, including all property
involved in the project, is properly considered. In re City of Lynnwood,
118 Wn. App. 674, 681, 77 P.32d 378 (2003).

It is only by considering the project as a
whole that a court can properly adjudicate

whether a component parcel is being
condemned for a truly public use.
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Id. at 681. While the acquisition of private property for the construction
of a public roadway is generally a public use, the facts of each case must
be analyzed separately. Theilman, 59 Wn.2d at 595 (taking of private
property to construct roadway was arbitrary and capricious where the
effect was to allow a private party to take private property for private use).

When private participation is involved in a public project, the
private participation must be weighed against the public participation. See
Westlake II, 104 Wn.2d at 624. “If a private use is combined with a public
use in such a way that the fwo cannot be separated, the right of eminent
domain cannot be invoked.” Westlake I, 96 Wn.2d at 627. “Therefore,
where the purpose of a proposed acquisition is to acquire property and
devote only a portion of it to truly public uses, the remainder to be rented
or sold for private use, the project does not constitute public use.” Id.
“[S]ome private use of condemned land is permissible as long as the
private use is not itself the impetus for the condemnation.” Convention
Center, 136 Wn.2d at 821-822; Westlake II, 104 Wn.2d at 817 (incidental
private use is permitted).

The 2008 Ordinance establishes that $36.2 million of private funds
are necessary for the completion of the Mercer Corridor Project. This
amount represents approximately 18 percent of the Project. However, the
City has not specified the intended private use related to the Project, if
any, or the source of the private funds. Further, the private funding has

not been committed and the details of that commitment are purportedly

still being negotiated. The question before this Court is whether a judicial

-8-

377476/101308 1334/70550001



determination on public use is proper where these circumstances exist at
the time of the taking.

Private participation in public projects is permitted so long as the
project is fundamentally public in nature and the private use is merely
incidental. The Court must have sufficient information at the time of the
taking to weigh public participation against private participation and
ensure that a project is “really public.” See Westlake II, 104 Wn.2d at .
623-24. In Westlake I, Westlake II, Theilman, Convention Center, and
Steilacoom v. Thompson, 69 Wn.2d 705, 419 P.2d 989 (1966), the Court
- knew the scope and nature of the private use. However, in this case, the
City has not identified either the City’s intended private use or the source
of the private funds. As such, the trial court could not properly determine
whether the private use tied to the investment of $36.2 million is
incidental or a fundamental purpose of the taking. There is no way for the
Court to evaluate at the time of the taking whether the private use is
combined with the public use in such a way that the two cannot be
separated. In this case, because the extent and nature of the private uses
are unknown, it is not yet possible for the Court to determine, for example,
whether the private use in this case is analogous to Westlake I or Westlake
II. In such circumstances, the case is not ripe for judicial determination.

Further, without an understanding of the nature and scope of the

private use in the Project, the City’s determination that the condemnation
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is necessary is arbitrary and capricious.
IV. CONCLUSION
For the above reasons, this Court should accept direct review.

Respectfully submitted this 13th day of October, 2008.

BETTS, PATTERSON & MINES, P.S.

OB

B,

Jphn P. Braislin, WSBA No. 00396

James D. Nelson, WSBA No. 11134

Sean B. Malcolm, WSBA No. 36245
Attorneys for Petitioners Albert Heglund, Jr.,
Helene Heglund and A. Heglund, Jr. d/b/a AH
Properties
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Certificate of Service

I hereby certify that I caused the foregoing document to be
served upon the below named individual in the identified manner on

this 13th day of October, 2008:
Hand Delivery via ABC Legal Messenger

Counsel for King County

Margaret A. Pahl

Office of the Prosecuting Attorney
516 Third Avenue, Rm. W400
Seattle, WA 98104

Counsel for Plaintiff

William G. McGillan

City of Seattle

600 Fourth Avenue, 4th Floor
Seattle, WA 98124

Counsel for For Respondents West Marine, Inc. et al.

Catherine C. Clark

John Bagley

Law Office of Catherine C. Clark PLLC

701 Fifth Avenue, Ste. 4785

Seattle, WA 98104

I declare that I am employed in the office of Betts, Patterson &
Mines, P.S., am over the age of eighteen years, not a party to or interested
in the above-entitled action.

I declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct.

/G px

Gayle L. N£ligan

———
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.AN ORDINANCE relating to the Mercer Corridor Project; authorizing the Director of
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IWHEREAS, Council and Executive have worked together to agree upon performance

Fay Alexander:fa

SDOT Mercer Corridor Project ORD
July 2, 2007

VH#7

ORDINANCE 122505

Transportation to acquire all of the property rights necessary for reconstructing the
existing Mercer Street/Valley Street couplet with a widened two-way Mercer Street and a
reduction of lanes on Valley Street between Interstate 5 (I-5) and Dexter Avenue; and
authorizing acquisition of real property rights within the area bounded by Aloha Street on
the north and Republican Street on the south through negotiation and use of eminent
domain. (condemnatwn) and authorizing payment of all other costs associated with the
acquisition.

WHEREAS, the South Lake Union Neighborhood Plan, developed in 1999, envisions a
community characterized by a pervasive friendly ambience, variety of open spaces, and
an aesthetically pleasing, safe neighborhood embracing dynamic opportunities for people
to work, live and recreate with the greatest ease of mobility for all travel modes; and

WHEREALS, the Seattle City Council adopted Resolution 30610 in 2003 setting forth priorities to
support redevelopment of the South: Lake Union area including making transportation
improvements to reconnect the South Lake Union street grid and promoting connections

‘with downtown and the Seattle Center, and promoting pedestrian-oriented 1mprovements
and

WHEREAS, in Resolution 30610, the Seattle City Council affirmed its commitment to support |
the redevelopment of the South Lake Union area as the region's most competitive location|
for biotech and high-tech research and manufacturing; and

WHEREAS, the Seattle City Council adopted Resolution 36714 in 2004, recommending a two-
way Mercer Boulevard and narrowed Valley Street be developed subject to a Full NEPA
Environmental Assessment; and

WHEREAS, replacing the existing Mercer Street/Valley Street couplet with a widened two-way
Mercer Street would provide more direct access to and from I-5, and Mercer Street would
be widened approximately sixty (60) feet primarily to the north, and Valley Street would
be reduced to a two-lane street with turn lanes, parkmg and bicycle lanes in each
direction; and

WHEREAS, pedestrian and biCyele circulation would be improved by widening sidewalks and
removing barriers caused by the existing couplet, pr0v1dmg additional crossings of
Mercer and Valley Streets; and

improvements for a two-way Mercer Street and narrowed Valley Street; NOW,
THEREFORE,
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1 King, State of Washington, to gether with all rights, privileges and other property pertaining

‘thereto, be acquired for transportati_on and related purposes through negotiations and use of

| lane Valley Street located at the south énd of Lake Union bordered by Aloha Street on the north

F ay Alexander:fa :
SDOT Mercer Corridor Project ORD
July 2, 2007

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Public convenience and necessity require that real property interests generally

shown on Attachments A and B of this Ordinance, situated in the City of Seattle, County of

)
eminent domain (condemnation) if necessary, ini connection with reconstructing the existing

Mercer Street/Valley Street couplet with a widened two-way Mercer Street and a narrowed two

and Republican Street on the south, Dexter Avenué on the west side, and I-5 on the east.

Sectiori 2. The Director.of Transportation or her designeé is authorized, on behalf of the
City of Seattle, to determine which portions and interests of those proﬁerties shown on
Attachments A and B are necessary to this project and fo negotiate and enter into written
agreements for and acquire, after payment of just compensation, such real property interests as
are necessary for the project and to accept and record deeds and other written instruments on
behalf of the City of Seattle by attaching to the instrument the Directar’s written acceptance
thereof, and recording the same. The property or real property ir#erests aéquired shall be
accepted for transportation and general mur_ﬁc’ipal purposes and placed under the jurisdicﬁon of
the Seattle Department of Transportation. The cost of the acquisitions including purchase price

and transaction costs, together with relocation benefits to the extent required by law, shall be paid

ﬁ%ﬁﬁ 4
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Fay Alexander:fa .

SDOT Mercer Corridor Project ORD
July 2, 2007

VH#7

‘from the funds appropriated, or to be appfoi;riated, for such purposes in connection with the
project.

Section 3. The City Attorney is authorized to commience and prosecute proceedings in

‘|| the manner provided by law to condemn, take, damage, and appropriate in fee simple the lands

and other property interests determined by the Director of Transportation or her designee to be
necessary to the project, provided said lands, rights, and privileges, and other property are to be

appropriated and taken only after just compensation has been made or paid into court for the

{ owners thereof, in the manner provided by law; and to stipulate for the purpose of minimizing

| damages.

‘Section 4. Any act consistent with the ziuthofi%y and prior to the effective date of the
ordinance, including, without limitation, acceptance of a grant of possession and use, is hereby

approved and accepted.
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Fay Alexander:fa :
SDOT Mercer Corridor Project ORD
July 2, 2007

V#17

Section 5. This ordinance shall take effect and be in force thirty (30) days from and after

|1its approval by the Mayor, but if not approved and returned by the Mayo_r within ten (10) days

after presentatlon it shall take effect as provided by Municipal Code Section 1.04.020.
Passed by the City Council the l‘{tday of g p_}g 007, and signed by me in open.

session in authcnt1cat1o_n of its passage this. 24 day of 99 em 007. .

/E{é’éﬁent pio e of thé City Council .

Approved by me this 3 dayof Dfol ,2007.

¢ P or
STk Cezatr  Hofin e

Filed by me this_ 7 day of 24~ 2007.

(Seal).
Attachment A — Mercer Corridor Project: ‘Prelimirllary Right-of-Way / Properties Affected

Description Map

Attachment B — Contact List for Properties Affected (Preliminary)

- - RN - . - * s Anns A




APPENDIX B



— - - 1

Page 1 of 10

@[ R D P[] 2]

City of Seattle Legislative Information Service

Information updated as of October 10, 2008 9:32 AM

Council Bill Number: 116161
Ordinance Number: 122686

AN ORDINANCE relating to financing certain capital activities of Seattle Department of Transportation; increasing appropriations to the Department of Transportation in
the 2008 Budget; and amending the 2008-2013 Capital Improvement Program; all by a three-fourths vote of the City Council.

Date introduced/referred: March 24, 2008

Date passed: May 12, 2008

Status: Passed as Amended

Vote: 8-1 (No: Licata)

Date of Mayor's signature: May 20, 2008

(about the signature date)

Note: Spokane Street Viaduct, South Lander Street Grade Separation, and Mercer Corridor Funding

Committee: Transportation
Sponsor: DRAGO

Index Terms: BUDGET, CAPITAL-IMPROVEMENT-PROGRAM, INDUSTRIAL-DISTRICT, SOUTH-LAKE-UNION, FUNDS, STREETS, PAVING, STREET-
CONSTRUCTION, DOWNTOWN, VIADUCTS, TRANSPORTATION-PLANNING, CENTRAL-WATERFRONT

References/Related Documents: Related: Ord 122232, 122191, 122192

Text

ORDINANCE

AN ORDINANCE relating to financing certain capital activities of
Seattle Department of Transportation; increasing appropriations to
the Department of Transportation in the 2008 Budget; and amending the
2008-2013 Capital Improvement Program; all by a three-fourths vote of
the City Council.

http://clerk.ci.seattle.wa.us/~scripts/nph-brs.exe?s 1 =& s2=& s3=&s4=&s5=drago%5Bspon%5D+and+%40dtir%3E%3D200800... 10/10/2008



WHEREAS, Ordinance 122232 authorized a vote on a property tax levy
for transportation improvements that was approved by the voters in
November 2006, Ordinance 122191 imposed an employee hours tax for
transportation purposes, Ordinance 122192 imposed a commercial
parking tax for transportation purposes, and Resolution 30915
collectively referred to these referenced funding sources and the
transportation improvements for which the collected revenues will be
used as the "Bridging the Gap" (BTG) transportation funding package;
and

WHEREAS, the Mayor has proposed and the City Council has approved a
2008 Budget and 2008-2013 Capital Improvement Program that includes
the S Lander St. Grade Separation project; and

WHEREAS, the Mayor has proposed and the City Council has approved a
2008 Budget and 2008-2013 Capital Improvement MHOQHWB that includes
the Spokane St. Viaduct project; and

WHEREAS, the Mayor has proposed and the City Council has approved a
2008 Budget. and 2008-2013 Capital Improvement Program that includes
the Mercer Corridor Project; and

WHEREAS, due to the failure of Proposition 1, the roads and transit
proposal, on the November 2007 ballot, the 2008 Budget and 2008-2013
Capital Improvement Program do not include Regional Transportation
Investment District (RTID) revenue, RTID-backed UOUQW.,wHG revenue,
or BTG-backed bonds for the S Lander St. Grade Separation project,
the Spokane St. Viaduct project, and the Mercer Corridor Project; and

WHEREAS, it is in the City's best interest to fund and continue
implementation of the Spokane St. Viaduct at this time, prior to
initiation of the Alaskan Way Viaduct (AWV) replacement project
because this project will help lessen the negative impact of the AWV
replacement project during construction; and

WHEREAS, the City Council intends to give limited funding and
approval to continue implementation of the Mercer Corridor Project at
this time until demonstrated progress is made towards securing state,
federal, and private funding; and

WHEREAS, the City Council agrees with the Executive proposal to not
move forward with the S Lander St. Grade Separation project at this
time; and

WHEREAS, the Department of Transportation has developed a revised
finance plan for the Spokane St. Viaduct and the Mercer Corridor
Project that does not include RTID revenue or RTID-backed bonds; and

http://clerk.ci.seattle.wa.us/~scripts/nph-brs.exe ?s1=&s2=& s3=& s4=&s5=drago%5Bspon%SD+and+%40dtir%3E%3D200800..
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WHEREAS, the revised finance plan for the Spokane St. Viaduct leaves
a funding gap of $40 million in currently unsecured funding
anticipated from state and federal sources; and

WHEREAS, the revised finance plan for the Mercer Corridor Project
leaves a funding gap of $88 million in currently unsecured funding
anticipated from private participation and state and federal sources;
and

WHEREAS, it is the City's intention to work with WSDOT to create a 2-
way Mercer Corridor from Dexter west to Elliott and 15th, and the
Council supports that intention as our preference as we move forward
with this additional project on the Mercer Corridor; and

WHEREAS, the City Council intends to consider future appropriation

authority for the Mercer Corridor Project in the context of whether
substantial progress is made toward closing this funding gap, NOW,

THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. In order to pay for necessary capital costs and
expenses incurred, or to be incurred, but for which insufficient
appropriations were made, the appropriations for the following in the
2008 Budget are increased from the fund shown, as follows:

Fund Department Budget Control © Level Amount
Transportation Seattle Department Major Projects $25,664,000
Operating Fund of Transportation (19002)

(10310)

Transportation Seattle Department General $1,537,000
Operating Fund of Transportation Expense (18002)

(10310) ’

Section 2. The 2008-2013 Adopted Capital TImprovement Program
is hereby amended as shown in Exhibit A with respect to those
projects or programs included in Exhibit A.

Section 3. 1In accordance with RCW 35.32A.060, the foregoing
appropriations are made to meet actual necessary expenditures of the
City for which insufficient appropriations have been made due to
causes which could not reasonably have been foreseen at the time of
the making of the 2008 Budget.

Section 4. Future appropriation authority related to the
Mercer Corridor Project will not be granted until the City Council
has had the opportunity to evaluate the Executive's progress toward
closing the existing funding gap. To inform this evaluation, the
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Executive will provide the following information to the City Council:

1. A fully revised financing plan for both the Spokane St. Viaduct
Project and Mercer Corridor Project that includes:

(a) Revised schedule for anticipated revenues and expenditures; and

(b) Updated project cost estimates based on 100% design and further
value engineering analysis; and

(c) Documentation of anticipated revenues and supporting information
from specific sources of funding that the Executive has characterized
as "private participation" in their April 2008 financing plan for the
Mercer Corridor Project. These sources should total the equivalent of
$36.2 million in funding for the project or reductions or off-sets in
project costs. This documentation should verify the actual level of
private participation funding realized through real estate
acquisition for right of way needs; and

(d) Documentation of secured revenues or supporting information
demonstrating substantial progress toward securing funding in the
amounts shown in the Executive's April 2008 financing plan for the
Spokane St. Viaduct Project and Mercer Corridor Project from the
following sources: .

(i) state or regional funding from the Washington State Department of
Transportation, King County Department of Transportation, Freight
Mobility Strategic Investment Board and Transportation Improvement
Board for both projects; and

(ii) PFederal funding from the Puget Sound Regional Council's
distribution of the region's Surface Transportation / Congestion
Management & Air Quality (STP/CMAQ) funds, annual earmark
appropriations, Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users (SAFETEA-LU) Reauthorization earmarks,
and other federal grant sources. -

(iii) A revised assessment of potential sources for grant and partner
agency funding and an updated schedule for anticipated revenues from

the sources of funding noted in (i) and (ii) above; and

(e) An assessment of potential need for interim financing in the
event external revenues are not secured according to the project
schedule; and

(f) A contingency plan that identifies proposed alternative funding
sources in the event that either project fails to secure all
anticipated revenues.

1
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2. Documentation of completed environmental review, including but not
limited to the National Environmental Policy Act (NEPA) Environmental
Assessment (EA), technical reports & memoranda, and Finding of No
Significant Impacts (FONSI).

Section 5. This ordinance shall take effect and be in force
thirty (30) days from and after its approval by the Mayor, but if not
approved and returned by the Mayor within ten (10) days after
presentation, it shall take effect as provided by Municipal Code
Section 1.04.020.

Passed by a three-fourths vote of all the members of the City
Council the day of . 2008, and signed by
me in open session in authentication of its passage this

day of , 2008.

President of the City Council

Approved by me this day of , 2008.

Gregory J. Nickels, Mayor

Filed by me this day of , 2008.

City Clerk
(Seal)
Exhibit A: 2008-2013 ‘Capital Improvement Program Amendments
Dorinda Costa/dc & Michael Fong/mf
Council -~ SDOT 2008 BTG Major Projects Reprogramming Ordinance
May w. 2008
Version #5
Exhibit A: 2008-2013 Capital Improvement Program Amendments:

Mercer Corridor Project
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BCL/Program Name: Major Projects
BCL/Program Code: 19002
Project Type: New Facility
Start Date: 1st Quarter 1999
Project ID: ) TC365500
End Date: © 4th-Quarter-2010 2nd Quarter 2012
Location: Mercer St/Fairview Ave N/Dexter Ave N
Neighborhood Plan: South Lake Union
Neighborhood Plan Matrix: Multiple
Neighborhood District: Lake Union
Urban Village: In more than one Urban Village

This project, part of the Bridging the Gap funding package,implements a
comprehensive package of transportation improvements in the Mercer Corridor in
South Lake Union. Improvements include, but are not limited to, a widened
two- way Mercer St., improved pedestrian safety and access to Lake Union Park,
and enhanced neighborhood circulation for all modes. The project aims to use
existing street capacity more efficiently and enhance all modes of travel,
including pedestrian mobility. Council has granted limited approval of the
project through 2008 appropriation authority to complete design,
environment review and begin property acquisition for right-of-way
needs. Appropriations beyond 2008 for this project are subject to
Council approval and depend on the Executive's response to Section 4
of Council Bill 116161.

4
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LTD 2007 2008 2009 2010 2011 2012 2013 Total
Revenue Sources
2002B LTGO Bond 400 0 0 0 0 0 o] 0 400
2003 LTGO Bond 600 0 0 0 0 ¢} 0 0 600
2005 LTGO Bond 1,912 0 0 0 4] o] o] 0 1,912
2006 LTGO Bond 891 1,609 0 4} 0 0 0 0 2,500
2008 Multipurpose LTGO Bond 0 3,241 0 0 0 0 0 0 3,241
Fund
Real Estate Excise Tax II 361 0 0] 0 0 0 0 0 361
South Lake Union Property Sale 50 0 0 0 0 0 0 0 50
Proceeds
Transportation Bond Funds 4,560 0 0 0 0 0 0 0 4,560
Tadaral Crant RBundoe 4~0hh 0. A 0 Al al 0 ia) A\Oﬁh
General Subfund Revenues 164 12 18 0 0 0 0 0 194
State Gas Taxes - Arterial City 576 208 0 0 0 0 0 0 784
Street Fund
State Gas Taxes - City Street 200 0 0 0 0 0 0 0 200
Fund
Transportation Funding Package 0 2,912 0 0 0 0 0 (o} 2,912
- Parking Tax
Federal Grant Funds 1,866 0 0 5,000 5,000 6,000 2,500 0 20,366
Private Partnerships 0 0 1450 12,800 6,000 6,000 10,000 0 36,250
State Grant Funds 0 0 .- 0 2,500 2,500 2,500 700 0 8,200

httn:/lelorle i ceattle wa ne/serints/nnh-hrs.exe?s | =&s2=8&s3=&s4=&s5=drago%5Bspon%SD+and+%40dtir%3E%3D200800... 10/10/2008
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WSDOT 0 0 0 12,500 12,500 0 0 0] 25,000
City Light Fund Revenues 0 0 0 5,000 5,000 10,000 0 0 20,000
Drainage and Wastewater Rates 0 0 0 2,000 2,000 2,000 0 0 6,000
Transportation Funding Package 0 0 0 38,933 6,100 6,000 0 0 51,033
Bonds ’

2007 LTGO Bond Fund 0 0 12,583 3,717 0 0 0 0 16,300

Ui)ub]f Totals 44~nn3 3992 19 Ja fat Fal fal Q 19530

Project Total: 11,580 7,982 14,051 82,450 39,100 32,500 13,200 0 200,863

Fund Appropriations/Allocations
Cumulative Reserve Subfund - Real 361 0] 0 0 0 0 0 0 361
Estate Excise Tax II Subaccount

Cumulative Reserve Subfund - 50 0 0 0 0 0 0 0 50
South Lake Union Property
Proceeds Subaccount

J..(:D..)U“)((TUTL)AJ )MUDJ\,DT.“‘.U.. Pund ‘_._~JHD J\DDJ 1.8 QO 0. 0. 0. 0. JD~._\hQ
Transportation Operating Fund 11,169 7,982 14,051 82,450 39,100 32,500 13,200- 0 200,452
5@%1)%1Lu7m)ﬂn Totalkx 11580 7982 1.8 fa) Q fa) fa) -0 19 580
Appropriations Total* 11,580 7,982 14,051 82,450 39,100 32,500 13,200 0 200,863
Spending Plan 11,580 4,483 17,550 82,450 39,100 32,500 13,200 0 200,863

O && M Costs (Savings) 0 0 .0 0 0 0 0

Spokane St. Viaduct

BCL/Program Name: Major Projects BCL/Program Code: 19002

Project Type: Improved Facility v Start Date: 2nd Quarter 1994

Project ID: TC364800 End Date: 4th-Qaaxiber—2030

2nd Quarter 2011
Location: S Spokane St/6th Ave S/E Marginal Wy S
Neighborhood Plan: Morgan Junction (MOCA) Neighborhood Plan Matrix: Multiple

Neighborhood District: In more than one District Urban Village: Duwamish

This project, part of the Bridging the Gap funding package, builds a new structure that will be
parallel and connected to the existing one, and will widen the existing viaduct by about 41 feet. The
project also includes construction of new ramps at First Avenue South and an eastbound Fourth Ave.
off-ramp. 3 i ; i i i R = A
to-the
texminus—at the—Harbor Island off=ramps—and-construction—of-tho-now—ramps—at-Eicst Avonuc—S— Rhase—2

actixzitias dnclude Kt ara not dimitrad tao  wideninc-the structure—fron-fitst-deRnie—sounth—tbo-—the—T=S
T -

|Fﬁﬁ0Hﬁﬁmﬁm®4|hﬁwlbmhﬁ0ﬂﬁlhbkﬁ*3:0 aftha ﬂi)uD)T Dhacsa.. activitiacs includa construction.of the-Fourth
BB Emrarmp This mulbiwphased project improves the safety of the Spokane Street Viaduct through the
addition of shoulders, a wider median, and a westbound "weave-lane."

httn://clerk.ci.seattle. wa.us/~scripts/nph-brs.exe?s =& s2=&s3=&s4=&s5=drago%5Bspon%5D+and+%40dtir%3E%3D200800... 10/10/2008
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LTD 2007 2008 2009 2010 2011 2012 2013 Total

Revenue Sources :

2008 Multipurpose LTGO Bond 0 4,742 0 0 0 0 0 0 4,742

Fund

Real Estate Excise Tax II 1,362 102 0 0 .0 0 0 0 1,464

City Light Fund Revenues 52 315 100 0 0 0 0 0 467

Drainage and Wastewater Rates 45 531 0 0 0 0 0 0 576
Fadearal Coromt  Thando ._D~JOD \_\\_._D O~O>3 H~UDD 0. 0 . al 0 JD~D‘~D

General Subfund Revenues 3,890 0 9 0 0 0 0 0 3,899

Port of Seattle Funds 0 1,200 0 500 1,700 0 0 0 3,400

Private Funding/Donations 0 0 0 0 2,250 0 0 0 2,250

Public Works Trust Fund 456 0 0 0 0 0 0 0 456

Proceeds

State Gas Taxes - Arterial City 401 199 0 o] 0 0 0 0 600

Street Fund
Qtata Or—onmt Thamda 250 a2 D-OJ_H ._\.~n>3 0 el al 8l Jﬂr~Jn>
Federal Grant Funds 10,780 4,110 7,913 10,300 1,927 0 0 0 35,030
State Grant Funds 750 625 0 375 13,600 10,400 0 0 25,750
King County Metro 0 0 0 5,000 2,500 2,500 0 0 10,000
WSDOT 0 0 23,433 6,567 10,000 10,000 0 0 50,000
Transportation Funding Package 0 0 0 12,042 32,808 0 0 0 44,850
- Bonds
U.-\.)U»D)T Total.. Jd.ddh 11 ~DJ> \_DnDJ\_. Ob~1~33 J.OHD al 0. Al Ju\ﬂ.U\_
Project Total: 17,736 11,824 31,455 34,784 64,785 22,900 0 0 183,484

Fund Appropriations/Allocations ,

Cumulative Reserve Subfund 1,362 102 0 0 0 0 0 0 1,464
- Real

Estate Excise Tax II Subaccount
1_.—._)U30M\u>..\.TU»|m~Jj )hﬂwD._\.UT.”ju REund -_n~|~1~\~ JJ\JJJ JO-OJ\_ J)~|.~33 J.Oﬂ) 0 [al Q JJ~JJD
Transportation Operating Fund 16,374 11,722 31,455 34,784 64,785 22,900 0 [¢] 182,020
’MUMU;\)%J\LUTL\!JD Tot.alx JJ~JJH JI_\OJ\_ .—D.\DJ\_ OD~\P3; Jso_HD fa} a} 0 J1-h\~\_
Appropriations Totalx 17,736 11,824 31,455 34,784 64,785 22,900 0 0 184,484

O && M Costs (Savings) ) 0 0 0 0 0 0
Q“D._JLJ”J\:W Rlan ﬂTHJD J>~JJD JJ~H:D U-QHD al [a) Q. HH.OOD
Spending Plan 2,970 40,309 34,784 64,785 22,900 0 ] 165,784

S Lander St. Grade Separation
BCL/Program Name: Mobility-Capital
Project Type: New Facility

Project ID: TC366150

Location: S Lander St/lst Ave 8/4th Ave S

BCL/Program Code: 19003

Start Date: 1st Quarter 2001

End Date: 4th Quarter 2011
To Be Determined

httn://clerk.ci.seattle. wa.us/~scripts/nph-brs.exe?s 1 =& s2=&s3=&s4=&s5=drago%5Bspon%5D-+and+%40dtir%3E%3D200800... 10/10/2008
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Neighborhood Plan: DRuwamish : Neighborhood Plan Matrix: TP-2

Neighborhood District: Greater Duwamish Urban Village: Not in an Urban Village

This project develops a grade separation of the § Lander St.roadway and the Burlington Northern mainline railroad

tracks between First Ave. S and Fourth Ave. S. Previously, City staff evaluated traffic conditions and identified
an initial design concept. During the preliminary engineering phase of the project, a consultant conducted a Type,
Size and Location study to develop more detailed plans and cost estimates. The project design recommenced in November
of 2006, and in January of 2007, survey, geotechnical and scoping of the design work began. The project was put on
hold in March 2008 until further funding becomesg available.

LTD 2007 2008 2009 2010 2011 2012 2013 Total

Revenue Sources .

2008 Multipurpose LTGO Bond 0 9,533 _ 0 0 0 0 0 0 9,533

Fund

Federal Grant Funds 100 0 0 0 0 0 0 0 100

Port of Seattle Funds -0 o] 0 3,1150 0 0 0 0 3,1150

Private Funding/Donations 0 0 0 1,3350 0 0 0 0 1,3350

State Gas Taxes - Arterial City 14 . 46 0 0 0 0 0 0 60

Street Fund )

State Gas Taxes - City Street 125 0 0 0 : 0 0 0 0 125

Fund

vehicle Licensing Fees 35 0 0 0 0 0 ¢] 0 35
UiDuD1T Totals 2724 Q579 fa 4450 0 0. fal fa 14303
Project Total: 274 9,579 . 0 0 0 0 0 0 9,853

Fund Appropriations/Allocations

.._.:)udnﬂ)u)TUTa.)l DM.;D..\ufa.jU« Pund 204 o.ndo fa) 4450 —0 Q. 0 fa) 4\.~.ND\P
Transportation Operating Fund 274 9,579 0 0 0 0 0 0 9,853
N/M\/Mv..\.JMwJu\..mUT‘m\an Taotalx 214 - D~HJD fal \_~\__.|.3 al 0 0. 0 ._\_~J3|~
Appropriations Total* 274 9,579 0 0 0 0 0 0 9,853

O && M Costs (Savings) : 0 0 0 0 0 0 0

Transportation

*This detail is for information only. Funds are appropriated in the
budget at the Budget Control Level. Amounts in thousands of dollars.

May 7, 2008
version #4
t

Fiscal Note
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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY

Page 1

CITY OF SEATTLE, a municipal cor@orafidﬂ,

Plaintiff

vs.

ALBERT HEGLUND, JR., and HELENE ; HEGLUND,
husband and wife; WEST MARINE FINANCE:
COMPANY, INC.; WEST MARINE INC.; :WEST
MARINE PRODUCTS, INC.; A. HEGLUND JR.:DBA
A H PROPERTIES; and KING COUNTY, & *
subdivision of the State of Washington,

Respondents.

08-2-27604-0
SEA '

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PUBLIC USE AND NECESSITY HEARING

BEFORE THE HONORABLE JUDGE JOHN P. ERLICK

September 22, 2008

Recorded Proceedings Transcribed by:
Tammy M. Breed, CCR

CCR No. 3098

Job No. 79880

Esquire Depositions
206-624-9099
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APPEARANCES

For Defendant Heglund:

For Defendant

For Plaintiff

S N N o O P N 3 S B A S 3

JAMES DONALD NELSON, ESQ.
Betts Patterson & Mines PS

701 Pike Street, Suite 1400
Seattle, Washington 98101-3927
(206) 292-9988

West Marine: -

CATHERINE C. CLARK, ESQ.

JOHN BAGLEY, ESQ.

Law Office of Catherine C. Clark,
701 Fifth Avenue, Suite 4785
Seattle, Washington 98104

(206) 838-2528

City of Seattle:

WILLIAM G. McGILLIN, ESQ.

Sr. Assistant City Attorney
600 Fourth Avenue, 4th Floor
Seattle, Washinton 98124-4769
(206) 684-8200 '

" Esquire Depositions
206-624-9099
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- Page 3 %

BE IT REMEMBERED that on Monday,
September 22, 2008, at 2:00 p.m., the following proceedings

were had, to wit:
<LKKLLL L >>>>>>

JUDGE ERLICK: We are on_the record in
the matter of the City of Seattle verses Heglund, West Marine
in King County. This is a -- this is King County Cause No.
08—2j27604;0 SEA. This_is the‘City's‘Public Use and -
Necessity Hearing. | :

If I could have counsel identify themselves for the
record. Why don't we Begin on my right, your left, wifh
Mr. Nelson. | |

MR. NELSON: YouriHonor,'James Nelson
from Betts Patterson along with Johns_Brazlin (phonétic) for
the Hegland defendants.

JUDGE ERLICK: Thank you.

' MR. McGILLIN: Good afternoon, your |
Honor, Bill McGillin, City of Seattle‘City Attorneys Office.

MS. CLARK: Good afternoon, youf Honor.

KétherineAClark from:my own firm with Jim Able (phonetic) for

..West Marine and Mr. John Bagley from my office.

R A A T e S S P P P A T T

T e e N T e S W R T s

TR

T

8]
i

JUDGE ERLICK: Very good. Thank you,
Counsel.

- Esquire Depositions
. 206-624-9099
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All right, Counsel, I've read.all the materials, and
why don't we take -- let's say we'll start with 20 minutes

per side. And "per side" means the Hegland and West Marine

.get to share their time. And this is the city's application

for public use and necessity, so we'll begin with Mr.
McGillin.

MR. McGILLIN: Thank you, your Honor.
Your-Hohor, this is the City's motion for a finding of public

use and necessity. The project involves the improvement of

- an existing public roadway known as Mercer Street and

adjoining streets all as described in the City's ordinance, .

1122505, which was adopted in September of -- or rather

October of 2007 and became effective after that day.

The legislative findings are that the project is a
public use, that it represents a project that is -- will have
public interests, that it is necessafy. |

AS-the cburf is aware, the law in the State of
Washington is that the determinations.of the legislative
body, When there is a legislative body, are given great
deference. And absent a showing of fraud or arbitrary or
capricious conduct on the part of the adopting quary
(phonetic), those determinations will not be overturned.

There are a number of different tfpes of condemnation

actions that will be brought; This is in the category of a

" condemnation for public purposes civically enumerated as a

N e T T B R R B 2 T Y R 3 M T T Ty

Esquire Depositions
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Page 5

. power under the statute, and that is roadway purposes as

found in 8.12.030f
' Thefefore, there can bé no dispute that a roadway

project is a ‘public use.. The only way that that
determination really can be touched is if there is a showing
of fraud, either constructive or actual, and that is the law.
The mere presence of public fund -- or private funding in a
private (sic) project, absent some other evidence of a
private usé, is not evidence sufficient to challenge the
determination or to permit the finding that the broject is,
in fact, not a public use. |

JUDGE ERLICK: Did you‘just misspeak,
Counsel? You said/ "private funding in a privéte project."i
Did you mean -- | | _
| Mr. McGiLLIN: Privaté funding, public
project. | | . |

JUDGE ERLICK: Private. That's what I
théught you meant. That's understood.

MR. McGILLIN: = The -- there are some

‘instances where the courts have taken inquiry into whether or

not there is a private use when there's a private use present

and whether the private use so overwhelms the public use as -
to make it, in fact, a private use of a --
JUDGE ERLICK: That's the West Lake

Center case?

£ RN A SR S RS RSB S 2t

Esquire Depositions
206-624-9099
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MR. McGILLIN: West Lake Center. The

ingquiry was also made in the Convention Center case. It was
also made in the Lynnwood (phonetic) case.

And it is oﬁr contention that those are different
specie than a réad that will end up being a publically-owned
road and a publically—bwned right-of-way. It's already on an
existing right-of-way and adjoining an existing public
right—of—way.

JUDGE ERLICK: So this project, there's "
two components to it, as I understand, that effect the
property owners. Part of it is referred to as a "temporary
construction easement”?
| MR. McGILLIN: That is correct.
JUDGE ERLICK: And part of it is a feé

simple?

S T S e s e Y

T

MR. McGILLIN:
JUDGE ERLICK:

MR. McGILLIN:

That i1s correct.
All right. .

And the parcel that is

R R T R R R R B e

owned by the Heglunds and leased to West Marine is a little

bit over 14,000 square feet. The City requires about 8,000

plus for the widening of the road because the road is
widening about 60 to 70 feet,~and a temporary construction

easement over the remaining, roughly, 6,000 square feet

during the project.

: And the purpose for the Construction easement as it

T e e R R R T N e R s
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. sounds 1is the use that will occur during the building of the

project. And the City is requesting that there be a
determination of pubiic use and ﬁecessity and that this
matter then proceed to trial on the questions related toc just

compensation for the rights that the City is acquiring.

JUDGE ERLICK: And would that include any

value to the leasehold of West Marine?

'MR. McGILLIN: Your Honmor, I —-— I have —— |

have thought about that question. And in the typical Qase:"
they —- interests of the fee owner fepresent the whole of the
estate. And when the City acquiree that estate, it ecquires
subordinate interests. And it is between the owner ef.the
fee end the owner of any subordinate interest to contest over
that apportionment, if you will.

From- the City'e point of view}'the position of the
leesee‘is that of the subordinate interest owner. And even
though the City is taking fee and a temporary construction
intereet; whatever rights to just compensation there is, flow.
to.the superior title interest, namely the Heglﬁnds. .

And if there is an iﬁtereet that the subordinate ownet
has, it'impairs in that value that is paid as —-- determined
as and paid as just compensation for the rights that are
acquired.

JUDGE ERLICK: What's your authority for

those?

Esquire Depositions
206-624-9099
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MR. McGILLIN: As I say, I have not -- I

héve considered it; I have not finally researched that issue.
But that has been the =-- the position thét the City has taken
in the past. I don't have the case citations;

JUDGE ERLICK: Is there authority for
that?- | | |

MR. McGILLIN: I do not know. I will do
the research prior to trial, but we're not at'that stage.-
We're at the public use and neceésity stage. I will séy that
in the time that I've been-doing this for the City, which is
approximately ﬁen years now, I have not had this issue before
a court as to whether the faking of thé temporary
construction easement gives somehow a different set ofirights
td a lease holder.-

I have, however, had leasehold cases. And in the
leasehold cases that I héve had where we are acqﬁiring a fee .
and no remainder, in those cases the compensation goeé into:'
the registry of the court in one lump sum. And then ‘there's
contest between the property owner and thevtenaﬁt.
| JUDGE ERLICK: Where is the -- where's
the leasehold interest-in,relationship.to the temporary
construction easement? .

MR. McGILLIN: The building has to come
down. There is a concrete building that sits on the

property.

R T O G YT R ST T e T

R R B R P R R R R O T

Esquire Depositions
206-624-9099

-
i
‘i




W N

oy O

10
11
12
413
14

15

16

17
| 18
19
20
21
22

23

24
25

B R R R R B T Y R B e R B P R T R O R

‘the entire property.

Page 9

SR S

JUDGE ERLICK: Right.

MR. McGILLIN: And the building will have
to come down in order for the City to do the projecf. It's

not something that can remain.

TSR T TS

JUDGE ERLICK: But where is thé building
with respect to the contemporary construction easement versus
the widening of Mercer? | |

MR. McGILLIN: . It sits —-

JUDGE ERLICK: Oh, I see where it is.

MR. McGILLIN: The building sits almost
entirely on the property.

JUDGE ERLICK: Oh, I see. It's almost

MR. MCGILLIN: 'Yes, yes.

vJUDGE ERLICK: Okay. I see.

MR. McGILLIN: There wiil, essentially, |
be no property on which the leaseholder fenant dan operéten . ?
during the period of constfuction. | B

And those issues, again, are just compensation issues

because the takihg is necessary to this project and'would

require that the finder at the time of trial determine the

value of those rights and determine how much is‘reqUifed fbr'

And there is case law on that. There is case law —-- I

full just compensation and then would determine —-- after it's
determined, that lump éum, then determine any apportionment.
. §

.

§
e,

Esquire Depositions
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. believe the cases I've seen go back to the early 1900s. And

tﬁey all uniformly say the same thing. There is one finding.
And subsequently then there is a determination as to any
distribution.

There are even early cases in which lessees were not
given notice of the»proéeedings and'then were allowed to come
and come in and contest the compensation from the 19-teens,
1920s.

The current law in the State of Washington with regard
to notice of the adoption of the ordinance iﬁself requi;es‘
that only the owners of record be given notice of that.
However, we gave notice.

- JUDGE ERLICK: My.understandingvoﬁ Ehg
financing of this is that it's 88 -- an $88 million'shortfall
cﬁrrently.. And it's projected that 36.2 millionlof that
would come from private funding; is that correct?

MR. McGILLIN: Yes.

JUDGE ERLICK: All right.
MR. McGILLIN: What --
JUDGE ERLICK: Go ahead.
MR. MCGILLIN: I'm sorry.

. JUDGE ERLICK: What would happen to this

project if it were not funded?

MR. McGILLIN: It would not be built.
JUDGE ERLICK: So what would happen to

S N R L Y e T3 e L
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. the subject property?

MR. McGILLIN: The subject property would

be owned by the City of Seattle if it pays just compensation

and is put in title. And this is not something that is new
or unique. It occurred during the Monorail. It occurred
during Sound Transit's -- some of Sound Transit's

acquisitions, but most distinctly the Monorail. And there

the court said that, that is not an issue for the trial court

to resolve.
JUDGE ERLICK: I thought that on the
Monorail when it was being undone or unwound --

MR. McGILLIN: Uh-huh.

S

Lo

| ouncs sRLIcK: - that the fomer land
oWners gof firsf dibé on acquisition. | N R
MR. McGILLIN: I don't think that was as
a result of the courﬁ ruling. I think that was a result:of
the Monorail -- sensitivity to the issue. I do not recall

that it was a court ruling. But even if -- even if the

courts were to take a position on that and determine that it

must, in fact, be offered first to the former’ owner, that '~

would be‘somethihg'thathould be new. It would‘bgjaf

departure from existing law. ‘
There have been bills preéented in the laét four or

five years oﬁ a couple of occasions that suggested that

propertyiacquisitions give the property owner options for a

T
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. period of term to come back and buy back, but those have not

passed. And there has been, I think, a great deal of concern
that -- especially in projects where there has to be a- é
significant assemblage over a period of time, that having &
that kind of situation hang over the acquiring agency would

not be something that is desirable. It can have -- it can

have monetary effects to the public and those things.

JUDGE ERLICK: Explain that to me in more
detail. | .
| MR. McGILLIN: Well, if we uere to take,w
for example, property purchased within the Seattle area on
January lst of 2008 and then available at a surplus property
sometlme in the year 2010 - there would be some presumptron,
at least, that the value of the property has changed.

JUDGE ERLICK: Oh, I see.

MR. McGILLIN: At least that would be the
going-in assumption. And the public has really the gain, 1f
any gain has occurred. And then how —-- you get_into;issues
of how you value that rlght over the point ——yoyer the’period,
of time that the property owner does not haye‘titievahdrhowv
much, ifﬁanythindy would"the just oompensation'iino%tjust -
and how you would prOJect that from the tlme of the
acqulsltlon to the point in tlme where- - the property then gets
reconveyed.

Those are the kinds of problems, I think, that the
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Page 13
. legislature wrestled with a bit when those kinds of pieces of

legislation came up.
| JUDGE ERLICK:. Why is the City proceeding

with a condemnation action or public use and necessity action
prior fo funding?

MR. McGILLIN: We have fpnding,

JUDGE ERLICK: Well, you have partial
funding. ' A
| MR. McGILLIN: We do. And the funding *
expfeésly prgvides for the écquisition of real pr&éefty. ‘I£
expressly authorizeé it. ' ;  h o

JUDGE ERLICK: T understand that. You |
have fundihg_for the acqﬁisition, but therefs notléuffiCiéné
funding for the pfoject itself to go forward as envisioned.

And, I mean, I think the Monorail is a good example where

there is all this acquisition. Businesses were forced out of

business —-

‘MR. McGILLIN: Uh-huh. _

JUDGE ERLICK: -- and then the project
goes away.

Now, that Was a little bit different. That wésfa -

»multiple votes of the citizenry. But in this instance, what

happens if the -- we go through the public use and neceséity
for West Marine and whatever other businesses are along that

route -- I think there's a Texaco or something there. I
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1  don't know.

2 MR. McGILLIN: Well, there are —-

3 JUDGE ERLICK: There's a lot of

4 businesses.

5 MR. McGILLIN: There's a now-closed

6' Unical station. There's a Shell station.

7, JUDGE ERLICK: Right.

8 ‘MR:;--McGILLIN: There's a food company - -~ -
9 that, by the'way, has. either relocated or is in the process °
10 of being,relocated.as part'bf this‘project.

11 JUDGE ERLICK: 5o, I guess the question
12 is: Why is the City here now, as opposed to getting the

13 funding and then going through this process? . .

14 | MR; MCGILLIN: It is here doigénkhis
15 because we need thé proéefties acquired as part of the '

16 ﬁrocess in moving forWafd in the acquisition. The b:ivate

17 funding source is not going to be in until thé’fight—of?Wéy;ur
18 if you will, is either certified or darn—hear certified. .

19 And right—of—way certification cannot occur until all
20 the properties have been acquired and all of the pererties
21 are vacant and the right—bf—way itself is then approved by
22 the’Washington State beparfment'bf Transportaﬁiohi"' |
23 ‘So, you have to start somewhere, and we have started
24 with the- Heglund property because we need that property and
25 We are authorized and we have the funding fof that prbperfyf
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. We have funding for other properties that we are in offer and

"be the bad guy beating up on people. It has happened before.

Page 15 [

negotiation on, as we made an offer to the Heglunds
previously. And we will then move to the next phase.
So this is not =-- this is something that is -- I

suppose, for want of a better way to describe it, it's a

ey e T T Y T O Y r— 773

linear process, and it's moving toward the funding. . And as
you saw in the declaration of the project manager, Angela
Brady, we have funding this year. There is funding in the
proposed 2008 budgeti And the intention is to move —
jUDGE ERLICK: That}s public —-- o
MR. McGILLIN: —; forward. _ _l
~ JUDGE ERLICK: -- funding, céireét?

'MR. McGILLIN: Yes.

-_JUDGE ERLICK: So what's‘théycoﬁmifﬁent
on the private-side?
| MR. McGILLIN: Well,Athe commitment.on'
the'private side is in negotiation, and it is a preconditionv

to the authorization to construct, not to the authorization

to adquire'propérty'for the project and —-

| JUDGE ERLICK: But then you end up
exactly the same blade'ﬁhé Monorail was where‘yOQ;#é acquired
all this property,Withoﬁt a project. | o

| MR. McGILLIN: But that happens. 2And it

has happened. And I'm not —— I'm not here —- I‘m thihere to

T B o O I T M Vo R S R A T2 5
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The law permits it. We have that aﬁthorizatibn to go
forward, and we're legally entitled to do so and have the
ﬁoney to acquire this property. It is not infrequent that,
particularly in right-of-way projects, that parcels are
acquired seriatim. And that there is not a restriction on.
the acquisition that if you get to the other end of the line
and your project falls apart, you now have to sell all the
property back or give it back. But that is what the law is.
And legislature could change that, but it has not done so.
jUDGE ERLICK: Mr. MCGilliﬁ, I'm;going to
give'you an opportunityhto reply affer I hear frgm Ms.”C%ark

ananrﬂ Nelson.

NEROM] U ST A S

-.MRQWMCGILLIN: Thénk yéu.‘

_JUDGE'ERLICK: Thank ydufl ‘‘‘‘‘‘‘
Ms. Clark, are you up next? |

MS. CLARK: Thank you, your Honor. Good

afternoon. Your Honor, agaih I'm Katherine Clark on‘béhaif

Qf West Marine, and I‘think'there's alsé an éntity named

"West Mariﬁe Finance Company," which my-understanding ——
JUDGE  ERLICK: Right.

MS. CLARK: -- has been subsumed by West

Marine Products. So we'll just call. everybody "West Marine"

in this one.

I'm going>to get down to - the question that you asked

three or four times: What happens to this property if this

O A 2 R N T A Y A A T 77 7 R Ry R s R e 75
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. project is not funded and HTK Management and Ment-(phonetic)v
and Monorail case says, it's out on the public market as
surplus property. And it seems to me that is the underlying
problem in this case, -is that this case —-- Monorail has
raised the point that when we are condemning property under
the auspicious of public use and necessity, there is almost a

higher. standard placed because we're not only displacing

R AR A

business owners,--such-as West Marine, but property-owners .. .- |

such as the Heglunds o .
| Tt would be sold on the public -- in the publlc dd”
marketplace, and my cllent would be out of bu81ness and )
Mr. Heglund would be dlvested. To answer your‘questlon;
sure, qulckly o _ | )  u”h;“ ;“l“
I‘m g01ng to go to the declaratlon of Angela Brady
JUDGE ERLICK: Let me grab that 1f I can.
MS CLARK' That was submltted on Frlday

mornihg. It's late submitted and we could have made a

motion --
JUDGE ERLICK: This is the reply?
MS. CLARK: Yes.
JUDGE ERLICK: All right.
" MR. McGILLIN: I believe,»Yédf Honor, if
I may —— and I don't want to interrupt. But I believe it Was
submitted on -- before noon on Thursday as requi;ed{"BUt_if

that's the case that it was submitted on Friday,dIrmlndﬁ

R R A B e R e
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. aware of it.

MS. CLARK: Oh, no. My point is it came
in the reply. It's not in the moving papers;u

JUDGE ERLICK: Correct.

MS. CLARK: And you ceuld strike it, but
we're going to ask you to take a look at it and consider some
things about this declaration. The first is that Ms. Brady
does not deeighate herself-as a speaking agent for the City.
That is the city counsel and the mayor. And while Ms. Brady

does have some 1nterest1ng information regardlng the prOJect

B e e ot

the mayor and the 01ty counsel are the people who have spoken %

in}the 2007 and 2008 ordinances. There are paragraphs, I
belleve, six and seven and eight and nlne that talk about
where the City is -- |

JUDGE ERLICK: Uh-huh,

MS. CLARK: -- in it's design process and
how much money it has spent. And frankly, that's all |
iirelevant fo; your -- consider teday.' It doesn' t matter
What does matter is whether or not this 1s‘a publlc.use, the'
public interest requires it, and whether or not the bropefty
is reasonably necessary.' | |

| And paragréph ten, which I think is probably the most
important paragraph of Ms. Brady's declaration, it says: The
City believes that the project construction qualifies for

state and federal money, and some of the improvements may be

O CR g Dk
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. paid by property owners located adjacent to the building

Page 19

(sic). Those are -- that i1s speculation.
JUDGE ERLICK: Located adjacent to the
roadway, you mean?
MS. CLARK: Right. So first, that's
speculation.
Second, if you lodk at the 2008 and the 2007

ordinances, they never say anything about adjacent property - -

owners. Ms. Brady is the only one that says anything abbut'f‘
that. Thg 2007 ordinance says that money'will be N
appropriated at some point in the future. - And the‘2008
6rdinance, which we have cited the relevant provisions of in
our'brief at page five, talks about the mayor‘gr thg_

executive coming up with the specific sources of funding.

JUDGE ERLICK: Uh-huh.
MS. CLARK: That's pagé five! your Honor,

or Mr. Bagdy's {(phonetic) affidavit, Exhibit A.

y
2
i
it
3

More particularly,‘it says: These sources should total

the equivalent of 36.2 million in funding for the project or

reductions or offsets in private participation funding
realized thrqugh real estate acquisition for right—qf—way
needs. B

I honestly don't know what that means, but it's

certainly not talking about adjacent property owners or an

LID or special assessment.
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Page 20
We notlced also that these particular ordinances do not

compiy with RCW 8.12.040 that requires the ordinance to

identify the funding sources and requires that an LID be
identified. That certainly is not in the 2008 ordinance, nor
is it in the 2007 ordinance. We note that our —

| “JUDGE ERLICK: Well, you could have

adjacent property owners contribute without forming an LID,

MS. CLARK: And that would raise on this
instance and this case, private participation.

JUDGE ERLICK: Which there's no

\

prescrlptlon agalnst You can have prlvate partlclpatlon as.

'.- ]

they dld 1n the Conventlon Center case.

MS. CLARK Most deflnltely you can, your

Honor. But in that case and in every other case,‘lnclud;ng
my case, the City of Lynhwood; we knew what it was. And wé'
don't know what it was -- what it is hefe today.

JUDGE ERLICK: Well, don't -- my
understanding is that the degree of private'participation is
irrelevant so ldng as the money is used for public purpbsef |
In other words, if we know .that this is a widening of

Mercer ——

MS. CLARK: Yes.
JUDGE ERLICK: -- and its right-of-way,

does it matter how much private funding goes into that, so §
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%

long as it's used for transportatlon purposes, Wthh is prima

fascia, public use, with the exception of that one strange
éaSe with the roadway that fit into the private --
MS. CLARK: The Tillman (phonetic) case?
JUDGE ERLICK: The Tillman case. Thank
yQu;

MS. CLARK: Your Honor, I'm not sure I

‘would agree with that, and this is is why: If I give you

$36.2 million -- and I don't have that kind of money to give
you. Bﬁt if I did, I Would expect something for”it( quidn't
Ié. v : Rt
- JUDGE ERLICK: I would expect it be- o
brought before' the judlClal conduct commlttee‘for exhlbltlng
$36.2 million. R
_ (Laughter.) ’ B
MS. CLARK: But the poiﬁt is, is_that the

notion that this is just $36 million coming from some-

identified -- unidentified private source that is used solely

for transportation money and nothing goes back the other way,
I'm sOrry,.f”juét;dbn't;buy. There 1s no ev1dence‘hete that

that's exactly what's going to happen. And that‘%’théA°f’“7

problem with where we aré now. We don't know. We don't'know

if it's just $36.2 million.

What we do know is that there is $88 million and

‘there's a shortfall. A portion of that is federal and state

e o N R T e B T N Y e g 2 R S P GO E T G Y T SRR S 3 2
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know what that is before they throw West Marine out. That's
simple. I cannot do my job, frankly, right now because I
can't look at the Convention Center case and West Lake I and
II and Lynnwood and even the Monorail case that requires me
to do this balancing test until I know what it's going to be.

And the only question -—- the question is not only

‘money, it's -what i1s the deal? What am I getting-for -it?- - ILf-

‘ this was an LID, T wouldn't be here. But we don't even knov -

that it's that yet ‘ A
| JUDGE ERLICK: Well, I understand what
you're saying, in terms of West Lake and in termslof Ahg
Convention Center t Both of which had -= neither“of which was
a transportation prOJect and both of which had a Significant
private component to it. West Lake to the degree that it was
not approved. Conventioh Center went theiother way because
it wae primarily a convention facility -- |

MS. CLARK: Right. - |

' JUDGE ERLICK: -- is what the supreme
court found. But here there's —-- I mean, the°projeétiit5elf
that's to bexfunded;hiS‘a transportation projectt"Yoﬁ're°"7
absolutely correct. We don't know where that‘fundingwisvi
going to come from and if there is a qﬁid pro qho,'which_I
assuﬁe would be your concern. But right now the condeﬁnation

is clearly for a court or -- and -- there's no evidence

S R S R T S T T S o g NN X 5 7 0 i SN S Ty 5
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otherwise that it's going'to be anything —-- I mean, the
design studies, everything --

MS. CLARK:. What —-

JUDGE ERLICK: -- I looked at indicate
that this property would be used for a widening of Mércer,

which would be -- by definition be a public use and the

right-of-way; and then, of course, the temporary construction

easement.

MS. CLARK: And I appreciate that, your-

Honor. And I bring you back. to the Tillman case which says
that not all roadway projects are transportation projects

just get through public use and necessity —-

o

JUDGE'ERLIéKim Well,AthattwasLap.eg
because it was roadway going to private property. Here we

g e e

have widening of Mercer.

MS. CLARK: Actually, your Honor, I think

what that was, was roadway that was going to connect into a

roadway structure.of a subdivision that was béing defeloped
by whatever the developer's name was in question. |
JUDGE ERLICK: Right.

'MS. CLARK: There was a map:inﬁﬁhe’éase
itself. What he was trYing to do was create'é‘néthrk of
roéds through his subdivision, which p;ésumabiy'ﬁere ﬁ
dediééted to the public within the plat.

It was not access to private property. He had'acéess
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. to the street roadway with -- by other means. He just wanted

another road to hook into his road structure. And if you
look at that case, you'll see the map I'm talking about. So
it wasn't just access to his private property, he just wanted
a better road structure. That's why I cited it.

I mean, i1f you think I didn't think very hard about
creating this particular opposition, I did. It —-- it doesn't
seem to me that where we have such a huge chunk of money--
comino from.an unknown private source, that it's appropriate
to go forward jﬁst yet.

Now, is it possible that in a couple of months after
the mayor makes hlS speech next month and the 01ty counsel )
fully con31ders thls,.that there would be money in place and'
it would pass constltutlonal muster? Absolutely »ThatLis‘an
absolute possibility. o

| . JUDGE ERLICK: Are you statlng that 1t
has to be either entlrely publically funded or it has to be
publically funded and the source of private funds has to be
identifiedé

MS. CLARK: Yes. It's the latter, Your
Honor, not the former ‘I - | }'q

JUDGE ERLICK: All right.i“So>let's’just"
take a hypotheticai that'We'll just throw out"and“¥— Volcan.
(phonetic) is known to finance it. |

MS. CLARK: Okay.

R S 0 Y 3 P A O e 7 o0
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JUDGE ERLICK: Now where does that get

you?

MS. CLARK: Then I get to look at the

~City's entire relationship with Volcan as demonstrated in the

entire South Lake Union neighborhood. The Mercer Mens

(phonetic) project is only one portion of the development of
the South Lake Union neighborhood. And if there are all
kinds of back-room deals going on, which this is-a part of
it, then that would all come into the publlc use and )
nece381ty analy31s

It seems to me that unless and until we know what 1t

. ".

is, we can t really deClde whether or not thlS lS arbltrary.

DA

and capr1c1ous And that S why we put it 1n our brlef that

way.

Qne of the City'svarguments is there's an‘impiied
argument.that.we're saying, that this is never going to be
built, so don't do this. I'm not saying that today.. I'n:
saying today that*I just don't know whether or not this is
proper or not right now.

Could they cure these defects next week?;‘éﬁreiieDenbt
it. Probably'w0n‘t‘cnée'them, if they havé‘a"Chapé%*éo;“.‘
until December. But the point is we're kind:bf"bntting the
cart before the horse here. That's why we'd ask you te
dismiss it and have the City reinitiate it. k

JUDGE ERLICK: Well, you certainly make a
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_ persuasive-argument in that regard. On the other hand, you

run into the cart and the horse problem.
MS. CLARK: And I hear -- you know, I

listen to Mr. McGillin's assessment that this is the way we

'always do it down at the Department of Transportation.

JUDGE ERLICK: No, I don't care how they

always do it.

MS. CLARK: Okay.

JUDGE ERLICK: What I do care about is
if, in fact; the funding is dependent upon having ﬁhé o
pfépefty and the right;éffway. In other wqrds(_whggver:is
going to come up_with“$3é.2 million -- we've‘ai#éaa? %éreed
it's not going'to be you -- ' | o

MS. CLARK: Or you.

' JUDGE ERLICK: Or me, for that matter.
-- 1is.going to want to know that the City has that property
before they come up with that money. So I understand -

MS. CLARK: And —- | -

JUDGE ERLICK: -- what you're saying,

Which'is: Well, wait a minute, before you take bur“pfoperty,

we want to see the‘$36;2,millidn; That's (inaudible)' -
problem.

MS. CLARK: I appreciate that, your
Honor, and I understand that that might be a pfactical

problem, but that's not part of the constitutional analysis.
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_ Just because because that's what the rules and regulations

3

|

are that may or may not be set forth by the Department of %

Transportation, either within the City or the state or even - |

the federal government, does not change your analysis under ;
the constitution. |

| JUDGE ERLICK: What -- what is -- what

are you relying on for the proposition that the funding'

source has-to be specifically identified?

T T

MS. CLARK: There'is nothing, your Honor
Ftankly, this is a new Case This is cutting edge publlc use
and necessity} But it's seems to me that if the Conventlon
Center says‘I have to balance, West Lake II says I have to

balance - West Lake I found no publlc use and nece531ty

And 1f you look at the Lynnwood case, what happened in

IEARN

£
Lynnwood was Vldeo Only had a corner of the property,_and the %

publlc fa01llt1es dlstrlct had acqulred a whole bunch of

property that was a —-—
-JUDGE ERLICK: Right.
MS. CLARK: -- that was a shopping

center. Well, we knew what it was in that case. 'We'knew

what it was in Convention Center. We knew what it was in

West Lake II. "We knew what it was in West Lake I. We knew
what it was.in Tillman. Every single one of those casés, the
private source of money’ was identified. -

So to answer your question: What's my authority? The'

o e T T T
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. entire body of law on this in Washington State, although it -

doesn't specifically say you have to identify it.

JUDGE ERLICK: But -- but what we knew in
West Lake and we knew in Convention Center and what we know
in Mercer Street —-- we knew in West Lake that there was going
to be a bunch of rétail shops -- |

MS. CLARK: Right.

JUDGE ERLICK: -- and a park;~

MS. CLARK: Right. "Architectural
Surplusage,"‘l beliéve is the word. | |

JUDGE ERLICK: We knew in thé"WestaLake
Center there'was going to be a bunch of retail‘ébbpéf——: o

| MS. CLARK: Uh-huh, :1   '.M

JUDGE ERLICK: I'm sorry, inﬁeanl;; Wesﬁ'
Lake. I meant Cbnventioh Center. There was going to be the
retail shops and there waé'going to be large'fQ the large
convention hall -- | |

MS. CLARK: Uh-huh.

JUDGE ERLICK: -- which they'said was
more public than private. They said West Lake wés mO£é"
private than public, ‘architectural surplusage. 'Théy did the
weighing. |

Here the ﬁroject doesn't call for anything -- I mean,

we know what the project is -- what the proposed project is.

It's the widening'of‘Mercér. It's the whole —-- 1it's the bike

. O 7 P T 3 23 A o e e e LA P
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what your concern is. Your ‘concern is that somebody pays
$36.2.million, they're --

MS. CLARK: Right.

JUDGE ERLICK: = -- going to want quid pro
quo. | |

MS. CLARK: ,Dérn right.

- JUDGE ERLICK:. But -- and~thatmmaywbe:mw
true. Assuming you're right, what he wants is a bridge'of-
some sort so that goes from the Hutch (phoﬁetié);Ceﬁtér over
to ——'I don't know |

MS. CLARK: Bridge to nowhere pe;hapé?

JUQGE ERLICK: Bridge to‘noyyw;eﬁ_.w L
But even if that'wére trﬁeh I don't see.h5Q thét-£sm

going to change the inquify here -

MS. CLARK: Let me —-

JUDGE ERLICK: -—- which is —;_‘.H

MS. CLARK: Uh-huh. .

JUDGE ERLICK: -- narrowly, is the

Heglund property going to be used for a transportation

~corridor?

MS. CLARK: TIf you ——'herefé.ﬁy_iétort7to
that, your Honor. Public use and necessity under Tillman,

you do not describe it with scalpelic precision —-- and I

4practiced How to say that.
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. trails and all that over on Valley. So we -- I understand
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Page 30
(Laughter.) :

JUDGE ERLICK: I read that quote, by the
way.
MS. CLARK: I went "whoa."

But I would direct you to two cases. One, back to
Tillman. Again, that was a transportation project that the
supreme ceurt said was purely.for private usee, eveh though
on its face it looked-like it was public.~~q~~wawwwwww~wﬂ

And thenlyou look'at Lynnwobd, there was no allegation
anywhere.

JUDGE ERLICK: That wasn't
transportation. |

MS. CLARK: It wasn't transportatlon, but

if we come back to transportation being a publlc ‘use and the

City' s clalm.ls that is has to be some sort of phy51cal -

occupatlon by the publlc -— it's in thelr brleflng - I would

disagree and say if you look at Lynnwood, lrrespect;ve oft_
whether or not it's a transportation project, thatjthere was
no allegation that there'was going to be a private use of the
Video Only project. And my argument te that was: Well, you
have to look at the project as a whole.

JUDGE ERLICK: Uh-huh.

MS. CLARK: Yeah, well,'the’project as a
whole here is South Lake Union. There are all klnds of these

going on. And I ‘get to knOW‘~— I can't put 1nto the record
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1 . here because I'm not sure I would get it in under relevance,
2 but I get to know where this money is cnming froﬁ and what
3 people get for it, irrespective of whether or not on its face
4 it's a transportation project or notf
5 That's my 15 minutes, YOur Honor.
6 JUDGE ERLICK: - Thank you, counsel.
7 MR. NELSON: I didn't mean to interrupt
8 if you want to --
9 JUDGE ERLICK: No, that's fine. I'll
10" hear'from.you,_Mr. Nelson. ' ; | n.
11 | MR NELSON I'd like to come nifh #his“
12 at a sllghtly dlfferent ‘angle. o
|13 JUDGE ERLICK: Okay.
”w).14 MR NELSON I think we' re done w1th the
15 court concepts npw, so T really don't need more than flve i
le minutes. o -
17 I think in the beginning, at least in my understandlng,
18 Mr. McGillin conflated a couple of pr1nc1ples, and I think
19 it's 1mportant.
20 | JUDGE ERLICK: Use and necessity?
21 MR;'NELSON: Yes, exactly.
22 'MR. NELSON: We are talking_about
23 arbitrary, capricioué; clear, pogent (phonetic),%éénvinning.
24 .That's on ﬁhe necessity-éide. | |
25 But on the use side, it's a purely -- it's a question - i
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. of law for the court. And I believe in his own brief he says

at page —-- in the appllcatlon on page 2: The City will
demonstrate by a preponderance of the evidence that the
acquisition is for a public use.

And I think that was correct. And I think that we just
—-—- these concepts are hard to seperate. But I believe we're
on a pre?onderance stahdard here in which the City bears the
burden on the issue of public use.

JUDGE ERLICK: I think that's probablyr'

correct.
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'burden, although there s a question as to whether there are

to transportation is presumptively for the.public'use. .And

MR. NELSON: Thath_my_ﬁirstrinnt,
My second p01nt -

JUDGE ERLICK: The Clty does have the

oy ¥ Pl i o R
A . . : - OIS '\u L L

R
) - : K

presumptlons with respect to that burden. The two: ‘
presumptions belng: One, there is deference(to the

legislative authority, in this case the city. counsel.

And secondly, that there is a presumption with respect

that's from the Puget Sound —- Central Puget Sound Authority.
MR. "NELSON: Those are out there, though
I'm not'——:lt seems’ llke they get an awful lot of mlleage out

of thlS‘lenglatlve presumptlon because they get” arbltrary

and capricious over here, and then they get Amry (phonetic)

e

over here too.

Esquire Depositions
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[ S JUDGE ERLICK: Well, arbitrary-and
:'17 2 -capricious is the -- is the -- o
3 MR. NELSON: Necessity --
4 JUDGE ERLICK: Is the -- and is the
5 : opposing partyfs burden to show that it's either fraudulent
6 or that it is arbitrary capricious in order to overcome the
7 presumption. That's my understanding of the law.’
8 MR. NELSON: Okay. I'm not_—— I don't
9 want to be overnecessitating.' I can't win over there.
10 VJUﬁGE ERLICK: You want to go OVer nse.
11 MR NELSON I've learned more about the
12 private component of thls project . in court here,todayhthan I
) 13 learned in the City S papers It isn 't there;ﬁotheruthan to
;n)'14A say we. need 36 2 million But we learned some reall; :AM;
‘15 important things today. We learned, number one, that the
16 project doesn't go forward -- that the private money doesn t
17  come in until we get baSically construction permits( 1t
18 sounds like to me, the'right—of—way dedicatiOn | p‘r
19 A JUDGE ERLICK: I don't thlnk that's -- I
éO. don't think that's a:oOnstruction permit That has to do» |
21 with the —= that s -= have to do with condemnations %
22 . | | MR. NELSON: Anyway, T learned that
23 -Atoday;A Andpmy point -~ then Mr. McGillin went on to say that
24 the negotiations are going on about this private —
';e) 25 JUDGE ERLICK: With -- with the other

. Esquire Depositions
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. land owners, I believe he said. Thét's what I heard.

-play with that concept‘a little bit.

the sentinel between tékings for -- to guard againstAtaking

Page 34

MR . NELSON; My sense was that the
negotiation was with the private --

JUDGE ERLICK: Oh, oh, oh. Yes.

MR. NELSON: ~- money was going -—- 1is
ongoing. .

JUDGE ERLICK: Yes, that's my
understanding as'well.v |

MR. NELSON: Okay. Let's take -- let's’

JUDGE ERLICK: = All right.

MR. NELSON: If I'm'right --

JUDGE ERLICK: Uh-huh.

MR. NELSON: -- then you,}the’Court, are

for'private purposes and. that when there is a private
component of a -- of a taking, that there has to be a

balancing to show that the purpose is predominantly

primarily public, and that any private portion is incidental.
Then I believe you cannot do that job here.
JUDGE ERLICK: Well, you -— you're -- now

you're doing the conflation because you can't céﬁfﬁséiprivate

Aparticipation_with private use. Those are two different

‘concepts. Private participation is irrelevant -- ‘ i

MR. NELSON: I understand. - - |

Esquire 'Depositions
206-624-9099



Page 35 ;

Esquire Depositions
206-624-9099

1 JUDGE ERLICK: -- if used for a public

2- use.

3 MR. NELSON: Like the Steilacoom casef

4 JUDGE ERLICK: Like the Steilacoom case,

5 exactly. 3

6 MR. NELSON: I agree. ?

7 But in'every case if you start with Theilman é
8 (phonetic), you go up to- Steilacoom, you go up to West Lake,

S and you'go to Convention Center, in each case there was an ;
10 artlculated thing that could. be analyzed And even though %
11 they don't talk about welghlng, they're welghlng back 1n . %
12 Thilman. - o . é

: [ IR I . o v oread et T,
13 JUDGE ERLICK: Uh-huh. 1
14 MR. NELSON:. They're saying this is just %
15 a‘road for a developer -= %
16 | JUDGE ERLICK: Right. i
17 'MR. NELSON: -- who isn't denied access‘ ?
18 to his property. It's predominantly private. :
19 | In West Lake, you know you're going to bulld a mall ?
20 That sounds prlvate And we are able to -- the court Was %
21 able to devesent. Andfih this case, it's undef“hédbtiatibh; s
22 You know, we don't know -- and I don't mean to be too %
23 extreme, but we don't‘know that this isn't a transportatioh i
24  project, a roadlright over to Paul Allen's slip for his E
25 yvacht. We can't know that. ;
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JUDGE ERLICK: 'If he parkéd it in front
of the freeway, you might be right.

‘MR. NELSON: Well, I mean it coﬁld be
over in Lake Union. The point --

JUDGE ERLICK:. We know —-— we know where

the -- I mean, that would be- incidental. I mean, if he wants. |

to put his yacht there, that's fine. But the point is: We
all know what Mercer is like. 2And -- and -- and this is a
project that's been studied and studied and studied and
restudied by the City for a decade plus now, and we know
exactly what the proposal is.

I mean, it's not as though they're saying, wéil, Qe
just want to put a road in there. We have the.Souphquke |
Union Transportation study, and it tells you, you know;vwhere
the road's going to go,'what it'é going to accomplish, whét
the projected vehicleé:per hour are. or what you have. fhere,
is some debate whether it's going to ultimately be a benefit
or not, but I -- I think that it's -- it's the_City's best
prbjection on improving a bad system.

So —— I meén, we know what the project is. Now,

Ms. Clark raises Some'jery interesting issues from my.
perspectiﬁe, which is: Typically when somebody gives ahbuhch
of money, they get something back for it.

MR. NELSON: More than 18 percent of the

funding for the project. We're‘talking about the missing

Esquire Depositions
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1 . funding .-- 18 -- or thirty-two point -- 36.2 over 200 is over
2 18 percent. |
3 JUDGE ERLICK: -We know that this area is
4 being developed. There's no question about it. We know that
5 as it is now, it is —-- from a transportation standpoint, it
6 is a mess. Now, if it is“improved, that would have some
7 indirect and perhaps directly beneficial results for the
8 adjacent land owners. But that still doesn't -- I mean, I —--
9 I don't see where the balaﬁcing would go in this project, |
10 given that it's intended to widen what is an existing |
11 thoroughfare right now.created to —- | |
12 MR. NELSON: And that's jﬁst‘thé‘Po;nt,
13 it's under'negotiation what the -- what the balancingAf—.wﬁét
14 you would compare to what. We don't even know. Aﬁdufhat's
15 where I think the reai defect is here. | ‘ N
16 In Thielman, Steilacoom, West Laké, and Cbnvention
17 ééntér there -1s incredibly precise detaii about whafwas |
18 balanced against‘what. And I don't think we can afford —- I
19 mean, I don't think constitutionally ybu can say:- Okay; I
20~-.know it can't be much.
21 JUDGE ERLICK: Your concern is that there
22 is going to be something given to the private investof.' |
23 | MR. NELSON: That'givés me something to
24 talk about that I don't know about here today. I'm{——
25 JUDGE ERLICK: It's going to avert what's
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. essentially, from my perspective, a public project to a-

predominantly private project. '

MR. NELSQN: Thilman was a road project
and the City -- or the county came in and argued for the
City. I can't -- I think it waé - publib use. It's a road.
And the court said: Well, let's look at the road;

JUDGE ERLICK: Well, I've iookea at the
road. The road goes from the Seattle Center or Fifth Avenue
North to --

MR. NELSON: Exactly. You know whét's on
this éide of the scale absolutely perfectly, but you don't

have any idea and they haven't told you what's on this side

.of the scale. And you're saying, I can't conceive of ‘

anything that would be.important enough.

But we're in-a world of burdens of prqof:éﬁd
constitutions. They;ve got to tell us what's on this‘side of
the scale, and they haveﬁ't done that. 1It's a black bég.

And théy, for some reason, want to leave us there..
I think the reason is because it's under negotiation.

We don't know what the private benefit, if any, is going to

be. We don't have an affidavit saying there is no private

benefit, period. They didn't put that in. They didn't'put
anything about their burden of proof in théirimb%ing papers
and theilr -- their affidavit from

Ms. Brady wasn't in strict reply, but it still dOesn't_do

e s S O by 0 S
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Page 39 |

- what it needs to do. It doesn't say that there is no private

benefit, such that you don't have to balance.
And now we know in court that the redson we don't know

is it's still under negotiation. They haven't filled up

‘their box. They haven't met their burden'of prootf.

‘'JUDGE ERLICK: Thank you, Mr. Nelson.
Mr. McGillin.

MR. McGILLIN: Thank you. Cases cited in

‘our reply to the motion -- by the way, our motion went

forward with the ordinance, which is the legislative findings
and the support and the rationale. Ahd'the legialative

determlnatlon was that the cost of acqulsltlon 1nclud1ng

'purchase prlce and transactlon costs, together w1th

relocation beneflts to the extent required by law, shall be
paid from funds appropriated or te'be appropriated for euch
purposes in connection with the project.

When that was challenged in the response .to our motion,

we filed the declaration of Ms. Brady, which discusses the

_sources of funding, the present funding, etcetera.

I -—- I will go back to one of the themes that We trled
to remain con81stent,en in our reply, and that is the court

in.the Convention Center case is very clear, it is_prlvate

‘use, not private benefit, that is the key. And merely

éhowing private benefit for participation is not enough.
That is the law.

R B B R R e B e A T
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court needs to decide. The Mercer case that is éited at page

_ . Page 40 |
The speculation about whether somebody may or may not

at some boint'in the future be in a position where there is a

question as to the publicness of their participation, is for

a separate challenge and could be challenged at that time.
That may or may not come to pass and the specter of it raised

by Mr. Heglund arid West Marine is not evidence. It 1is

SR TR R

speculation. It is not evidence.

And where we arein terms of the law at this point. in-
time is the original ordinance that authorizes copdemnationv'
saYs you have to have budget to do it. We have budget do it.

The ordinance that has been quoted as the source of the

concern is a budgeting ordinance that authorizes and

appropriates and shifts funding and cautions that tﬁe
remaining funding will have.to come in and be establiéhed.
But it expressly authorizes the continued appropriation of
property. Expfessly authorizes it. _ ; %
In the -- the issues related fo how the City-éogé‘aboutE

developing the rest of the budget are not issues that_this

4 of our memorandum says —- or stands for the proposition
that evidence to the school district's ability to pay the f
condemnation award, should it elect to proceed, was not ;
material for a hearing on public use and ngcessity. It's
right at the top of page 4. And that's still good law in

this staté.
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.questioning the funding, per se, but rather the funding from

Page 41 ;

JUDGE ERLICK: Well, they're not

a private source that they intimate may change the complexion
of the project and convert it from what appears right now.to
be primarily for public use to more of a private use. And
that that's when the weighing has to occur.

MR. MCGILLIN: I would agree that that is
the law, but that is not where we are at this point in time.
And were'that to.be the case if there were, in fact, a
private use of the property that is acquired for this
right-of-way, if there were, in fact, ev1dence of that then
that's subject to challenge in that portlon of thlS prOJect

» They could go to the leglslature and they can. say
Thlsycrossed the llne It is no longer a publlc use. You re
committing or permitting or using publlc monies -- public
power, etcetera,'etcetera, for private use, and they can
challenge that there.

To come to a public nse and necessity hearing Where the
clear evidence is that it is a road project on an ex isting
roadway for which“there is authority to condemn.and budoet'to
acquire the property and say there mlght be thlS whole
specter of thlngs out there that we would 'all" llke to know
about this project before this court can decide public use
and necessity is contrary to the law in the State of

Washington.
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1. The courts have even gone so far as to say, it is not i

2 even necessary that the project be designed. When if is for
3 roadway purposes and the legislature has decided that it is
4 necessary, that's a public use, and it is necessary, thén ' %H
5 that determination of neceséity is and should be what

6 governs, absent a showing Qf fraud.

7 And we meet our burden'when we bring in the legislative
8 determination. We meet our burden when we show the court

9 that this is, in fact, a road project. They have the burden

10 of showing that it is not, in'fact, a road project. And they
11 —— they have not met that burden. } u' |

12 V JUDGE ERLICK: But what ﬁhewpgdpé;ty’ “ N
13 owners are contendiné is not just whether the Héélﬁﬁd |
14 properﬁy would be used fér public purpoée or public ﬁse, but
15 whether ultimatelyAthe entiré project would be used for

16 public use. |

17 ‘ ‘ MR. McGILLIN: . Uh-huh.

18 JUDGE ERLICK: And that we don't —-- we

19 | can't'know fhat unless and until we know what the final

20 -broject is goigg‘téllook like after the priﬁate;fﬁnde;“has'
21 - completedlnegotiatiohs with the City. |

22 : MR. MCGILLIN: I understand their -

23 contention, and I submit that is a -- a defense of this

24 action that simply isn't recognized in law. And that this -~

25 . ‘ JUDGE ERLICK: There's a —- there's --

e B T o ¥ ey o oy T e NI T 0 i T NS NG 1 X s

Esquire Depositions
206-624-9099



: /.‘-

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

Page 43

. weighing is recognized in the law.

MR. McGILLIN: Only when there is a
shqwing of public use —-- or private use, and there is no
showing of private use when what we have -- what is designed
and what we have shown in the legislation and attached to the
City's ordinance is a private property surroﬁnding whaf is,
in fact, a public use.

The fact that there are private properties lying along
the roadside should not tip the balanée one'way or. the other.
They —-- they -- théy‘truly don't --

JUDGE ERLICK: Well, there will be

.incidentél benefit.

MR. McGILLIN: -- tip theubé;éﬂpe; théy
don'f make it a pfivafe use. Y -

JUDGE ERLICK: Mr. McGillin, thank you.

MR. McGILLIN: Thank_you.

JUDGE ERLICK: We'll take about a seven.
or eight minute recess, 'and then the Court will render ité
decision. Thank you. Court will be in recess. |

(A recess was taken.) -

THE BAILIFF: Please rise. |

THE CLERK: Court is back in session. -

JUDGE ERLICK: Please be seated. We're
back bn fhe record in the matter of City of Seattle versus

Heglund, West Maiine, et al. This~matter_is beforg the Court

7 N Y T
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- 1 . on the City's application for detérmination of public use and

2. necessity. The Court has reviewed the submissions of the
3' parties and has heard the argument of counsel, renders the’ |
4 following decision:

5 RCW 8.04.070 reQuires that a proposed condemnation be
6 necessary for the public use. Our cou:ts‘have developed a

7 three—-part test to evaluéte eminent domain cases. For a

8. proposed condemnation.to be lawful, the state must prove

9 fhat: One, tﬁe use is public. Two, the public iﬁterest
10 requires it. And three, the property appropriated wast 
11 necessary for that pﬁrpqse.  _ -
12 . In re, City of Seattle, 96 Wn. 2d 616, 1981 case,
13 citing King‘County versus Thielman, 59 Wn. 2d 586,_a_1962r
caSé. . |
15 . First while the detefmination of public use is for the
16 courts, the Washington Supreme Court has explicitly stated
17 thét it will show great deférehce to legislative
18 = determinations.

19 _ City of Des Moines versus Hemingway (phonetic) 73 Wn.

20 2d 139.
21 More over, the condemnation of private property for

22 public transportation is within the state's emiﬁent domain .

23 power and almost categorically a publié use.
24 . State versus —-- State Exrel Devenshire (phonetics)

] 25 versus Superior Court for King County, 70 Wn. 2d 630, a 1967

B R B R e e S T P e
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necessarily corrupt the public nature of that project.

Page 45 %

. case relating to the condemnation of private property for the

1962 Expo Menorail, Which was determined to be a public use.
Also cited central path -- Central Puget Sound Regional
Transit Authority wversus Miller, 156 Wn. 2d 403 at 411 A, a
2006 Supreme Court case.
Contrary to the property owner's assertions in this

case, private funding alone of a public project does not

Property owners here cannot cite authorlty to support thelr '
argument that private contribution to project's expenses |
defeats the exercise of eminent domain.

‘ On the contrary in the Town of Steilacoom versus
Thompson,‘69 Wn. 2d 705, the Washington Supreme Court
afflrmed a flndlng of publlc use and nece831ty where a
private developer advanced funds for. condemnatlon awardeﬂand
financed a public sewer extending to his development.

Private funding of a public project alone ie not
sufficient to defeat the City's exercise of the power of
eminent domain. In light of the deference given to the
legislative bedy,’ih this case the Seattle City Counsel, and
given the absence of eﬁidence that either the Heglund
property or the South Lake Union Transportation project as a

whole is primarily to be used for private use, this court

concludes, the City has met its burden with respect to the

public use of this property.
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Turning now to the.necessity component of the ‘

three-part test. Whether condemnation is necessary is
largely a question for the'legislative body of the
jurisdiction or government agency seeking condemnation.

Hemingway 73, a Wn. 2d at 139. A legislative body's

declaration of necessity, quote, is conclusive in the absence

of proof of actual fraud or such arbitrary and capricious

conduct as would constitute constructive fraud, end quote. . 3 |
Also from the Hemingway case, citing City of Tacoma

versus Welker (phonetic), 65 Wn. 2d 677.
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In the condemnation context, necessary means, quote,

reasonable necessity under the circumstances.

2d 153, a 1963 case.

need.

R

State Ex Rail (phonetic) versus Superior Court, 61 Wn.

It does not mean immediate absolute or indispensable

Also from the same case, Lang versus Superior Court.

Typically challenges to necessity are raised when arguably

excess land is seized or when condemnation is for a disguised

private use.

" Washington State Convention and Trade Center versus

Evans, 136 Wn. 2d, 811, 1998 case. Holding the condémnation:

of property needed for the Convention Center expénsion was

government, judicial review is deferential,‘aléo from the

Out of respect for our coordinate branches of

T Y 4 R R B A S o R BT NS
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. Washington State Convention case.

Additionally; when 1t comes to such discretionéry
details as to the particular land chosen, the amount of land
needed, or the kinds of legal interests in that land that are
necessary for the project, many Washington déecisions have
said that the condemnor's -- in this case the City of
Seattle's —-— judgment on these matters will be overturned
only if- there is,--quote, proof of actual fraud-.or-such- ..
arbitrary a@d_capriciggs conduct‘és‘wquld amount to
éonstrﬁétivé fraud, epa éuote,

Centrél Puget Soﬁnd Reéional Transit Aﬁfho£i£§w§§rsus

Miller 156 Wn. 2d, 403 at 411.

Pagé 47 S
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This court is sympathetic to the plight of the property ?

owner in this instance. With private fﬁnding uncommitted and
still under negotiations, is there .a risk that this overtly
public project will bé convefted to private use?; Th;é |
specuiativé'concern does not .rise to the levei‘éf shdwing o
fraud'orvarbitrary ahdicapricious conduct. | |

‘The City through its South Lake Union Trénspoﬁtétion:
study, its other evidence and declarations has'carriedﬂits
burden.bf showing both public-use and necessity. And this
has not been overcome with the necessary proof to bvérfurn
legislative judgment of the City of Seattle with respect to
this transportation project.

Accordingly, the City's application to'dééiare'publiC'“

Esquire Depositions
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. use and necessity with respect to the Héglund, the West

Marine property is granted. Court will enter an appropriate
érder to that regard.
"Mr. McGillin, do you have a proposed order?
| | MR. McGILLINﬁ .i have a proposed order,
your Honor.

JUDGE ERLICK: All right. And if you
would, please, present ﬁhat to counsel for their review at
this time.

And Mr. McGillin do you have any questions?

MR. McGILLIN: I have no questions, your

‘Honor.

JUDGE ERLICK: Ms. Clark. n

'MS. CLARK: Né, your Honor. fhank y5u;

JUDGE ERLICK: -You'refwelcome, |
Mr. Nelson.

MR. NELSON: None, your Honor.

MR. McGILLIN: May I approach, your

Honor?

JUDGE ERLICK: Yes, you may.
MR. McGILLIN: Your Honor, this is the
originél. Would you also require a working copy --
| JUDGE ERLICK: No. | )
MR..MCGILLIN: -- for yéur records?

JUDGE ERLICK: King County didn't weigh

B A B L T T S O S e R A e o e Tty Y S A T S
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. in, did itw?

blank.

sée the —-

MR. McGILLIN: No.

Page 49 ;

MS. CLARK: No, they didn't.

MR. McGILLIN: That's why I left that

JUDGE ERLICK: Okay.

MR. McGILLIN: I was not sure.

JUDGE ERLICK: I didn't see anything

either. I'11l put in there that they didi not -- having not

responded.

Yes,

relates to

Ms. Clark,

" -

MS. CLARK: Your Honor, paragraph three

a- scheduling order.

... JUDGE ERLICK:. . Yes. . .

MS. CLARK: I am not in a position to be

agreeing to dates certain. 1I'd rather have a look at myl

calendar.

today.

And I'm not sure it's appropriate in your order

JUDGE ERLICK: If --

MS. CLARK: I'm certainly happy to

discuss a separate stipulation regarding such dates, but I

would suggest that paragraph three be deleted.in its

entirety.

JUDGE ERLICK: All right.

Esquire Depositions
206-624-9099
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Does this set a trial date?

Page 50 |

MS. CLARK: It does not, your Honor, but

it sets certain discovery deadlines and appraisal

information. And I flat out need to talk to my client and

the court order. And I just don't think it's appropriate in

an issue or order on public use and necessity.

JUDGE ERLICK:

I think the appraisal -- I

think some of this is statutorily mandated.

not all of it is.

MS. CLARK: Some of it is.

JUDGE ERLICK:

I agree. But

Okay. Well, I didn't

realize this until yesterday, as I was reviewing some of

this, that this is actually Judge Roger's case. So he's --

you're going to try the -- the value issues before Judge

Rodgers but --

Mr. McGillin.

MR. McGILLIN:

If I'might be heard, I

believe the -- your department raised the question why this

is noted for —--

JUDGE ERLICK:

Right.

MR. McGILLIN: -- this department. And

the reason is, before we file, we don't know —--

presiding.

JUDGE ERLICK:

MR. McGILLIN:

e R e B T S R o S T e s
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1 This is -- what is proposed in paragraph three of the

2 order is intended to set outside deadlines, not specific
3 dates. .And the reason for doing so is because there is
4 mandatory ADR, we do not want to put the parties at risk of .

5 losing the ability to depose witnesses who may not need to be

6 deposed. It's up to each party to decide, for example, until

7 after ADR has (inaudible), witnesses who are experts or
8 appraisers —-- the actual exchange of-appraisal, equivalent

9 appraisal information. And that term is from the statute,

10  "equivalent appraisal information."
11 JUDGE ERLICK: Right.
12 ' B MR. McGILLIN: Is so that that occurs

13 tlmely in reference to the ADR deadline.

~ 14 The wrltten discovery deadllne is so that -- such thatv

15 partles can reasonably obtain such dlscovery as they need in
16 order to do; among other thlngs, get ready for ADR and also
17 to adv1se their appraiser. . |

18 ' To the extent that these proposed additional'scheduling

19  deadlines would impose a hardship on opposing counsel or

‘20 their clients, I —— I think it would be appropriate at that
'21. time to request relief. But as these are sort of outside‘

22 deadlines that are more unique to condemhation'cases,bthatvit
‘23A~ might be appropriate to have them in there. |

24' " If the.court wishes to refer this to Judge Rogers,

125 we're glad.to take that order up there.. But we have -- this
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. 1s our proposed schedule from early'é— from the middle of
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August. And we've heard nothing to suggest that this imposes
a burden.

JUDGE ERLICK: Mr. Nelson, do you have a
position on this?" |

MR. NELSON: I don't, your Honor.

JUDGE ERLICK: Ms. Clark.

MS. CLARK: I just hope you cén
appropriate an order on public use and necéssity, your Honor.
And I don't think I should have to come to this court to-get
a change in date on something that i just don't think is
appropriate and included in the order. | o

JUDGE ERLICK: All right; ﬁhafwi will do
ié - Mr}ﬁMcGillin, why don't you separately file a motion
with Judge Rogers.
| MR. MCGILLIN: I can do that.

MS. CLARK: Or we could do it by
stipulation.

JUDGE ERLICK: Or you could do it by
Stipulation.
| | MS. CLARK: I'm happy to, just not in
this 6fder. .

JUDGE ERLICK: Either way. And that's
fine. And I undérstand Ms. Clark's concern, which is éhe may

agree to this, but doesn't want to be boxed-in_right at the

Esquire Depositions
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. moment-.

MS. CLARK: Right.

JUDGE ERLICK: Wants to discuss this with |

her client.

So what I'm going to do -- let's see. It says, "The'
parties shall follow the case schedule issued by the Clerk of
the Superior Court," except as modified by the IC judge,
Judge Rogers, or as stipulated to by the parties. All right.

Anything -- so I'm to cross off "a" through "e.a

And again, I just -- I do think itfs advantageous to
have these types of deadlines. In terms of the aotua}'_
deadlines, that's -- I think that's appropriate for counsei
to work out as to what works for them or to have both 51des
be able to argue it before Judge Rogers. | -

If there's nothing further in the order, I'll gobahead
and enter that right now. And then ask that Mr. McGillin, if
you would go ahead and sign the presentatlon And then if |
all other counsel would just note it as presentatlon waved.

Counsel, I appreciate your briefing.
These were very interesting.and challenging iseuee and ‘also
your courtesiee during the oral argument today.

'MS. CLARK: Oh, thank you) ydueronor}

JUDGE FRLICK: You're welcome.

MS. CLARK: Are people not courteous in

this courtroom?

Ry R Y NS
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JUDGE ERLICK: I appreciate your ?

courtesies.
Court will be recessed at this time.
THE BAILIFF: Please rise.

(Hearing concluded.)

It

I

}‘

A
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The Honorable John P. Erlick

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

: ’ . )
CITY OF SEATTLE, a municipal corporation, )
. Plaintiff, . ) No. 08-2-27604-0 SEA
) ,
Vs. ' ) FINDINGS AND ORDER OF PUBLIC
: ) NECESSITY AND USE AND SETTING
ALBERT HEGLUND, JR., and HELENE) DISCOVERY DEADLINES

HEGLUND, husband and - wife; WEST)
MARINE FINANCE COMPANY, INC.)
WEST MARINE, INC.; WEST MARINE)
PRODUCTS, INC.; A. HEGLUND JR, DBA A) -
H PROPERTIES; and KING COUNTY, a)
subdivision of the state of Washington, )

)
Respondents. )

The City of Seattle applied to this court for determination of public use and necessity and
determination of its compliance with notice requirernents prescribed by law, in regard to the land
sought to be acquired by the City in this domain action and Respondents Heglund and West

Marine having filed opposition pleadings and having made opposing arguments and Respondént

King County having ng+ ne%(/no@/ Based upon the pleadings, recitals contained in City of
Seattle Ordinance 122505 and 122686, and the City’s litigation guarantee, the Court makes the

following findings:

~FINDINGS AND ORDER OF PUBLIC NECESSITY AND USEAND™ ~ Thomas A. Carr ~

] . Seattle City Att
SETTING DISCOVERY DEADLINES - 1 600 Fourt Aveme, 4t Floor

' ' P.O. Box 94769
Seattle, WA 981244769

(206) 684-8200
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The court finds that fhe pleadings in support of :1ts motion demonstrate satisfactory
proof of service of the City of Seattle’s Petition in Ern.inen~t Domain and notice of this hearing on all
parties requiring notice of these proceedings.

2. The court finds that Albert Heglund, Jr., and Helene Heglund are the property
owners, and that there are no. owners or persons entitled to notice who are not named in this action.

3. The court further finds that prior to the adoption by final action of the Seattle City
Council of Ordinance 122505 grantiﬂg the authori‘ty to the City to condemn the real properfy and

other interests which are the subject of this action, the City gave notice of the final action as

required by RCW 8.25.290.

4. The court finds that the City’s adoption of its Ordinance is entitled to great deference

by the court and is conclusive absent the presence of actual or constructive fraud and that

Respondents have the burden of proof as to the same.
s. . The court further finds that Respondents have not met their burden of proof and that
there is no evidence that the Ordinance was adopted as a result of actual or constructive fraud.

5. | The court further ﬁn&s that the City has complied has fully complied with its
obligation under RCW 8.25 290, to notify all persons identified on the Tax R@lls of King County
Washington as having an ownership interest in the property prior to adoption of 1ts ordinance
authorizing this action, by certified mailing and publication.

| ORDER
ITISNOW THEREFORE ORDERED
L. That pubﬁc use and necessity exists for the City to condemn, take and damage the

property which is the subject of this action and that the City’s ordinance authorizing this action was

FINDINGS AND ORDER OF PUBLIC NECESSITY AND USE AND - Thomas A. Carr

SETTING DISCOVERY DEADLINES - 2 00 Pt A Floor

' P.O. Box 94769
O R ‘ G . Seattle, WA 98124-4769

(206) 684-8200




10

11

12
;§3
14
15
16
17
18
19
20
21
22

23

R

adopted in a lawful manner; and

2. That a trial shall be had to determine the just compensation to be paid by the City for

the rights acquired herein; and

3. The parties shall follow the case schedule issued by the Clerk of the Superior Court
T JZC Ju 0(32,/ ’:E,oc/?p

Q-3 ).9
of King County Washington, except thatthe-same-is modified as%i—bws:

Jr ad Fr \/{Wf"’——a/"/"D

—T
Jrm (Pog’rw
’ a. Al written discovéty shall b completed at least'90 days prior

b.  All deposition testime

event that mediation does ng

before the trial date.

except expert witnesses and

by —#u e

" DATED this ZZAH_,Aday_of W,\ ,2005. .
- RN

<JUD&FE JOHN P. ERLICK

PRESENTED BY:

THOMAS A. CARR
Seattle City Attorney

he date of trial.

raisers shall be taken at

cceed, the deposition of expert witness,

By// %

William G. McGillin, WSBA #6018
Sr. Assistant City Attorney

Attorneys for Petitioner The City of Seattle -

FINDINGS AND ORDER OF PUBLIC NECESSITY AND USE AND

SETTING DISCOVERY DEADLINES - 3

ORIGINAL

Thomas A, Carr

Seattle City Attomney

600 Fourth Avenue, 4th Floor
P.O. Box 94769

Seattle, WA 98124-4769
(206) 684-8200




10
11
12
i3
14
5
16
17
18
19
20
21
22

23

APPROVER PORERFRY
NOTICE OF PRESENTATION WAIVED

ALBERT HEGLUND, JR., AND HELENE
HEGLUND AND A. HEGLUND JR. DBA A H.PROPERTIES ,

By: W
Jghn P. Braislin, WSBA #396

ttorney for Respondent Albert Heglund, Jr., and Helene
Heglund and A. Heglund JR. DBA A H Properties

AP R T RO BENTIEY

.NOTICE OF PRESENTAT’ION WAIVED:

WEST MARINE FINANCE COMPANY, INC.
WEST MARINE, INC.

WEST MWRODUCTS, INC.
By: L& ()?\

Catherine C. Clark; WSBA #21231
Attorney for Respondent, West Marine Entities

APPROVED FOR ENTRY,
NOTICE OF PRESENTATION WAIVED:

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By: -

Margaret Pahl, WSBA #19019 -
Senior Deputy Prosecuting Attorney
Attorneys for King County ‘

FINDINGS AND ORDER OF PUBLIC NECESSITY AND USE AND .

SETTING DISCOVERY DEADLINES - 4

ORIGINAL

Thomas A. Carr
Seattle City Attorney

600 Fourth Avenue, 4th Floor
P.O. Box 94769

Seattle, WA 98124-4769
(206) 634-3200




