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Pursuant to RAP 10.8, and on behalf of Amicus the National

Fibromyalgia Association, submits the following additional authority

regarding the applicability of Frye to causation questions in civil cases.:

Trial Court Decision in LaMonte v. Cock, King County
Cause Number 00-2-06015-7KNT Nobel Coatings Inc, the
case now before the Court.

Forensic Epidemiology: 4 systematic approach to
probabilistic determinations in disputed matters, Journal of
Forensic and Legal Medicine 15 (2008) 281-190. An
article by Michael Freeman PhD, MPH, DC, Adjunct
Associate Professor of Forensic Medicine and
Epidemiology, Department of Public Health and Preventive
Medicine, Oregon Health and Science University School of
Medicine (OHSU); Annette M. Rossignol ScD, Professor,
Department of Public Health, OHSU; and Michael L. Hand
PhD Professor, Atkinson Graduate School of Management,
Willa@ette University, published by Elsevier in their

Journal of Forensic and Legal Medicine.



A Systematic Approach to Clinical Determinations of
Causation in Symptomatic Spinal Disk Injury Following
Motor Vehicle Crash Trauma, American Academy of

Physical Medicine and Rehabilitation, Vol. 1, 951-956,

_October 2009 by Michael Freeman PhD, MPH, DC,

Christopher J. Centeon MD, and Sean S. Kohles MD.
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The undersigned hereby declares under penalty of perjury under the laws
of the State of Washington that, on the below date, I emailed or caused
delivery of a true copy of the following documents:

Statement of Additional Authority Pursuant to RAP 10.8 Submitted by
Amicus National Fibromyalgia Association and appending the court order
and two articles referenced;

to the known attorneys:

Mr. John R. Connelly, Jr
Mr. Lincoln Beauregard
Connelly Law Offices
2301 N. 30th St.
Tacoma, WA 98403

Kelly P. Corr

Steven W. Fogg

William Walsh

Seann Colgan
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DATED this 16" day of June, 2010, at Seattle, Washington.
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SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND FOR

THE COUNTY OF KING :
)
) Case No. 00-2-06015-7KNT
REBECCA LAMONTE, g
PLAINTIFF, ; ORDER GRANTING PLAINTIFF’S
vs. ) MOTION TO ALLOW EXPERT
)
TESTIMONY
SHERMAN COOXK, et al., ; 0
' )
DEFENDANTS. )

THIS MATTER came before the undersigned Judge of the King County Superior
Court on the Plaintiff’s Motion to allow expert testimony on the issue of causation in a
case involving a medical diagnosis of fibromyalgia. The Court held a multi-day hearing
where both the plaintiff and defendant were able to fully and comprehensively present
evidence on this issue. After the conclusion of this hearing the Court carefully reviewed
all evidence presented including all exhibits and all existing case law. The Court did not
consider, however, the results of a companion case brought before the Honorable Andrea
Darvas, also of the King County Superior Court, because it is this Coust’s impression that

each case has to be decided on its own. King County Superior Court

401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION
TO ALLOW EXPERT TESTIMONY
Page 1
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General Rules for Frye

To be admissible, expert testimony concermning novel scientific evidence must
satisfy both Frye and ER 702. “Washington courts have applied the Frye rule to both
criminal and civil cases.” Ruff v. Department of Labor and Industries of the State of
Washington, 107 Wn. App. 289, 28 P.3d 1, 300 (2001). The general Frye rule is
articulated as follows:

Just when a scientific principal or discovery crosses the line between the

experimental and demonstrable stages is difficult to define. Somewhere in this

twilight zone the evidential force of the principle must be recognized, and while
courts will go a long way in admitting expert testimony deduced from a well-
recognized scientific principle or discovery, the thing from which the deduction is
made must be sufficiently established to have gained general acceptance in the
particular field in which is belongs.
293 F. 1013, 47 (1923). “This involves both an accepted theory and a valid technique to
implement that theory.” State v. Cauthron, 120 Wn.2d 879, 889, 846 P.2d 502 (1993)

overruled on other grounds.

~ Thus, when examining a Frye question, the court must determine: (1) whether the
underlying theory is generally accepted in the relevant scientific community and (2)
whether there are techniques, experiments, or studies utilizing that theory which are
capable of producing reliable results and are generally accepted in the scientific
community. Grant v. Boccia, 133 Wn. App. 176, 179, 137 P.3d 20 (2006). “When
general acceptance is reasonably disputed, it must be shown, by a preponderance of the
evidence, at a hearing held under ER 104 (a).” State of Washington v. Kunze, 97 Wn.

App. 832, 853, 988 P.2d 977 (1999).

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION
TO ALLOW EXPERT TESTIMONY
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Frye Doctrine analyzing non-traditional scientific theories

Frye is an evolving doctrine that requires the law governing the admissibility of
scientific evidence to adapt with advancements in science and increased information.
Never is this more true than in the medical field’s acknowledgement of the existence of
the diagnosis of fibromyalgia. As recently as fifteen years ago fibromyalgia was not a
widely accepted medical diagnosis. But with more information, more evidence and more
physician inpuf that has changed.

Courts around the country have emphasized that fibromyalgia is now “widely
accepted in the medical community as a recognized, diagnosable syndrome, even if its
etiology and process are not entirely understood.” Labrecque v. Sqdexho US4, Inc., 287
F.Supp.2d 100, 103 (2003). Furthermore, the Grant Court cites cases that all agree that
there is no dispute that fibromyalgia is a “legitimate, potentially debilitating, and very

painful condition.” See Grant , 133 Wn. App. at 183-85; Riccio v. S & T Contractors, 56

|Pa. D. & C4™ 86, 2001 WL 1334202 (2001); Marsh v. Valyou, 917 So.2d 313,

Fla.App. (2005‘). Moreover, Judge Poser explained that “fibromyalgia . . . [is] a common,
but elusive and mysterious disease . . . [and] its symptoms are entirely subjective.” See
Hawkins v. First Union Corp. Long-Term Disability Plan, 326 F.3d 914, 916 (2003).
Notwithstanding that “there are no laboratory tests, or objective clinical tests, for the
presence or severity of fibromyalgia, the Court had “no serious doubt that [plaintiff was]

afflicted with the disease.” Sée id. Thus, a disease that was once not even recognized is
now a widely accepted diagnosis and recognized by courts around the country. Similarly,

the causes of fibromyalgia must also evolve as more information, more evidence and

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF'S MOTION
TO ALLOW EXPERT TESTIMONY
Page 3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

more physician input become available. Some courts have already allowed the admission
of causation evidence in fibromyalgia cases. See Epp v. Lauby, 271 Neb. 640, 715
N.W.2d 501(2006).
In the present case, this court heard from Defendant’s expert witness Dr. Reynold
Karr, who disagrees that there is a causal relationship between fibromyalgia and trauma.
His testimony criticized a lack of objective data which he opined would necessarily
require long term prospective studies. This court believes, however, that a study of such
magnitude reciuired by Dr. Karr would be virtually impossible and far too costly to carry
out. Had such a study been required to prove the existence of fibromyalgia, it would
have never been recognized as a valid medical condition. Therefore, because of
fibromyalgia’s inherently subjective diagnosis, it is inappropriate to be required to wait
for an objective study to exist before admitting plaintiff’s causation testimony. Lastly,
Dr. Karr’s criticism of subjective scientific evidence is not consistent with what other
Washington Courts have determined to be sufficient in related subjective scientific fields.
For example, like other courts around the country that have been flexible in
applying Frye, Washington Courts have also held that other comparable subjective
diseases are admissible under Frye. The court in Washington v. Greene, held th;at a
psychological disorder defined by subjective criteria outlined in the American Psychiatric
Association’s Diagnostic & Statistical Manual of Mental disorders (4th ed. 1994) (DSM
-IV) satisfied the Frye test because it was generally accepted within the relevant
scientific community as a recognized mental condition that is regularly diagnosed and
treated. 139 Wn. 2d 64, 984 P.2d 1024 (1999).
King County Superior Court
401 Fourth Avenue North

Kent, WA 98032
ORDER GRANTING PLAINTIFF'S MOTION

|| TO ALLOW EXPERT TESTIMONY
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“As the Court of Appeals noted, the American Psychiatric Association includes
DID (dissociative identity disorder) within its diagnostic and outlines the diagnostic
criteria for the disorder.” State of Washington v. Greene, 139 Wn.2d at 71 (citing
Greene, 92 Wn. App at 97-98, 960 P.2d 980 (citing DSM-IV at 484-87).

“The DSM-IV’s diagnostic criteria and classification of mental disorders ‘reflect a
consensus of current formulations of evolving knowledge’ in the mental health field.”
Greene at 71 (citing Greene, 92 Wn. App. at 98, 960 P.2d 980 (quoting DSM-IV at

xxvii).

In the Greeme court’s analysis of whether DID satisfied Frye, it offered
background information to explain DID and its diagnostic criteria.

DID is more commonly known as multiple personality disorder. DSM-IV
recognizes five distinguishable dissociative disorders, of which DID is one. The
DSM-IV provides the following diagnostic criteria for DID:

(A)A presence of two or more distinct identities or personality states (each with
its own relatively enduring pattern of perceiving, relating to, and thinking
about the environment itself).

(B) At least two of these identities or personality states recurrently take control of
the person’s behavior.

(C) Inability to recall important personal information that is too extensive to be
explained by ordinary forgetfulness.

(D) The disturbance is not due to the direct physiological effects of a substance
(e.g., black outs or chaotic behavior during Alcohol Intoxication) or a general
medical condition (e.g., complex partial seizures).

Greene 92 Wn. App. at 68-69 (quoting DSM-IV at 487).

Similar to the plaintiff’s disorder in Greene, in the present case, the plaintiff’s

disease is also diagnosed by subjective characteristics. See Greene, 92 Wn. App at 68-

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’'S MOTION
TO ALLOW EXPERT TESTIMONY
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'69. Meaning, diagnosing fibromyalgia is a subjective process in which the patient
describes their pain level often by pointing at pain diagrams.

Fibromyalgia is analogous to DID in that both are relatively recently generally
accepted disorders with subjective diagnostic criteria. Moreover, notwithstanding DID’s
subjective criteria, the court determined that evidence that the plaintiff suffered from DID
was admissible under Frye. Similarly, even though fibromyalgia is also subjectively
diagnosed, it too can satisfy Frye.

Here, however, the test is not whether or not the condition of fibromyalgia exists.
We have shown that it is now properly recognized. Here, the question is whethe; or not
the theory that trauma can be a cause of fibromyalgia can be presented to a finder of fact,
in this case a jury. Accordingly, the court must view trauma as a potential cause of
ﬁbromyalgia through a non-traditional Frye lens to determine whether it is based on a
scientific theory or principle which has gained general acceptance in the appropriate
scientific community. Meaning, because fibromyalgia does ﬁot fit the traditional
diagnostic mold, ’l;he court should not scrutinize the evidence under traditional stringent
scientific standards. Moreover, insisting that every scientific theory or principle be put to
the same test of admissibility utterly disregards the great disparity that realistically exists
in different disorders and diseases. Thus, the non-traditional disorders such as DID and
fibromyalgia can both satisfy Frye regardless of their subjective diagnostic

characteristics.

The submitted scientific evidence that the plaintiff’s fibromyalgia was caused by her

motor vehicle trauma is based upon established scientific methodology

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION )
TO ALLOW EXPERT TESTIMONY
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The Frye rule is concerned only with whether the expert's underlying theories and
methods are generally accepted. The result - the conclusion reached by the expert
in the case at hand - is by definition fact-specific and need not be generally
accepted in the scientific community. Thus, a Frye analysis need not be
undertaken with respect to evidence that does not involve new methods of proof
or new scientific principles from which conclusions are drawn.

Ruff, 107 Wn. App. at 300.

In the present case, the plaintiff offered evidence that her experts’ méthodologies,
which conclude trauma causes fibromyalgia, were sufficiently established sufficiently to
have gained general acceptance.

The defendant relies on Ruff The Ruff court determined that both methodology
in diagnosing porphyria as well as the causal theory itself (that chemical exposure caﬁsed
Ruff’s porphyria) failed the Frye standard for admissibility., Ruff, 107 Wn. App. at 299.

Specifically, the underlying methodology of the Mayo Laboratory blood enzyme tests
had not achieved general acceptance among porphyria experts.

A de Novo review leads us to the conclusion that the methodology of the Mayo
Laboratory blood enzyme tests has not achieved general acceptance among
porphyria experts. [Defense’s expert], Dr Brent Burton, M.D., questioned the
validity of the Mayo test. Dr. Burton is Board certified in medical toxicology and
environmental health and he is the medical director of occupational Medicine at
Oregon Health Sciences University. He stated the methodology of the Mayo tests
was not a scientifically valid way to test for porphyria because it lacked control
groups and has not been published or peer reviewed.

Ruff, 107 Wn. App. at 302.(emphasis added)

This case can clearly be distinguished on its facts from Rujff.

In addition, the present case is also distinguished from Grant v. Boccia, 133 Wn.
App. 176, 178 (2006, review denied, 159 Wn.2d 1014 (2007) in which Division Three of

the Washington Court of Appeals held that a plaintiff could not present expert testimony

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION
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at trial that his fibromyalgia had been proximately caused by a motor vehicle collision
with the defendant, because the court concluded that expert testimony regarding the cause
of the plaintiff’s fibromyalgia did not meet the Frye Standard in Washington. In fact, the
Grant Court did not address the issue whether or not an epidemiologic method for
determining causation in an individual case can be a basis for admitting causation
testimony. The Grant court did not appear to address what the relevant scientific
community has generally accepted to be reliable methodologies for determining medical
causation.

However, in the instant case, the plaintiff has presented testimony from several
well qualified experts, including epidemiology expert Dr. Michael Freeman, that in the
fields of medicine and epidemiology, it has long been generally accepted that an event
can be considered to be the cause of an injury, illness or symptom, if the causation
satisfies three main criteria:

(1) The onset of the injury, illness, or symptom has a close temporal
connection with the event; i.e., that the injury, illness, or symptom
manifests relatively soon after the event in question.

2) A causal connection between the event and the injury or illness in
question is biologically plausible, meaning that there is a hypothesis or
theory that would support causation and that does not violate known
medical principles.

3) The lack of a likely alternative explanation.

King County Superior Court
401 Fourth Avenue North

Kent, WA 98032

ORDER GRANTING PLAINTIFF’S MOTION
TO ALLOW EXPERT TESTIMONY
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In short, it has long been well and generally accepted in medicine that assessment
of the cause of a patient’s illness or condition is done via a three part epidemiological
process that assess temporality, biologic plausibility and lack of more likely alternative
causes. This court is satisfied that this assessment process meets the criteria outlined in
Frye and should be utilized.

The relevant scientific community consists of fibromyalgia experts; including
clinicians and researchers.

Evidence is admissible only if there is general acceptance in the appropriate
scientific community and if there is no significant dispute between qualified experts as to
the validity of the scientific evidence. State v. Cauthron, 120 Wn.2d 879, 887, 846 P.2d
502 (1993) overruled on other grounds.

Although Washington courts have not specifically defined who comprises the
community for purposes of Frye analysis, courts have often used a narrow group of
experts in a particular field as opposed a broad group. See Ruff v. Department of Labor
and Industries, 107 Wn. App. 289, 302. 28 P.3d 1 (2001). The court in Ruff did not
enumerate who comprised the relevant community but they did use those who were
specialized in the particular field.

We next determine whether the causation opinion and the methodology . . . are

generally accepted in the relevant scientific community to satisfy Frye. A de

novo review leads us to the conclusion that the methodology of the Mayo

Laboratory blood enzyme tests has not achieved general acceptance among

porphyria experts.

(emphasis added). Ruff, 107 Wn. App. at 302. The Ruff court continues to use

“prophyria experts” when determining whether the group was in consensus. Id. at 302.

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’'S MOTION
TO ALLOW EXPERT TESTIMONY
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Furthermore, “general acceptance may not be found if there is a significant dispute
between qua[iﬁéd experts as to the validity of scientific evidence.” (emphasis added)
State of WA v. Kunze, 97 Wn. App. at 853. Thus, it is often appropriate to narrow a large
category of doctors in a field to a narrow category of experts for the purposes of
determining consensus in the relevant community.

In the present case, the plaintiff demonstrated during the Frye hearing that among
fibromyalgia experts trauma can be a cause of fibromyalgia in some patients, while
among a broader group of rheumatologists the conclusion that trauma can be a cause is
not a consensus. Here, it is not appropriate to use the broad group of rheumatologists or
doctors as a whole because they are not immersed in the specific field of fibromyalgia.
Thus, the relevant scientific community should be comprised of fibromyalgia experts;
those clinicians who treat the condition along with those who research fibromyalgia
issues. Like the Ruff court used “prophyria experts,” it makes sense that utilizing this
narrow group of fibromyalgia experts is the most and probably only appropriate choice.
See 107 Wn. App. at 302, Here, the defense is incorrect to conclude that the appropriate
scientific community may only consist of rheumatologists and others who are only
researchers while excluding those clinicians who have dedicated their practice to

fibromyalgia patients.

Trauma as a cause of fibromyalgia is generally accepted in the relevant community
“General acceptance may be found from testimony that asserts it, articles and
publications, from widespread use in the community, or from the holdings of other

courts.” State of Washington v. Kunze, 97 Wn. App. 832, 853, 988 P.2d 977 (1999). In

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION
TO ALLOW EXPERT TESTIMONY
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addition, courts have left open the possibility that general acceptance can be found in
other ways also. See Kunze, 97 Wn. App; at 854.  Washington courts have relied on the
testimony of doctors, clinicians, 'and polls to establish general acceptance in the
community. See Ruﬁ’ 107 Wn. App. at 302,

Although recognizing there were those who disputed the scientific legitimacy of
the disorder, Dr. Olsen testified this is not uncommon. According to Dr. Olsen,
the consensus rate in any piece of the American Psychiatric Association’s
diagnostic manual is only about 85 percent (excluding, perhaps, mental
retardation.)

State v. Green, 139 Wn.2d 64, 72, 984 P.2d 1024 (1999).

[Furthermore,] [t]he State's expert, Dr. Gregg J. Gagliardi, did not substantially
dispute Dr. Olsen's testimony. Although Dr. Gagliardi admitted there remained
some controversy regarding the scientific legitimacy of DID, he did not testify
that DID, as a diagnosable mental condition, was not generally accepted in the
scientific community. Indeed, Dr. Gagliardi cited to two polls of professionals in
the field that indicated an- acceptance rate of 80 percent, and between 60 to 80
percent, respectively. Dr. Gagliardi himself believes that DID is based on
legitimate scientific principles and has diagnosed the condition on several
occasions in his capacity as a psychologist at Western State Hospital.

State v. Green, 139 Wn.2d 64, 72, 984 P.2d 1024 (1999).

Washington Courts have also relied on medical literature and widespread use to
establish general acceptance in the community. See Ruff;, 107 Wn. App. at 303-04.

Although we recognize there is some continuing dispute regarding the strength of
scientific evidence supporting DID and the accepted methods of diagnosis, the
evidence in this case and a review of the available literature convince us that a
majority of the relevant scientific community generally accepts DID as a
diagnosable mental condition. Certainly, there is little dispute that DID is
regularly diagnosed and treated by mental health professionals in this state, as
well as throughout the country. Accordingly, we conclude, as did the Court of
Appeals, that expert testimony regarding DID meets the Frye standard for
admissibility.

King County Superior Court
401 Fourth Avenue North
: Kent, WA 98032
ORDER GRANTING PLAINTIFF’S MOTION
TO ALLOW EXPERT TESTIMONY
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State v. Green, 139 Wn.2d 64, 72-73, 984 P.2d 1024 (1999).

In the present case, the plaintiff has presented testimony that describes widespread
observations, and clinical diagnoses together with literature as their methods of proof to
establish that fibromyalgia can be caused by trauma in some patients. The plaintiff's
fibromyalgia experts consisted of Clinicians who treat fibromyalgia as well as those who
extensively research the condition. Through their vast experience diagnosing and treating
fibromyalgia patients (some doctors treated upwards of thousands of fibromyalgia
patients) they assert that the diagnosis of trauma as a potential cause of fibromyalgia has
widespread use in the fibromyalgia commﬁnity and the theory that trauma as a cause of
fibromyalgia is generally accepted among this group of clinicians. During the testimony
of Dr. Holman, he summarized his position by explaining that it was .obvious that nearly
everyone in that large group of interested, knowledgeable doctors (as he defined the

relevant community) were confident that trauma is a major cause of fibromyalgia.

The discussion was not: Is trauma a cause? It's one about: what is it about
trauma and where are we going with the research? That's the level of the discussion

now. (Testimony of Dr. Holman at 120).

It is extremely significant that this narrow group of appropriate experts asserts
that not only is this theory accepted among fibromyalgia experts, but they are already one
step ahead; they are no longer asking if trauma causes fibromyalgia but instead are

moving towards why trauma can cause fibromyalgia in some patients. In this court’s

King Ceunty Superior Court
401 Fourth Avenue North
Kent, WA 98032
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view, the idea that fibromyalgia experts are beyond the question of “if” is indicative ofa

general consensus that suggests there is not truly a significant dispute.

In addition, the literature relating to the causes of fibromyalgia has come to a
point where its validity is admissible under the rules of evidence. While the defense
contends that the tripod of methodology reqﬁires 95 percent reliability to establish
causation, this is not required for admissibility in a court of law. Instead, this court looks
to the testimony of the clinicians, its widespread diagnosis and causation theory among

those who should be labeled ﬁbrdmyalgia experts. Dr. Holman explained:

“I don't think I have ever been in a group that agreed on anything complétely, SO
there is a universal agreement (there isn't), but I would say that there's at least 85 percent
agreement for this specific question among these knowledgeable leaders in the field.”

(Testimony of Dr. Holman at 125).

Thus, the present case is like Greene because there the Court accepted testimony
that the range of acceptance was 60- 80 percent and that there may be some dispute, but
as long as it is not signiﬁcant,' that does not prevent the evidence from being admissible.
See Gréene, 139 Wn.2d at 72.

It is unreasonable, for reasons already discussed, to expect that a large scale, long
term, prospective study can be designed and completed in order to make an expert’s
theory admissible on the issue of trauma as a potential cause of fibromyalgia . The

defense in incorrect in asserting that because the accepted fripod methodology that was

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
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described above requires 95 percent certainty in a study that is near impossible to
complete thét this court also requires that 95 percent certainty. Each of the doctors that
testified explained that the type of study being asked for by the defense would be
incredibly difficult to conduct. Therefore, this court does not believe that this is what the
Frye rule requires and, as an evolving doctrine, Frye now allows this court to allow the
plaintiff to present her theory.

The Plaintiff’s motion is GRANTED,

DATED this 12" day of May 2009.

Jddgd Richard F. McDermott
King/County Superior Court Judge

King County Superior Court
401 Fourth Avenue North
Kent, WA 98032
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Abstract ' T

Forensic medicine testimony often relies upon terms of probability to enhance the strength of the testimony. Such terms must have a
demonstrably reliable and accurate basis; otherwise their use is speculative, unjustified, and potentially harmful. Forensic Epidemiology
is introduced as a framework from which probabilistic testimony can be assessed in settings in which it is either proffered or encountered.
In this paper, common forensic uses of probability are reviewed, appropriate methods for presenting such testimony are proposed, and
inappropriate uses of probability and epidemiologic concepts and data, as well as a logical fallacies commonly observed in forensic set-
tings are presented. A previously unpublished logical fallacy, the “Prior Odds” Fallacy, is also introduced.
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1. Introduction

In 1999, British solicitor Sally Clark was convicted in a
United Kingdom court of murdering two of her children.
Both of the infants died within weeks of birth under cir-
cumstances originally diagnosed by some experts as sudden
infant death syndrome (SIDS) or cot death,' An important
witness for the prosecution was the prominent pediatrician
Sir Roy Meadow, who testified that the probability of two

cot deaths in one family was exceedingly remote; about 1 in

* Corresponding author. Address: Institute of Forensic Medicine,
Faculty of Health Sciences, University of Aarhus, 205 Liberty Street,
Suite B, Salem, OR 97301, USA. Tel.: +1 503 586 0127; fax: +1 503 586
0192.

E-mail acldresy: forensictrawma@gmuil.com (M.D, Freeman).

73,000,000. The miniscule probability that the deaths were
due to natural causes was used by the prosecution as evi-
dence that the deaths were homicidal. Meadow was a
well-known and often-used prosecution witness in similar
proceedings, having been the first to promulgate the con-
cept of Munchausen Syndrome by Proxy (MSbP) in which
a parent injures or sickens a child as a means of procuring
medical attention.? Meadow’s Law, a heuristic attributed
to Meadow that pertains to niultiple cot deaths in families,
states that unless otherwise proven, one death is tragic, two
is suspicious, and three is murder.?

In the Clark case, the estimate of 1 in 73,000,000 was
derived from squaring the observed risk of a single cot
death in an affluent non-smoking family; estimated at 1
in 8500. Meadow’s testimony created a furor among statis-
ticians, with the president of the Royal Statistical Society
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wntmg an open letter of complaint to the Lord Chancel-

16r,“ and the British Medical Journal pubhshmg ah edito- -

rial concerning the error of allowing non-qualified cxperts
to tcsnfy regarding unsound statistically based arguments,’

The primary complaint with Meadow’s testimony was that.

from a statistical perspective, he treated the specific risk to
the Clark family for cot death like they were a randomly
selected family with no predilection for the event in ques-
tior. In other words, Meadow considered the one family
in 8500 with a cot death to simply be unlucky, with no bio-
logical or environmental diathesis for the condition, rather
like the probability that one will roll a six with a die. Thus,
according to Meadow, the second death was no-more likely
than the first, just as a second six is no more likely than the
first, and the probability of each can be muitiplied to arrive
at the probability of both.

The most obvious problem with this thinking was that it
presumed that all possible biologic and environmental risk
variables for cot death have been -investigated and are
known, and that none were present in the Clark family;
an over simplification to the point of deception. The
approach could be compared to the superﬁcially convinc-
ing claim that an injury by hghtnmg strike is a random
event, and thus a second such injury would be no more
likely than the first. In reality, an individual who works
on a golf course in a geographic area with frequent thun-
derstorms is much more prone to a lightning strike injury
than is an office worker who resides in an area where such
storms are rare,

The guilty verdict was appealed, based in part on the
problems with Meadow's statistical claims. The conviction
eventually was overturned when it was found that a wit-
ness had failed to reveal evidence that one of the chil-
dren’s deaths may have been associated with a
Staphylococcus aureus infection, among other problems,¢
The public attention brought to the Clark case also
focused attention on_the lack of validated criteria neces-
sary for a diagnosis of MSbP, with the result that several
murder convictions that had resulted from Meadow's tes-
timony were reviewed.

The tragedy of the Clark case raises the question of how
such a chain of events could have occurred; how could tes-
timony that is fundamentally flawed be used to imprison an
innocent person? An issue of even greater concern is how
often similar superficially convincing testimony is used
effectively in criminal and civil proceedings, resulting in
an unjust verdict, What is apparent from the many different
experts from a variety of disciplines who gave opinions
regarding the faulty testimony in the Clark case, is that
not only is there uncertainty regarding what constitutes
valid testimony on some issues, but that there is also a
degree of uncertainty as to who should be setting the stan-
dards for such testimony. As an example, while it is not dif-
ficult to determine that the relevant expert to testify in a
medical malpractice claim against an oncologist whose
patient died from hypovolemic shock while receiving autol-
ogous stem cell therapy is another oncologist, who is the

appropriate expert to address a claim that the patient
would; have died within 5 years, on a more likely than
not basis?

Any expert opinion that addresses the probablhty, risk,
incidence, or prevalence of an event occurrmg or not occur-
ring i an individual or a population is an opinion that
must” have a foundation in valid epidemiologic concepts
and data. Epidemiology is most simply defined as the scien-
tific study or analysis of populations having similar disease
or injury characteristics, The proper application of epide-
miologic concepts and data to forensic issues is the practice
of Forensic Epidemiology. The term was first introduced
by Loue in 19997 and later adopted by the US Centers
for Disease Control and Prevention (CDC) in 2003 as a
narrowly focuséd Public Health Law Program module
des:gned to aid with the investigation of acts of bioterror-
isin.® The subject matter covered by the term Forensic Epi-

" demiology has since been expanded to cover the multitude

of areas in which epidemiologic terms, concepts, and data
may be applied in a forensic venue.®

2. Forensic Epidemiology

The practical application of Forensic Epldemxology
(FE) concerns both the recognition of the improper use
of epidemiologic concepts and data as well as the use of
such testimony to help prove the assertion of one side or
another. For this reason, this paper is organized in three
sections; the first will help the reader identify the most com-
mon scenarios in which experts (both epidemiologic and
non-epidemiologic) use terms and concepts of epidemiol-
ogy in forensic venues. The next section describes appropri-
ate uses of epidemiologic concepts and data in forensic
venues. The final part of the paper is devoted to common
fallacies associated with epidemiologic and probabilistic
testimony in forensic venues. Because population-based
inferences are often-used to support variety of expert opin-
ions, the tenets of FE, as presented in this paper, are direc-
ted at all experts who give opinions regarding medicolegal
issues in forensic venues.

2.1. Common testimony types involving FE concepts

Probability serves as the basis for many decisions people
make on a daily basis, When one purchases a new DVD
pla.yer and opts not to also purchase an extended warranty,
one is evaluating, consciously or subconsciously, a series of
probabilities. Many factors — how much the unit costs,
one’s prior experience with DVD player failure, and how
long one typically keeps electronics before replacing them
with an updated model - affect the decision that it is less
than likely that the expenditure on the warranty is justified,
If one is given some additional knowledge, for example
that one out of every three DVD players will require a
costly repair within a year after the manufacturer’s war-
ranty expires, then one can assess the risk one is taking
in not purchasing the warranty.
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In a similar fashion, data and terms of probability may
be used to sway judge and jury. fact finders in a forensic set-
ting, because assigning a weight to an opinion is a common
method of strengthening testimony. Thése opinions affect
how a’fact finder percéives issues such as causation, negli-
gence, and injury severity and prognosis that dictate trial
outcomes. -

2.1.1. 4 “reasonable p'robability”

The use of probabilistic language is inescapable in the
forensic setting, since the standard for admitting expert
testimony is that it is rendered as being “more probable
or likely than not” or as.a “reasonable probability” or
“Teasonable. ‘medical probability”; all relatively inter-
changeable terms.'® In some jurisdictions, this standard
for expert opinion is assigned a value that must be
exceeded before the testimony is admissible; the expert
must be “more than 50% certain” that the opinion is cor-
rect. Using probabilistic language for such testimony is
somewhat of a mischaracterization of an internal process
of the expert, who has opined that he is more certain than
not that his opinion is accurate or true, regardless of the
methods used to arrive at the opinion. There is no way
objectively to weigh all of the processes that make up
such a standard, because experts potentially are influenced
by many different factors that may cause them to favor a
particular opinion. One example of an exception, in which
the decision processes of the expert can be externally scru-
tinized, is when a data set is described and an opinion is
rendered that a particular outcome les inside or outside
of an error range or confidence interval bracketing the
average of the data set. In such an instance, an opinion
that it is a reasonable probability that an outcome would
not take place, for instance, the failure of a medical
device, could be reached based upon the application of
valid and relevant epidemiologic/statistical tenets to the

relevant data. _

Probabilistic opinions may be expressed in terms of the:

» Incidence of an occurrence or condition, This is
expressed as a rate, with a number of affected persons
per some denominator. For example, the rate of traffic
crash fatalities in the United States in 2004 was 1.45
per 100,000,000 vehicle miles traveled, 14.59 per
100,000 persons, 18 per 100,000 registered vehicles,
and 21.54 per 100,000 licensed drivers.' Although
the numerator and denominator are different for each
estimate they all represent the same total number of
deaths for 2004.

Prevalence of an occurrence or condition, Prevalence is
essentially a cross-section of a population at a given
point in time. It is expressed as a proportion or percent-
age, such as the prevalence of cancer in the United King-
dom is approximately 2%, meaning that one out of every
50 live persons has a diagnosis of cancer in the UK.
Prevalence can be estimated from the incidence and sur-
vival rate of a condition,

L]

* Risk of an occurrence or condition. Typically given as a
proportion or percentage, this is the most commonly,
used and abused epidemiologic concept in forensic testi-
mony. Risk may be expressed in absolute terms, e. g the
risk of dying in a motor vehicle crash in a given year is
approximately ! in 6500,' or as a relative risk {typically

- presented as a ratio, but also as a difference), such as the
lifetime risk of dying in a car crash is more than 23,000
times greater than dying from a snake bite.> Misunder-
standing is rife in such claims, however. For example,
while it is reasonable to conclude that one is significantly
less likely to die from a snake bite than in a traffic colli-
sion, this does not mean that handling a venomous
snake is safer than driving a car. The average person’s
exposure to 4 venomous snake, in terms of duration,
may be more than 23,000 times less than their exposure
to a motor vehicle; thus the incidence of snake bite death
may be significantly higher per unit of time of exposure
than that of motor vehicle death per exposure for the
same unit of time,

Opinions involving risk often rely upon probabilistic
language, and this in turn may lead to a lack of specificity.
For example, it is reasonable to opine that not wearing a
seatbelt increases the risk of ejection in the event of a roll-
over crash, an important determination in some forensic
venues, as it may indicate contributory negligence of the
occupant to his or her own injuries for failure to wear a
seatbelt, On the other hand, if the occupant was not wear-
ing a seatbelt, and was not ejected but still fatally injured,
the presence or absence of a seatbelt is a significantly smal-
ler factor for injury frequency and severity, particularly if
there is a great deal of vehicle roof crush that may have
resulted in severe head and neck injury to a properly posi-
tioned and restrained occupant.'® Quantification of the dif-
ference in risk of injury between the two scenarios would be
important in helping a fact finder (Judge or jury) determine’
whether the lack of a seatbelt was a significant factor in the
case in question,

The following are a sample of common forensic opin-
ions that state or imply probability (NB - the validity of
the opinions is not addressed):

* It is more likely that the patient will need future surgery as
a result of the injury

~ This.is a prediction of an event that has not yet

occurred, It implies that the future incidence of sur-

gery for those who have the injury is higher than

for those who do not. Such claims do not necessarily

have to be based upon published epidemiologic data,

because they can be a statement of clinical experience, ..

based on one or both of two observations: that
patients with the injury in question go on to have
the surgery more often than patients who do not, or
that an disproportionately large percentage of
patients who have the surgery have a history of the
injury. Similar claims, of what has been observed
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and thus is possible or plausible, are the converse of
statements of what is impossible, with regard to the
level of substantiating data needed for a valid conclu-
sion. As an example, if one wanted to determine if
any red headed subjects were included in a group of
100, a sample size of one couid establish the fact, if
a read head was included in the sample, Conversely,
if one wanted to establish that there were no red
heads in the group one would have to examine the
hair color of every group member. The level of proof
required to validate a claim of possibility or plausibil-
ity is significantly less than what is required to estab-
lish impossibility or implausibility.

o If the occupant had worn his seatbelt the injury would not
have occurred
- The statement implies that the risk of injury for sim-~
ilar crashes with similar occupants who are restrained
is 0. Unlike the previous opinion, such a statement
implies a basis in data gathered from large samples
of crashes and occupants that are similar to the case
in question, as it implies impossibility of an outcome
not just within the realm of the expert’s experience
but for all restrained occupants exposed to the same
type of collision.

o The disc herniation was not caused by the full because the
patient did not have immediate acute pain, something that
would have been expected with @ traumnatic disc herniation
- This is a statement of prevalence for a certain condi-

tion at a certain point in time; it refers to the status of
all patients with a traumatic disc herniation shortly
after the trauma has occurred. The claim forces an
inference that 100% of such patients will have pain
immediately following injury. It would be unusual,
il not unheard of, to find a population sample that
would allow for such a definitive and broadly sweep-
ing inference. In some cases, however, there may be a
physiologic reason for such a statement, as for exam-
ple, when the presence or absence of evidence of hem-
orrhage is used to determine whether injury may have
occurred pre or post-mortem.

e Retinal hemorrhage in an infant is reliuble indicator of

shaken baby syndrome

~ This claim sounds like an estimation of point preva-
lence, but in fact it is a statement of prevalence ratio
(also known as odds) as it implies a comparison of
the finding of retinal hemorrhage in violent assault
versus some other trauma. Because many shaken
baby syndrome homicide prosecutions are defended
with the assertion that the injuries resulted from a fall
or some other precipitating unintentional trauma, the
claim implies that the incidence of retinal hemorrhage
in infants that have sustained an unintentionally self-
inflicted injury is very small - at or near zero, and
that the incidence of retinal hemorrhage in infant vic-

tims of assault is significantly higher.'> As a hypo-
thetical example, it might be said that only 1% of
infant fatalities that result from an unintentional
injury result in retinal hemorrhage, whereas 75% of
confirmed cases of shaken baby syndrome have the
same finding, Thus, a finding of retinal hemorrhage
is at least suggestive of homicide, absent any other
evidence. What is less clear is how such evidence
would be presented when there is a smaller difference
between the two prevalence estimates, e.g. 30% versus
50%, and at what point the difference becomes insig-
nificant from a evidentiary perspective, This is further
discussed in Section 2.2.3.

2.2. Principles of applied Forensic Epidemiology

This section of the paper focuses on how FE is used to
formulate or substantiate an opinion, and the principles
governing such an application. FE is of little use in describ-
ing something that has already occurred and been
observed; this is the job of the clinician. However, when
there are questions regarding causation of injury, or multi-
ple potential causes, or unknown outcomes, the probability
that one cause played a greater role than another must be
weighed, and this often requires the interpretation of data
derived from epidemiofogic study. An example would be
a crash-related head injury associated with a multiple
impact collision scenario, including both frontal and near
side impacts, with the forensic question of which impact
caused the injury. An FE approach would consist of eval-
uating the probability of a head injury for a near side
impact in which the occupant’s head is highly likely to sus-
tain a high acceleration contact with an unyielding struc-
ture such as the B-pillar, in comparison with a frontal
crash scenario-in which peak head acceleration is typically
lower. The basis for the opinion would have to come from
analysis of real world data, as illustrated in the example in
Fig. 1. The analysis may already exist in the literature or it
may need to be conducted de novo for the purposes of the
forensic investigation. The probabilistic data can not
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Fig. 1. Adapted from [Augenstein J, Perdeck E, Bowen J, Stratton J,
Singer M, Horton T, Rao A. Injuries in near-side collisions, ln:
Proccedings of the 43rd annual conference of the association for
advancement of automotive medicine; 1999, p. 139-58], (MAIS 3+ refers
to injuries rated as serious or greater on the Abbreviated Injury Scale.)
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conflict with the real evidence; for example, if the medical
evidence clearly showed an injury to the occupant’s face
then this would be given more weight that the probabilistic
evidence. The FE conclusion should support, or be sup-
ported by, the evidence in the case,

Another application of FE is in the “what if” scenario in
-wliich an undisputed outcome is compared to a theoretical
.outcome if a predicate action or event had been different.

For example, in a case of alleged medical negligence, in
which an encapsulated ovarian granuloma tumor has been
incompletely removed, the effect might be that the tumor is
advanced from a FIGO Stage I (contained within the
ovary) to a Stage II (spread to the pelvis), With adequate
data, and based on the alternate “what if” scenario of
the surgeon performing the procedure completély, the 5-
year survival probability for the actual stage of the tumor
(IT) can be compared to that of the stage of the tumor
had the alleged negligence not taken place (I).’¢

FE also has demonstrated wutility in the criminal prose-

cution of alcohol-associated vehicular homicides in which
some or all occupants were ejected, and there was dispute
as to who was driving; the decedent or an gjected, as well
as intoxicated, survivor.!” This application of FE, called
injury pattern analysis, evaluates injury patterns associated
with various occupant positions, and relies upon probabi-
listic weighting of observed injury distribution and nature
versus expected anatomic distribution and pattern of injury
based upon observatlonal epidemiologic study of similar
types of collisions.'®

2.2.1. Causation

Standards for cpidemiologic determinations of cause
and effect were first laid out in 3 systematic fashion by Hill
in 1969.' Hill outlined nine criteria by which determina-
tions of causation could be made when there is substantial
epidemiologic evidence linking a disease or injury with an
exposure, e.g. smoking and lung cancer. The criteria have
since been modified and distilled by others® > but they
all comprise three basic elements:

1. There must be a biologically plausible link between the
exposure and the outcome. Traumatic loading and bony
fracture would be a straightforward example of a plau.

the outcome cannot postdate thie exposure by a time per-
iod that is clinically considered to be too long or too
short fo relate the two. This determination is highly
dependent upon the specifics of ary case. For example,
benzene exposure to the skin will cause syinptoms of
irritation that are apparent within 1 day, however,
changes to the blood system may not be apparent for
moriths, A crash-related injury to the spine may not be
apparent for a day or two or even a week, but will not
b completely latent for 2 months pnor to causing symp-
toms. On the other hand, an injury that causes acute

" symptoms to the spine may mask or overlap with other

symptoms resu]ting from, for example, 2 concomitant
shoulder injury. Such an injury may not be apparent
for some time following the original traumatic episode.
The determination of etiology is typically made based
on clinical judgment on a case-by-case basis, rather than
from clearly delineated guidelines or principles.

. There must not be any likely altexnative explanatxons for

the symptoms. The term “likely” is of critical impor-
tance, as, for example, it is not sufficient to simply point
out that a patient with back pain following trauma is
obese, that obesity is related to back pain, and thus it
is more likely that the obesity rather than the trauma
caused the back pain. For an alternative etiologic expla-
nation to be considered more likely than an alleged
exposure it must be both biologically plausible and have
a stronger temporal relationship to symptom onset than
the alleged exposure. If plausibility is present and tem-
porality is relatively comparable, then two exposures
can be compared by examining the dose-response of
each exposure, This term typically refers to the magni-
tude and intensity of each exposure, but for the purposes
of FE may also refer to outcome risk. An example of a
comparison of dose~response is seen in the above exam-
ple comparing the probability of head injury for a near
side impact collision versus a frontal impact. Both are
biologically plausible mechanisms of head injury and
both occurred at the same time; however, the near side
impact scenario has an established higher head injury
risk.

It is commuon practice for clinicians, rather than epidem-

sible link. An example of an implausible link would be
trauma and leukemia. Plausibility is a very low thresh-
old that can be overcome with relatively weak evidence,
such as from small observational studies (case studies or
case series with small numbers of subjects), or from the
results of well-designed experiments with many subjects.
Analogy also is a valid method of establishing plausibil-
ity; if forceful loading from one type of trauma can
cause an injury, than forceful loading from another type
of trauma may be a plausible cause of the same kind of
injury,

2. There must be a temporal relationship between the

exposure and the outcome. Quite obviously, the out-
come cannot pre-exist the exposure. Less obviously,

iologists, to make determinations of causation in individual
patients, A clinician’s causal determination incorporates
the patient’s history and the results of examinations and
tests with the clinician’s experience and training to arrive
at a conclusion regarding causality. Such determinations,
however, may not violate any of the three basic elements
of causation.

2.2.2, Strength of evidence

In 1993, the United States Supreme Court issued an
opinion in a case called Daubert v. Merrell Dow Pharma-
ceuticals Inc, This case set new standards for evidentiary
hearings in the United States, in which the judge acts as
a gatekeeper for proposed scientific testimony.?* The case
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concerned the alleged teratogenic effects of the drug Ben-
dectin, used primarily for pregnancy-associated morning
sickness. The plaintiff in the case had brought forth evi-
dence from a variety of experts who cited in vitro, animal,
and chemical studies as a basis for their collective opinion
that Bendectin caused the birth defects that were the sub-
ject of the lawsuit. In response, the defense produced an
epidemiologist expert who presented an analysis of epide-
miologic (observational) studies of women who had used
the drug, and opined that there was no relationship
between the use of Bendectin and birth defects, A lower
court had ruled that the experimental evidence presented
by the plaintiff was insufficient to establish causation in
light of the epidemiologic evidence of the defendant, When
the case reached the Supreme Court the Justices ruled in
favor of the defendant, affirming the ruling of the lower
courts and establishing a new set of criteria for the admis-
sibility of expert scientific testimony. The Daubert decision
helped to highlight the use and misuse of forensic scientific
evidence to establish or question causation. In this deci-
sion, a causal relationship suggested or refuted by an ani-
mal or cadaveric study is insufficient proof for
establishing the etiology of an injury or disease when there
is contradictory observational evidence, The latter includes
clinical determinations of causation that do not violate the
three basic elements of causation noted above. Fig, 2 illus-
trates the hierarchy of evidence strength in terms of its util-
ity in establishing causality. ‘The Daubert decision solely
addresses evidence that is intended to support or refute
the first element of causation, biologic plausibility. Tempo-
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Fig. 2, Hierarchical depiction of evidence strength for causat determina-
tions medeled from the Daubert decision.

rality and likely alternative explanations are primarily clin-
ical determinations and thus largely unaffected by Daubert.

2.2.3. Sensitivity, Specificity, and Positive Predictive Value
These are fundamental epidemiologic concepts that are
critical to appropriate weighting of testing results. These
concepts are equally important for understanding the pre-
cision or reliability of a particular opinion based upon the
interpretation of a fact in evidence using an established set
of criteria. For any test or criterion there are at least four
possible results: true positive (TP), in which the test cor-
rectly identifies the guilty (or liable) party, true negative
(TN), in which the test correctly identifies the innocent
party, and false positive (FP) and false negative (FN), in
which the test incorrectly identifies the innocent as guilty
or the guilty as innocent, respectively. In a criminal forensic
setting, the sensitivity of a test indicates the percentage of
guilty defendants the test correctly identifies as guilty,
and is calculated by dividing the true positives (the cor-
rectly identified guilty defendants) by all of the guilty
defendants, included those incorrectly identified as inno-
cent (TP + FN). The specificity of the test indicates the per-
centage of innocent defendants that the test will correctly
identify, and is calculated by dividing all of the correctly
identified innocent defendants (the true negatives) by all
of the innocent defendants (TN + FP). The most impor-
tant parameter of a test or criterion that may be used in
a forensic venue is its Positive Predictive Value (also called
Predictive Value Positive), as this value indicates how often
the test is correct when it indicates guilt. As such, PPV
measures the potential for harm when a particular test is
used as an isolated index of guilt, as it also demonstrates
the proportion of innocent defendants incorrectly identified
as guilty. Table } is matrix that illustrates these measures,
For purposes of illustration, an example of the utility of
Positive Predictive Value can be made with the claim made
carlier in this paper, that retinal hemorrhage (RH) is a reli-
able indicator of shaken baby syndrome (SBS). For the fol-
lowing example it is assumed that the claim that RH is
“reliable” equates to a sensitivity of 90% and a specificity
of 75%; that is, RH is present in 90 out of 100 cases of
SBS, and 75% cases of non-SBS death will not have RH,
If one were to present these statistics as support for the
opinion that 2 pediatric death resulted from SBS because
RH was present it would likely be given a great deal of
weight in a forensic setting. If the contrasting defense the-
ory is that the fatal injury and RH resulted from a fall
instead of a violent assault, the Positive Predictive Value
(PPV) of RH as an indicator of SBS can help a jury deter-
mine the weight they should give to the evidence. In order
to caloulate PPV, however, it is necessary to know more
about the data underlying the sensitivity and specificity cal-
culations, If, for example, there are 200 cases of SBS deaths
annually, and this results in 180 (90%) with findings of RH,
and there are 1000 cases of non-SBS head injury annually,
with only 250 (25%) with findings of RH, then the PPV is
only 42% (see Table 2), and 3 determination of SBS based
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Table | .
2 x 2 matrix illustrating the relationship between the Sensitivity, Specificity, and Positive Predictive Value of 2 test for guilt
Criterion X
+ - ~
Guilt Yes True Guilty (TP) False Innocent (FN) All Guilty (TP + FP) Positive Predictive Value TP/(TP + FP)
No False Guilty {(FN) True-Innocent {TN) All Innocent Negative Predictive Value TN/
: ) (PN +TN) (FN+TN)
All + tests (TP 4 FN) All ~ tests (FP + TN) All cases (TP + FP 4+ FN + TN)
Sensitivity TP/ Specificity TN/
(TP +FN) (FP+TN)

TP and FP are True Positive and False Positive and TN and FN are True Negative and False Negative,

upon the finding of RH alone would be improper (NB: the
figures used in the above example are solely for
iltustration).

2.3. Common forensic fallacies involving epidemiologic
concepts

2.3.1. Prior Odds Fallacy

The Prior Odds Fallacy, described for the first time in
this paper, is related to the Prosecutor’s Fallacy, in which
the pre-event or predictive odds associated with a piece
of evidence are presented to the jury as a gauge of guilt.?
An example of the Prosecutor’s Faliacy is as follows: a rare
blood type, present in only 1% of the population and
matching that of a suspect is found at a crime scene. The
prosecutor uses this evidence to suggest that there is a
99% probability that the suspect is guilty. The reason the
inference is a fallacy is that while the matching blood type
is suggestive of guilt, the 99% figure is unrelated to the cer-
tainty of guilt. For example, in a city of 1,000,000 there
would be 10,000 people with the same blood type as the
suspect, Or, the crime may have taken place in an ethni-
cally homogenous community where 90% of the local den-
izens have the rare blood type.

In contrast with the Prosecutor’s Fallacy, the Prior
Odds Fallacy, typically offered in injury litigation settings
as evidence against or for causality, is not suggestive of
either. The Prior Odds Fallacy is seen when the low prob-
ability of an occurrence, ¢.g. possessing a winning lottery
ticket, is used to cast doubt on the accuracy of the observa-
tion of the occurrence, '

Table 2

The following example illustrates the fallacy: a woman is
involved in a rear impact collision that results in minimal
damage to her vehicle, and is subsequently diagnosed with
2 permanent spine injury by her doctor, The insurer
defending the case hires a doctor who examines the patient
and opines that the majority of crash injuries recover spon-
taneously within a matter of months following a crash with
minimal damage, and therefore it is highly improbable that
the signs and symptoms of permanent injury are related to
the collision in question. The Prior Odds Fallacy was com-
mitted in the example when the pre-crash or “prior odds”
of contracting a permanent injury (say 1 in 20 or 0.05)
was used suggest a correspondingly high probability (19
out of 20, or 0.95) that the original doctor’s determination
of causation was in error. The fallacy occurs due to the fact
that there is no relationship between the probability of
injury in the general population exposed to minimal dam-
age crashes (0.05) and the frequency of clinician error in
determining causality in patients that have been exposed
to minimal damage crashes (unknown, but unlikely to be
0.95). The pre-event probability of an occurrence is not a
valid measure of whether the occurrence took place; either
it did or it did not {0.0 or 1.0). As a simple example, deaths
resulting from plane crashes are exceedingly rare, however,
a pathologist’s clinical observations of a decedent following
a plane crash would not be considered to be in error
because the death was unlikely to have occurred.

The failacy can be further illustrated with the example of
the roll of a six-sided die. The probability that a six will be
rolled is 1 in 6 (17%), and the probability that something
other than a six will be rolled is 5 in 6 (83%). In this example,

2 % 2 table illustrating the Positive Predictive Value of retinal hemorrhage presence as a gauge of guilt

Retinal hemorrhage

Present Absent

True Positive (TP} 180

No False Positive (FN) 250

All cases with RH

(TP + FN) 430
Sensitivity TP/(TP + FP)
90%

All cases without RH
(FP -+ TN) 770

False Negative (FP) 20

True Negative (TN) 750

Specificity TNAFN 4+ TN) 75%

All SBS+ (TP + FP) Positive Predictive Value TP/
200 (TP + FN) 42%

All SBS — (FN+TN) Negative Predictive Value TN/
1000 (FP +TN) 25%

All deaths (TP + FP + FN + TN) 1200

Prevalence of SBS in alt deaths (TP + FP)/(TP + FP + FN + TN)
17%
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the result of the roll is recorded by a hypothetical machine
that has been found to have an error rate of one in 50 obser-
vations, so that the roll is misidentified in 2% of. cases. The
Prior Odds Fallacy would occur if a 6 was rolled and subse-
quently identified as such by the machine (with 2 2% error
rate), but it was asserted that there was an 83% probability
that the result was something other than a 6 (83% probabil-
ity the machine is wrong), . .

The error rate of clinical determinations of causality in
minimal damage crash injuries‘is not known, but it is not
likely to be very large. Such determinations would depend
upon the observation of the three criteria of causation
described earlier in this paper. Conversely, the error rate
resulting from the introduction of evidence that invokes
the Prior Odds Fallacy, if a judge or jury determination’
is based upon such evidence, would be calculated as
follows: '

Prior Odds Fallacy error rate = 1 — E,,

where E, is the actual error rate in clinician observations of

causation. Although there are no published data on such
errors, for the purposes of this paper the error rate is as-
signed a value of 0.05, theoretically taking into account
cases in which false patient or physician attribution of cau-
sation has occurred. Thus, using the values stated above,
the rate error in fact finder determinations when the Prior
Odds Fallacy is accepted as evidence is 1 — 0.05 =0.95 or
95%.

In criminal cases the only fact finder determination is the
guilt or ilmocence/,of the accused. This scenario differs from
civil litigation, in which the fact finder must determine (a)
whether the defendant acted negligently, and if so then
{b) whether the act of negligence is causally related to the
alleged injuries, and if so, then (c) the amount of damages
to be awarded. The Prior Odds Fallacy is primarily direc-
ted at the causation determination in civil litigation, Fur-
ther, of the three causation elements identified earlier in
this paper (biologic plausibility, temporality, and the Jack
of a likely alternative explanation), the Prior Odds Fallacy
is directed mainly at biologic plausibility, relying upon the
implication that a low prior odds (e.g., only one in 20 will
be injured) is an indicator of implausibility. In fact, a very
low level of scientific or clinical evidence is required to
assert a plausible biologic association between a noxious
exposure and an ijury outcome, as plausibility is either
present or not, regardless of degree, Thus, assertions of
low frequency of association between an exposure and an
outcome are irrelevant to biologic plausibility.

The Prior Odds Fallacy also occurs in plaintiff expert
testimony that intended to support causality in civil litiga-
tion. An example is sometimes seen in ¢rash Injury cases, in
which photographs of extensive vehicle damage are used to
clicit testimony that the degree and extent of injury
observed in a patient are consistent with the crash, imply-
ing a low likelihood of error in the observation of causal
association between the subject crash and the diagnosed
injuries. Regardless of whether the frequency of injury is

5%, 10%, or 40% for similar crashes, diagnostic error is
indépendent of pre-cvent probability of injury.

2.3.2. Fallacies contributing to lower prior odds estimates

All of the following fallacies are used to establish an
erroneous pre-event probability that would then be applied
to causation via the Prior Odds Fallacy:

{a) Non-representative sample fallacy. Results observed
in one side of a population distribution curve cannot
be used to argue thatthe other side does not exist or is
rare, An example is seen in the human subject crash
testing literature in which some authors have con-
cluded that there is a crash speed injury threshold
below which injury is unlikely or impossible in the
general population®?” with the intent that the
thresholds be applied in medicolegal settings as a lit-
mus test for causation.”® The results of testing of the
hardiest members of the population who are not
injured until they are exposed to high crash forces
(arrow “A” in Fig. 3) cannot be used to exclude the
existence of; or in any other way define the distribu-
tion of the members of the population who are
injured when éxposed to low crash forces (arrow
“B” in Fig, 3), The use of volunteer crash tests to
establish an injury threshold in the general popula-
tion has been criticized as unscientific, as the studies
underlying the proffered forensic opinion suffer from
(1) inadequate study numbers of subjects, vehicles,
and crash conditions (contributing to random varia-
tion), (2) non-representative study samples (crash test
volunteers cannot be said to represent the full
spectrum of the motoring public with regard to injury
susceptibility), and (3) they are conducted under non-
representative conditions {crash tests are designed to
minimize participant injury risk).?’ The fallacy also
occurs when /n vifro, ex vive, animal model, computer
model, and other surrogates are used as a basis for
establishing or questioning causation,

(b) Appeal to statistical authovity. Turies are more likely
to be convinced of the validity of testimony when it
is supported with a reference to statistics or statistical

Injury Susceptibility

Proportion injured

Cragh Force

Low HIGH

Fig. 3. Theoretical normal distribution of the general population by
degree of crash severity required to cause injury.
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language, regardless of the appropriateness of the sta-

tistical reference. An‘extreme example was seen in the
Sally Clark case in which probability of innocence

was given in very precise terms (1 in 73 million), how-"

¢ver, non-specific probabilistic language tends to

accomplish the same goal. The claim that an opinion - -

is “highly likely” or “highly unlikely” rather than
merely “likely” or “unlikely” is an example weighting
an opinion without precision; .unless the terms are
defined and data are presented to substantiate the
claims, such opinion weighting is speculative’ and
potentially harmful. The same is true for the use of
“reasonable certainty” versus “reasonable probabil-
ity”; with no substantiating data the former is no
more than an attempt to bolster the persuasiveness
of an opinion with misleading language. Caution
must be used when assessing for this fallacy; it does
not occur when a clinician makes a claim based on
clinical experience. For example, the claim that., “it
is highly unlikely the surgery will result in a substan-
tial impairment” is a reasonable conclusion for a sur-
geon to draw regarding one of his own pafients, when
the claim is based upon his experience performing the
surgery and observation the results of the surgery. In
contrast, it would not be appropriate for a clinician
to claim that her clinical experience allows her to
draw the conclusion that certain injuries are highly
unlikely to require treatment, because many patients
may leave this doctor’s care and seek care elsewhere,
unbeknownst to her. In the two examples above, the
former claim is based upon a reasonable sample of
the population to which the claim is to be extrapo-
lated (patients who have surgery). The latter claim
is less valid because the patients seen by any one cli-
nician may be non-representative of the general
injured patient population (ie. specialist practices),
and thus limit the extrapolability of the clinician’s
experiences.

(¢) Impossibility fullecy. This ocours when an expert
opines that a causal relationship is impossible; the
claim implies both 100% clinical observation error
rate (as a result of the Prior Odds Fallacy) and a
nearly census of population-based data from which
to infer the claim of 0 incidence. The fallacy also
occurs when an expert claims that a causal relation-
ship is always present, implying zero uncertainty in
the opinion. The easiest way to understand this fal-
lacy is to picture a box full of 100 rubber balls that
can be either red or black. A statement that there is
a red ball in the box (red ball possible) could be ver-
ified with a sample of only one ball, if the ball was
red. In contrast, a statement that there are no red
balls in the box (red’ ball impossible) would require
an examination of every ball in the box. The claim
may incorporate other fallacies as well, such as
Non-representative sample fallacy, e.g. because no

disc herniation has ever been observed in volunteer
crash testing it is impossible to herniate a disc under
similar circumstances, :

(d) Straw man fallacy. This fallacy stems from the use of
unvalidated constructs or inappropriate proxies for
causal mechanisms. A good example is seen in the lit-
erature regarding whiplash injury; some authors have
compared peak accelerations recorded at the head
during activities such as sneezing™ or skipping rope®!
to the accelerations observed in volunteer crash test-
ing. The fallacy occurs when peak head acceleration
is used as a proxy for injury risk, so that the improper
conclusion is drawn that skipping rope and crash-
related trauma have the same injury potential,
Because whiplash injury occurrence is associated with
numerous variables aside from peak acceleration,
such as gender, occugpa‘ﬂt bracing, vehicle and seat
variations, inter alia,*® selecting a variable that is only
loosely correlated with injury occurrence as an index
of the probability of injury presence lies at the heart
of this fallacy.

2.3.3. Base rate fallacy

This fallacy has been described by others as applying to
a variety of scenarios but is frequently overlooked in foren-
sic medicine testimony.*® This fallacy occurs when the base
rate of a finding or occurrence in a relevant comparison
population is erroneously overlooked while the prevalence
of the same finding in the target population is used as evi-
dence in favor of one side or another. An example was pre-
sented previously in this paper, in the shaken baby
syndrome (SBS) example. While it is important for the fact
finder to be made aware that retinal hemorrhage is present
in 90% of SBS cases at post-mortem examination, it is
equally important to know the prevalence of the same con-
dition in all of the relevant non-violent assault injury mech-
anisms as well, as discussed earlier in this paper in Section
2.2.3. .

3. Conclusions

The 19th century essayist and novelist Charles Dudley
Warner (1829-1900) is credited with the quote “Everyone
complains about the weather but no one does anything
about it”. In some ways, the quote is apropos for the wide-
spread but unsystematic use of probability in forensic med-
icine, in that everyone uses it but not everyone understands
it. The purpose of this paper, in which the concept and
some of the applications of Forensic Epidemiology have
been introduced, is to fill a void that presently exists in
forensic medicine with the addition of a general heading
under which the proper and improper forensic use of prob-
ability is systematically described. As demonstrated by the
tragedy of the Sally Clark case, there is little doubt that the
use of probability in forensic medicine is in need of
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standardization; there is a high potential for continued
harm and injustice if nothing is done in this regard,
Better and more explicit heuristics are needed to

describe and implement the concepts introduced in this -

paper for the wide variety of circumstances encountered
in forensic medicine. A few recommendations are as
follows:

« Be alert for the language of probability or epidemiology
in forensic opinions.
* When epidemiologic data are referenced as a basis for
an opinion, evaluate the propriety of their,use. Are the
sample population and circumstances sufficiently similar
to allow for extrapolation to the facts in the present
case? .
When in doubt regarding causal determinations, return
to the three essential elements of causation: biologic
plausibility, temporality, and lack of likely alternative
explanation,
+ When a clinical outcome is known, be aware of the
potential for Prior Odds and other fallacies,
I a test or criterion is set as an evidentiary standard,
determine if the Specificity, Sensitivity, and Positive Pre-
dictive Value is known or can be determined for the test
or criterion. Use these tools to help determine the resl
utility of the test or criterion in a forensic setting.

*
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