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L IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice Foundation (WSAJ

Foundation) is a not-for-profit- corporation organized under Washington .. . -

law, and 2 supporting organization to the Washington State Association;:. - . .

for Justice (W SAJ).. WSAJ Foundation is the new name of Washington' - -
Staté. Tﬂal Lawyefs Assoéiati‘on Foundation (WSTLA Foundation), a; .
supporting organizaﬁon to the Washington State Trial Lawyers.. -
Association (W STLA), now renamed WSAJ. These name changes were
effective January 1, 2009.

WSATJ Foundation, which operates the amicus curiae program
formerly operated by WSTLA Foundation, has an intefest‘in the righ_ts of -
injured persons and consumers see'king:legal redress, including redress by -
means of arbitration.

I.. INTRODUCTION AND STATEMENT OF THE CASE

This appeal involves two issues: whether arbitration awards under
the Washington Arbitration Act, Ch. 7.04 RCW (WAA), can be reviewed
for legal error appearing on the face of the awa.rd, and whether statutes of
limitations applicable to “actions” also apply. in this type of arbitration

proceeding. The underlying facts are drawn from the unpublished Court of -

Appeals’ opinion, and the briefing of the parties. See Broom v. Morgan.

Stanley DW Inc., 2008 WL 4053440 (Wn.App., Div. I, Sept. 2, 2008),




review granted, 165 Wn.2d 1040 (2009); Morgan Stanley Br. at 3-14;

'Broom-Br.-at-2-11; Morgan Stanley. Pet. For Rev. at 2-7; Broom Ans. to: -

"+~ .Pet.For Rev.at 1-3; MoerganStanley. Supp. Br. at 2-6.

.0+ - TvFor purposes.of this amicus curae brief, the following facts are . . .«

- relevant:” Michael, : Kevin- and Andrea Broom (Broom) brought claims . .- °

. against Morgan.'Stanle'y DW-Inc. and broker Kimberly Anne Blindheim: ..«

(Morgaﬁ' Stanley)::for mismanaging their deceased father’s investment
account. Broom asserted several claims against Morgan Stanley, including. -
negligence, breach of contract, breach of . fiduciary duties,
misrepresentation, failure to supewise, .violation of state and federal
secufiti\es laws, and violation of the Washington Consumef Protection Act,
Ch. 19.86 RCW (CPA). ‘The claims were submitted to arbitration in
accordance with the brokerage agreement between théir father and
Morgan Stanley. The arbitration panel dismissed all claims except for the
CPA claim on statute of limitations grounds, and the arbitration award
recites this basis for dismiss‘al. See Morgan Stanley Pet. For Rev. at 4-5.}
Broom filed a complaint and motion to vacate the arbitration award
in superior court on grounds that the dismissal of the claims on statute of

limitations grounds was an-error of law. The superior court granted the

! The CPA claim was later dismissed on other grounds, and does not appear to be at issue
on review. See Morgan Stanley Pet. For Rev. at 5.



7w varbitration panel. - *.

- .. motion to vacate and remanded the. claims for a hearing before a new .. .~ .

wi. &+ In ‘an- unpublished decision, -Division I of the Court of Appeals . -

svraffirmed.the superior.court. The court rejected Morgan Stanley’s argument . . . @ «

-:that the arbitration-award was not.subject to judicial review for legal error.; - xui oo

vsSteinmetz, 150 Wni2d 518, 526-27,:79 P.3d 1154 (2003), involving the. < - -

- “Yunder the WAA.? Morgan Stanley argued that dicta in'Malted Mousse Iacs: 5. ~ =

. Washington Mandatory Arbitration.. Rules, Ch. 7.06 RCW ' (MAR),... -

suggested that judicial review of Ch. 7.04 RCW arbitration awards for. -

- legal error is improper because it is derived from the text of a statute that

has long-since been repealed. The Court of Appeals rejected this -

argument, concluding that although the “error of law” phraseology is not

carried forward in the WAA, Washington courts have continued to review
arbitration awards for errors of law appearing on the face of the award.

See Broom, 2008 WL 4053440 at *3 & n.3 (collecting cases). This

standard of judicial review is based on RCW 7.04.160(4), which provides -

% The WAA has been repealed and replaced.by the Revised Uniform Arbitration Act, . -

codified at Ch, 7.04A RCW (RUAA). See Laws of 2005, ch. 433, The RUAA took effect

January 1, 2006. See RCW 7.04A.900 & .903. The Court of Appeals noted that the.

RUAA is inapplicable here because Broom’s notice of claim commencing the arbitration
was submitted on September 22, 2005. See Broom, 2008 WL 4053440 at *2 & n.2. This

* is.niot questioned by the parties on review, see Morgan Stanley Supp. Br. at 7, and this-

amicus curiae brief assumes that Ch. 7.04 RCW governs this case.

W



. that an award may be vacated éf[w]herezth‘e arbitrators -exceeded their-
powers.” See Broom at *3 & n32

- -The Court of .Appeals-also rejected :Morgan -Stanley’s argument

- that . statutes of: “limitatioh- apply .to -arbitration. Morgan Stanley. .. ...

: acldele’d;ged that Auburn v. King County,*114:Wn.2d 447, 788 P.2d 534 - .-~ ivis...

© (1990),"holds that the catchi-all statute of limitations—which applies to an - .

. “action for -relief,”” RCW. 4.16.130—does .not apply to arbitration.". :

- However, Morgan Stanley argued that International Ass’n of Fire Fighters

.v. Bverett, 146 Wn.2d 29, 42 P.3d 1265:(2002), undermined or limited
Aubum and related cases because the Court held that RCW 49.48.030—
providing for the recovery of attorney fees.“[iln any action in which any
person is successful in recoveriﬁg judgment for wages or salary”—é,pplied
to arbitration. The Court of Appeals rejected Morgan Stanley’s argument

because whether an arbitration is deemed a judicial “action” depends on

the context, and the context here is more akin to Auburn than Fire

Fighters. See Broom at *4. -

* The Court of Appeals also held that Morgan ‘Stanley waived any claim that the Federal
Arbitration Act, 9 U.S.C. §§1 et seq. (FAA), preempts the WAA. See Broom at *2.
- While Morgan Stanley discusses the FAA in its petition for review, the framing of the
issues and the argument do not raise the preemption issue. See Morgan Stanley Pet. For .
Rev. at 1-2 (statement of issues); id. at 5, 7 (discussing FAA); see also Morgan Stanley

Supp. Br. at 5, 9 (discussing FAA). This amicus curiae brief assumes that the FAA does
not govern here, as determined. by the Court of Appeals.




nUlﬁin'ate‘Ly; the Court'of Appeals upheld vacation of the arbitration, .

~award dismissing: Broom’s non-CPA claims on statute of limitations. ... . -
+ -« grounds, -arid remanded for rehearing before a new arbitration panel. See: . ... nrid sxliie

. *Broom at *5: Morgan-Stanley filed a petition for review; raising both-the:.. .- .-+ 7 sy

+ .~ "scope .of judicial ;review Of -arbitration awards and.the. applicability of - .- e
- gtdtutes of: limifation-in- arbitration proceedings governed by :Ch: 7.04 : - .= -

“RCW. This Court granted review. ..

III. ISSUES PRESENTED

1. - Whether former RCW 7.04.160(4) permits judicial review -
of arbitration awards for errors of law appearing on the face
of the-award? :

2. Whether arbitrations under Ch. 7.04. RCW are subject to .
statutes of limitations?

IV. SUMMARY OF ARGUMENT
Re: Judicial Review Of Arbitration Awards
Former RCW 7.04. 160(4), which pfovides for vacatur “[w]here the

arbitrators exceeded their powers,” permits judicial review of arbitration

awards for legal errors appearing on the face of the award, and has been so

construed at least since this Court’s decision in Northern State Constr. Co.

v. Banchero, 63 Wn.2d 245, 249-50, 386 P.2d 625 (1963). In the

~ intervening 46 years, Washington courts have consistently applied this

standard of judicial review under the WAA. Under governing rules of



fstaﬁltory construction, this interpretation became part of RCW 7.04.160(4):.... .

<agifit were originally included in the provision by the Legislature. -

-/ This construction is-neither incorrect-nor harmful; and'it should not. ;.

wvnan-be overruled. Judidial welief-is ‘appropriate in limited circumstances where.

* the face:of the arbitration-award reveals -a-palpable misunderstanding of-. - -

. the :law that- is outcome “determinative, > Lack  of . relief "under such: -

circumstances would be inimical to the arbitrators’ clear intent to follow: -
the law in resolving the dispute.

" Re: Applzcabzlziy Of Statutes Of Limitation To Arbitration

An arbitration under Ch 7.04 RCW is not an “action” to wh1ch
:'Washington statutes of limitation are applicable, and this Court’s decision
in Aubum, supra, is controlling. The Court’s decision in Fire Fighters,
supra, involving fee-shifting in wage clairﬁs, is distinguishable because it
involves a labor arbitration, which is specifically excluded from the WAA
Statutes - of limitations do not apply to controversies submitted to
arbitration under Ch. 7.04 RCW unless the parties consent to be bound by

them in their arbitration agreement.



~~~~~
R

. V.t JARGUMENT

» “A: .- .Background: Regarding Arbitration - As Alternative To The -

Clv11 J ustlce System

When a supenor court adjudlcates common law or statutory

LIy e
waldbn el

ac’uons for rehef 1t is exerc1s1ng its plenary or general Junsdlc’aon and 1t

is the arb1ter of facts and law ThlS 1s not the case when parties consent to ,v ao

. ».‘

remove the1r d1spu1:e from the c1v1l Justlce system and have it resolved in-

Mpnvate arb1tratlon under Ch 7 04 RCW Washmoton s “code of'

"arbitration.” See Godfrey v. Hartford Cas. Ins. Co., l42 Wn'.2d 885, 889 &

894 16 P.3d 617v(2001). tdescribincr WAA'as code of arbitration)' id. at -

897 (stating pames in arbitration “ agree to waive thelr right to have their
disputes resolved in the court system ). Arbifrations are special
proceedings. The Legislature has limited judicial review to the ‘grounds
provided by statute, and on review the c_ourt cannot invoke its power as a
court of general jurisdiction. See RCW 7.04.160.*

A more limited original jurisdiction is conferred on the district and

. superior courts under Ch. 7.04 RCW. ._SLe RCW 7.04.020. Jurisdiction is

restricted to confirming the arbitration award, see RCW 7.04.150; vacating

the award on specified and limited grounds, see RCW 7.04.160; or

‘modifying or correcting the award, again on specified and limited grounds,

“ As noted above, Ch, 7.04 RCW has been repealed. See supra n.2. The text of the WAA
in effect at the time of repeal is reproduced in the Appendix to this brief.



‘'see RCW- 7.04.170. See also Price v. Farmers Ins. Co. 133 Wn.2d 490, - "o

:“~-.“4,98f- 946:P.2d 388 (1997).(stating-“the jurisdiction of the superior court ~'is R TR

' hmlted by ‘che nature of the speclal statutory proceeding™), Appellate,«,-;;.a";; R e

: Jurlsdwtron 1s s1m11arly l1m1ted See RCW 7. 04 220;:see: also Barnett V. s e

H1cks 119 Wn 2d 151 157 829P 2d 1087 (1992) (statmo in the case of. S SR

"~ an appeal from an arbltrator 8 award an appellate court is stnctly.- :

.proscribed from the tradltlonal full rev1ew”)

Arbitration is completely dlfferent than an action in court, and the

WAA dlS’CIIlgUlSheS between an arbltratlon and an action. See Thorgaard "
Plumbmg & Heatlng Co v. King Coun‘gg, 71 Wn.2d 126, 131 33 426
P.2d 828 .(1967). The subject of an arbitration is not described in the
patlance of the civil justice system (i.e., an action or claim for relief).
Rather, the WAA speaks in terms of a “controversy.” See RCW 7.04.010,
.060. A.ny controversy vvlrich may bc the subj ect of an action” is subj ect
1o arbltratlon indicating that arbifration is an alternative to pursuing an
action or claim for relief through the civil justice system. See RCW
7.04.010. To this end; when the controversy is simultaneously the subject
of an action in court and an arbltration the court action may be stayed

pendmo the comple’uon of arb1trat10n See RCW 7.04.030. The WAA. only

incorporates court procedures to a 11rn1ted extent, and the fact that the

‘Legislature considered it necessary to do so confirms the fundamental .. .



 difference between arbitration. and an .action in court. See e.g. RCW
- 7.04.040(1) * (service); RCW-~:7.04:110 . ((subpoenas); RCW 7.04.120 .-
- (depositions); RCW 7:04.130. (interin relief). .

v -sThe WAA imposes its own time limits. For:example,. if notice of...

-intention. to arbitrate has been. served: as provided.in RGW 7.04.060, the: . - - . -

*~responding party has .20 days to serve a notice of motion to stay arbitration .. - .- -

;in’ order to ~~gontest the existence or validity of the arbitration agreement;; .
See RCW .7.04.040(4). - After an arbitration award has been made, the- .
parties have three months to serve a notice of motion to vacate, modify or
correct the award, see RCW 7 .04,180,‘ and one year to apply to the court
for an order confirming the award, see RCW 7.04.150. These time limits

are akin to statutes of limitations. See MBNA America Bank, NLA. v.

Miles, 140 Wn.App.‘ 511, 513-14, 164 P.3d 514 (2007) (stating “[t]he -
three-month period established by former RCW 7.04.léO is considered a
statute of limitations™), review denied, 163 Wn.2d 1040 (2008).

Notably, the WAA does not incorporate any statutes of limitation
applicable in court gctions, and it places no time limit on either the
initiation of afbitration or a motion to compel arbitration. See RCW
7:04}.060 (noﬁqe of ‘intention to arbitrate); RCW 7.04.040 (motion to

-compel] arbitration). .



Arbitration-under' the WAA. is based on written agreement. See

" RCW 7.04.010 (providing “[t]wo or more-parties may agree in writing to -

+ _submit -to- arbitration”). Within the limits of what is cons¢ienable or. : -

¢ rotherwises ‘enforceablé . under:: contract ..law, parties may -agree- upon .. vy e

© governing:time. limits. or -incorporate -a limitations period or periods into - - -

xtheir arbitration. agreement. See McKee v AT&T Corp., 164 -Wn.2d 372;, > =nei . nf

399,191 P.3d.845 (2008).(stating “[glenerally, parties. can shorten the: -

. applicable statute .of limitations by contract-unless a shorter time frame is- . - .

unreasonable. or prohibited by statute or public poliéy.?’).
In the absence of agreed-upon time limits, the only statute of
limitations that this Court has intimated may apply to a WAA arbitration is

the six-year statute applicable to written contracts, RCW 4.16.040(1). C£.

Safeco Ins. Co. v. Barcom, 112 Wn.2d 575, 579-84, 773 P.2d 56 (1989)
(applying six-year written contract statute of limitations to demands for
arbitration under uninsured motorist insurance arbitration provisions). This
statute of limitations relates only to the threshold issue of enforcing the
written agreement to arbitrate. It does not relate to the underlying
controversy that is the subject of the arbitration. The limitations period
pnly begins to run from the date that a party breaches the agreement to -
: arbitrate,‘ and the non-breaching party has six years thereafter in - which to

seek to compel arbitration. See id., 112 Wn.2d at 583-84.

10



- .. While the.written contract statute of limitations may be relevant in

-+ v+ determining whether -a party -has:timely invoked arbitration under RCW:

7:04.040-and::060, Statutes of limitations-are otherwisé inapplicable to the .. <+ <%0 e o

- Lon cydontroversies . that the parties.-have: agreed :to- resolve in this altemate:: .. - < :.:

.. forum; as'explained-below.: .-~ .. - »

= B TiStatutes Of Limitation Are Inapplicable To Arbitration-Absent; -
Agreement Of The Parties.

The arbitration itself is not an action in couré, and statutes of
limitation which apply to such actions are therefore inapplicablé to
controversies submitted to arbitration. On three occasioﬁs, this Court ha's,' :

h@l'd that an arbitration under Ch. 7.04 RCW is not an action. See

B Thorgaard, 71 Wn.2d at 131-33 (holding that arbitration is not an “action”

for purposes of a pre-suit notice of claim statute, former RCW 36.45.03 0);

Auburmn, 114 Wn.2d at 450 (holding that arbitration is not an “action” for- -

purposes of a statute of limitations, RCW 4.16.130); Davidson v. Hensen,
135 Wn.2d 112, 126-27, 954 P.2d 1327 (1998) (holding that arbitration is
not an “action” for purposes of the contractor registration statute,

RCW 18.27.080; relying on Thorgaard).

The only arguably contrary decision is Fire Fighters v. Bverett, 146

Wn.2d at 37-41 '(holding that a labor arbitration is an “action” for purposes’

of the Wage—claim fee-shifting Statute, RCW 49.48.030; distinguishing -

11



+ - Thorgaard). Morgan‘Stanley reliesron Fire Fighters in arguing that the

- arbitrators® properly dismissed” Broom’s.:c¢laims based on statutes of = o+ -

~. limitation:See Morgan Stanley-Supp..Br. at 15-18;

i A Fire Fichters is. d1st1noru1shab1e from:Thorgaard, Auburn; Davidson.., . ~+& e g

-and thlS case, principally because it 1nvolves a labor arbitration rather than - .. ... . -

R e‘?an‘arb'itréti-oﬂ' subjec’c-té--'Ch:- 7.‘04»=.RC:W.- ‘See Fire Fighters, - 146"Wn.2d:at: = - 25 o=

32, The WAA spec1ﬁcally excludes labor arbltrauons ‘[tThe provisions of . . .- M. -
this chapter shall not apply to any arb1trat1on agreement between -

.employers and employees or between employers and associations of

employees[ ]” RCW 7. 04 010 Th1s a key basis on which Fire Fighters

d1st1ngmshed Thoroaard See F1re Fighters at 38 (stating Thorgaard was

based on “the differences between bringing an action and submitting a
case to arbitration as Well as the speeiﬁc purposes of both RCW 36.45.010
and chapter 7.04 RCW”); 1d at 39 (etaﬁné Tho?gaard “was construing the
language [of] RCW 36. 45 010 and RCW 7.04.030”); id. at 40 (agreeing
with argument that “it is improper to import the definition of ‘action’ from

Thorgaard because Thorgaard addressed completely different statutory

12



: schemés");«t In-distinguishing ‘Thorgaard in this way, .the Court did notr.- « oo s oo 3

.+ undermine.it$:reasoning or precedential value.”

ww oo e Under iThorgaard, a pre-suit notice of claim statute; related. to the i e g

wanclaimant’s.ability“to- bring dnvaction in.court, was held inapplicable-tg: e . o - wmezis,
- arbitration .on this:basis See.71 Wn.2drat 129-30. The Court quoted RCW.~+ «.. s o e S

":36,45.030to the effect thatno 'acﬁon"shall’be maintainéd on any clammmyfor «: - -0 Sy

damages-until it has-been presented to the board of county commissioners;. ..:
and described this requirement.as “a’ condition precedent to a right of .
- action against the county.” See id. at 130. As used in this statute, “[a]n"

action is a prosecution in a court,” and “[i]t is clear that the legislature had .

a lawsuit in mind.” See id. “[TThis has nothing to do with a statutory
‘arbitration proceeding.” See id.

Like a pre-suit nofice of claim, a statute of limitations also relates
to the ability to pursue an action in court, and is therefore inapplicable to
controversies submitted to arbitration, In Thorgaard, the Court relied on a

statute of limitations case in reaching its result. See 71 Wn.2d at 131 & n.4

(citing Son Shipping Co. v. De Fosse & Tanghe, 199 F.2d 687, 689 (2d .

Cir. 1952)). After Thorgaard, the Court confirmed that a statute of

limitations does not apply to arbitration. See Auburn, 114 Wn.2d at 450.

> As Broom points out, Fire Fighters is also distinguishable because it involves a remedial

statute subject to a liberal construction rather than a statute of limitations defense. See

Broom Supp. Br. at 8-10.

13



E "Ihere is:no reason  why the Court.should reach a different result in this - - .. -

Foease.

-Gt . As..Construed By  This' Court, Former RCW7.04.160(4).:. -
Permits Judicial Review Of Arbitration Awards For Errors Of
o LawAppearing On The Face Of The'Award. T

- For.the reasons stated in.§ B, .supra, dismissal of an arbitrable .

-controversy-on.statute of limitations grounds is legal error. This error::. -

.- appears on the face.of the arbitration award. See Morgan Stanley.Pet. For - .- .- .,

Rev. at 4-5. The remaining question is Whe_the_r. judicial review is available. .
for legal error appearing on the face of thé award.

Former RCW 7.04.160(4) provides for vacatur “[wlhere the.
arbitrators exceeded :their powers.” Under this Court’s precedent, this .
language encompasses errofs of law appearing on the face of the
arbitration award. See Boyd v. Davis, 127 Wn.2d 256, 263, 897 P.2d 1239
(1995). In Boyd, the five-Justice majority opinion held: |

the face of the arbitral award alone does not exhibit an erroneous

rule of law or a mistaken application of law. Therefore, no support

exists for Petitioner’s position that the arbitrator exceeded his
power within the meaning of RCW 7.04.160(4) when he rendered

the award.

Id.; see also Fisher v. Allstate Ins. Co., 136 Wn.2d 240, 252, 961 P.2d 350

- (1998) (citing Boyd); Davidson, 135 Wn.2d at 118 (same); Banchero, 63

Wn.2d at 248-50 (quoting language of RCW 7.04.160 and reviewing for "

‘legal error appearing on the face of the award); Federated Servs. Ins. Co.

14



- .v. Bstate of Norberg, 101 Wn.App. 119, 123, 4 P.3d 844 (2000) (stating

“[olne of the statutory grounds for.vacating:an award exists when the .- -

i '.~arb1trators have exceeded thelr powers ‘as demonsirated by an -error:of:. ..

SR ‘n'.fllaw 0L the face of the award” cmno RCW 7 04. 160(4)) review a’emed S T

149 Wn..’Zd.'lOZS'.-(ZOOZl). Lo

“ 2% “The: fatiotiale for perfnitfing: judicial -review ‘of efrors of law'™ "

- ‘appearing ofrthe facé of the arbitration award was explained by this Court  » - « e

in an early case involving common law arbitration; which was otherwise -

.governéd by Idaho law. See Carey v. Herrick, 146 Wash. 283, 292-93, 263
P. 190 (1928). The Court allowed judicial review for errors of law on the
face of the award, as an exception to the rule that arbitrators are
customarily the final judges of both the law and the facts:

If the arbitrator recite in his award that in determining the result he

-followed a certain method or a certain rule of law, it will be
presumed that it was so set out that if there is error it may be
corrected. For it becomes apparent that if there is a mistake in
applying the law or the facts under the method used and set out, the
award is not what the arbitrator intended to make.

Id., 146 Wash. at 292.

While this rationale 1s related to common law arbitration, it may

explam why 11m1ted rev1ew of errors of law on the face of the award

contmues to be allowed under RCW 7. 04 160(4) See Estate of Norbero -

101 Wn.App. at 124-25. Arbitrators may want to facilitate judicial review
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+‘of -their-award, especially in cases involving novel legal issues and-a v - -

«. dearth-of authority. See id. Otherwise;, it is clear that arbitrators have-the -~ ... .

ab1hty to: 1nsu1ate their award from.such-scrutiny by dechnmg to specifyps ! v o

the leoal bas1s for. their decision :on the face. of the award. See id: at 124 s e,

‘(describing ‘arbitrators’ ability- to “make their award  more or less...- . ..« -

"suseptible’ 10" judicial .review™). Here; an- outcome-determinative legal .-;.if ol

© - issueis'.evident: -on- the . face .of the. arbitration award, and it -ig.- e

understandable why the arbitrators may have wanted to expose this. . -

determination to judicial review.

Regardless of the rationale for judicial review of legal errofs on the
face of an arbitration award, Morgan ‘Stanley urges that the stémdard .is
unjustified under the language of RCW 7.04.160(4), and that this Court
has recognized as much in recent opinions. See Morgan Stanley Supp. Br.
at 7-14. This 'argument ié n&z based on aﬁy ‘holding by this éoﬁrt. Instead,
Morgan Stanley relies oﬁ the four-Justice concurring opinion in Boyd,

(133

which unsuccessfully urged disavowal of what it described as the “‘error
of law/face of the award’ doctrine” because it originated ﬁnder an
arbitration statute that predated the WAA. See 127 Wn.2d at 266 (Utter I,
- concurnno) The B _y_majonty dlsagreed S id. at 263.

Moroan Stanley also notes that in Malted Mousse 150 Wn.2d at

526-27 the Court described Boyd as rejecting review of errors of law

16



appearing on-the face of an arbitration award. However, this passage in -

- .r Malted Mousse- cites the Bovd concurrence (at 267-68), rather than the. - .. -

¢.majority -opihion::-As  recoghized by :the.-Court..of -Appeals below, the .- ;-

i r§tatemert-in Malted-Mousse is.bothidicta and an.ineorrect chaiacterization:: «. : w4t v r iy tutizre sy

:of the holding in:Boyd. See Broom; 2008:WL 4053440 at ¥3, .- -

- Following its decision in‘Boyd, the: Court has‘continued to uphold.

* :limited. judicial .review .for érrors 'of law appearing on the face of an' ... <1 7y

arbitration award: See Broom at.*3; see also Davidson, 135 Wn.2d at 118; . .-

Fisher, 136 Wn.2d at 252. Under governing rules of statutory construction, -
the Court’s interpretation of the language‘ of RCW 7.04.160(4) to
encompass this standard of review is part of this provision as'if it were -
originally enacted by the Legislature. See Johnson v. Morris, 87 Wn.2d
022, 927, 557 P.2d 1299 (1976) (stating “[i]t is a fundamental rule of
statutory construction that once ; statufe has been construed by the highest
| court of the state, that construction operates as if it were originally written
into it”).° The Legislaturé is presumed to have been aware of this

construction and did not amend RCW 7.04.160(4) before its repeal. See

Federal Way v. Koenig, 167 Wn.2d 341, 348, 217 P.3d 1172 (2009)

§ Whether the same standard of review should also obtain under a similar provision of the
RUAA, see RCW 7.04A.230(1)(d), is not before the Court in this case. The RUAA has a
-unique rule of construction codified in the act, see RCW 7.04A.901, which is worthy of
full briefing in a proper case. ,

17



(stating “[t]his -court 'pfesumes that the legislature is aware of judicial.*: ~+ "o o0 -

‘interpretations. of its endactments and takes its failure to amend a statute . v . e s

following; a judicial ‘decision/interpreting that statute to indicate-legislative .-+, w1 oo o 0 ses

C P ACQUIGSEENTEY Yiae i LRAAT A LA L e

.~ No" other grounds .for overruling -the Court’s construction -of:: . "0 b he

.+ RCWET.04.160(4) - have -been--advanced -in -this case See In-re Stranger, iwiv i . winii o

. Cteel & Tributaries in* Stevens County, 77 Wn.2d 649,653, 466 P.2d 508 .. -+ -

(1970) (articulating incorrect and harmful test for overruling precedent).
. The construction of the statute should not be considered either incorrect or
“harmful because arbitrators ‘'may be deemed to exceed their powers
wherever - the face of an arbitration award reveals a palpable
misunderstanding of a legal issue that the arbitrators considered outcome -
determinative. Any other result would be inimical té the arbitrators’ -
expressed intent to follow the law in resolving the dispute.
VL  CONCLUSION
‘The' Court should adopt the analysis advanced in this brief and

resolve this appeal accordingly.

%DATED this 20" da ZfDecemb 2009, :

GEORGEM. AHREND /&a, BRYAN ]%HARNETIAUX Y4 m«/@ B

. On behalf of WSAJ Foundation
*Brief transmitted for filing by email; signed original retained by counsel..
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- APPENDIX

~..% . RCW 7.04.,010.. Arbitration authorized -

i10- LWO: OT.MOTe. parties, may. agree in, writing to submit to.arbitration, in, ... ...:v
~ conformity with the provisions of this chapter any controversy which may. .:;. - v
--~be the subject of an action ex13t1n<:r between them at. the time of ther . -
aoreement to submit, or they may include in a written agreement B

" ... provision. to settle. by . arbitration .any .controversy. thereafter atisinge .. ..
between them out of or in relation to such acreement Such agreement . : . . v,
-..-shall be valid, enforceable-and irrevocable save upon such grounds as ex1st’;,-;, e

in law or equity for the revocation of any agreement.

“"The prViéions of this chiapter shall fiot apply to any arbitration agreerient -

between employers and employees or between employers and associations -

U of employees and as o any such agréement the parties thereto may =

provide for any method and procedure for the settlement of existing or .

" future disputes and controversies, and such procedure shall be valid;

enforceable and irrevocable save upon such grounds as exist in law or

" equity for the revocation of any agreement.

[1947 ¢ 209 § 1; 1943 ¢ 138 § 1; Rem. Supp. 1947 § 430-1.]

RCW 7.04.020. Applications in writing—How heard—Jurisdiction

Any- application made under authority of this chapter shall be made in
writing and heard in a summary way in the manner and upon the notice
provided by law or rules of court for the making and hearing of motlons or

* petitions, except as otherwise herein expressly provided.

Jurisdiction under this chapter is specifically conferred on the district and:
superior courts of the state, subject to jurisdictional limitations.

1982 ¢ 122 § 1; 1943 ¢ 138 § 2; Rem. Supp. 1943 § 430-2.]

RCW 7.04.030. Stay of action pending arbitration

If any action for legal or equitable relief or other proceedings be broﬁgh,t:

by any party to & written agreement to arbitrate, the court in which such

action or proceeding is pending, upon being satisfied that any issue -




involved in such action or proceeding is referable to arbitration under such
agreement, shall, on motion of any party to the arbitration agreement, stay

'+ the:action or proceeding until an.arbitration has been had in accordance - v -

Wlth the aoreement ' . ,
.‘=[194a ¢ 138§3 Rem Supp 1943 §430 J] S

’ RC‘W 7 04. 040 Motlon to compel arbltratlon—Notlce and hearln6~—-, WEe

L Motlon for stay

CELLT

(1) A party to a Wntten agreement for arb1trat10n clalmlno the ne01ect or-

- - refusal .of another to proceed with: an arbitration thereunder may make .. .

' apphcatlon to the court for an order directing the parties to proceed Wlﬂ’l. '

- the arbitration in accordance with their agreement. Eight days notice in . - . .. -
- writing of such appl1ca110n shall be served upon the party alleged to be in . .-

default. Serv1ce thereof shall be made in, the manner provided by law for

- service of a summons in & civil action in the court specified in RCW

7.04.020. ‘If the court is satisfied after hearing the parties that no
substantial issue exists as to the existence or vahdlty of the agreement to..
arbitrate or the failure to comply therewith, the court shall make an order -
directing the parties to proceed to arbitrate in accordance Wlth the terms of
the agreement. :

(2) If the court shall find--that a substantial issue is raised as to the
existence or validity of the arbitration agreement or the failure to comply

therewith, the court shall proceed immediately to the trial of such issue. If SRR

upon such trial the court finds that no written agreement providing for
arbitration was made or that there is no default in proceeding thereunder,
the motion to compel arbitration shall be denied. :

(3) Either party shall have the right to demand the immediate trial by jury
of any such issue concemning the validity or existence of the arbitration
agreement or the failure to comply therewith. Such demand shall be made
before the return day of the motion to compel arbitration under this
section, or if no such motion was made, the demand shall be made in the
application for a stay of the arbitration, as provided under subsection. -
" (4)(a) hereunder. - :

(4) In"order to raise an issue as ‘to the existence or validity of the
arbitration  agreement or the failure to comply therewith, a party must set
forth evidentiary facts raising such- issue and must either (a) make a



* motion.for a stay"of the arbitration. If-a notice of intention to arbitrate hag. - - -
been served as provided.in RCW 7.04.060, notice of the motion for the - : ..,
- stay. must-be‘servéd within twenty days after service of said notice. Any ».. . -«
issue regarding the validity or existence of the agreement or failure to- .« .- o

©* comply “therewith shall be- tried- in the same .mahner as provided.in. .. .o cawd.
"+ subsections (2) and (3) hereunder; or (b) by contesting a motion to compel ST
kS ’f arb1tratlon as prov1ded under subsection (1) of this sechon

- [1943 3 138 §:4: Remn. Supp. 1943 §430-4]

X,
2R

'RCW 7 04 050 Appomtment of arbltrators by court

’Upon the apphca’non of any party to the arbltra’uon aoreement and upon :

- notice to the other parties thereto, the court shall appoint an arbitrator, or-.. .

N arb1trators in any of the followmo cases:

(1) When the arbitration agreement does not prescribe a method for the"
appointment of arb1trators

'(2) When the arbitration .agreement does prescribe a method for the
appointment of arbitrators, and the arbitrators, or any of them, have not -
been appointed and the time within which they should have been-.
appointed has expired.

(3) When any arbitrator fails or is otherwise unable to act and his
successor has not been duly appomted

(4) In any of the foregoing cases where the arbitration agreement is silent
as to the number of arbltrators three arbitrators shall be appointed by the

“court.

Arbitrators appointed by the court shall have the same power as though
" their appointment had been made in accordance with the agreement to
-arbitrate.

[1943 ¢ 138 § 5; Rem. Supp. 1943 § 430-5.]

RCW 7.04.060. Notice of intention to arbitrate—Contents

o When the controversy arises from a written agreement containing a.
"+ provision to settle by arbitration a controversy thereafter arising between

C



+ the parties out of or in relation to such agreemént, the party demanding .. - - -

.- arbitration shall serve upon the other party, personally or.by registered: -
" - mail;-a written.notice:of his.intention-to arbitrate. Such notice must state in, ..,

= substance that unless within twenty days after its service, the party served: - . - -. -
~-therewith shall serve a.notice of motion to ‘stay the arbitration,:he shall-.-... v . ..
*: thereafter b¢ barred from putting in issue the ex1stence or Va11d1ty of the S

.- agreement or the failure-to’ oomply therewith.

.., [1943 ¢ 138 § 6; Rem. Supp. 1943 § 430-6.]-

' RCW7, 04 070. Hearing by arbitrators

The arbltrators shall appomt a time and place for the hearing and notify . -

the parties thereof, and may adjourn the hearing from time to time as may . -
" be necessary, and, on application of either party, and for good cause, may
postpone the hearing to a time not extendmo beyond the date fixed for
making the award. :

All the arbitrators shall meet and act together during the heaﬂhg but a

majority of them may determine any question and render a final award. -

The court shall have power to direct the arbitrators to proceed promptly
with the hearing and determination of the controversy.

[1943 c 138 § 7, Rem. Supp. 1943 § 430-7 ]

RCW 7.04.080. Failure of party to appear no bar to hearing and
- determination o

. If any party neglects to appear before the arbitrators after reasonable

-notice of the time and place of hearing, the arbitrators may nevertheless
proceed to hear and determine the controversy upon the evidence which is
produced before them.

[1943 ¢ 138 § 8; Rem. Supp. 1943 § 430-8.]

RCW 7.04.090, Time of making award—ZExtension—Failure to make -
award when requlred

"~ If the time-within which the award shall be made is not fixed in the

D



..arbitration agreement; the award-shall be made within thirty days from the
. -closing of the proceeding, unless the parties, in writing, extend the time in ..

. ‘which that award- may. be' made: If the arbitrator fails to-make an-award - =« -

-+ when" required, . the court,” upon ;motion -and hearing, shall order the

_w~arbitrator to.enter.an: award;‘Within:‘ the time fixed by the court, and may. - ..
“...impose. sanctions: or ‘terms~deemed: . reasonable by .the court. Failure 1o,

: v.omake ani-award within the time required shall not divest the arbitrators .of v 5. o0 ¢ o,

jurisdiction to make an award or to correct or modify an award as.. -
" ‘provided in RCW 7.04.175.. . o o

[1985 ¢ 265 § 1; 1943 ¢ 138 § 9; Rem. Supp. 1943 § 430-9.]

"RCW 7 04, 100 Representatlon by attorney

Any party shall have the nght to be represented by an attomey at law in |
any arbitration proceeding or ‘any hearing before the arbitrators. :

[1943 ¢ 138 § 10; Rem. Supp. 1943 § 430-10.]

RCW 7.04.110. Witnesses—Compelling attendance

The arbitrators, or a majority of them, may require any person to attend as
a witness, and to bring with him any book, record, document or other

evidence. The fees for such attendance shall be the same as the fees of . . ..

witnesses in the superior court. Each arbitrator shall have the power to
administer oaths.

Subpoenae shall issue and be signed by the arbitrators, or any one of them,
-and shall be directed to the person and shall be served in the same manner
as subpoenae to testify before a court of record in this state. If any person
so summoned to testify shall refuse or neglect to obey such subpoenae,
upon petition authorized by the arbitrators or a majority of them, the court
may compel the attendance of such person before the said arbitrator or
arbitrators, or punish said person for contempt in the same manner now
provided for the attendance of witnesses or the punishment of them in the.
courts of this state, :

“[1943 ¢ 138 § 11; Rem. Supp. 1943 § 430-11.]



. :RCW 7 04 120 Deposmons

manner.and -upon. the, same grounds as.proyvided by law for the talnnc of‘
. ;depositions in suits pendmg in the courts:of record in this state,

.,..Deposmons may be taken w1th or w1thout a.commission in the same - S

’ ’:;”"’;[1943 ,3’8 § 12 Rem Supp 1943 §430 12]

T 04 130 Order to preserve property or secure satlsfactlon of award

At any tlme before ﬁnal determlna’uon of the arbltratlon the court may I
upon application of a party to the agreement to arbitrate make such order-.... . ... .
or decree or take such proceeding as it may deem necessary for the

'. ~ preservation of the property or for securing satisfaction of the award.

- [1943.¢ 138 § 13; Rem. Supp. 1943 § 430-13.]

RCW 7.04.140. Form of award—Copies to parties

. The award shall be in writing and signed by the arbitrators or by a
majority of them. The arbitrators shall promptly upon its rendition deliver -
a true copy of the award to each of the parties or their attorneys.

[1943 ¢ 138 § 14; Rem. Supp. 1943 § 430-14.]

RCW 7.04.150. Confirmation of award by court

. At any time within one year after the award is made, unless the parties
shall extend the time in writing, any party to the arbitration may apply to. .
the court for an order confirming the award, and the court shall grant such
"an order unless the award is beyond the jurisdiction of the court, or is
vacated, modified, or corrected, as provided in RCW 7.04.160 and
7.04.170. Notice in writing of the motion must be served upon the adverse
party,-or his attorney, five days before the hearing thereof. The validity of
an award, otherwise valid, shall not be affected by the fact that no motlon
is made to confirm it. -

[1982 c 122 §2; 1943 ¢ 138 § 15; Rem. Supp. 1943 §430;15.]



. .RCW 7.04, 160 Vacatlon of award—Rehearlno

In any of the followmo cases the. court shaIl after no1:1ce and hearing make. ...
an; order vacatlnc the award, upon the apphcatlon of any’ party to the-.-.
i :"arbltranon dee LT oo

- (1) Where the award was procured by corrup'uon fraud or other undue: -
- means . ..: . . : -

' "-' (2) Where there Was ev1dent partlahty or corruptlon in the arbltrators or
A ‘anyofthem :
. (3) Where the arbltrators were gullty of m1sconduct in reﬁ1s1n° to
.postpone the hearing,.upon sufficient cause shown, or in refusing to hear

evidence, pertinent and material to the controversy; or of amy other
misbehavior, by which the rights of any party have been prejudiced.

(4) Where the arbitrators exceeded their powers, or so imperfectly -
executed them that a final and definite award upon the subject matter
submitted was not made.

(5) If there was no valid submlsswn or arbitration agreement and the
proceeding was instituted without either serving a notice of intention to - .
arbitrate, as provided in RCW 7.04.060, or without serving a motion to |
compel arbitration, as provided in RCW 7.04.040(1).

An award shall not be vacated upon any of the grounds ‘set forth under,
subdivisions (1) to (4), inclusive, unless the court is satisfied that
substantial rights of the parties were prejudiced thereby.

-Where an award is vacated, the court may, in its discretion, direct a-
rehearing either before the same arbitrators or before new arbitrators to be
chosen in the manner provided in the agreement for the selection of the
original arbitrators and any provision limiting the time in which the
arbitrators may make a decision shall be deemed applicable to the new

. arbltrauon and to commence from the date of the court's order.

" [1943 ¢ 138 § 16; Rem, Supp. 1943 § 430-16.]



RCW 7.04.170. Modification or correction of award by court

- In any of the following:cases, the court shall,.after notice and hearing,
make an order modifying or correctrnc the award upon the apphcatron of
o any party to the arbrtratlon : :

(1) Where there was an evrdent mlscalculatron of ﬁcrures or an evident

~ mistake in the descrrptlon of any person thlncr or property, referred to i e e e
the award.

(2) Where the arbrtrators have awarded upon a matter not submrtted tol . s

(3) Where the award is imperfect in a matter of form, not affecting the‘
merits of the controversy ‘The order must modlfy and correct the award as ’
to effect the 1ntent thereof -

[1943 ¢ 138 § 17; Rem. Supp. 1943 §43o 17.]

RCW 7.04.175. Modification or correction of award by arbitrators

On application of a party or, if an application to the court is pending under
RCW 7.04.150, 7.04.160, or 7.04.170, on submission to the arbitrators by - -
the court under such conditions as the court may order, the arbitrators may
modify or correct the award upon thegrounds stated in RCW 7.04.170 (1)
and (3). The application shall be made, in writing, within ten days after .
delivery of the award to the applicant. Written notice thereof shall be
given forthwith to the opposing party, stating that objections, if any, must
be served within ten days from the notice. The arbitrators shall rule on the
application within twenty days after such application is made. Any award
‘so modifiéd or corrected is subject to the provisions of RCW 7.04.150,
7.04.160, and 7.04.170 and is to be considered the award in the case for
purposes of this chapter, said award being effective on the date the
corrections or modifications are made. If corrections or modifications are
denied, then the award shall be effective as of the date the award was
originally made. ‘

[1985'¢ 265 §2.]



.~RCW 7.04.180. Notice of motion to vacate, modify, or :correct -
. award--Stay . : W

:.-Notlce of a mouon to vacate mod1fy or correct an award shall be served

. upon the adverse party, or his attorney, within three months after a-copy.ofz » - s

| .;,"’the award is dehvered to the party or his attorney. Such motion shall be..;

B :?"made in the'fannér prescnbed by 1aw for the service of notice of a motlon N NP

C 7 in'an acnon 'For'the purposes of the motion any Judce who mi ght make ar;

T ;f.proceedlnvs of the adverse party to enforde the award.

“order 10 stay the proceedings, in an action brought in the same court, may-
.make an order.to be served with the notice of motion, s’caymfr the 4

[1943 ¢ 1_38 § 18; Rem. Supp. 1943 § 430-18.] .

RCW 7.04.1?0. Judgment—Costs

Upon the granting of ‘an order, confirming, modifying, correcting or

vacating an award, judgment or decree shall be entered in conformity

therewith. Costs of the application and of the proceedings subsequent

thereto, not exceeding twenty-five dollars and disbursements, may be
awarded by the court in its discretion.

[1943 ¢ 138 § 19; Rem. Supp. 1943 § 430-19]

RCW 7.04.200. J udgment roll—Docketing

Immediately after entering jﬁdgment, the clerk must attach together and
file the following papers, which constitute the judgment roll:

(1) The agreement; the selection or appointment, if any, of an additional
arbitrator, or umpire; and each written extension of the time, if any, within
which to make the award.

(2) The award.

(3) Each notice, affidavit or other paper used upon an application to
confirm, modify or correct the award, and a copy of each order of the -
court upon such an application.

(4) A copy of the judgment.



The judgment may be docketed as ifit was rendered in an.action.

| [1943 ¢ 138 § 20; Rem. Supp. 1943 § 430-20]

.:"RCW’/ 04.210, Effect of Judoment o
" The Judoment so enteréd’ hag the same’ foree and effect in all respects as; ...
- and'is ‘subject to all ‘the provisions of law relating to, a judgment in an ,

‘actioniand it may be enforced as if it Had: been rendered inan actlon in the_ o g e
- -Gourt iniwhich it1s efifered. SRR

- [1943 ¢ 138 § 21; Rem. Supp. 1943 § 430-21.]

" RCW7.04.220, Appeal

An appesl mhay be taken from any final order made in a proceeding under

 this chapter, or from a judgment entered upon an award, as from an order .

orjudgment in any civil aot1on

. [1943 ¢ 138 § 22; Rem. Supp. 1943 § 430-22.]



