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L. IDENTITY OF PETITIONER.

' Petitioner, James Robert Nason, was the defendant in the trial court
and the api)ellant in the Couﬁ of Appeals. He asks this Court to accept
review of the Court of Appeals decision terminating review, designated in
Part IT of this petition.

IL. COURT OF APPEALS DECISION. .
Mr. Nason seeks review of the Court of Appeals'published

decision' that concluded the procedure the trial court used to modify and

- impose jail time for violation.of a sentencing condition to pay legal

financial obligations did not violate due process. The opinion was filed
July‘ 31, 2008, and a copy of it is attached hereto as Appendix A.
HI. ISSUES PRESENTED FOR REVIEW.

1. The “auto jail” scheme, which allows arrest and incarceration
for failure to make payments on a legal financial obligation without a
contemporaneous hearing to determine whether an offender had the ability

to pay and the conduct was willful, violates due process.

2. The “auto jail” scheme, which allows a Superior Court clerk to

negotiate a stipulated order including sanctions, advise a defendant of his



discretion and judgment to implement a jail report date, violates due

process.

3. The trial court exceeded its authority by imposing a suspended

sentence pursuant to the “auto jail” scheme.

4. The trial court erred in denying Mr. Nason credit toward his
legal financial obligation for the time served in jail that was attributable to
his failure to pay.

IV. STATEMENT OF THE CASE.

The relevant facts are contained in the Bnef of Appellant filed on

December 10, 2007, pp. 8-17, and are incorporated herein by reference.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

- The issues raised by Mr. Nason’sl petition should be addressed by
this Court because the Court of Appeals decision cdnﬂicts with settled
case law of the Court of Appeals and of this Court, raises significant

constitutional issues under the Washington State Constitution and the U.S.

 Constitution, and involves issues of substantial public interest that should

be determined by this Court. RAP 13.4(b)(1), (2), (3) and (4).

! By Order filed September 18, 2008, Division III of the Court of Appeals granted the

State’s motion to publish this opinion.



1. The “auto jail” scheme, which allows arrest and
incarceration for failure to make payments on a legal financial
obligation without a contemporaneous hearing to determine whether
an offender had the ability to pay and the conduct was willful, violates
due process.

Division IIT of the Court of Appeals misunderstands how the “auto
jail” scheme functions. Judge Moreno’s July 7, 2006 order modifying

sentence contained the offending provision that is at issue in this appeal:

The defendant shall pay $25 or more monthly, effective 8/15/06 .
The case is to be reviewed 1/10/07 for compliance. Ifthe
defendant has not complied with the payment schedule, nor filed a
motion with the court for a stay by the review date, the defendant is
...... to report to jail on 1/17/07 by 4:00 p.m. to serve 60 days in jail.:

CP 52. In late January 2007, the Spokane County clerk notified the
prosecutor and police that after review she’d determined Mr. Nason had
not made any payment and did not report to jail as required in the disputed

provision. Based on the failure to report to jail, the State obtained a bench

- warrant and Mr. Nason was arrested in late March. CP 53, 57, 55-60, 62-

63.

Mr. Nason sat in jail approximately 30 days before a hearing was
held. Judge Price presided over the April 27, 2007 sentence violation
hearing, at which time he ruled the “auto-jail” scheme was constitutional

and refused to strike the offending language from the order he signed that



day. 4/27/07 RP 2-9. The provision mirrored that found in Judge

Moreno’s order:

The defendant shall pay $30 or more monthly, effective 8/1/07 .
The case is to be reviewed 10/31/07 for compliance. If the
defendant has not complied with the payment schedule, nor filed a
motion with the court for a stay by the review date, the defendant is
“to report to jail on 11/14/07 by 4:00 p.m. to serve 60 days in jail.

CP 109. Mr. Nason filed this appeal. Subsequently, he filed an Amended

Notice of Appeal to include Judge Moreno’s 7/7/06 order, as well as Judge

arrested on a warrant, Mr. Nason through counsel filed? a motion to stay
sentence pending heaﬁng regarding inability to pay on hisLFO. CP 128-
3. |

- Contrary to Division III’s conclusion, the “auto jail” scheme

violates due process. Slip opinion, p. 1.

" Mr. Nason was denied due process where the auto jai]l scheme
required incarceration before the court had determined his ability to
pay and the willfulness of the failure to pay.

It is fundamentally unfair to imprison indigent defendants solely

because of their inability to pay court-ordered fines. Bearden v. Georgia,

461 U.S. 660, 667-68, 103 S.Ct. 2064; 76 L.Ed.2d 221 (1983); Williams v.



Illinois, 399 U.S. 235, 90 S.Ct. 2018, 26 L.Ed.2d 586, (1970). WA Const.
art. 1, § 17, which prohibits imprisonment for debt, similarly precludes

imprisonment based solely on inability to pay. -

In order to impose jail time for failure to make timely payments
toward legal.ﬁnancial obligations, the court must first find that the
defende}nt‘_s failure to make payments was willful. RCW 9.94A.634(3)(c)
and (3)(d)’; State v. Curry, 118 Wn.2d 911, 917-18, 829 P.2d. 166 (1992).

The court must inquire into the reason for failure to pay, including the

violation was willful. State v. Bower, 64 Wn. App. 227, 231-32, 823 P.2d

1171, rev. denied, 119 Wn.2d 1011 (1992).

The district court was therefore required to find that Smith's failure

- to pay her fines was willful. Bearden requires [1] consideration of
ability to pay, [2] bona fide efforts to acquire the resources to pay,
and, if necessary, [3] alternative measures other than
imprisonment. 461 U.S. at 672, 103 S.Ct. 2064. In Washington
the court may place the burden on the defendant to prove inability
to pay. State v. Bower, 64 Wn. App. [at 234]. However, this does
not eliminate the court's duty to inquire, which Bearden plainly
demands.

Smith v. Whatcom County Dist. Court, 147 Wn.2d 98, 112, 52 P.3d 485

(2002). If the violation is non-willful, the court must consider alternatives

? The motion to stay was filed on 10/31/07, which was the compliance review date st by
the court’s 4/30/07 order. :



to imprisonment. Bower, 64 Wn. App. at 230, 232; RCW

9.94A.634(3)(d).

Furthermore, the inquiry into an offender’s ability to pay must take
place at the time he is alleged to be in noncompliance, that is, prior ro

incarceration.

Constitutional principles will be implicated . . . only if the
government seeks to enforce collection of the assessments "'at a
time when [the defendant is] unable, through no fault of his own,
to comply." . :. :
... It is at the point of enforced collection . . ., where an indigent
. may be faced with the alternatives of payment or imprisonment,
that he "may assert a constitutional objection on the ground of his

indigency." (emphasis added)

State v. Curry, 118 Wn.2d at 917, citing with approval State v. Curry, 62

Wn. App. 676, 681-82, 814 P.2d 1252 (1991) (quoting United States v.

Pagan, 785 F.2d 378, 381-82 (2d Cifr., cert. denied, 479 U.S. 1017 (1986)).

Any prior inquiry into Mr. Nason’s "future ability to pay is necessarily

speculative." State v. Bower, 64 Wn. App. 808, 81 4,827 P.2d 308 (1992).

Herein, the “auto jail” scheme is self-executing and operates
without any notion of due process. If an offender fails in the future to
make any of the required future payments, s/he must report to jail. There

is no provision for the court to fulfill its required duty to determine at the

* The text of RCW 9.94A.634 is attached as Appendix B. -



time of the future alleged noncompliance whether the offender is indigent
and unable to pay or whether the conduct is willful or, if willful, what is
the appropriate sanction or amount of jail sanction. The scheme violates

due process.

There is no evidence — in the transcripts from the 7/7/06 aﬁd
4/30/07 hearings — that Mr. Nason made an “advance waiver” of his
statutory and conStitutional rights to have the trial court inquire at the time
éf the future alleged noncompliance into the reaéons for nonpayment.

way to know in advance whether the failure to pay is willful.

The auto-jail scheme’s “opportunity” to file a motion to stay
erroneously assuﬁeé .th.e‘ trial court has the authority to constitutionally
- find willfulness and affix a sanction in advance of noncompliance. The
trial court does not have any such authority under RCW 9.94A.634.
Fﬁrthermore, Bearden anci its progény only permit jail after a hearing and-
thé court’s inquiry into.willful failure to pay despife ability to dd SO.
Placing the burden on a defendant to obtain a stay as a prerequisite to
avoiding jail violates the due process required by Bearden. Even if an

offender could waive the trial court’s violation of due process, there is no



evidence in the record from either hearing that Mr. Nason was informed of

the opportunity for a stay process.

Other jurisdictions agree with this conclusion that the auto-jail
provision is an unlawful scheme that violates due process. A similar

provision reached by agreement was determined to be illegal by the

Florida Supreme Court in Stephens v. State, 630 So.2d 1090 (Fla. 1994),

1994 Fla. LEXIS 108.

In Stephens, the yacht brol_cér petitioner pled nolo contendere to a

- The trial court withheld adjudication, placing Stephens on five years
probation conditioned on his making full restitution. Three years later, his
violation hearing. There, he was sentenced to one year in the county jail to
be followed by 10 years probation. The probation was conditioned upon a
payment schedule that included the understanding that if the schedule were
not followed, Stephens would be automatically imprisoned. The trial court
conducted an inquiry to ensure Stephens understood all conditions of the
agreement and that he waived his right not to be imprisoned for debt.

Steph_ens v. State, 630 So0.2d at 1090.




The 4" District Court of Appeal affirmed, relying on its earlier
holding that “a person charged with a crime can legally enter into a plea
agreement with the state fhat he receive probation rather then be
imprisoned on conditions ... and that he waive his right not to be
imprisoned for failure to pay a debt if .he fails to make restitution as he has
agreed, whether or not the state can prove his financial ability to make
restitution. Such an agfeement is not void as against public policy and is

enforceable.” Stephens v. State, 630 So.2d at 1090- 1,091, citing

Brushingham v. State, 460 So.2d 523, 524 (Fla. 4" DCA 1984).

The Florida Supreme Court disagreed, citing Bearden as

_controlling its decision. “In Bearden v. Georgia, the [U.S.] Court held that

a court must investigate the reasons for failing to pay a fine or restitution

in probation revocation proceedings.” Stephens v. State, 630 So.2d at

1091 (citation omitted). “[BJefore a person on probation can be

imprisoned for failing to make restitution, there must be a determination
that that pefson has, or has had, the ability to pay but has willfully refused
to do so. We understand the instant trial court’s frustration at having

Stephens abuse the lenient treatment given him at his original sentencing.

- The scheme Stephens agreed to at his second sentencing, however, was

illegal and he must be resentenced.” Id. (emphasis added).



The scheme of future automatic imprisonment found to be
unlawful in Stephens was reached by agreement and after inquiry by the
trial court as to the petitioner’s understanding of triggering events as well

as waiver of the constitutional right not to be imprisoned solely for debt.

Herein, the facts are even more egregious than in Stephens. Unlike
in Stephens, there was no discussion or agreement regarding inclusion of
the auto-jail provision in Judge Moreno’s 7/7/06 order modifying
senténoe. Furthermore, the scheme was imposed Wiﬂlout any discussion
or inquiry o1 the record as to understanding or waiver of precious future

rights in the event of default.

Similarly, in his 4/20/07 order m;odifying sentence, Judge Price
imposed the same éuto—j ail provision after a contested hearing. There
éertainly was no agreement as to its inclusilon and there still was no
- - discussion or inquiry on the record as to understanding or waiver of future

rights in the event of default.

Finally, there is no evidence in either record that Mr. Nason was
informed of and knowingly waived his constitutional rights not to be

imprisoned for mere debt. Bearden v. Georgia, supra; WA Const. art. 1, §

10



Mr. Nason’s due process rights were violated by an illegal scheme
whereby the trial court is relieved of its duty to determine ability to pay
and willfulness prior td any. senteﬁce of incarceration. Consequently, the
auto-jail provision must be stricken, and any sentence imposed under that

scheme must also be stricken.

Mr. Nason was further denied due process where the auto jail
scheme required incarceration without a hearing and opportunity
for advice of counsel.

the offender should not be punished for the noncompliance” and may issue

a warrant of arrest for the offender’s appearance. RCW 9.94A.364(3)(b).

Where the revocation of a defendant's probation may result in

incarceration, the defendant is entitled to a hearing and to be represented

by counsel, and if the defendant is financially unable to obtain counsel, the

couft shall appoint counsel for the defendant. CrR 7.6(b); RCW

© 9.94A.364(3)(b); State v. Conlin, 49 Wn. App. 593, 595, 744 P.2d 1094

(1987), rev. denied 110 Wn.2d 1010 (1988).

The waiver of the right to counsel at a sentence modification or
revocation proceeding must be knowing and voluntary. Conlin, 49 Wn.

App. at 595. The knowledge required to waive counsel may be gained

11



from participation in an earlier trial on the same matter,_ér evidenced by
experience with the criminal justice system. Conlin, 49 Wh. App. at 595-
56 (citations omitted). Millimllrl;l due process requires some colloquy on
the record advising a defendant of his or her rights, the risks of self-

representation, and the possible penalty involved. Conlin, 49 Wn. App. at

596, citing Bellevue v. Acrey, 103 Wn.2d 203, 211, 691 P.2d 957 (1984).

Furthermore, a court must indulge every reasonable presumption

against the waiver of fundamental rights. Glasser v. United States, 315

-U.8.60, 86 L.Ed. 680, 62 S.Ct. 457 (1942); Matter of Wentworth, 17 Wa.

App. 644, 647, 564 P.2d 810 (1977),
Herein, there is no evidence in the transcripts from the 7/7/06 and

hearing and to appointment of counsel in the event of future failure to

make scheduled payments, or that he waived those rights.

Similarly, the 7/7/06 and 4/30/07 orders modifying sentence make
no reference to these rights or to their waiver by Mr. Nason. The orders

contain identical clauses signed by the clerk:

The undersigned Court Collection Deputy, being in agreement with

~ this disposition and having advised the defendant of the right toa - - -

hearing, the right to have a lawyer at the hearing, the right to have a
lawyer appointed at public expense if the defendant cannot afford a

12



lawyer, and [sic] I witnessed the defendant affix his/her signatm'e
above after being advised of his/her rights. (Emphasis added)

(CP 52, 109) The italicized phrase confirms that any advice given by the

clerk to Mr. Nason concerned the hearing resulting in that particular order,

and not to future hearings or future right to counsel.

"The 7/7/06 and 4/30/07 orders also contain identical clauses signed

by Mr. Nason:

I, James R. Nason, being fully advised that I have the right to be
brought before the Court for a hearing, and to have an attorney
present to represent me, and that the Court will appoint an attorney
to represent me if I cannot afford one, by my signature below
hereby waive my right to a hearing and my right to an attorney and
having read the above modification(s) and having agreed to the
punishment imposed, agree to the entry of this order.

(CP 52, 109) Here, too, the italicized phrases emphasize that the advice of -

rights and waiver was made only as to the hearing resulting in that
particular order. The clause cannot reasonably be construed to be a
knowing and valid waiver of rights to future hearings or future

appointment of counsel. Conlin, 49 Wn. App. at 595.

In Mr. Nason’s case, two orders modifying sentence that predate

the use of the auto-jail provision also contain these identical clauses. See

13



~CP3 1, 122-23.% The fact that the same language was used before and
after inclusion of the auto-jail provision sﬁpports the conclusion that the |
referenced clauses in the present two orders concern only the present
hearing and have nothiﬁg to do with future hearings and future
appointment of counsel.

Due process was violated where Mr. Nason was not advised of his
rights to a hearing and opportunity for advice of counsel prior to
| incarceration for failure to make scheduled payments. There is no
evidence of waiver or even the trial court’s inquiry into waiver. Because
- this Court must indulge every reasop.able présumption against the waiver
of fundamental ‘rights, the auto-jail scheme must be stricken, and any
sentence imposed under that scheme must also be stricken. Glasser v.

United States, supra.”

2. The “auto jail” scheme, which allows a Superior Court
clerk to negotiate a stipulated order including sanctions, advise a
defendant of his constitutional and due process rights or accept a
waiver thereof, or apply discretion and judgment to implement a jail
report date, violates due process.

In 2003, RCW 9.94A.760° was amended to specifically include

superior court clerks in the process of collecting legal financial

* Order filed 1/1 1/01, signed by the Community Corrections Officer, instead of the Court
Collection Deputy.

> Order filed 11/9/05.

® The text of RCW 9.94A.760 is attached as Appendix C.

14



obligations. See Laws of 2003, ¢ 379 §6§ 13-27.7 However, the county
clerk has only limited clerical authority under the statutes, which give the
clerks the authority to conduct .a “review” and verify employment or
income for the sole purpose of modifying the monthly payment schedule,
and to issue payroll deductions in the event of failure to pay - but nothing
else. RCW 9.94A.760 (1), (3), (4), (7)(b), (8), (9), (11)(d) and (13).

A superior court clerk is not authorized to negotiate a stipulated

~order, to advise a defendant of his constitutional rights or to apply
discretion and judgment to implement the auto-jail report date.

.......... The 2003 amendments to RCW 9.94A.760, set forth above, do not
authorize a superiér court clerk to participate in and negotiate é stipulated
order with an offender regarding an unpaid LFO, including the
recommendation of any sanction. Nor do they authorize the cletk to

counsel, or to accept a waiver of those rights. Nor do the 2003

7 Intent and Purpose statement:

The legislature intends to revise and improve the processes for billing and
collecting legal financial obligations. The purpose of sections 13 through 27,
chapter 379, Laws of 2003 is to respond to suggestions and requests made by
county government officials, and in particular county clerks, to assume the
collection of such obligations in cooperation and coordination with the
department of corrections and the administrative office for [of] the courts. ...
The intent of sections 13 through 27, chapter 379, Laws of 2003 is to promote an
increased and more efficient collection of legal financial obligations and, as a
result, improve the likelihood that the affected agencies will increase the
collections which will provide additional benefits to all parties and, in particular,
crime victims whose restitution is dependent upon thecollections.

Law of 2003 ¢ 379 § 13.

15



amendments empower the clerk to determine in his or her discretion that a
defendant must report to jail.

in contrast, former RCW 9.94A.200 (recodified as RCW
9.94A.634 by Laws 0f 2001, ¢ 10, § 6) was amended in 1995° to authorize
the Department of Corrections to enter into'agreements. with non-
complying offenders and to impose alternative sanctions. Such
agreements must be reported to the sentencing court and prosecutor, and
the court may mbdify the sanctions after a hearing. See RCW
- 9.94A.634(3)(a).9 ~While the 2003 amendments to RCW 9.94A.760
included county clerl%s in the collection process; the Legislature did not

~authorize county clerks to assume the role of DOC in general and

®Laws of 1995¢ 142 § 1.

?RCW 9.94A.634 (3)(a) provides as follows: '

(3) If an offender fails to comply with any of the requirements or conditions of a sentence
the following provisions apply: » :

(2)(i) Following the violation, if the offender and the department make a
stipulated agreement, the department may impose sanctions such as work release, home
detention with electronic monitoring, work crew, comimunity restitution, inpatient
treatment, daily reporting, curfew, educational or counseling sessions, supervision
enhanced through electronic monitoring, jail time, or other sanctions available in the
community. ' ,

(ii) Within seventy-two hours of signing the stipulated agreement, the
department shall submit a report to the court and the prosecuting attorney outlining the
violation or violations, and sanctions imposed. Within fifteen days of receipt of the ,
report, if the court is not satisfied with the sanctions, the court may schedule a hearing and
may modify the department's sanctions. If this occurs, the offender may withdraw from
the stipulated agreement. A .

(iii) If the offender fails to comply with the sanction administratively imposed by
the department, the court may take action regarding the original noncompliane.

Offender failure to comply with the sanction administratively imposed by the department
may be considered an additional violation. '

16



specifically did not authorize them to negotiate and enter into agreements
with non-complying offenders or to recomménd sanctions. Id.

In the absence of a stipulated égreement between DOC and a non-
complying offender, or where the court is not satisfied with the sanctions
DOC has imposed unde; RCW 9.94A.634(3)(a), “the court, upon the
motion of the state, or upon its own motion, shall require the offender to
show cause why the offender should not be punished for the
noncompliance.” RCW 9.94A.634(3)(b). Since the clerk has no authority

to negotiate a stipulated agreement orrecommend sanctions, the trial court -

is required by statute to conduct a show cause hearing.

Herein, the Spokane County clerk has actively participated in and

negotiated stipulated orders and has apparently recommended sanctions,

without lawful authority. DOC terminated its supervision of Mr. Nason in

July 2002. (CP 32) Regarding the 11/7/05 order modifying sentence, the

.clérk ackhowledged that she advised Mr. Nason of his rights to a hearing,

and stafed that he waived those ri'ghts and signed the LFO Agreed Order—
In Custody, apparently while in jail. (CP 47, 1.23)

Regarding the 7/7/06 order modifying sentence, the clerk told the
trial court she “went to the jail with Deputy Kyle to see Mr. Nason to ask

him why he has not been paying on his LFOs” and that “[The Spokane

17



County Superior Court Clerk’s Office] felt that [a sanction of] 60 days,
because of this violation, was appropriate because we have gone through
this with him before and ... he failed to report back in, he failed to provide
financial information, and we wanted to set up a $25 or more monthly
payment with him.” (7/7/06 RP 5-6) The clerk also stated she advised
Mr. Nason of his rights to a hearing. (CP 52)

There is no violation report in the superior court file regardiﬁg the
4/30/07 order modifying sentence from which to glean details of the
. negotiating of the order.. However, the clerk again stated that she advised
M. Nason of his rights to a hearing.' (CP 109) The report that triggered
his arrest in coimecﬁoh v&ith this order demonstrates unauthorized
discretion and exercise of judgment by the clerk: “As indicated by the
- accounting above, [Mr. Nason] has made none of the payments ordered by
Judge Moreno’s 7/7/06 order and a review of the court file on this date
reveals no motion to staj/ the order. Therefore, [Mzr. Nason] is required to
report to jail on 1/24/07 by 4 p.m. to serve the 60 days specified in the
attached Order Enforcing Senterice. The defendant is in further violation
for not turning himself into the jail on 1/24/07.” (CP 53)

In summation, the coun"ry clerks are mimicking, without any

statutory authority, the procedures followed by DOC officers when a

18



defendant fails to comply with sentencing conditions, and the superior
court is illegally allowing them to do so. Mr. N_asénfs due process rights
and those of chef offenders in similér situations have been violated by this
unauthorized conduct. The trial court should be directed to limit the
superiof court clerk’s participation in the collection of LFOs to those
duties authorized by the Legislature.

The original opinion in this case was.unpublished. In its motion to
publish dated August 11, 2008, the State listed as its sole ground for relief,
“This case raised the issue of whether the County Clerk’s involvement in
the monitoring and collecﬁon of legal financial obligations violates a
defendant’s due process rights. ... The Spokane County Clerk has advised
that other County Clerk’s in this State have reviewed this Court’s opinion
and that publication of m would be useful to them ... .” Division III
granted the motion to publish. This Court should accept review because
this issue of first impression raises issﬁes of substantial public interest and
a significant question under the state and federal constitutions. RAP

13.4(b)(3) and (4).

3. The trial court exceeded its authority by imposing a
suspended sentence pursuant to the “auto jail” scheme.

Petitioner hereby incorporates by reference the relevant argument

contained in Brief of Appellant, at pages 18-20.
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4. The trial court erred in denying Mr. Nason credit toward
his legal financial obligation for the time served in jail that was
attributable to his failure to pay.

Petitioner hereby incorporates by reference the relevant argument
contained in Brief of Appellant, at pages 40-45

CONCLUSION.

Review of the instant case is appropriate as Division Three’s

opinion conflicts with opinions issued by this Court and by the other

divisions of the Court of Appeals, involves a significant question of law

under the Constitution of the United States and state constitution, and
raises issues of substantial public interest.

Respectfully submitted October 20, 2008.

Susan Marie Gasch, WSBA #16485
Attorney for Petitioner |
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“In the Office of the Clerk of Court
- WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 26180-8-I11
_ . ) e
Respondent, ) :
, ' ) _ Division Three
v. ) '
. | ) - |
JAMES ROBERT NASON, ) WWPUBLISHED OPINION
- Appeliant. ) '

KULIK, A.CJ—] amés R. Nason appeals two orders frorﬁ tﬁe Spokane Superior
Court, Maryann C. Molreho,‘J ‘.,.aﬁd M'idhaellP .Priée, J . mddifying his sentence aﬂd -
‘imposing incérceratio’n for violations of the terms of his sentence. He argues that:

(1) fhe trial court lacks authority to impose a’suspe,nded seﬁtence, 2) pro{fisions within
the orders violate due process, (3) the trial coﬁrt eﬁed by denying him éredi’.t against his -
financial obligations for time served, and (4) the county clerk’s inx}olvement in the
monitoring and collection of his legal financial obligation violates due process rights.

We conclude that the trial court correcﬂy modified and vimpos.ed jail time for Mr. Nason’s

violations of his sentence. And the court’s ac'tilons did not violate due process.

Accordingly, we affirm. - | x
' ' . APPENDIX "A"



No. 26180-8-II1
State v. Nason

PA'(::VTS
in Jﬁ13; 1999, AJ ames R. Néson pleaded guilty to second degree burglarly.: The
judgment and sentence required Mr. Nason to p.ay fines and costs. In October 2000, the
Departmeﬁ%of :Cof;i"E:CtiOns requésted a heariﬁg, alleging that Mr. Nason h‘é_d violated the

terms of his:probation, ahds-that hehad failed to pay his legal=ﬁnancia1‘-obligation {(LEO).

A warrant was issued and:Mr.-Nason: was arrested. The court modified Mr. Nason’s: . : /i -

prdbation to include 95 days’ confinement for his violations. The:»Dgpaﬁrﬁent of
Corrections’ supervisi‘o;xv Was termmated on July 12, 2002.

In Noyembg‘r: 2003:and June 2004, Mr. Nason was sent collectionnotices:by the -
Spokane County Sup‘er-ior.Court Clerk. The not}EQes advised Mr.. Nason of his continuing
delinquency-and that.enforcement of -his :Iegal, financial .obligations-had bee.ns:transferré'.d
to the clerk of the superior court. By July 2005, Mr. Nason had not méde.-payfnénts or'
contacted the clerk’s office. The clefk of the court produced: a violation report.and the-
prosecutor moved th'e- court:for issuance of-a Warfant;v Mz: Nason was :arriésted; ‘he signed
an égreed order, and-he .ag-re_'ed_,to serve 30 days in jail-and report:to the'counfcy clerk’s
office within48 hours of release. When Mr. Nason did not report, a bench warrant was
- issued for his arre‘st.‘ :

In June 2006, Mr. Nason was arrested on the warrant. A héaring in the matter

occurred on July 7, 2006. At the hearing Mr. Nason stipuléted to the violation of failing

2
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toreport following his release. He asserted that he was nomeless and unemployed, but
was close to obteining a job through his mother’s employer. The court found Mr.
Nason’s violations-were willful and entered its order modifying the sentence and

~ imposing 60 days in confinement. Mr. Nason signed the agreed order, indicating that he
agreed to 60 daye’.conﬁnement, and that he weuld begin pdyménts of $25 , stdrting |
August 15, 2006 A review date was set for J anuary 10 2007, in order to review Mr.

.. Nason’s compliance. Mr. Nason did not comply with the payment schedule

rrrrr On February 9, 2007, a bench warrant was issued for Mr. Nason. Mn Nason was
arrested. A hearing on the matter was conducted on April 6, 2007, where the court |
dlrected the parties to br1ef issues, and continued the matter to April 27, 2007. At
hearmgs on April 6 and Aprll 217, 2007 Mr., Nason stipulated to his v1olat10ns and raised

other arguments presented in thls appeal The court found Mr N ason’ E Vlolatlons were

willful and entered an order modifying the sentence and imposing 120 days’ confinement.

Mr. Naéon signed the agreed order, indicating that he agreed to 120 days’ confinement,

.and that he would begin payments of $30, effective August 1, 2007. This appeal follows. -

ANALYSIS
‘ Whether a trial court has exceeded its statutory authority under the Sentencing
Reforrn Act of 1981 (SRA), chapter 9.94A RCW, is an issue of law, which we review

independently. State v. Hale, 94 Wn. App. 46, 54,971 P.2d 88 (1999). A trial court may

3
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exercise.discretion in sentehci_ng.only where the SRA authOrizés- diseretion. Statev.
Shove, 113 Wn.2d 83, 86;87, 77 6 P.2d 132 (1989). “Whén a-trial court .exceeds,-its
séntencing authority under the SRA, it commits reversible error.” Hale, 94 Wn. App. at .
53.

| “The SRA permits modification of sent;en;:es only iﬁ specific, .-Qar,efully delineated

circumstances,” ﬁSho,y‘e,, 113 Wn.2d at 86. The authority, for-a.court.to: increase:the

duration of an offender’s commitment is provided by RCW 9..94A~;-_623_4(@’1).-1. Id: When.an . -

offender violates any requirement of'a sentence, the trial courtretains;bro,ad? discretion to
modify the‘sehtence or impose additional punishment. Stc;te v. Woodward; 1 1-6,-Wﬁ. A-p_p_.
697, 702-03, 67 P.3d 530 (2003). | |

| “By violating the:terms of his.sentence, [Mr. Nason] movedﬁ-ou‘esi.,de;thp initial
protections of the SRA and subj ected himself to other sta‘uitofy penaltieé, inchiding-; the
maximum penalty for the underlying-offense.” See State v. McDougal, 120-Wn.2d 334,
352, 841 P.2d 1232 (1992).. RCW 9.94A.634 provides-in relevant par,t:- :
| (1) If an--.offendef violates any condiﬁon* or requirement.of a.
sentence, the court may modify its order of judgment and sentence and

impose further punishment in accordance with this section.

(3) If an offender fails to comply with any of the requirements or
conditions of a sentence the following provisions apply: '

LRCW 9.94A.200 was recodified as RCW 9.94A.634 by LAWS OF 2001, ch. 10, § -
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(a)(i) Following the violation, if the offender and the department
make a stipulated agreement, the department may impose sanctions such as
work release, home detention with electronic monitoring, work crew,
community restitution, inpatient treatment, daily reporting, curfew,
educational or counseling sessions, supervision enhanced through electronic
monitoring, jail time, or other sanctions available in the community.

(iii) If the offender fails to comply with the sanction
- administratively imposed by the department, the court may take action
regarding the original noncompliance. Offender failure to comply with the

‘sanction administratively imposed by the department may be considered an
additional violation.

M. Nason contends the court lacked authority to enter the orders that modified his
‘sentence conditions because the orders contain provisions which impose suspended
- sentences that are prohibited by RCW 9.94A.575. RCW 9.94A.575 provides:
The power to defer or suspend the imposition or execution of
 sentence is hereby abolished in respect to sentences prescribed for felonies
- committed after June 30, 1984, except for offenders sentenced under RCW. . - .. .
9.94A.670, the special sex offender sentencing alternative, whose sentence
may be suspended. :
First, RCW 9.94A.575 does not control when a trial court is acting pursuant to
RCW 9.94A.634 because the court is not sentencing the defendant. See State v. DeBello,
92 Wn. App. 723, 727, 964 P.2d 1192 (1998). To be more precise, a trial court actihg
pursuant to RCW 9.94A.634 is imposing or ordering additional confinement as a penalty

or sanction. Id. at 726-27. Contrary to Mr. Nason’s assertion, RCW 9.94A.575 does not

apply when the court orders him to additional confinement for violating his sentence. /d.
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The court was actingi within its; autherity.

Second, the court-did not snspend Mr. Nason’s jail terms. In supportrof his .
argument, Mr. Nason relxies '-:-upcnl DéBeZZo However on thls pOint :DeBeZZo 1s ,
distinguishable. In DeBello the defendant S ‘sentence requlred hlm toﬂadV1se the State of

any change of address, and pay monetary obhgatlons DeBeZlo 92 Wn App at 725 The

e N B

trial court laten amended the sentence to penmt the defendant to per-,_ T commumty

service in lieu of paying part of hlS ﬁnan01al obligations. The defendant falled to perform
the commnnrty seryrce or make nayments toyvard h1s legal ﬁnanetal. obhgatlons He atso
~ failed to notrfy the State of hlS change -of address Followmg a hearlng on the matter the | _ |
trial court 1mposed 60 days conﬁnement for each of the vrolatlons The conrt then o
suspended 90.days: .cf conﬁnement on the condltlon that the defendant ,makes Inayments
beginning 30 days after hlS release Ia’ | |
Here, neither the challenged orders nor the actions of the trial court are the same as
the SUspended sentence disapproved of in DeBello. The sentencing co‘urt'. in DeBelllol
ordered the defendant to serve multiple 60-day jail terms, and then suspended 90 days
conditioned upon the defendant’s performance of payment after his release from jail. /d.
at 725. Therefore,‘ the defendant was released 90 days before his term was completed.
Mr. Nason was not released from confinement before his term was completed. When Mr.'

Nason was ordered to confinement of 60 days on July 10, 2006, he served the 60 days in

6
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jail. Similarly, on August 30, 2007, Mr. Nason was ordefed té confinement of; 120 days
and to make payments as scl.led‘uled.2 The court did not éuspend either of &ese jail terms.
Further, under the provision which Mr. Nason calls “auto-j éil,” he was not
sentenced to confinement at all.' CP at 5.3, 109. Although the provision specifies a report
date and a number of 'days to serve 1n jail, nothing is ordered. Those are the prospécti;/e
consequences “if” Mr. Nason fails to make payment and faﬂs tofilea mofion for a stay

with the court. Report of Proceedings (RP) (April 27, 2007) at 5, 7.

Mr. Nason compares these provisions to the suspended sentence disapproved of in -

DeBello. However, the DeBello trial court sentenced the defendant to a specific jail term,
and he was released eariy conditioned upon future payment. 92 Wn. App. at 725. On

 review, the court held that the sentencing court did not have express or implied authority

The provisions that Mr. Nason challenges did not sentence him to confinement and
nothing was sﬁspe‘nded. The sentence enforcements schemes in DeBello and the one used
by the court here under RCW 9.94A.634 are not equivalent. Under these circumstances,

‘the trial court has authority to modify Mr. Nason’s sentence, the court did not exceed that

2 Although, the record is not clear about how many days he served, Mr. Nason was
jailed on March 27, 2007, and received credit for the time served against his 120-day
term. The court’s findings of fact and conclusions of law were entered more than 120
days after March 27, 2007. ' '
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authority,.and-did not i-m,posé a suspended.a sentence. See RCW 9.94A.634; Shove, 113
Wn.2d at-86.. | - |

'Finally, Mr. Nason’s argument is premature because it is directed at something the
court might do, i.e., impose a jail term if he fails to comply with _the scheduled payments
and fails.to. file a motion with the court for a stay by the review date. As~;notedﬂgby.;.the‘ trial
court, the jail term, m the provision isiby ne.means a certainty. Forexamplelf Mr. .
‘ ‘Nasor_l’s ﬁnancial circumstahpés changed, nothing preveﬁtsh_im,from supia‘lying:me
apprépriate documents to assist'the couftAin setting anew monthly payment. RCW .
‘9.94A.76'0(5)'.. Mr. Nason:is still: free to file a motion to stay as 'pnovidedifor in'the order,
which he has filed in the proceedings below.. Also, if M,r..Nason.was- to vi_qléfcg;the order .

by not paying his LEO; the court may determine the violation is not willful and may.

 modify its previoﬁs order regarding payment. RCW‘9.94A.634(.3)(d);’ State v. Dalseg,
132 Wn. App. 854, 862,-134 P.3d.261 (2006).(“When an offender vibl_ates, any
- requirement of a sentence, the trial court retains broad discretion "to;n'lo,dify,.the sentence
and/or impose additional punishment:”).
In State v. Roberts, 77 Wn. App. 678, 683 , '894 P.2d 1340 (‘19§5), the court
explained:
We cannot-say that the trial court has engaged in the prohibited:

practice of deferred sentencing unless or until the court actually uses [the
offender’s] behavior during the . . . period as a basis for deviating from the

.
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sentencing guidelines. Thus, the State prematurely directs its argument -at

something the court might do — i.e., impose a reduced sentence — rather

than at something the court has already done. To characterize the order as

an unlawful deferred sentence at this point would be to “render an advisory

opinion on a record which has yet to be completed.” This we decline to do.
Accordingly, to characterize the provision which Mr. Nason challenges as a suspended -

sentence, when it has not been imposed and the court has taken no action based on Mr.

Nason’s behavior would be to render an advisory opinion. Id.

Mr. Nason next contends that his incarceration without a hearing denied him due
process. A defendant has minimal due process rights in a probation revocation hearing.
Inre Pers. Re.;traint of Boone, 103 Wn.2d 224, 230-31, 691 P.2d 964 (1984). This court
~ applies the same standard to a he;_ariﬁg to considér violations of a sentence. See State v.

* Badger, 64 Wn. App. 904, 90:7-08,. 827P.2d 318 (1992). These requifem'ents are:

: (a) written notice of the claimed violations of [probation of] parole; (b)
disclosure to the [probationer or] parolee of evidence against him; (c)
opportunity-to be heard in person and to present witnesses and documentary
evidence; (d) the right to confront and cross-examine adverse witnesses
(unless the hearing officer specifically finds-good cause for not allowing
confrontation); (e) a “neutral and detached” hearing body such as a o
traditional parole board, members of which need not be judicial officers or

lawyers; and (f) a written statément by the fact-finders as to the evidence
relied on and reasons for revoking [probation or] parole, '

Boone, 103 Wn.2d at 231 (citations omitted).
Pursuant to RCW 9.94A.634, a trial court may punish an offender who has

violated any condition or requirement of his sentence. Under RCW 9.94A.634(3)(b), a

9
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sentencing court. shall requn‘e a defendant to show cause Why he should: not be pumshed
for noncomphanee State V. Curry, 118 Wn 2d 911 918 829 P. 2d 166 ( 1992) The
purpose of this show cause requlrement is.to ensure that an 1nd1gent offender is not
punished because. of their inability to pay a fine. See State v. Gropper, 76.‘-W-n.1 App. 882,

886, 888 P.2d 1211 (1995) (citations omitted). -

At the hearing, the State had-the;.burden:;df: es,howingr,éb.y"a-:preponderanceof-zthe Lt

evidence that.the defendanta,\fiolated-a senteneing-e.end.ition. Id: at-887. Once the State’s

burden is.met; the burden shifts:to-the.defendantto showithe vielation-wasnot:willful. Jd.

This scheme provides sufﬁcient:safeguards; te p’fevent impfisOnment-. oﬁ‘indigent‘*
defendants, .and the court is empowered to treat. a-nonwillful violation more leniently..
Curry, 118 Wn.2d at, 913 | | |
Itis undlsputed that Mr. Nason has not. complled with the ﬁnanmal obhgatlons

imposed in his sentence and subsequent modlﬁcatlons He stlpulated to these violations
and the court found the v1oIat10ns to be Wlllful Unchallenged ﬁndlngs“ are treated. as-
verities on appeal. Sz‘ate V. Stenson; 132 Wa. 2d 668 697 940 P. 2d 1239 ( 1997)
Nevertheless, Mr. Nason contends that he was denled due process because he cla1ms

'- “auto-jail” provisions in the orders require his inearceraﬁon before the court determines
the willfulness of his eonduc_t and his ability fo pay. |

‘However, as noted above, the provision Mr. Nason challenges does not impose a

10
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jaﬂ term. More importantly, thé jail terms he did serve were imposed by oi*ders entered
by the court after Mr. Nason appeared at heaﬁngs on the matters, and agreed to them.
These heérings afforded Mr. Nason the-opportunity to show cause, why he should not be
incarcerated for his ~\lfi()la;tion. Also, in"both cases, Mr. Nason‘was given credit for the
time h_e had served awai’;ing his hearings. Mr. Nason was not denied the rfequired
minimum due process of a hearing béfore the court impose;d its terms of additionél
confinement. See Boone, 103 Wn.2d at 230-31.

“Mz. Nason also asserts that the trial court erred by denying him credit .against his
financial obligation for the jail time he Sérved. f‘Statutes in pari materia Iﬁuét be |
| _construed togethér.?’ .State W .HOile, 32 Wn.2d 681, 684, 203 P.2d 693 (1949). ‘;Stamfes
persons or things; and in coﬂsfrﬁilllgl a statute, or stamtéé, I.a.ll acts reiating tjoitllle séme- :
" subject matter 61' having the same purpose, should be read in cénnection théréwifh aé
together constituting one law.” Id. at 684-85. The object of the rule is to ascertain and

effect‘the intent of the legislature. ’Tﬁe rule proceeds “upon the supposition that the

several statutes having to do with related -subj ect matters were governed by one spirit or
policy, and were intended to be consistent and 'harﬁonious in their several parts and
provisions.” Id. -

M. Nason argues that RCW 10.01.180 and RCW 9.94A.634 should be construed

11
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~ together because both. statutes discuss financial obligations; RCW ‘ls0..Ol..'1:'89(3):provides;
“[a] person committed for 'nonpayment of a fine or costs shall be given credittoward
payment for each day of imprisonment at.the rate specified.in the Gommitrhent order.”
Therefore, Mr. Nason seeks credit. against his legal financial obligations for: confinement
that was imposed when he violated his sentence. As support for thiég.position, Mr. Nason
employs generaltules; of ,s:tatilit@ry» construction, i.e., -statutes;ngl'aﬁng. to:the. <s:AMe~subj ect; -
rhatter must be read as aunified whole. See Anderson-v. Depit of Corrections; 159
Wn.2d 849, 861, 154 P.3d:220,(2001). ...

The argument is flawed because these two statutory.schemes;do-notrelate to the
same subj}cctvrriatt‘er. and:do:not have the:same purpose. "T:':h,e-.-,cqnt,emptpréG.e;eding:; .
authorized by RCW 10.01.180 is:civil.” Smith.v. Whatcom:County Dist. Court, -14%
Wn.2d 98, 105, 52 P.3d 485-(2002). The primary purpose of the.civil-contempt power is -
to coerce a party. to comply-,fwith an order or:judgment. Id In Smith, the court-found that:

RCW 10.01. 180(1) clearly defines nonpayment -as contempt, - :

RCW 10.01.180(3) clearly contemplates that jail time may be- 1mposed for

nonpayment, and RCW 7.21.030(2)(a) clearly authorizes jail time as a

remedial sanction. The jail time imposed for nonpayment is not part of the

sentence. . . . . Imposing jail time for nonpayment was not an execution.of

orzgznally suspended jail time.

Id. at 110 (citations omitted) (emphasis added). RCW 10.01.180 relates to a term of

imprisonment to coerce a defendant who is found in contempt for nonpayment of a fine or

12~
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- costs.

In contrast, an order pursuant to RCW 9.94A.634 is the only circumstance under
which the SRA permits sentence modification. See State v. McDougal, 120 Wn.2d at
346. The SRA regulatesftne sentencing of felony offenders. RCW 9.94A.010. When “an
offender violates any condition or requirement of a sentence, the court may modify its
order of judgment and sentence and impose further punishmen > RCW 9.94A.634(1);
The sentence modification is punishment for the original crime. See State v. Prado, 86
- Wn. App. 573, 577, 937 P.2d 636 (1997). “A proceeding, the purpose of which is -

punitiVe and Whicn results in a determinate jail sentence, 'Wi.th no oppormnity for a
- defendant to purge himseIf of the contempt, is criminal.” State v, Erowet, Inc., 103 .
Wn. 2d 215, 218 691 P.2d 571 (1984) RCW 9.94A.634 relates to add1t10na1 conﬁnement
.. ‘as pumshment for a defendant Who is found to be Wlllfully Vlolatmg fne.tenl.ls‘ of hlS .....
sentence. -.

| ‘The sanctions imposed by these separate statutory schemes employ different
procedures, have different subject matter, and are applied for fundament'ally different
purposes. Jail time irnposed for contempt pursuant to RCW 10.01.180 is 'not the same as
the additional conﬁnement imposed under RCW 9.94A.634. “[S.]tatutes providing for

one kind of contempt cannot be read to circumscribe statutes providing for the other.”

See In re Pers. Restraint of King, 110 Wn.2d 793, 800, 756 P.2d 1303 (1988). Mr.

13
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Nason’s sentences were modified to impose additional conﬁi;lemeht pufsuant to
RCW 9.94A.634. Thus, credit fof the time served pursuant to RCW 10.0i—.180 cannot
properly be applied to Mr. Nason’s legal financial obligations. -

F inally, Mr. Nason contends-that his due process rights were Viollate‘cll bé,cause of
the clerk’s, rather than the judge’s,_ participation in the LEO. "Ifh,e failure ,tip.-:raise-an issue
in the trial-mmft ;-precludes-sréview--..on;appcal;,I;nless.u,the_;_,-tr;ial.y:Qouftucommit:tedy«a;manif.est:
error affecting.a constitutional right. RAP-2.5(a).. Because RAP 2.5(a)(3) is.an-exception. .
to the general rule, we_ooﬁstrﬁe ‘theA_ exccption_-narfowly by requining :the asserted error.to

be (1) manifest: and_..,(Z),-fnuly of constitutional magﬁitudc.» See State v. WWJ Corp., 138,

Wn.2d 595‘,-1;60.2,‘ ..}9804;__P..2d-1257,,_( 1'99.9)[ o

-The:burden-is:upon the defendant to ‘make the 'required«showinéa See State v.
constitutional error and show how, in. the context of the trial, the alieged error aétually .
affected the deﬁen'daﬁt?vs rights; itis this shojwing..ofI act-ua_l. prejudice that makes the error
“manifest,” allowing appellate review. Id. (citations omitted). If the record from the trial
court is insufficient to determine the merits of the constitutional claim, then the claimed
error is not manifest and review is not warranted. /d.

The SRA authorizes the sentencing court fo order additional confinement as a

penalty or sanction for an-offender who willfully violates his sentence. RCW 9.94A.634;

14
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see also DeBello, 92 Wn. App. at 727.

Mr. Nason argues that the oounty clerk’s involvement to monitor and collect his
legal financial obligation violates his and other offenders’ due process rights. ..In support
of this position, he alleges that the clerk’s involvement omounts .to negotiating and
entering into agreements, advising him of hlS constitutional rights, ,aud reoorhmehding
- sanctions. He argues the county clerk has no statutory authority to perform these aots.
Mr Nason asserts that the court 1]1egally allowed the court clerk to follow procedures
used by the Department of Corrections to carry out the process of collectmg ﬁnanmal
legal obligations. Mr. Nason contends that the clerk’s actions vio'lated due process, but
he does not say how and none of these erguments were presented below.

Mr Nason also fails to cite any authorlty to support his arguments.

RAP 2 5(a)(3) preoludes revtevr of an issue ralsed for the ﬁrst tlme on appeal |
unless the trial court commltted a manifest error affectmg a constitutional rlght. See
McDonald, 138 Wn.2d at 691. Mr. Nason fails to demonstrate thett such an error occurred
und cites no authority in support of his position. Both orders challenged by Mr. NasonA in
- this appeal were entered by the trial court, not the court clerk. The actions of "t'he county
clerk are simply not at issue here. -

| We afﬁrrn.

- A majority of the panel has determined this opinion will not be printed in the
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- Washington Appellate Reports, but it will be filed for public rech;.d pursuént; to RCW

. 2.06.040.

- Rulik, ACJ.
WE CONCUR:

D

Sweeney;.J.

MW, L
Brown, . U
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WEST'S REVISED CODE OF
WASHINGTON
UNANNOTATED

TITLE 9. CRIMES AND

PUNISHMENTS
, CHAPTER 9.94A.

- SENTENCING REFORM ACT

OF 1981

Current through Chapter 4 of the 2008
Regular Session

9.94A.634. Noncompliance with condition
or requirement of sentence--
Procedure--Penalty

(1) If an offender violates any condition or
requirement of a sentence, the court may modify
its order of judgment and sentence and impose

‘further punishment in accordance with this

section.

(2) In cases where conditions from a second or
later sentence of community supervision begin
prior to the term of the second or later sentence,
the court shall treat a violation of such conditions
as a violation of the sentence of community

.supervision currently being served.

(3) If an offender fails to comply with any of
the requirements or conditions of a sentence the
following provisions apply:

(a)(i) Following the violation, if the offender
and the department make a stipulated agreement,
the department may impose sanctions such as
work release, home detention with electronic
monitoring, work crew, community restitution,
inpatient treatment, daily reporting, curfew,
educational or counseling sessions, supervision
enhanced through electronic monitoring, jail
time, or other sanctions available in the
community.

(ii) Within seventy-two hours of signing the
stipulated agreement, the department shall
submit a report to the court and the prosecuting
attorney outlining the violation or violations, and

sanctions imposed. = Within fifteen days of
receipt of the report, if the court is not satisfied
with the sanctions, the court may schedule a
hearing and may modify the department's
sanctions.  If this occurs, the offender may
withdraw from the stipulated agreement.

(iii) If the offender fails to comply with the
sanction administratively imposed by the
department, the court may take action regarding
the original noncompliance. Offender failure to
comply with the sanction administratively
imposed by the departmentmay be considered an
additional violation.

(b) In the absence of a stipulated agreement,
or where the court is not satisfied with the
department's sanctions as provided in (a) of this
subsection, the court, upon the motion of the
state, or upon its own motion, shall require the
offender to show cause why the offender should.

-not be -punished for the noncompliance. The

court may issue a summons or a warrant of arrest
for the offender's appearance;

(c) The state has the burden of showing
noncompliance by a preponderance of the
evidence. Ifthe court finds that the violation has
occurred, it may order the offender to be

~confined for a period not to exceed sixty days for

each violation, and may (i) convert a term of
partial confinement to total confinement, (ii)
convert community restitution obligation to total
or partial confinement, (iii) convert monetary
obligations, except restitution and the crime

‘victim penalty assessment, to community

restitution hours at the rate of the state minimum
wage as established in RCW 49.46.020 for each
hour of community restitution, or (iv) order one
or more of the penalties authorized in (a)(i) of -
this subsection. Any time served in confinement
awaiting a hearing on noncompliance shall be
credited against any confinement order by the

“court;

*4003 (d) If the court finds that the violation
was not willful, the court may modify its
previous order regarding payment of legal
financial obligations and regarding community
restitution obligations; and
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(e) If the violation involves a failure to
undergo or comply with mental status evaluation
and/or outpatient mental health treatment, the
community corrections officer shall consult with

the treatment provider or proposed treatment

provider. Enforcement of orders concerning
outpatient mental health treatment must reflect

- the availability of treatment and must pursue the

least restrictive means of promoting participation
in treatment. If the offender's failure to receive
care essential for health and safety presents a risk
of serious physical harm or probable harmful
consequences, the civil detention = and
commitment procedures of chapter 71.05 RCW
shall be considered in preference to incarceration
in a local or state correctional facility.

(4) The community corrections officer may
obtain information from the offender's mental
health treatment provider on the offender's status
with respect to evaluation, application for
services, . - registration - - for
compliance with the supervision plan, without
the offender's consent, as described under RCW
71.05.630.

services, -and:

(5) An offender under community placement
or community supervision who is civilly detained
under chapter 71.05 RCW, and subsequently
discharged or conditionally released to the
community, shall be under the supervision of the
department of corrections for the duration of his
or her period of community placement or
community supervision. During any period of
inpatient mental health treatment that falls within
the period of community placement or
community supervision, the inpatient treatment
provider and the supervising community
corrections officer shall notify each other about
the offender's discharge, release, and legal status,
and shall share other relevant information.

(6) Nothing in this section prohibits the filing
of escape charges if appropriate.

CREDIT(S)

[2002 ¢ 175 §8; 1998 ¢ 260 § 4. Prior: 1995 ¢ 167 § I;
1995 ¢ 142§ 1; 1989 ¢ 252 § 7; prior: 1988 ¢ 155 § 2;
1988 ¢ 153 § 11; 1984 ¢ 209 § 12; 1981 ¢ 137 § 20.
Formerly RCW 9.944.200.] ‘
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WASHINGTON
UNANNOTATED
TITLE 9. CRIMES AND
PUNISHMENTS
CHAPTER 9.94A.
SENTENCING REFORM ACT
OF 1981

Current through Chapter 4 of the 2008
Regular Session

9.94A.760. Legal financial obligations

(1) Whenever a person is convicted in
superior court, the court may order the payment
of a legal financial obligation as part of the
sentence. The court must on either the Jjudgment

and sentence or on a subsequent order to pay,

designate the total ‘amount’ of a legal financial
obligation and segregate this amount among the
separate assessments made for restitution, costs,
fines, and other assessmentsrequired by law. On
the same order, the court is also to set a sum that
the offender is required to pay on amonthly basis
towards satisfying the legal financial obligation.
If the court fails to set the offender monthly
payment amount, the department shall set the
amount if the department has active supervision
of the offender, otherwise the county clerk shall
set the amount. Upon receipt of an offender's
monthly payment, restitution shall be paid prior
to any payments of other monetary obligations.
After restitution is satisfied, the county clerk
shall - distribute the payment proportionally
among all other fines, costs, and assessments
imposed, unless otherwise ordered by the court.

(2) If the court determines that the offender, at
the time of sentencing, has the means to pay for
the cost of incarceration, the court may require
the offender to pay for the cost of incarceration at

a rate-of fifty dollars per day of incarceration, if"

incarcerated in a prison, or the court may require
the offender to pay the actual cost of
incarceration per day of incarceration, if
incarcerated in a county jail. In no case may the
court require the offender to pay more than one

Page 1

hundred dollars per day for the cost of
incarceration. Payment of other court-ordered
financial obligations, including all legal financial
obligations and costs of supervision shall take
precedence over the payment of the cost of
incarceration ordered by the court. All funds
recovered from offenders for the cost of
incarceration in the county jail shall be remitted
to the county and the costs of incarceration in a
prison shall be remitted to the department.

(3) The court may add to the Jjudgment and
sentence or subsequent order to pay a statement
that a notice of payroll deduction is to be issued
immediately. If the court chooses not to order
the immediate issuance of a motice of payroll
deduction at sentencing, the court shall add to the
judgment and sentence or subsequent order to
pay.a statement that a notice of payroll deduction
may be issued or other income-withholding
action may be taken, without further notice to the

offender if a monthly court-ordered legal '

financial obligation payment is not paid when
due, and an amount equal to or greater than the
amount payable for one month is owed.

%4085 If a judgment and sentence - or
subsequent order to pay does not include the-
statement that a notice of payroll deduction may

- be issued or other income-withholding action

may be taken if a monthly legal financial
obligation payment is past due, the department or
the county clerk may serve a notice on the
offender stating such requirements . and
authorizations. Service shall be. by personal
service or any form of mail requiring.a return
receipt.

(4) Independent of the department or the
county clerk, the party or entity to whom the
legal financial obligation is owed shall have the
authority to use any other remedies available to
the party or entity to collect the legal financial
obligation. These remedies include enforcement
in the same manner as a judgment in a civil
action by the party or entity to whom the legal
financial obligation is  owed. Restitution
collected through civil enforcement must be paid
through the registry of the court and must be
distributed proportionately according to each
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victim's loss when there is more than one victim.
The judgment and sentence shall ‘identify the
party or entity to whom restitution is owed so
that the state, party, or entity may enforce the
judgment. If restitution is ordered pursuant to
RCW 9.94A.750(6) or 9.94A.753(6) to a victim
of rape of a child or a victim's child born from
the rape, the Washington state child support
registry shall be identified as the party to whom
payments must be made. Restitution obligations
arising from the rape of a child in the first,
second, or third degree that result in the
pregnancy of the victim may be enforced for the
time periods provided under RCW 9.94A.750(6)
and 9.94A.753(6). All other legal financial
obligations for an offense committed prior to
July 1, 2000, may be enforced at any time during
the ten-year period following the offender's
release from total confinement or within ten
years of entry of the judgment and sentence,
whichever period ends later. Prior to the
expiration - of - the - initial ten-year period, the
superior court may extend the criminal judgment
an additional ten years for payment of legal
financial obligations including crime victims'

- assessments. All other legal financial obligations

for an offense committed on or after July 1,
2000, may be enforced at any time the offender
remains under the court's jurisdiction. For an

‘offense committed on or after July 1, 2000, the

court shall retain jurisdiction over the offender,
for purposes of the offender's compliance with
payment of the legal financial obligations, until
the obligation is completely. satisfied, regardless
of the statutory maximum for the crime. The
department may only supervise the offender's
compliance with payment of the legal financial
obligations during any period in which the
department is authorized to supervise the
offender in the community under RCW
9.94A.728, 9.94A.501, or in which the offender
is confined in a state correctional institution or a
correctional facility pursuant to a transfer
agreement with the department, and the

- department shall supervise - the - offender's -

compliance during any such period.  The
department is not responsible for supervision of
the offender during any subsequent period of
time the offender remains under the court's
jurisdiction. The county clerk is authorized to

Page 2

collect unpaid legal financial obligations at any
time the offender remains under the jurisdiction
of the court for purposes of his or her legal
financial obligations.

*4086 (5) In order to assist the court in setting
a monthly sum that the offender must pay during
the period of supervision, the offender is
required to report to the department for purposes
of preparing a recommendation to the court.
When reporting, the offender is required, under
oath, to respond truthfully and honestly to all
questions concerning present, past, and fiture
earning capabilities and the location and nature
of all property or financial assets. The offender
is further required to bring all documents
requested by the department.

(6) After completing the investigafion, the
department shall make a report to the court on
the amount of the monthly payment that the

“offender should be required to make towards a

satisfied legal financial obligation.

(7)(a) During the period of supervision, the
department may make a recommendation to the

- court that the offender's monthly payment

schedule be modified so as to reflect a change in
financial circumstances. If the department sets

.the monthly payment amount, the department

may modify the monthly payment amount
without the matter being returned to the court.
During the period of supervision, the department
may require the offender to report to the
department for the purposes of reviewing the
appropriateness of the collection schedule for the
legal financial obligation. During this reporting,
the offender is required under oath to respond
truthfully and honestly to all questions
concerning earning capabilities and the location
and nature of all property or financial assets.
The offender shall bring all documents requested
by the department in order to prepare the
collection schedule.

(b) Subsequent to any period of supervision, or
if the department is not authorized to supervise
the offender in the community, the county clerk
may make a recommendationto the court that the
offender's monthly payment schedule be
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modified so as to reflect a change in financial
circumstances. If the county clerk sets the
monthly payment amount, or if the department
set the monthly payment amount and the
department has subsequently turned the
collection of the legal financial obligation over to
the county clerk, the clerk may modify the
monthly payment amount without the matter
being returned to the court. During the period of
repayment, the county clerk may require the
offender to report to the clerk for the purpose of
reviewing the appropriateness of the collection
schedule for the legal financial obligation.
During 'this reporting, the offender is required
under oath to respond truthfully and honestly to
all questions concerning earning capabilities and
the location and nature of all property or
financial assets. The offender shall bring all
documents requested by the county clerk in order
- to prepare the collection schedule.

*4087 (8) After the judgment and sentence or

payment order is entered, the department is
authorized, for any period of supervision, to
collect the legal financial obligation from the
offender. Subsequent to any period of
supervisionn or, if the department is not
authorized to supervise the offender in the
community, the county clerk is authorized to

collect unpaid legal financial obligations from .

the offender. Any amount collected by the
department shall be remitted daily to the county
clerk for the purpose of disbursements. The
department and the county clerks are authorized,
but not required, to accept credit cards as
payment for a legal financial obligation, and any
costs incurred related .to accepting credit card
payments shall be the responsibility of the
offender.

(9) The department or any obligee of the legal
financial obligation may seek a mandatory wage
assignment for the purposes of obtaining
satisfaction for the legal financial obligation
-pursuant to RCW 9.94A.7701. Any party
obtaining a wage assignment shall notify the

county clerk. The county clerks shall notify the

department, or the administrative office of the
‘courts, whichever is providing the monthly
billing for the offender. '
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(10) The requirement that the offender pay a
monthly sum towards a legal financial obligation
constitutes a condition or requirement of a
sentence and the offender is subject to the
penalties for noncomplianceas provided in RCW
9.94A.634, 9.94A.737, or 9.94A.740.

(11)(a) Until January 1, 2004, the department
shall mail individualized monthly billings to the
address known by the department for each
offender with an unsatisfied legal financial
obligation.

(b) Beginning January 1, 2004, the
administrative office of the courts shall mail
individualized monthly billings to the address
known by the office for each offender with an
unsatisfied legal financial obligation.

(c) The billing shall direct payments, other
than outstanding cost of supervision-assessments
under RCW 9.94A.780, parole assessments
under RCW 72.04A.120, and cost of probation
assessments under RCW 9.95.214, to the county
clerk, and cost of supervision, parole;, or
probation assessments to.the department.

(d) The county clerk shall provide the
administrative office of the courts with notice of
payments by such offenders no less frequently
than weekly.

(e) The county clerks, the administrative office
of the courts, and the department shall maintain
agreements to implement this subsection.

(12) The department shall arrange for the
collection of unpaid legal financial obligations
during any period of supervision in the
community through the county clerk. The
department shall either collect unpaid legal
financial obligations or arrange for collections
through another entity if the clerk does not
assume responsibility or is unable to continue to-
assume responsibility for collection pursuant to
subsection (4) of this section. The costs for
collection services shall be paid by the offender.

*4088 (13) The county clerk may access the
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records of the employment security department
for the purposes of verifying employment or
income, seeking any assignment of wages, or
performing other duties necessary to the
collection of an offender's legal financial
obligations.

(14) Nothing in this chapter makes the
department, the state, the counties, or any state or
county employees, agents, or other persons
acting on their behalf liable under any
circumstances for the payment of these legal
financial obligations or for the acts of any

Page 4

offender who is no longer, or was not, subject to
supervision by the department for a term of
community custody, community placement, or
community supervision, and who remains under
the jurisdiction of the.court for payment of legal
financial obligations.

CREDIT(S)

[2005 ¢ 263 § 1, eff July 24, 2005; 2004 ¢ 121 33 eff
June 10, 2004; 2003 ¢ 379 § 14, eff. Oct. 1, 2003. Prior:
2001 ¢ 10 § 3; prior: 2000 ¢ 226 § 4; 2000 ¢ 28 §31;
1999 ¢ 196 § 6; prior: 1997 ¢ 121 § 5: 1997 ¢ 52 $3
1995¢231§3; 1991¢ 9382, 1989 ¢ 252 $ 3. Formerly
RCW 9.944.145.]
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