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A, ISSUE FOR WHICH REVIEW HAS BEEN GRANTED.

The trial judge ordered Salvador Rivera serve an addifional
60 months in prison pursuant to the “'deadly weapon” finding by the
jury and under the “deadly weapon clause,” even though a deadly
weapon enhancement is defined by statute to allow only 24 months
of added prison time. The judge’s sentencing order stemmed from
the jury's spegiél verdict that Rivera possessed "a deadly weapon”
at the time of the crime. The special verdict finding rested, in turn,
on an instruction that deﬂ‘ned a "dead!y weapon” for the jury.

The judge's lack of authority to Impose 60 months
Imprls'onmenfc fora “deadly wegpon" finding Is,derﬁonstrated by
seyeral recent cases declded by this Court, The only remaining
question is whether Rivera Is entitled to relief because his c}iréét
appeal was final in 2002, and he ralses this issue In a personal

' réstréint petition. Because the recent cases explaining fche judge's
lack of authority to exceed the terms of the jury;s verdict aﬁd '

statutory scheme are based on well-established law, and the
judgment and sentence evidences the error on its face, Rivera's
uhquestionably erroneous sentence is unlawful and he Is entitled to

have the deadly weapon penalty reduced to 24 months.



B. STATEMENT OF THE CASE,

Salvador Riyéra was accused of shooting anothér person
and thereby committing first degree murder. Appendix, at 1-2."
~The charging document further alleged Rivera or a co-defendant
was “arméd with a deadly weapon, to wit: a .22 caliber handgun, for
purposes of the deadly weapon enhancement of RCW 9.94A.125
and 9, 94A.310(3)'( a)." Id.

In a special verdict form, the Jury found Rivera was “armed
with a deadly weapon.” App. at, 3 The jury instruction for the
special verdict defined a “deadly weapon,” and stated in part.

'For purposes of a speclal verdict the State must

prove beyond a reasonable doubt that the defendant

was armed with a deadly weapon at the time of the

commission of the crime,

A pistol, ravolver, or any other firearm i is a deadly

weapon wheiher loaded or unloaded,

App, at 4.,

' The attached Appendix contalns the First Amended Information,
Speclal Verdict Form, Jury Instruction 37 Defining the Special Verdict, and
- Judgment and Sentence. The documents are consecutively paglnatad and are
refarred to hereln by the pertinent page number; |



Undér the heading “Findings," the judgment and sentence
stateé, “The defendant was found GUILTY on Qctober 13, 1998, by
JURY VERDICT of: MURDER IN THE FIRST DEGREE (while
armed with g deadly weapon)." App. at 5 (emphasis added),
Below this finding, the court cited “RCW: 9A.32.030(1)(a),
9.94A.125, and 9.94A.310(3)(a)a.” Id. The next finding entered by
the court was: "(XX) With a special verdict/finding for use of g_
deadly weapon on Count(s): ." App. at 6 (emphasis added).

Under the heading “Sentencing Data,” the ju'dgment and

sentence provided: “(deadly weapon clause) 60 mos.” Id.
(emphasis added).

Under the heading “Judgment,” the sentencing order states:
“IT 18 ADJUDGED that defendant is guilty of the crime(s) of; .
MURDER IN THE FIRST DEGREE (while armed with a_deadly_
‘weapon).” App. at 7 (emphasis added). In the court's “Order” it

wrote, “60 months for deadly weapon.” App. at 8 (emphasis

added). ldentical language appears in the warrant of commitment.
App. at 12,

Rivera filed a direct appeal, in which the Supreme Court
denied review on May 1, 2002, and a mandate was issued on May

17,2002, See COA 43839-5-1, On June 4, 2008, Rivera filed a



CrR 7.8 motion to vacate his sentence, arguing that the 60-month
term was the incorrect sentence for a deadly weapon. The motion
was transferred fo the Court of Appeals as a personal restraint
petition. The Court of Appeals ruled that the jury’s general verdict
finding he was guilty of shooting another person authorized the

court to Impose a firearm sentencing enhancement. In re_Pers,

Restraint of Rivera, 152 Wn.App. 794, 797, 218 P.3d 638 (2009),
rev. granted, 8.Ct, No, 82363-4 (Sept. 12, 2011). The Court of
Appeals “decline[d] tot follow” other decisions that held firearm
enhancements were not authorized by a jury's verdict without a
specific finding that the defendant was armed with a firearm as
defined by statute. Id, at 805,

Rivera recelved a 333-month standard range sentence and
a consecutive term of 60 months for the deadly weapon. App. at 8

He remains confined under the 33-year sentence imposed in 1998,



C. ARGUMENT,

THE JUDGE'S LACK OF AUTHORITY TO ORDER
RIVERA SERVE 60 MONTHS FOR A DEADLY
WEAPON ENHANCEMENT CONSTITUTES
UNLAWFUL RESTRAINT

1. Rivera's unlawful sentence is properly challenged in a

a, The sentence is invalid on its face. A sentence

that is not authorized by law Is invalid on its face. Ih re Pers,

Restraint of Tobin, 165 Wn.2d 172, 176, 196 P.3d 670 (2008),
Under RCW 10,783,090, a challenge to a judgment and sentence
that is not valid on its face may be brought at any time. Id. at 176
n.2; RCW 10.73.090(1).

A sentence is “invalid on its face” when the sentencing
document provides evidence of a sentencing error. In re Pers,

Restraint of Goodwin, 146 Wn.2d 861, 866, 50 P.3d 618 (2002).

in Goodwin, the petitioner pled guilty based on an agreed offender
score, but years later he filed a PRP arguing that two prior juvenile
offenses had “washed out” by statute and should not have been
used to increase his standard range. |d. at 864-65,

Although his sentence had been final for several years, this

court reviewed the applicable statute, which sald certain Juvenile



offenses would not count in & person's offender score If a later
crime was committed after the person was 23 years old. |d. at 867.
The court then looked at Goodwin's judgment and sentence, which
listed his date of birth and showed he was older than 23 when the
crime occurred. |d. This examination showed that judgment and
sentence used juvenile offenses to calculate the standard range
even though under the pertinent statute and case Iaw, those
offenses should not have counted. Id. This sentence was invalid
on its face, Id.

A court may consult documents In addition to the judgment
and sentence "if those documents are relevant in assessing the

validity of the judgment and sentence.” In re Pers. Restraint of

McKiernan, 165 Wn.2d 777, 782, 203 P.3d 375 (2009). Pertihent
documents are “charging instruments, statements of guilty pleas,
jury instructions, and the judgments and sentences themselves.” |n
re Pers, Restraint of Hinton, 152 Wn.2d 853, 858, 100 P‘.Sd 801
(2004). In Tobin, the defendant received a sentence of 168
months, but after reviewing the listed prior offenses and pertinent
statutes, the court found that the high end of the standard range

was 116 months, thus a 168-month sentence exceeded the



standard range on its face. 165 Wn.2d at 176, In Stoudmire,? the
éentence was facially invalid where the date of the offenses as
shown by the plea agreement meant the statute of limitations had
expired hefore the offense was charged. In Thompson,® the plea
agreement showed the, defendant was charged under a statute that

was enacted after the date of the incident, In Hinton, the court’

found a judgment and sentence Invalid dn its face where the

offense of conviction ﬁad been declared Invalid, 152 Wn.2d at

860. In Golden,* the court found éjudgment invalid on its face
where the juvenlie Wasﬁoiyears old at the time he pled guilty and
the record contained no evidence the required capacity Hearing
had taken'plaoe before the plea,

Here, the judgment and sentence evidences the error, App.
at 5-12, Myrepeatedly orders that Rivera serve 60 month’s of
impriéonment based on the jury's “deadly weapon” ﬂndl'ng angl
under the “deadly. weapon clause,” wher by statute, the court was

only authorized to.impose 24 months for a ceadly weapon

2 1 1o Pers, Restralnt of Stoudrlre, 141 Wh.2d 342, 354, 5 P.3d 1240
(2000),

® In.re Pers, Restraint of Thompson, 141 Wn.2d 712, 718, 10 P.3d 380
(2000).

* State v, Golden, 112 Wn.App. 68, 72, 77, 47 P.3d 567 (2002), rev..
denled, 148 Wn.2d 1005 (2003),



enhancement:6 Not once In the judgment and sentence did the
court enter an express finding of a firearm enhancemént, and
Instead It repeatedly referred to the “deadly weapon clause” and
listed the jury’s finding as possessioﬁ of “a deadly weapon.;’

Where the court listed RCWs in its “findings,” it included
RCW "0.94A.125 and 9.94A.310(3)(a)a.” App. at 6. Forrr;ér RCW
9,94A.125° set forth the procedure for presenting a deadly weapon
_special verdict to the jury. lts cltation in the judgment and sentence
dbes not indicate a firearm enhancement. The remaining citation,
“RCW 9.94A.310(3)(a)a,” Is nonexistent. At the time of Rivera's
sentence, RCW 0.04A.310 listed the penalties attached to both
firearm and deadly weapon ehhancements. RCW 9.94A.310(3)(é)
 contained the penalty for a firearm enhancement. Btjt “.310(3)(a)a"
never existed., The rest 6fthe judgment and sentence umformly
and repeatedly refers to a deadly Weapon enhancement. A slngle
clta’uon to & nonexistent statutory provision does not dictate the

valid imposition of a “firearn)” enhancement on Its face.

¥ The pertinent penalties permitted for a deadly weapon or flrearm
" finding by the jury are contained In former RCW 9.94A.310 (1998), now codified
as RCW 9.94A.510,
® Former RCW 9,94A,125, was re-codifled'as RCW 9.94A.602(2001),
and s presently codified as RCW 9.94A, 825(2009). The various cltations contain
the same pertinent language.



The error is cemented by viewing the special verdict form
and the jury's instructions, which only asked the jury to decide
whether Rivera possessed a "deadly weapon.” App. at 3, 4.
Because 60 months is not the correct term to impose'for a déadly
weapon finding, this sentencing error is plain on the face of the

sentencing document. Goodwin, 146 Wn.2d at 868.

b. Alternafively, a significant change in the law is an
exception to the time bar. Another exception {o the one-year
deadline for filing a PRP is a significant change In the law. RCW
10.73.100(8). |

Where an intervening opinlon has effectively
overturned a prior appellate decision that was
originally determinative of a material issue, the
intervening opinion constitutes a significant change in
the law for purposes of exemption from procedural
bars,

In re Pers. Restraint of Rowland, 149 Wn.App, 496, 503, 204 P.3d
953 (2009) (citing Inre Pers, Restraint of Greening, 141 Wn.Zd\
687, 697, 9 P.3d 206 (2000)).

Rowland filed a PRP several years after his direct appeal
was final, claiming that his offender score Incotrectly Included a
California burglary conviction that was not comparable to a

Washington felony. In another case decided several years after



Rowland was sentenced, the court ruled that California's burglary
statute was broader than Washington's. Id. at 503 (citing State v._
Thomas, 1356 Wn.App. 474, 144 P.3d 1178 (2006)). The Court of
Appeals agreed that Thomas marked a significant change in the
law that materially affected Rowland’s sentence. Id. at 508-07,
Even though he received an exceptional sentence above the
standard range, that sentence was based on a legally incorrect
offender score and absent denﬁonstrab_le evidence that the Judge
would have imposed the same term of imprisonment based on a
lower standard range, Rowland was prejudiced by the error and
entitled to resentencing. Id. at 508.7 |
Here, the State has claimed there was no error in Rivera's
sentence because at the time he was sentenced, Megayesy
permitted the trial court to impose a firearm enhancement even
tthugh the jury only allowed a deadly Weapon ehhancement, State
v. Megavesy, 90 Wn.App. 693, 706-08, 958 P.2d 319, rev. denied,
136 Wn.2d 1028 (1998), reversed by State v. Recuenco, 154
Wn.2d 1566, 110 P.3d 188 (2005) (Recuenco I). Meggyesy has

" The Court of Appeals analysis in Rowland relied on In re Pers.
Restraint of Lavery, 164 Wn.2d 249, 260-61, 111 P.3d 837 (2005), which similtarly
held that & PRP challenging use of & prior conviction at sentencing Is not time
barred where an intervening decislon constituted a change In the law,

10



\
been overturned. If the trial court was relying upon the law as

dictated by Megavesy, Its abrogation marks a significant change in
the law. The court imposed an incorrect sentence based on a legal
error and therefore, Rivera is unlawfully restrained and entitled to a

relief in a PRP. Rowland, 149 Wn.App. at 507.

c. Rlvera remains unlawfully restrained based on

violation of his constitutional and statutory rights, “[S]entencés

entered In excess of lawful authority are fundamental miscarriages
of justice,” In re Personal Restraint of Adplgh, 170 Wn.2d 556,
563, 243 P.3d 540 (2010), "When a sentence has been imposed
for which thers is no authorlty in law, the trial court has the power
and duty to correct the erroneous sentence, when the error is
discovered.” |n re Carle, 93 Wn.2d 31, 33, 804 P.2d 1293 (1980).

A person is entitled to relief in a PRP if unlawfully restrained.
RAP 16.4. Restraint is “unlawful” if it s based on an incorrect

calculation of the offender score. Rowland, 149 Wn.App. at 508;

see RAP 16.4(b), (¢)(2), (8), (7). As an additional threshold

requirement,

[t]he appellate court will reach the merits of a
constitutional issue when the petitioner demonstrates
that the alleged error gives rise to actual prejudice
and will reach the merlts of a nonconstitutional issue
when the claimed error constitutes a fundamental

11



defect which Inherently results In a complete
miscarriage of Justice.

In re Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990).

Rivera meets this threshold. He recelved a sentence that
exceeded the court’s lawful authority and was greéter than that
authorized by the jury’s verdict. While the jury found he possessed
a “deadly weapon,” the court imposed the prison term permitted
only upon a “firearm” enhancement finding.

It is both actually prejudicial and fundamentally unfair to
serve a sentence that is not authorized by law. See In re Pers.
Restraint of Delgado, 149 Wn.App, 223, 238, 204 P.3d 936 (2009)
(because petitioners “received higher sentences than the jury's
verdict authorized, the error actually prejudiced them”); see also

Goodwin, 146 Wn.2d at 868 (“a sentence that is based on an

incorrect offender score is a fundamental defect that inherently
results in @ miscarriage of justice”). Rivera is presently serving a |
sentence that was not authorized by the jury’s verdict and
accordingly, his sentence should be reviewed and corrected,

2. Rivera's sentence exceeded the court's authorlty under
longstanding case law, The court exceeded its authority by

imposing 60 months as punishment under “the deadly weapon

12



clause,” for reasons similar to the holdings of State v, Willlams-

Walker, 167 Wn.2d 889, 225 P.3d 913 (2010), and State v,

Recuenco, 163 Wn.2d 428, 180 P.3d 1276 (2008) (Reguenco |11),
| but this sixﬁilarity does not mean he relies on a new rule of law that
must be retroactively applied in order to entitle him to rellef. The
sentencing error stems from the trial court's abuse of its authority
by exéeeoling the terms of the statute and the spedclal verdict
entered by the jury.

Article |, sectlon 21 of our constitution “preserves the right [to

a Jury trial] as It existed at common law in the territory at the time of |
its ad;)ption.." City of Pasco v. Mace, 98 Wn.2d 87, 96, 853 P.2d
618 (1983).% “From the earliest history of this state, the right of trial
- by Jury has been treasured” and it is therefore liberally protected as

a matter of constitutional law. Id. at 99 & 100 n.6; see alsg gfie v,

Fireboard Com 112'Wn.2d 636, 656, 771 P. 2d 711 (1989) (“term

‘inviolate' connotes deservmg of the highest protection”).

In Wllliams~Walker. this Court held that article I, section 21
" bars atrial judge from imposing a firearm enhancement when the

jury has been asked only to find that the accused possessed a

¥ Article I, section 21 provides In pertinent part, “[{lhe right of trial by jury
shall remain Inviolate.”

13



deadly weapon. 167 Wn.2d at 897-98, Williams-Walker did not

pronounce a new rule of law that expanded the r‘Ight to & jury trial

under artlcle |, section 21. Rather, Willlams-Walker rested on the
scope of the jury trial right that has existed and-been enforced from
the time of the adoption of the constitution, |d. at 896.

In the three consolidated cases In Wllliams~Walker, each .

defendlaht was charged with a firearm sentencing enhancement, .
but the court instructed the jury on the {definlltion of a deadly

~ weapon, and by speclal verdict, the Jury was asked to find whether
the defendant possessed a deadly weapon. Id. at 893-94. Each
defendant was also convioted of a prédicat’e crime that involved
using a firearm. However, this Court held that guilty verdicts alone
are not “sufficient to authorize sentencing enhancements.” Id. at
‘899. Instead, the governing statutory requirements and the
constitutional right to a jury trial require that the jury authorize the
additional punishment by a sp;ecial verdict, Id.

Williams-Walker relied on State'v. Frazier, 81 Wn.2d 628, .

633, 503 P.2d 1073 (1972), which involved a different statutory
scheme but the court similarly held that a deadly weabor’l special
verdict does not authorize imposition of a mandatory firearm .

enhancement.

14



Where a factor aggravates an offense and causes the
defendant to be subject to a greater punishment than
would otherwise be imposed, due process requires
that the issue of whether that factor is present, must
be presented to the jury upon proper allegations and
a verdict thereon rendered before the court can -
impose the harsher penalty.

167 Wn,2d at 896 (quoting Frazler, 81 Wn.2d at 633), Frazler
borrowed this language from State v, Nass, 76 Wn.2d 368, 370,
456 F’.Zd'347 (1969), a case where the court reversed a
sentencing enhancement based on the involvement of a minor in a
drug sale when that issue had not been charged or found by the
jury,

In Frazier, the defendant was accused of second degree

assault where she threatened to kill another pérSon and shot a
bullet into the wall. 81 Wn.2d at 830, By special verdict, the jury
found she was armed with a deadly weapon, but the court imposed
five years of additional punishment under a sentencing statute that
required a firearm finding, former RCW 9.41.025. |d. at 629, The
Erazler Court held that this increased punishment is unauthorized
absent notice and a special verdict “requiring a finding that a
firearm has been used” rather than a deadly weapon, Id, at 635.
This express jury finding stems from the mandatory nature of'the

added sentence once found by the jury. ld. at 634, Where there is

15



mandatory increased punishment, “procedural due process of the
highest order must, therefore, be afforded the appellant.” Id.
Likewise, in Beg. uenco lll the court turned to the greater
protection our state constitution provides for jury trials than the
federal constitution. 163 Wn.2d at 440, Because of our state
constitutional Jury trial right, “[wlithout a jury determination that he
wasg armed with a ‘firearm,’ the trial court lacked authority to
sentence Recuenco for the two additional years that corresponded
~ to the greater enhancement.” Id. The court held that when the
State does not expressly charge a flrearm enhancement in the
information, but rather'oharges a firearm aé a "deadl&z weapon
-ehhancement,” it lacks authorlty to seek one by jury verdict.
Recuenco [ll did not stake out new legal territory. Recuenco

1l relied on State v, Theroff, 95 Wn.2d 385, 392, 622 P.2d 1240

(1980), which held that a charging document must contain notice of
the prosecution’s “intent to seek an enhanced penalty" for deadly
weapon or flrearm enhancements, and once the prosecution elects
the charges it will pursue, it Is bound by that decision, Id. Under
Theroff, the charging decisions set forth in the charging document
bind the prosecution and court to the penalties they may seek.

Recuenco lIl, 163 Wn.2d at 435.

16



ecuenco |l also explained that there is “nothing erroneous”
about the jury finding a person is armed with a deadly weaﬁon
when the State could have asked the jury to find he was armed
with a firearm. |d. at 435. This is not a “defect” in the instructions
or the charging document. Id. at 436, On the contrary, the State
may elect the charges it pursues and it is bound by that decision.
Here, the State elected to pursue a deadly weapon
enhancement.' It did not ask the jury to enter a firearm
enhancement finding. App. at 8, 4. There was no error in the
charging document or jury instructions. The error oceurred in
judgment and sentence when the judge “exceeded the authority
issued to the court by the jury's determination.” 163 Wn.2d at 441.
Rivera is entitled to relief because the 60-month sentence
he received for the “deadly weapon clause” is not authorized by
statute or by the jury’s finding in the special verdict form. The error
was not in the jury instruction, but in the judge’s imposition of a

sentence that was not what the State sought and jury authorized.

17



D. CONCLUSION.

For the foregoing reasons, Salvador Rivera respectfully
requests this Court hold that the sentencing judge exceeded his
authority by imposing a longer sentence than authorized by statute
or by the jury’s verdict, this error is plain on the face of the
judgment and sentence, and accordingly, Rivera’s sentence should |
be reversed.

DATED, as corrected, this 12th day of January 2012.

Respectfully submitted,

Aoar (<

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner Rivera
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IN THE SUPERIQR €O UREYE STATE OF wasnTNGTON
j T CouNTy

THE STATE OF WASHINGTO@V » 98-1-00289-4

98-1-00290-8
98-1-00287-8

FIRST ANENDED .
INFORMATION FOR:

Plaintiff,

)
)
)
)
e, ‘ )
)
SALVADOR HERNANDEY RIVERA, ) MURDER IN Tk FIRBT DEGREE,
JOEE MANUEL RlVERA~HERNANDEZ, ) CQUNT L (a8 7o SALVADOR RIVERA
ARTURO H. RIVERA, ) AND JOBR RIVERA - HERNANDRY, ONLY)
and each of them, )
) ATTEMPTED RENDERING CRIMINATL
g ,  ABBIRTANCE IN THm FIRST DEGRER,
)

COUNT II (A8 TO ARTURO RIVERA
ONLY)

PDefendants,

I, DAVID g. MCHEACHRAN, Progecuting Attorney in and for
the County of Whatcom, State of Washington, come now in the name
amd' by the authority of . the State of Washinéton, and by thie
first amended informatien do accuse SALVADOR HERNANDEZ RIVERA, .
JOSE MA&UEL RIVERA~HERNANDEZ, AND ARTURO X, RIVERA, and each of,
them with the crimes.of MURDER IN THE FIRST DEGREE, COUNT T (AS
TO  SALVADOR RIVERA  AND JOSE RIVERA ~HERNANDEY oNLY) , and
ATTEMPTED RENDERING CRIMINAL ASSISTANCE IN THE FIRST DEGRER,

COUNT II (A8 TO ARTURO RIVERA ONLY) committed as follows.:
then and there being in Whatcom County, ‘Washington,

MURDER _IN  THER FIRST DREOREE, COUNT T: That the dafendants,
SALVADOR HERNANDEZ RIVERA AND JOSH MANTRL, RIVERA~HERNANDEZ, ang
each of them, then and there being in said county and state, on
or about the 20th day of March, 1998, with premeditated intent
Lo cause the death of another person, digd shoot Matthew Garza,
thereby causing the death of Mr. Garza, a human being, in

FIRST AMENDED INFORMATION - 1
L APPENDIX



violation of Row 9A,32.030(1) (a), which violation is a Clagg wan
Felony, and during the course or commission of

) sald crime, the
defendants or one of them was armed with a deadly weapon,
to-wit: a .22 caliber handgun, for the purposges of the deadly
weapon enhancement of RCW 9.94A.125 and 9.94A.310(3)(a);

ATTEMPTED RENDERING CRIMINAT, ASSTSTANCE TN THE FIRST DEGREE,
COUNT II: That the defendant, ARTURO H. RIVERA, then 'and thers
being - in sald county and gtate, on or about the 20th day oOf
March, 1998, with intent to pravent or hinder t

\ & person whom the
accused knew had committed the crime of Murder in the First

Degree and/or was beaing sought by law enforcement offilcials for
the commission of .this crime, did attempt to provide such DEerson.
wlith clothing and. other assistance ag means of avolding his
apprehension .and did take a substantial, step toward the
commigsion of that offense, in violation of RCW. 9A.76.070 (2) (a)

RCW 9A,76,050(3), ' and 94,228,020, which violation is
Mipdemeanor; . ' '

] -

ca

contrary to the form of  the Statute in such cases made and

provided and against the peace and dignity of the State of
Washington, ' . .

DATED this 3131:;1

%i;th%iifﬁz 1998,
//MWT§:IZ:>CLLLn;l«/d? ..... i

bAVID g.' MeEACHRAN, ecuting Attorney in' and for Whatcom,
Lounty, State of washin on.’ . '

STATE OF WASHINGTON )
COUNTY OF WHATCOM ) gg,

LI, DAVID $. McEACHRAN, being first duly sworn on'oath,
depose and say: that T anm a duly elected and acting Prosecuting
Attorney in and for Whatcom County, State of Washington,

read the foregoing information, know the contents thereof ' and
the same is true as I verily balieve.

/Mﬂwwhmxsogxk) Wﬂ¢/%;&x&ﬁ%~wu
DAVID §. MdEACHRAN,§§§§5#2496
Prosecuting Attorne

SUBSCRIBED AND - BWORN  to before me thig 3lst day of

March, 1998, R
ENTX D E NG
NOTARY PUBLIC in and for the
State of Washington, MCH: 5/9/01

FIRST AMENDED INFORMATION - 7 ‘
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FILED IN OPEN COURT

l= AR 19 98
WHATULOM GOUNTY CLERK

By
éjkwv

. IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON .
: FOR WHATCOM COUNTY

STATE OF WASHINGTON,

NO. 98-1-00289~4
Plalntiff, '

SPECIAL VERDICT FORM
V.
. SALVADOR|EERNANDEZ RIVERA,

Defendant,

We, the 3ury in the above -~ ~entitled cause,

verdlct by answerlng as follows:

return a sgpecial

Was the defendant, SALVADOR HERNANDEZ RIVERA, armed with a
deadly weapén at the time'of'the commission of the crime?

ANSWER: ;A@:b

/
-A( # -‘l

GE??IDING SRR PV

f | I ' —aa
APPENDIX o 3
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INSTRUCTION NO, '3;

For purpoges of a special verdict the Ytate must prove
beyond a reasonable doubt that the defendant was armed with a
deadly weapon ét the time .Of the commisslon .of the arime, .

A pistol, revolver, or any other firearm is a deadly weapon
whether loaded or unloaded. '

If one partlcipant to a orime ig armed with a deadly
weapon, all accomplices to that partlcipant ave deemed to be so

armed, even 1f only one deadly weapon iz involved.

APPENDIX
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e 2 F1LED 1N OPEN COURT
VAL @ 4@ FILED IN OPEN CO i
U QRIGINAL ;S
§ .V ' e

IN THRE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WﬂATCQM LCOUNTY

THE STATE OF WASHINGTON,
Plaintiff, No. 88-1-00289-4

HATLVADOR FERNANDEZ RIVERA JUDGMENT AND , BENTENCE

)

)

)

- )

vE )
)

)

)

)

)

(FELONY)
Defendant.,
L. HEARING
. 1.1 A sentencing hearing in this case was held:
‘ December 15, 1998,
1.2 Present were:
Defendant ¢

Defendant 's Lawyes: TON G EOMOEORE,
Prosecuting Attorney: DAVID 8. MoEACHRAN
MICHAEL F. MOYNIHAN

Judge:
1.3 ' The Staﬁa hag moved for Sismissal of Count(s) N/A.
1.4 Defendant was asked 1f there wasg any legal cauae wivy

Judgment should not be pronounced, and none was shown.
Ix. FINDINGS
Based on the testimony heard, statements by defendant and/or

victims, argument of coungel, the pragsantence report and case
record o date, the Court Eindm:

2.4 CURRENT OFFENSE(8): The defendant was Ffound GUILTY on
: Cxmpen |3 Poember %5, 1998, by mmmm of: MORDER._IN THE

! Count No. I

i Crime: MURDER IN THE FIRST DEGRER

! RCW: 9A.32.030(1) (a), 9.94A.125, and 9.94A. 310(3)(a)a
; Crime Code: Clage "A" Felony .

. Date of Crime: 3/20/98

! Incident No. 98A~5437

CONFINEMENT QVER ONHE YEAR ~ 1L

' RN, | =02 7942 .
%(w JUDGMENT AND SENTENCE (FELONY) 98902794 ¢

APPENDIX =5=
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(XX) with a special verdict/finding for use of deadly weapon .
: . on Count (®): I. t

) Current offenses encompassing the same criminal conduot
: and counting as one arime in determining the offender
gcore are (ROW 9.94A.400(1))

{ ) Additional ourrent offenses are attached in ippendix A,

2.2 | CRIMINAL HYSTORY: Crimipal history used in caleulating
the offender score ilg (RCW 9.94A.360) : '

Crime: POBSESHION OF MARTIUANA (far sale)
gentencing Dates 1/13/95
Adult or Juvenlle Crime: adult

2.3 HENTENCING DATA:
Offender geriousness . NMaximam
poore Leval . Range Term
COUNT NO, I 1 . XIv A50-333 mos, LIFE
(deadly weapon clause) . 60 mos.
TOTAL 2 ' ' 310-39% moe.
() Additional current offenses sentencing lnformation ig
attached im Appendix C. ' :
2.4 EXCEPTIONAL SRENTRENCE:
( ) Substantlal and compelling reasons exist which Justify a

sentence (above) (below) the standard range Ffor Count (s)
—re. Flnding of Fact and Concluslons of Law are
attached in appendix D,

2.5 CATEGORY OF OFFENDER: The defendant ig:

(&) (¥X) an offender who shall be sentenced to confinement
' over one year,
(b) { ) an offender who whall be sentenced to confimement
one year oxr less, '

JUDGMENT AND SENVENCE (FELONY)
CONFINEMENT OVER ONA YEAR - 2

APPENDIX ' | ' -6



(@) ( ) 5 flrst time offender who shall be sentenced under
the walver of the presumptive sentence range (RCW
9.94A.030(12),.120(5)).

(d) ( ) A sexual offender who ils eligible for the epeacial
gentencing alternative and who shall be pentenced under
the alternative beceuse both the defendant and community
will benefit firom Lts use (RCW '9.94A.120(7) (a)) .

(e) ( ) A felony sexual offender who shall be gentenced to
confinement of over ome year but less than mix years .and
ghall be ordered committed for evalustion of defendant's
amenablility to treatment (RCW 9.944.120(7) (b)).

IIT. JUDGNENT

IT IS ADJIUD that defendant e
METRT) LW TH R.&T N3 . 3

GED gullty of the crime(s) of:
IHE B ad with a d v v

zla

IV. ORDER

IT I8 ORDERED that defendant serve the determinate sentence and
ablde by the conditions set forth below. '

4.1 Defendant shall pay to the Clerk of this Couwrt:
(a)  $110.00 court costs)
() gﬁgg%gg victim fund assegsment;
() mﬁg_iigxdhuxiﬁlwﬁxpﬂﬁﬁgﬁl - restitution
e ANt & several with co-~defendant;

On all counts chargad;
- Other:

( ) 8chedule of Regtitution is attached as Appendix E.

(d) b 1.425.00 recoupment  for  court-appointed
attormey's feoes; ' '

{e) P | Fine;

(£) B . - drug enforcement’ fund;

() OTHER COSTS FOR:

JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONH YEAR - 3
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(XX) #100,00 = CRIME LABORATORY ANALYSIS

(h) § 2,138,004+ RESUITUIION = DOTAL MONETARY
‘ OBLIGATIONE : -

(1) Paymentsl shall be made dn the following manner: .

(¥X) vwhat the defsndant ghall get up a payment
gohadule with  his/her communlty corrections
officer, That the defendant @ shall report
IMNEDIATELY, to his/her Community Corrections
Officer to set up a . schedule for tha payment Of
hig/her court-ordered legal financial obligatidns
and  the Community - Corrections 'Officer shall
. monitor these payments,

(. ) That defendant ghall pay the amount of
Bt PRI month  toward  his/her legal
financial obligations, That the dJdefendant ghall
report JMMEDTATELY to his/her - Community
Corrections Officer to set up a schedule for the
payment o©of his/her court-ordered legal E£inanclal
chlligations and the Community Corrections Officer
ghall monitor these payments, a

(3 This Court shall retain Jurlsdictlon over the
defendant for a period of TEN (10) vears to assure
payment. of the above monetary obligatlions.

+ 4.2 . The Court DIEMISEES Count(s) N/A.

4.3 CONFINEMENT OVER ONE YEAR: Defendant ls sentenced to- a
term  of ‘total . confinement din the custody of the
" DEPARTMENT oF CORRECTIONS . as Eollows Sommenclog

[
4

U] 60O Mo yoxmms  for Count No. I.
Fon. R0y Wanpan. 393
(Xx) adidt ds o

)y fon  WIME _SERVED OF . DAYS as of

k388, and credlt for any additional time
served beyond that date until defendant is transported
to the Department of Corractions.

il v

( ) The terms in COUNTS No. are CONCURRENT
' for a total term of . - .

JUDGMENT AND SENTENCE, (FELONY)
CONFINEMENT OVER ONE YHAR - 4
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( ) The sentence/sg ' haredn  shall Tun
with the pentence/s imposed in Cause No. .

JUSWONTA INDATION _ FOR. . COMMUNTITY  PL.A
THENTY-FOUR _(24) MONWHE OR P _'TO THE PERIOD OF EARNED
ARLY, RELEAQE AWARDE WHICHRVER TH LONGER . conditioned
upon  full compllance with the following terms, all of
which are dmposed pursuant to RCW 9.942.120(8) (b):

(XX) Defendant shall not sell, use or under any
. clroumgtances have  in her possession any illicit
drug; that 1s, any drug -guch as - marijuana,
cocailne, LD or any others which sare not
compounded,, manufactured or refined by a licensed
commercial  pharmaceutical  company, That  the
defendant. shall not knowingly be anywhere where
illegal or unprescribed drugs are being sold or
used., In addition, ihe defendant shall not sell,’
use or have in bher possesgion any presaoription
drugs except those which bave  been presoribed
speciflically for her personally by a duly litensed
physician and then these prescribed drugs shall be
used only in accordance with the instructions of
such physlaian, :

(%x) Defendant shall not possess or own wespons of any
kind at any tima. : ' . .

( ) Defendant shall submit to random urine analysis ag
regquested by her pupervising communlty corrections
oﬁfiqe;: at the defendant's own expensea.

( ) Defendant shall underge evaluation for poly drug
abuge with strict and full compliance with all
treatment recommendatlons. .

(xx) Defendant shall not consume alcohol OF any kind at |
any time, . :

() Defendant ehall abstain from wusing. alcohol in
excess. Due to the fact that the Court does not
know whether the defendant has the ability to
" totally abstain from alcobol at the pregent time,
defendant will be allowed to MODERATELY congume
alcobol, However, 1f  there any evidence of
criminal,  activity resulting From alooholic
consumption din  regard to driving, disorderly
conduct, or any other type of non -~ socially
“accepted hehaviox, such actlvity, will be

JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONE YHAR - 5
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(¥X)

(x%)

(Xx)

o ®

congldered by the Court to be grounds for Ffurther
ganctions to be lmposed upon the defendant.

Defendant shall undergo counseling as approved by
his/her community corrections offlcer,

NO  CONTAQT PROVISION: Defendant: shall not
approach or  commundcate  with, directly or
indirectly, or through any third person or by any
means, wlth: ' '

THE GARZA FAMTLY

{ ) Violatlon of this NO CONTACT PROVIHION is a
criminal offense under Chapter 10.99 RCOW, and will
subject the violator to arrest; any assault or
reckless endangerment that 1l a violation of this
Ordex 18 a felony.

The NO CONTACT ORDER previously entered in this
cause number 1s hereby:

(X¥X) BExtended for the statutory maximum gentence,

to wit:

(XX) Permanent: Class A Felony
( ) Ten ¥ears: Class B Felony
() Five Years: Clags C Felony
{ ) One Year: Gross Misdemeanor

{ ) Rescinded as of the date affixead to rhis
order.

That the defendant shall follow all of the rules
of his Community Correaiions OFEicer.

HIV TRBTING: The Health Department or depignee
shall test the defendant for HIV as poon as
posglble and the defendant shall fully cooperate
in the testing.

DN&  TESTING: Yhat the defendant shall submit a
blood sample of FIVE (5) m.l.' to be acqguired under
medically safe conditions under the pupervigion of
a Whatcoom County Corrections Officer, This sample
ghall be pafely ' transported to the Washington
State Crime Laboratory in PSeattle, DNA Section,
pursvant to ROW 43.43.754. .

JUDGMENT AND SENTENCE (FELONY)

| CONTINEMENT OVER ONE YEAR - 6
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Violations of the conditlons or reguirements of thisg

sentence are punishable by up to BIXTY (60) days of confinement .
for esach violatlon (RCW 9.,94A.200(2) .

The Ffollowing Abpendicas are attachad to this Judgment
and Sentence and are incorporated by reference:

) Appendix A Addltlonal Current Offenses

¢ ) Appendix B Additional Criminal History

( ) Appendix ¢ Current Offense(s) Sentencing
Information

() Appendix D Findings of Pact and Conclusiong

of Law for an Exceptional

Santences '
Behedule of Restidtution
Additional Conditions

{9 Appendix
() Appandix

= B

SIGENED IN THE PRESENCE . OF THH DEFENDANT.I.,,.-""'

S~

.
N Al
' £ s
e RO
\

' Kl R lﬁ,::' ' .I-\»"“" W ’:. i ' l;;,"".
pata: c}fcmﬁm AW B e e
o \ B MICHARL F. MOYNIRAN

am/pm ! F; .

TIME OF ENTRY:

o
o b

Presented by: Appﬁqu&'as to Eorm;

e Y o b e

DAVID 8. NMoEA \ . KOMOROWSKT
Progsacuting Attdrnay Attorney for Defendant

WSBA #2496 WeBAH#D 1001

%% Defendant's Name: SALVADOR HERNANDEZ RIVERA
' Date of Birth: 6/30/65; HSax: MALR; Raca: HISPANLC

JUDGMENT AND SENTENCE (FHELONY)
CONFINEMENT OVHR ONE YEAR - 7

APPENDIX

-



THE STATE OF WASHINGTON,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

PlaintlfE, Wo. 98~1-00289+4

v,
SATVADOR HERNANDE?Z RIVERA, WARRANT OF COMMITMENT

Defendant .

et Nt " N M e N N e

4, . Boar g o v A
DATED: bl Caraflnt /5, 90

THE STATE OF WASHINGTON
TO: THE SHERIFF OF WHATCOM COUNTY

The defendant, SALVADOR HERNANDEZ RIVERA, has been convicted in
the Superior Court of the State of washington of the crime or
erimes gf vﬂhJiXd TEE ¥ e agag and tﬁé Court hasg ordarag
that the defe o be pun ahe Yy  serving the determine
sentence of fi,:%;ﬁ?; months on Count No. I

GO Moats fo Reaoly Gpen= 348 Mmoarie
befendant shall receive credit Eor time perved of

ag of
M&BﬂﬁmZAA“gggﬂﬂ and aredit forx any additional time served beyond
that date until defendant ig transported to the Departmenﬁ of
Correct.lons. '

YOU, .THE SHERTIF, ARE COMMANDED to take and deliver the

defendant to. the proper officers of the Department of
corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORREBCTIONSE, ARE
COMMANDED o recelve the defendant ifwhd classificakion,

confinement and placement ap ordered in the Judgment and

Sentence, o
J‘

By Dmreatraﬁ of th@»HONORABLE
W

QLU

A
f W ,ﬁ&d"‘“v NG "’"

‘o,

Députy Clerk

JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONM YEAR - 8
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

IN RE THE PERSONAL RESTRAINT PETITION OF

)

)

3 ) NO. 83923-9
SALVADOR RIVERA, )

)

PETITIONER, )

)

¢

'%s
PECLARATIQN OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 20™ DAY OF OCTOBER, 2011, I CAUSED
THE ORIGINAL 8 UPPLEMENTAL BRIEF OF PETITIONER TO BE FILED IN THE ‘COURT OF
APPEALS ~ DIVISION ONE AND A TRUE COPY OF THE SAME TO BE SERVED ON THE
FOLLOWING IN THE MANNER INDICATED BELOW:

w

[X] HILARY THOMAS, DPA “(
WHATCOM COUNTY PROSECUTOR'S OFFICE (
311 GRAND AVENUE (
BELLINGHAM, WA 98225

) U.S. MAIL
) HAND DELIVERY
)

[X]  SAEVADOR RIVERA

(X) U8, MAIL
790179 : () HAND DELIVERY
COYOTE RIDGE CORRECTIONS CENTER ()
PO;BOX 769

COMNNELL, WA 99326

lil"
SIGNED IN SEATTLE, WASHINGTON, THI$ 20™ DAY OF OCTOBER, 2011,

Washington Appellate Projoct
701 Melbourne Tower

v 1511 Third Avenue

Seattle, Washington 98101

" ' Phone (206) 5872711

Fax (206) 587-2710




OFFICE RECEPTIONIST, CLERK

To: Maria Riley
Cc: hthomas@co.whatcom.wa.us
Subject: RE: 839239-RIVERA-SUPPLEMENTAL BRIEF

Rec'd 10/20/2011

Please note that any pleading filed as an attachment to e-mail will be treated as the original.

Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Maria Riley [mailto;mari ashapp.org]
Sent: Thursday, October 20, 2011 4:34 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: hthomas@co,whatcom.wa.us

Subject: 839239-RIVERA-SUPPLEMENTAL BRIEF

IN RE THE PRP OF SALVADOR RIVERA

No, 83923-9

Please accept the attached documents for filing in the above-subject case:
SUPPLEMENTAL BRIEF OF PETITIONER

Naney P, Collins - WSBA 28806
Attorney for Petitioner

Phone: (206) 587-2711

E-mail: nancy@washapp,org

By

Maria Arranza Riley
Staff Paralegal

Washington Appellate Project
Phone: (206) 587-2711

Fax: (206) 587-2710

www.washapp.org
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IN THE SUPERIOR CONRTOF: THE:STATE OF WASHINGTON
WHARGOM | QOUNTY

THE STATE OF WASHINGTON, U e ST E 8 -1, - 00289 ~ 4

98+-1-00290-8

Plaintiff, 98-1-00287-8

)
) .
vE ., ) INFORMATION FOR:
) . .
SALVADOR HERNANDEZ RIVERA, ) MURDER IN THE TIRST DEGREE,
JOSE MANUEL RIVERA-HERNANDEZ, ) COUNT I (A8 TO SALVADOR RIVERA
ARTURO H, RIVERA, ) AND JOSE RIVERA-HERNANDEZ ONLY)
and each of them, )

) ATTEMPTED RENDERING CRIMINAL

) ASBISTANCE IN THE FIRST DEGREE,

) COUNT II (A8 TO ARTURO RIVERA

) ONLY) :

Defendants,

I, CRAIG D. CHAMBERS for DAVID §. McEACHRAN, Progecuting
Attorney in and for the County of Whatcom, State of Washingtom,
come now in the name and by the wauthority of the State of
Washington< and by this information do accuse SALVADOR HERNAﬁDEZ.
RIVERA, JOSE MANUEL RIVERA-HERNANDEZ, AND ARTURO H. RIVERA, and
each of them with the crimes of MURDER IN THE FIRST DEGREH,
COUNT I (AS TO SALVADOR RIVERA AND JOSE RIVERA“ﬁERNANDEZ ONLY) ,
and ATTEMPTED RENDERING CRIMINAL ASSISTANCE'IN THE FIRST DEGREE,
COUNT II (A8 TO ARTURO RIVERA ONLY) committed as follows:

then and there beiny in Whatcom County, Washington,

MURDER [HE _¥IRS RERER COUNT __I: That the defendants,
SALVADOR HERNANDEZ RIVERA AND JOSE -MANURL RIVERA-HERNANDEZ, and
each of them, then and there being in sald county and state, on
- or about the 20th day of March, 1998, with premeditated intent

to cause the death of amnother person, did shoot Matthew Garza,
thereby causing the death of Mr. Garza, a human being, in

violation of RCW 9A.32.030(1) (a), which violation is a Clags "Av

TNFORMATION - 1 | - - o Q\l?




* S

Felony, and during the course or commisgion of said crime, the
defendants or one of them war armed with a - deadly weapon,

to-wit: a .22 caliber handgun, for the purposes of the deadly
weapon enhancement of RCW 9.94A.125 and 9.94A.310(3) (a);

TED B IM ABST B FIR D B
COUNT II: That the defendant, ARTURO H, RIVERA, then and there
being in saild county and state, on or about the 20th day of
March, 1998, with intent to prevent or hinder the apprehension
and progecution of SALVADOR HERNANDEZ RIVERA, a person whom the
accuged knew had committed the crime of Murder 4in .the First
Degree and/or was being sought by law enforcement officials for
the commigsion of thie corime, did attempt to provide such person
with clothing and other aggistance as means of avoliding his
apprehension and did take a substantial step toward the
commigsion of that offense, in violation of RCW 9A,76.050(3) and
9A.28.020, which violation is a Misdemeanor; :

contrary to the form of the Statute in such cages made and
provided and against the peace and dignity of the State of

Washington.

uuuuuu U T I B O IR R B B R A S BT B Y

CRAIG D. CHAMBERS for DAVID 5. McEACHRAN, Prosecuting Attorney
in and for Whatcom County, 8fate of Washington.

DATED thig 25th

L I B Y LR )

STATE OF WASHINGTON )
COUNTY OF WHATCOM ) ss.

I, CRAIG D. CHAMBERS for DAVID §., McEACHRAN, being first
duly sworn on oath, depose and say: that I am a duly appointed
and acting Deputy Prosecuting Attorney in and for Whatcom
County, State of Washington, I have read the foregoing
information, know the contents thereof and the same is true ag I

varily believe, (::WQAN‘“K:::§:::l”“_::? ;A

‘CRAIG D. CPAMBERS, WSBAH#11771
‘for DAVID 8. McEACHRAN,
Prosecuting Attorney

SUBSCRIBED AND SWORN to before me this 25th day of
March, 1998. - . :

NN Ee e N8 A 154 o
NOTARY PUBLIC in and ' for the
State of wWashington. MCE: 5/9/01

INFORMATION - 2
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

THE STATE OF WASHINGTON,

Plaintiff, No. 98-1-00289-4

V8.

 SALVADOR HERNANDEZ RIVERA JUDGMENT AND SENTENCE

(FELONY)
Defendant,

I, HEARING

1.1 A sentencing hearing in thig case was held:
Degember 15, 1998,

1.2 Present were:

Defendant: SALV. )
Defendant's Lawyer: JO M XTI

Progecuting Attorney: DAVID 8. MoEACHRAN
Judge: MICHAEL F, MOYNTHAN

1.3 The State has moved for dismigsal of Count(s) N/A.

1.4 Defendant was asked if there was any legal cauge why
Jjudgment should not be pronounced, and none was shown.

IT. FINDINGS
Based on the testimony heard, statements by defendant and/or

victims, argument of counsel, the presentence report and case
record to date, the Court finds:

2.1 CURRENT OFFENSE(S): 7The defendant was Ffound GUILTY on
Oxerenen 1y i by JURY VERDICT of: MURDER _IN THR
ith e :

: FIRST DRGREE (whi

Count No. T ‘
| Crime: MURDER IN THE FIRST DEGREE
| RCW: 9A.32.030(1) (a), 9.94A.125, and 9.94A.310(3) (a)a
; Crime Code: Class “"A" Felony
! Date of Crime: 3/20/98
| Incident No. 98A-5437
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(XX) with a special verdict/finding for use of deadly weapon
on Count(s): I.

( ) Current offenses encompagging the same criminal conduct

and counting as one crime in determining the offender
score are (RCW 9,94A.400(1)):

() Additional current offenses are attached in Appendix A.

2.2 CRIMINAL HISTORY: Criminal history used in calculating
the offender score is (RCW 9.94A.360): :

Crime: POSSESSION OF MARIJUANA (for sale)
Sentencing Date: 1/13/95
Adult or Juvenile Crime: aAdult

2.3 SENTENCING DATA:
Offender  Sariousness ~ Maximum
Score Level . Range Term
COUNT NO, I: 1 XTIV 250~333 mos, - LIFE
(deadly weapon clausge) 60 mos.
POTAL: » : 310-393 mos.
() Additional current offenses sentencing information is
attached in Appendix C. :
2.4 EXCEPTIONAL SENTENCE:
() Substantial and'compelling reasong exist which justify a

sentence (above) (below) the sgtandard range for Count(s)

——reees . FADAANG of Fact and Conclugions of Law are
attached in Appendix D,

2.5 CATEGORY OF OPFFENDER: The defendant ig:

{a) (XX) an offender who shall be sentenced to confinement
over one vear,

(b) ( ) aAn offender who shall be sentenced to confinement
one yesar or less.

. JUDGMENT AND SENTENCE (FELONY)
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()

(d)

(e)

( ) A first time offender who shall be sentenced under

the walver of the presumptive gentence range (RCW
9.94A.030(12),.120(5)).

() A sgexual offender who is ealigible for the gpecial
gentencing alternative and who shall be gentenced under
the alternative because both the defendant and community
will benefit from its use (RCW 9.94A.120(7) (a)).

() A felony sexual offender who sghall be sentenced to
confinement of over one year but legs than six vearg .and
shall be ordered committed for evaluation of defendant's
amenabllity to treatment (RCW 9.94A.120(7) (b)).

ITI. JUDGMENT

IT IS ADJUDGED that defendant is gullty of the crime(s) of:

IN T I i (=)

IV, ORDER

IT I8 ORDERED that defendant serve the determinate sentence and
abide by the conditions set forth below.

4.1

Defendant shall pay to the Clerk of this Court:
(a) $110.00 court costs; .
(b) $500,00 victim fund asgessment;

(¢) $ IBD_(for burial expenses) - restitution
Joint & several with co-defendant;
On all countg charged;

Other:

() 8chedule of Restitution ils attached as Appendix E.

(d) % 1.425.00 recoupment far court-appointed
attorney's fees; '

{e) [ £ine;

(£) b drug enforcement fund;

(g) OTHER COSTS FOR:

JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONE YEAR - 3.




(XX)

1t s e e S

(XX) $100.00 = CRIME LABORATORY ANALYSIS

(h) " & 2,135,00 + RESTITUTION = TOTAL MONETARY
OBLIGATIONS

(1) Payments shall be made in the following mannex: .

(XX) That the defendant shall set up a payment
gschedule with  This/her community corrections
officer, That the defendant ghall report
IMMEDIATELY to his/her Community Corrections
Officer to et up a schedule for the payment of
his/her court-ordered legal financial obligationsg
and the Community Corrections Officer shall
monitor these payments,

( ) That defendant shall pay the amount of
$ o -per month toward his/her legal
financial obligations. That the defendant shall
report IMMEDIATELY to his/her Community
Corrections Officer to set up a schedule for the
payment of his/her court-ordered legal Financial
obligations and the Community Corrections Officer
shall monitor these payments.

(3)  This Court ghall retain Jurisdiction over the
defendant for a period of TEN (10) years to assure
payment of the above monetary obligations.

The Court DISMISSES Count (s) N/A.

CONFINEMENT OVER ONE YEAR: Defendant is sentenced to a
term of total confinement in the custody of the
DEPARTMENT Oy CORRECTIONS as follows commencing
IMMEDIATELY ;

33460 Mo vonmHE  for Count No. I.

mpﬂuwkwww 393

Credit is given for TIME SFERVED OF ___.  DAYS as of
MARCH 21, 1998, and credit for any additional time
served beyond that date untill defendant ig transported
to the Department of Correctiong.

The terms in COUNTS No. are CONCURRENT
for a total term of . .

JUDGMENT AND SENTENCE . (FELONY)
CONFINEMENT OVER ONE YEAR - 4




( ) The sentence/s herein shall . run  CONCURRENTLY  /
CONSECUTIVELY with the sentence/s imposed in Cause No.
(XX) TOD RE A A CE
- IR (2 M T0 _THE I D

™ r

LARLY RELEASE AWARDED, WHICHEVER I8 LONGER conditioned
upon full compliance with the following terms, all of
which are imposed pursuant to RCW 9.94A.120(8) (b):

(XX) Defendant shall not gell, use or under any
clrcumstances have in her possession any illicit
drug; that dls, any drug such as marijuana,
cocaine, LSD or any others which are not
compounded, manufactured or refined by a licensed
commercial  pharmaceutical company . That the
defendant. shall not knowingly be anywhere where
illegal or unprescribed drugs are being sold or
used. In addition, the defendant shall not sell,
uge or have in her possesgion any prescription
drugs except those which have been prescribed
gpecifically for her personally by a duly licensed
physician and then these presceribed drugs shall be
used only in accordance with the instructions of
such physician.

(XX) Defendant ghall not possess or own weapons of any
kind at any time.

( ) Defendant ghall submit to random urine analysis as
requested by her supervisging community corrections
officer at the defendant's own expense.

( ) Defendant shall undergo evaluation for poly drug
abuse with strict and full compliance with all
treatment recommendations.

(XX) Defendant shall not consume alcohol of any kind at
any time.

() Defendant ghall abstain from using -alcohol in
excess., Due to the fact that the Court doeg not
know whether the defendant has the abllity to
totally abstain from alcohol at the present time,
defendant will be allowed to MODERATELY congume
alcohol. However, 4if there any evidence of
criminal activity resulting from alcoholic
congumption in regard to driving, disorderly
conduct, or any other type of non - socilally
accepted behavior, guch activity  will be

JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONE YEAR -« 5




(XX)

(XX)

(XX)

(Xx)

congldered by the Court to be grounds for further
sanctions to be imposed upon the defendant.

Defendant ghall undergo counseling as approved by
hig/her community corrections officer.

NO CONTACT PROVISION: Dafendant shall not
approach or  communicate with, directly or
indirectly, or through any third person or by any
meansg, with:

THE GARZA FAMILY

() vieolation of this NO CONTACT PROVISION is a

criminal offense under Chapter 10.99 ROW, and will

subject the violator to arrest; any assault or
reckless endangerment that is a violation of this
Order is a felony,

The NO CONTACT ORDER previously entered in this
cause number is hereby:

(XX) Extended for the statutory maximum sentence,
to wit:

(¥X) Permanent: Clags A Felony

( ) Ten Years: Class B Felony

() Flve Years: Class C Felony

( ) One Year: Gross ‘Misdemeanor

( ) Rescinded as of the date affixed to this
order.

That the defendant shall follow all of the rules
of hig Community Correctiong Officer,

HIV TESTING: The Health Department or designee
shall test the dJdefendant for HIV as soon as
possible and the defendant shall fully cooperate
in the ‘testing.

DNA TESTING: That the defendant shall submit a
blood sample of FIVE (5) m.l. to be acquired under '
medically safe conditions under the supervigion of
a Whatcom County Corrections Officer. Thig sample
shall be gafely transported to the Washington
State Crime Laboratory in S$eattle, DNA Section,
pursuant to RCW 43.43.9754, .

| JUDGMENT AND SENTENCE (FELONY)
CONFINEMENT OVER ONE YEAR - 6
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Violations of the conditlions or requirements of this

sentence are punishable by up to SIXTY (60) days of confinement
for each violation (RCW 9.94A.200(2).

The following Appendices are attached to this Judgment
and Sentence and are incorporated by reference:

() Appendix A Additional Current Offenses
( ) Appendix B Addltional Criminal History
() Appendix Current Offense(s) Sentencing
Information
() Appendix D Findings of Pact and Conclusgions
of Law for an Exceptional
Sentence
¢ ) Appendix B 8chedule of Restitution
() Appendix F Additional Conditions
STGNED IN THE PRESENCE OF THE DEFENDANT, .7} -
. ‘,' . . .
o o . D S
Date: &C EXMLETE “, p ‘/‘"7 s .o W«w”g%ﬁ%ﬁi«yﬂmzﬁ;mm‘."_.. :
TEOOR MICHAEL F. MOYNTHAN
TIME OF ENTRY: am/pm wt i :
Presented by: Approved as to form:

DAVID S§. McEA

Y W Foedni MM”%

N . KOMOROWSKI
Prosecuting Attdrney Attorney for Defendant
WSBA #2496 WSBAH#91001

*#% Defendant's Name: SALVADOR HERNANDEZ RIVERA
Date of Birth: 6/30/65; Sex:; MALE; Race; HISPANIC

JUDGMENT AND SENTENCE (FELONY)
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IN THE SURERIOR COURT. OF THE STATE OF WASHINGTON
: FOR WHATCOM COUNTY

THE STATE OF WASHINGTON,
Plaintiff, No., 98-1-00289-4
. va.,

SALVADOR HERNANDEZ RIVERA, WARRANT OF COMMITMENT

Defendant,

THE STATE OF WASHINGTON
TO: THE SHERIFF OF WHATCOM COUNTY

The defendant, SALVADOR HERNANDEZ RIVERA, has been convicted in
the Superior Court of the State of washington of the crime or
crimes of MURDER IN THE FIRST DEGREE, and the Court has ordered
that the defegﬁant be punished by serving the determined
sentence of O3 ™ monthe on Count No. I.
GO Mouns Pn Qerdly inton= 393 /menrvis '
Defendant shall receive credit for time served of _____ __ as of
» and credit for any additional time served beyond

that date until defendant ig transported to the Department of
Corrections, .

YOU, THE SHERIFF, ARE COMMANDED to take and deliver the

defendant to the proper officers of the Department of
Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE
COMMANDED to recalve the defendant for clasgification,

confinement and placement as ordered in the Judgment and
Sentence.

o
o

By Directipf of thes HONORABLE
D i . L

Daputy Clerk

JUDGMENT AND SENTENCE (FELONY)
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IN THE SUPERIOR COURT

*
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FH.ED IN OP
v /OEN COURT

1
WHATCOM COUNTY CLERK ~

By
Qﬂyw

OF THE STATE OF WASHINGTON

FOR WHATCOM COUNTY

STATE OF WASHINGTON,
Plaintiff,
V v .
SALVADOR HERNANDEZ RIVERA,
JOSE MANUEL RIVERA HERNANDEZ,
and each of them,

Defendants,

No, 98-1-00289-4
98-1-00290-8

COURT’ 8

November 10, 1998
Bellingham, Washington

INSTRUCTIONS

HONoadﬁbm»MszAEL MOYNIHAN
Supgpiorjgburt Judge

F“r
o
Mg




INSTRUCTION NO. _,,L__

It is your dJuty to determine which facts have been
proved in thie case from the evidence produced in court., It is
also your duty to accept the law from the court, regardless of
what you personally believe the law is or ought to be. 7You are
to apply the law to the facts and in this way decide the case.

The oxrder in which these instructions are given has no
glgnificance as to their relative importance. The attorneys may
properly discusgs any specific instructions they think arve
particularly significant. You shoqld congider the instructions
as a whole and should not place u_ndue emphasis on any particular
instruction or part thereof.

A charge has been made by the prosecuting attorney by
filing a ' document, cailled an  information, informing the
defendants of the charge. You are not to consider the filing of
the information or itsg contents as proof of the matters charged,

. The only evidence you are to congider consists of the
testimony of the witnesses and the exhibits admitted into
evidence. It has been my duty. to rule on the admissibility of
evidence. You must not. concern yourselves with the reasons for
these r{llings. You will disregard any evidence that either wag
not admitted or that was stricken by the court. You will not be.

provided with a written copy wof testimony during your




deliberations. Any exhibité admitted into evidence will go to
the jury room with you duriﬁg your deliberations.

In determining whether any proposition has bgen proved, .
you  should consider all of the evidence introduced by all
parties bearing on the question. Every party L& entitled to the
bénefit of the evidence whether produced by that barty or by
another party, |

You are the sole ijudges of the credibility of the
witnesges and what weight ig to be given the testimony of each.
In considering the testimony of any witness,vyou may take into'
account the opportunity and ability of the witness to observe,
the witnesg's memory and manner while tegtifying, any interest,
bias or prejudice the witness may have, the reasonableness of
the testimony of the witnessg considered in light of all the
evidence, and any other factorse that bear on believability and
weight.

The attorneys' vremarks, statements and arguments are
intended' to help you understand the evidence and apply the law,
They are ot evidence. Disregard any remark, statement or
argument that is not suppdrted by the evidence or the law as
stated by the court,

The attorneys have the right and the duty to make an&
objections which they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a Judge to comment on the

evidence in any way. A judge comments on the evidence i1f the



judge indicates, by words or conduct, a personal opinion as to

the weight or believability of the testimony of a witness or of

other evidence., Although I have not intentionally done so, if

it appears to you that I ha?e made a comment during the trial or
in giving these instructions, you must - disregard the apparent
comment entirely. ‘

You havelnothing whatever to do with any punishment that
may be imposed in case of a violation of the law. The fact that
punishment may £ollow conviction cannot be considered by you
except'insofar as it may tend to make you careful,

You are officers of the court and must act impartially
énd‘with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations yoﬁ wlll permit neither

sympathy nor prejudice to influence your verdict.




INSTRUCTION NO. 02‘

P

~Jurors have a duty to consult with one another and to
deliberate with a view'to reaching a unanimous verdict, if it
can be done without violence to individual Judgment., Fach of
you must decide the case for yourself but only after an
impartial congideration Ioﬁ the evideﬁce with vyour fellow
jurors, In the course of deliberations, you should not hesitate
to re-examine your own views and change your opilnion i1f you are
convinced it i1s erroneous. However, vyou should not sﬁrrender
your honest conviction as to the weight or effect of the
evidence solely because of the opinions of your fellow jurors,

or for the mere purpose of returning a verdict.




INSTRUCTION NO. =2

‘L‘he defendants have entered pleas of not gullty. Thieg
plea puts in issue every element of the crime charged. The
State i1s the Plaintiff and hae the burden of proving each
element of the crime beyond a reasonable doubt. The defendants
have no burden of proving that a reasonable doubt exists.

The defendants are presumed innocent., This presumption
continues throughout the entire trial unless you find it has
been overcome by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and
may arise Ffrom the evidence or lack of evidence. It 18 such a
doubt as would exist in the mind of a reasonable person after

fully, fairly and carefully considering all of the evidence or

‘lack of evidence. If, after such consideration, you have an

abiding belief in the truth of the charge, you are satisfied

beyond a reasonable doubt.




INSTRUCTION NO. _*“1~

Evidence may be either direct or circumstantial. Direct
evidence is that given by a witneés who testifies conc@;rning
facts which he or she has directly observed or perceived through
the senses, Circumstantial evidence is evidence of Ffacts or
circumstances from which the existence or nonexistence of other
facts may be reasonably inferred from common experience, The law
makes no distinction between the weight to be given to either

direct or circumstantial evidence. One is not necessarily maore

or less valuable than the other,
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INSTRUCTION NO., =

R,

A witnese who has épecial training, education or éxperience
in a particular saolence, -profeséion or calling, may be allowed
to express an opinion in additioﬁ to giving testimony as to
facts. You are not bound, however, by such an opinion. In
determining the credibility and weight to be given such opinion
evidence, you may cogsider, among other things, the education,
trainirig, experience, knowledge and ability of that witness,
the reasons gilven for the opinion, the gources of the witness'

information, together with the factors already given you for

evaluating the testimony of any other witness,




e

INSTRUCTION No, &=

The defendant is not compelled to testify, and the fact

that the defendant has not testified cannot be used to infer

gullt or prejudice him in any way.




i
: ’ | INSTRUCTION NO. __ [

A separate crime is charged against each defendant. The
charges have been joined for vtrial, You must congider and
i decide the case of each defendant separately. Your verdict as
to one defendant should not control yvour verdict as to any other
defendant.

All of the instructions apply to each defendant.




«
INSTRUCTION NO. 4

You may give such weight and credibility to any alleged out-

of-court statements of the defendant as you see fit, taking into

congideration the surrounding cilrcumstances.
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INSTRUCTION NO. “

Homicide is the killing of a human being by the voluntary act

of another and is murder, manslaughter or justifiable homicide.
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INSTRUCTION NO. /O

A pergon comuits the crime of murder in the first degree when,
with a premeditated intent to cause the death of another person, he
or she causes the death of such pefson,unless the killing was

justifiable. . The State has the burden of proving that the killing
wag not justifiable.




INSTRUCTION No. (!

Premeditated means thought over beforehand. When a person,
after any deliberation, forme an intent to take human life, the
killing may follow immediately ~after the formation of the
settled purposge and it will atill be premeditated,
Premeditation must involve more than a moment in point of time.
The law requires some time, however long or short, in which a

design to kill is deliberately formed.




INSTRUCTION NO. _fé=

A person acts with intent or intentionally when acting. with

the objective or

constltutes a qrime.

purpose to accomplish a result which




e
INSTRUCTION NO. _J~*

A person knowslbr acts knowingly or with knowledge when he
or she ig aware of a fact, circumstance or result which is
degcribed by law as being a crime, whether or not the person is
aware that the fact, circumstance or result is a crime.

If a person hag information which would lead a reasgonable
pergon in the same giltuation to believe that facts exist which
are described by law as being a crime, the jury is permitted but
not required to find that he or she acted with knowledge.,

Acting knowingly or with knowledge also is established if a

person acts intentionally,




INSTRUCTION NO. /é*

To convict Salvador Hernandez Rivera of the crime of murder in
the first degree, each of the following elements of the crime must
be proved beyond a reasonable doubt:

(1) That on or about March 20, 1998, Salvador Hernandez Rivera
shot Matthew Garza; '

(2) That Salvador Hernandez Rivera acted with intent to cause the
death of Matthew Garza;

(3) That the intent to cause the death wag premeditated;

(4) That Matthew Garza died as a result of Salvador Hernandez
Rivera’s acts; and

(5) That the acts odcurred in Whatcom County, Washington.

If you find from the evidence that each of these elements have
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty. ' A |

On the other hand, if, after weighing all of the evidenee,Ayou

have a reasonable doubt ag to any one of these elements, then it

will be your duty to return a wverdict of not guilty.
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INSTRUCTION No. f

To Convict the defendant JOSE MANUEIL, RIVERA-HERNANDEZ of the
crime of Murder in the First Degree as charged, each of the

following elements must be proved beyond a reasonable doubt:

(1) That on or about the 20th day of March, 1998, the
defendant or an accomplice caused the death of Matthew Garza;

(2) That the defendant or an accomplice acted with intent
to cause the death of Matthew Garza;®

(3) That intent to cause death was premeditated;

(4) That Matthew Garza died a repult of the acts of the
defendant or his accomplice.

(5) That the acts occurred in Whatcom County, Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, 1f, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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INSTRUCTION No. /&

A person who is anvaccomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a crime,
if, with knowledge that it will promote or fae¢ilitate the
commigsion of the crime, he or she alds or agrees to aid another
person in planning or committing the crime.

The word *"aid" means all assistance whether quep by words,
acts, encouragement, support or presence, A person who 4ig
present at the scene and ready to assist by hils or her presence
is aiding in the commission of .the crime. However, more than
mere presence :and knowledge of the criminal activity of another

mugt be shown to establish that a person is an accomplice.
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INSTRUCTION No. / f

To aid another person's criminal act, one mugt associate
oneself with the undertaking, participate in it with the desire
to bring it about, and seek to make it succeed by one's actions.

A person does not .aid another person's criminal act by actlons

which take place after the crime has heen completed.




INSTRUCTION NO, / 8?

It is a defense to a charge of MURDHR IN THE FIRST DEGRER,
MURDER IN THRE SECOND DEGREE, MANSLAUGHTER IN THE FIRST DEGREE,
AND MANSLAUGHTER IN THE SECOND DEGREE that the homicide was
Justifiable as defined in this instruction.

‘Homicide is Jjustifiable when committed in the lawful
defense of the glayer when:

(1) the'slayer reasonably believed that the person slain
intended to inflict death or great personal iﬁjury;

(2) the slayer reasonably believed that there was imminent
danger of such harm being accoﬁplished; and,

(3) the sglayer employed such force and means ag a
reagsonably prudent person would use under the gsame or similar
conditions as they reasonably appeared to the slayer, taking
into consideration all the facts and circumstances as they
appeared to him, at the time of and prior to the incident.

The State has the burden of proving beyond a reasonable
doubt that the homicide wag not justifiable. If you find that
the State hasg not'proved the absence of this defense beyond a

reasonable doubt, it will be your duty to return a verdict of

not. guilty.




INSTRUGTION No. /7

In - determining whether a homicide was justifiable, the
phrage “great personal injury® means an injury that the glaver
reasonably believed, in light of all the facts and circumstances

known at the time, would produce severe pain and suffering it if

were inflicted upon either the slaver or another person.
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INSTRUCTION. NO. ,J«::

It is algo a defense to the charge of murder that the homicide
was justifiable as defined in this ihstruction. '

Homicide is justifiable when committed in the resistance of an
attempt to commit a felony upon the defendant .

The State has the burden of proving beyond a reéasonable doubt
that the homicide was not justifiable. 1 you find that the State
hag not proved the-qbsenae of self-defenge beyénd a reasonable

doubt, it will be your duty to return a verdict of not gullty to

- murder in the first or second degree.

However, if you also find beyond é reagonable doubt that the

defendant recklessly or negligently used more force than necesgsary,

thén you may congider wmanslaughter in the first or second degree.




INSTRUCTION NO. e/

The defendant is entitled to act on appearances in defending.
himself if that persdon believes in good faith and on reasonable
grounds that he.is in actual danger of great bodily harm, although
it afterwards might develop that the person Was mistaken ag to the

extent of the danger.

Actual danger is not necesgary for a homicide to be justified,




) | ®
INSTRUCTION ﬁo. __éié&;*

It is lawful for a person who is in a place where that person
has a right to be and who has reasonable grounds for believing that

he is being attacked to stand his ground and defend against such

attack by the use of lawful force. The law does not impose a duty
to retreat,




INSTRUCTION No. £ .4

Robbery and assault with a deadly weapon are both felonies.
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INSTRUCTION NO., &%

No person may, by an intentional act reasonably likeiy to
provoke a bélligerent'response, create a necessity for acting in
gelf defenée or defenge of another and thereupon kill another
person, Therefore, if you find beyond a reasonable doubt that
the defendant was the aggressor, and the defendant's acts and
conduct provoked or commenced the fight, then self-defense or

defense of another isg not available as a defense.




INSTRUCTION NO, _ Mm.»?é

If you are not satisfied beyond a reasonable doubt that the
defendant is guilty of murder in the first degree, he may be found
gullty of any lesser crimes, the commission of which is necessarily
included in murder in the Ffirst degree, i1f the evidence is
sufflcient to establish the defendant’s guilt of -guch lésser crime
beyond a reagonable doubt,

The crime of murder in the first degree necessarily includes
the lesser crime of murder in the sedgnd degree, wanslaughter in
the first degree and manslaughter in the second degree,

When a c¢rime has been proven against a person and there exists

a reasonable doubt as to which of two or more crimes that person is

guilty, he shall be convicted only of the lowest crime.




INSTRUCTION NO. odh

A person commits the crime of murder in the second degree when
with intent to cause the death of another person but without

premeditation, he or she causes the death of such person unless the
killing 1s justifiable.




27
INSTRUCTION NO,

To convict Salvador Hernandez Rivera of the crime of murder in
the second degree, each of the following elements of the crime must
be proved beyond.a reasonable doubt : ,

(1) That on or about March 20, 1998, Salvador Hernandez Rivera
shot Matthew Garza;

(2) That Salvador Herﬁandez Rivera acted with intent to cause the
death of Matthew Garzé; V

(3)  That Matthew Garza died as a result of Salvador Hernandez
Rivera's acts; and

(4) That the acts occurred in Wﬁatcom County, Washington.

If you find from the evidence that each of these elements have
been proved‘beyoﬁd a reasonable doubt, then it will be your duty to-
return a verdict of guilty.

on the other hand, if, after weighing all of the evidence, you
have a reasdnable doubt as to any one of theselelements, then it

will be your duty to return a verdict of not guilty.
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INSTRUCTION NO, fg &

To convict Jose Manuel Rivera Hernandez of the crime of murder
in the second degree, each of the following elements of the crime
must be proved beyond a reasonable doubt: |
(1) That on or about March éO, 1998, the defendant or an
accomplice shot Matthew Garza;

(2) That the defendant or an accomplice acted with intent to cause
the death of Matthew Garza;

(3) That Matthew Garza died ag a result of the defendant or an
accomplice’s acts; “
(B That thé acts occourred in Whatcom County, Washington.

If you find from the evidence that each of these elements have
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty.

On the other hand, if, after weighing all of thé evidence, you

have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not gullty.




S . INSTRUCTION NO. C;,Qdf
A person commits the crime of manslaughter in the first degree

when, with criminal recklessness, he acte in self-defense and uses

wore forece than necessary to repel the attack and causes the death

of another person.
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INSTRUCTION NO. Ea?

To convict Salvador Heinandez Rivera of the crime of
manglaughter in the first degree, eac¢h of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about the 20™ day of March 1998, Salvador

Hernandez Rivera shot Matthew Garza;

(2) That Salvador Hernandez Rivera’s conduct was criminally
reckless;

(3) That Matthew Garza died as a result of Salvédor Hernandez
Rivera’s actes; and ,

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements havé
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty. ' ‘

On the other hand, if, after weighing all of the evidence, you
have a reasonable doubt as to any one of these elements, then it

will be your duty.to return a verdict of not guilty.
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INSTRUCTION NO. <9

To convict Jose Manuel Rivera Hernandez of the crime of
manglaughter in the first degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1)  That on or about the 20™ day of March 1998, the defendant
or an accomplice sghot Matthew Garza;

(2) That the defendant or an accomplice’s conduct was

cxlmlnally reckless;

(3) That Matthew Gaxza died as a result of the defendant ox
an accomplice’s actsg; and, .

(4) That the acts occurred ih the State of Washington.

If you find from the evidence that each of‘thase elements have
been proved beyond a reasonable doubt, then it will be your duty to

return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you

have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty.




INSTRUCTION NO. 4?5” Ao
A. persgon is reckless or acts recklessly when he or she knows
of and disregards a substantial rigk that a wrongful act may occur
and the disregard of such substantial rigk is a gross deviation

from the conduct that a reasonable pergon would exercise in the
game situation.




® e

INSTRUCTION NO. =04

A person commite the crime of manslaughter .in the second

degree when, with criwinal negligence, he or she causes the death

of another person unless the killing isg justifiable.




INSTRUCTION NO.  Jiof

To convict Salvador Hernandez Rivera of the crime of
manslaughter in the second degree, each of the following elements
of  the crime must be proved beyond a reasgonable doubt :

(1) That on or about the 20" day of March 1998, Salvador

Hernandez Rivera. shot Matthew Garza;.

(2) That salvador Hernandez Rivera's conduct was criminally
negligence.

(3) That Matthew Garza died as a result of Salvador Hernandez
Rivera's acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements have
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guidlty.

On the other hand, if, after weighing all of the evidence, you
have a reasonable doubt as to any one of these elementg, then it

will be your duty to return a verdict of not guilty,
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INSTRUCTION NO. e |

To convict Joge Manuel Rivera Hernandez of the crime of

ménslaughter in the second degree, each of the following elements

of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 20" day of March 1998, the defendant
or an aceomblica shot Matthew Garza;

(2) That the defendant or an accomplice’s conduct was
criminally negligence;

(3) That Matthew Garza died as a result of the defendant or
an accomplice’s acts; and .

(4) That the acte occurred in the State of Washington.

If you find from the evidence that each of these elements have
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty.

On the‘other hand, 1if, after weighing all of the evidence, you

have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty.




INSTRUCTION NO. <@

A person i criminally negligent or acts with criminal
negligence when he or she fails to be.aware of a substantial risk
that a wrongful act way occur and the failure to be aware of such
substantial rigk constitutes a grose deviation from the standard of

care that a reagonable person would exercise in the same gituation.
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INSTRUCTION NO. éz;z

For purposes of a special verdict the State must prove
beyond a reasonable doubt that the defendant wag armed with a

deadly weapon at the time of the commigsion of the crime, .

A pistol, revolver, or any other firearm is a deadly weapon
whether loaded or unloaded.
If one participant to a crime is armed with a deadly

weapon, all accomplices to that participant are deemed to be so

armed, even if only one deadly weapon ig involved.
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INSTRUCTION NO. ’532?

If you find either defendant not guilty of any of the crimes,
do not use the special verdict form for that defendant. If you
find either defendant guilty of any of the crimes, you will then
use the special verdict form for that defendant and fill in the
blank with the answer “no” or “yes” according to the decisgion you
reach.

In order to answer either of the gpecial verdict forms “yes”,
you must unanimously be satisfied beyond a reasonable doubt that

“yes" is the correct answer, If you have a reasonable doubt ag to

the questions you must answer “no”,




INSTRUCTION NO. 3?,%@‘32*

Upon retiring to the jury room for your deliberation of thisg
case, your first duty is to melect a preeiding juror. It is his or
her duty to see that discussion is carried on in a sensible and
orderly fashilon, that the issues submitted for your decision are
fully and fairly discussed, and that every juror has an opportunity
to be heard and to participate in the deliberations upon each
question before the jury. | .

You will be given with all of the exhibits admitted in
evidence, thease instructions, and four verdict forms, A, B, C and
D, for each defendant and a special verdict form for each
defendant.

When completing the verdict forms for each defendant, you will
first consider the crime of wurder in the first degree. If you
unanimously agree on a verdict, you must £ill in the blank provided
in verdict form A the words "not guilty" or the word "guilty",
according to the decision you reach. If you cannot agree on a
verdict, do not £il1l in the blank provided in verdict form A.

If you'find the defendant not guilty of the crime of murder in
the first degree, or if after full and careful congideration of the
evidence you cannot agree on that crime, you will consider the
lesger crime of murder in the sécond degree., If you unanimously
agree on a verdict, you must fill in the blank provided in verdict

foim B the words "not guilty" or the woxd "guilty," according to

. the decision you reach.

If you find the defendant not guilty of the crime of murder in .
the second degree, or if after full and careful consideration of
the evidence you cannot agree on that crime, you will congider the

legser crime of manslaughter in the first degree. If vyou

unanimously agree on a verdict, you must fill in the blank provided




in verdict form ¢ the words "not guilty" or the word "guilty,"
according to the decision you reach.

If you find the defendant not guilty of the crime of
manglaughter in the first degree, or if after full and careful
congideration of the evidence you cannot agree on that crime, you
will consider the lesser crime of manslaughter in the second
degree. If you unanimously agree on é verdict, you must £ill in the
blank provided in verdict form D the words "not guilty" or the word
"guilty," according to the decision you reach,

If you agree that the defendant is guilty of homicide but have
a reasonable doubt as to which of the four_degrees of homicide he
ils guil;y, then you may only convict him of the lower degree.

If you find the defendant guilty of any crime, you will then
usge the spécial verdict form for that defendant and £111 in the
blanks with the answer “yes” or “no” according to the decision you

reach. In order to answer the special verdict form “yeg”, you must

~unanimoﬁsly be satisfied beyond a reasonable doubt that “yesg” is

the correct ansWer. If any of. you have reasonable doubt as to that
question, you must answer “no’. ,

Since this is a criminal case, each of you must agree for you
to return any verdict., When all of ?ou have so agreed, fill in the
proper form of verdict or verdicts to express your decision. The
presiding juror will sign it and notify the bailiff, who will

conduct you into court to declare your verdict




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,

No, 98-1-00289-4
Plaintiff,

VERDICT FORM A
V.
SALVADOR HERNANDEY RIVERA,

Defendant,

We, the jury in the above-entitled cause, find the defendant,
SALVADOR HERNANDEZ RIVERA, of the

crime of murder in the first degree.

PRESIDING JUROR




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,

. No. 98-1-~00289-4
Plaintiff,

VERDICT FORM B
A

SALVADOR HERNANDEZ RIVERA,

Defendant:.

We, the jury, having found the defendant SALVADOR HERNANDEZ
RIVERA not guilty of the crime of murder in the first degree, or

being unable to unanimously agree as to that charge, find the

defendant - of the legger included

crime of murder in the second degree.

PRESTIDING JUROR




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
POR WHATCOM COUNTY

STATE OF WASHINGTON,

No. 98-1-00289-4
Plaintiff,

VERDICT FORM C
Vﬂ

SALVADOR HERNANDEZ RIVERA,

Defendant .

We, the jury, having found the defendant SALVADOR HERNANDEZ
RIVERA not guilty of the orime of wurder in the second degree, or

being unable to unanimously agree as to that charge, find the

defendant of the lesser included

crime of manslaughter in the first degree.

PRESIDING JUROR




IN THE S8UPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,

No., 98-1-00289~4
Plaintiff,

- VERDICT FORM D
vl

SALVADOR HERNANDEZ RIVERA,

Defendant,

We, the jury, baving found the defendant SALVADOR HERNANDEZ
: RIVERA not-guilty of the crime of manslaughter in the first degree,
: - or being unable to unanimously agree as to that charge, find the

defendant L of the lesser included
crime of manslaughter in the second degree.

PRESIDING JUROR




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
' FOR WHATCOM COUNTY

STATE OF WASHINGTON,

No., 928-1-00290-8
Plaintiff,

VERDICT FORM A
VC

JOSE MANUEL RIVERA HERNANDEZ,

Defendant .

We, the jury in the above-entitled cause, find the. defendant,

JOSE MANUEL RIVERA HERNANDEZ,

crime of murder in the first degree.

of the .

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,

No, 98-1-00290-8
Plaintiff,

VERDICT FORM B
V.

JOSE MANUEIL RIVERA HERNANDEZ,

Defendant.

We, the jury in the above-entitled cause, find the defendant,
JOSE MANUEL RIVERA HERNANDEZ, of the

crime of murder in the second degree,

" PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,
No. 98-1-00290-8
Plaintiff,

' VERDICT FORM C

VQ

JOSE MANUEL RIVERA HERNANDEZ,

Defendant.

We, the jury in the above-entitled cause, find the defendant,

JOSE MANUEL RIVERA HERNANDEZ,

crime of manslaughter in the first degree.

of the

PRESIDING JUROR
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STATE OF WASHINGTON,

v'

JOSE MANUEL RIVERA HERNANDEZ,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

No. 98-1-00290-8
_Plaintiff,

VERDICT FORM D

Defendant,

We, the jury in the above-entitled cauge, find the defendant,
JOSE MANUEL RIVERA HERNANDEZ, of the

crime of manslaughter in the second degree.

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,
No. 98-1-00289-4
Plaintiff, :
SPECIAL VERDICT FORM

V.

SALVADOR HERNANDEZ RIVERA,

Deféndant.

We, the jury in the above-entitled cause, return a special

verdict by answering as follows: .
Was the defendant, SALVADOR HERNANDEZ RIVERA, armed with a

deadly weapon at the time of the commission of the crime?

ANSWER :

PRESIDING JUROR




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON,

No. 98-1-00290-8
Plaintiff,

SPECIAL VERDICT FORM
V‘

JOSE MANUEL RIVERA HERNANDEZ

Defendant,

We, the jury in the above-entitled cause, return a special

verdict by answering as follows:

Wag the defendant, JOSE MANUEL RIVERA HERNANDEZ, armed with a

deadly weapon at the time of the commission of the crime?

ANSWER:

PRESIDING JUROR




