No. 82397-9

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

CITY OF SHORELINE, a Washington municipal corporation, and
. DEPUTY MAYOR MAGGIE FIMIA, individually and in her official
 capacity,
Appellants,
V. o

DOUG AND BETH O’NEILL, individuals,

Respondents.

STATEMENT OF ADDITIONAL AUTHORITY

- . CITY OF SHORELINE
Flannary P. Collins, WSBA No. 32939
Attorney for Appellant City of Shoreline
17544 Midvale Avenue North
Shoreline, WA 98113
Telephone: (206) 801-2223
Facsimile: (206) 546-2200

Ramsey Ramerman, WSBA No. 30423
Attorney for Appellant Maggle Fimia
10627 117" Place NE |

Kirkland, WA 98034

O R | G E N A L | MTACHFPE/@LEEEET% EMAIL




Pursuant to RAP 10.8, Appellants City of Shoreline and Magg_ie
Fimia submit as additional relevant authority: Beal v. City of Seattle, 150
Wash. App. 865, 209 P.3d 872 " (June 22, 2009) and Building Industry
Association of Washington v. McCarthy, et. al., 152 Wash. App. 720, 218
- P.3d 196 (October 13,‘2009). True: and correct copies of the opinions are
attaéhcd as Attachments A and B , respectively. |
A. | . Beal v. City of Seattle

Beal v. City beeézz‘tle was decided more ﬁlan a year after submittal
of the City’s and Fimia’s briefs to the Court of Appea.ls and only one week
prior to submittal of the Cify’s and Fimia’s Suppleniental' Briefs. |

Beal v. City of Seattle states:

Thus, we hold that the City did not receive fair.n()tice that
the request was for specific documents under the PRA.

The PRA does not require written requests, but it does
require that requests be recognizable as PRA requests. The
request’s medium may be relevant to its clarity, and an oral

. statement during the course of a meeting is less clear than a
written request would have been. Citizens failed to put the

" agency on notice at the meeting or in their early emails that
they were requesting public records.

Beal at 875-876.
The following portions of the City’s Brief to the Court of Appeals

are supported by Beal:,




e Section II, Part A, page 2 and Section IIL, Part C, Sub-
* part 1, page 17 (noting that none of O’Neill’s public4
., records requests requested records in electronic format).
e ‘Section III, Part C, Sub-Part 1, page' 16-17 (discussing
| Cify’s response to O’Neill’s oral request and clariﬁéd
written request)
e . Section IV, Part C, Sub-Part 2, pages 19-21 (request for
" metadata occurred only when O’Neill specifically
requésted “metadata”; once request for metadata had
been recéived, electronic version of email — and its
metadata - had already been deleted in compliance with
the retention guidelines).
The following portion of Fimia’s Brief to the Court of Appeals is
- supported by Beal:
. Sgction I, page 4 (noting that O’Neill ev.entﬁally
asked for metadata but never asked for an electronic
- version of the ¢mail).
The following portion‘of Fimia’s Supﬁlemental Brief is supported '
| by Beal: |
s Section I, Part B, Sub-Part 2, pages 8-9 (discussing

- O°Neill’s oral demand to “see that email”).




B. Building Industry Association of Washington v. McCarthy

BIAW v. McCarthy was decided on October 19, 2009, almost four
months after submittal of the Supplemental Briefs. BIAW supports the
City’s position that records may be deleted pursuant to state guidelines and
the retention schedule and that, if a record is deleted prior to it being
requested? the Public Records Act (“PRA”) has not been violated. The case

states:

" Throughout its brief, BIAW characterizes the destruction of
emails in this case as unlawful: But there is simply no
-evidence in the record of any unlawful destruction of
emails. BIAW cites attorney general guidelines that

. agencies should not delete “all emails after a short period of
_time (such as thirty days).” Br of Appellant at 17 (citing
WAC 44-14-03005). However, those guidelines do not
“bind any agency,” WAC 44-14-00003; the auditor did not
delete all emails; BIAW’s request came almost half a year
— not thirty-days — after the only emails identified had been
received, and the two emails actually deleted here were
done so lawfully pursuant to state guidelines and applicable
retention schedules. See RCW 40.14.060-.070.

BIAW at 736-737.
BIAW also states:

Sperr answers BIAW’s similar contention that it should be
permitted to have a forensic computer expert comb the
auditor’s computers for any further emails regarding
ACORN. That contention is contrary to Sperr because the
only evidence presented at the summary judgment hearing
indicated that any other emails referencing ACORN do not
exist. :

1d at 739.




The following portions of the City’s Supplemental Brief are
supported by BIAW:
o Section III, Pm A, Sub-Part 1, pages 8-11 (discussing
' deletion of the email in compliance with the st:ate
guidelines.and applicable retention schedule).
* Section IIl, Part A, Sub-Part 3, pages 13-14 (citing Sperr v.
| City of Spokane, 123 Wn. App 132, 96 P.3d 1012 (2004)
h and discussixlg that a requester has. no right to a hard drive
seérch).’
The foﬂowing portion of Fimia’s Supplemental Brief is supported
by BIAW: |
o Section III, Part C, pages 18-19 (indicating that the PR:A does not
authorize éhard drive search). -
The fellowing portions 'of the City’s Brief to the Court of Appeals
are suppo;ted by BIAW:
H .q Section IV, Part C, Sub-Part 2, pages 17-21 '(discussing
deletion in compliance with the, state guidelines and
retention schedule and receipt of request éfter deletion

occurred).




e

» Section IV, Part D, pagés 24-26 (establishing that the City
met its burden in showing no additional responsive records
- exist and discussing that an indiscriminate sift through

Fimia’s hard drive is not authorized by the PRA).

' +h
RESPECTFULLY SUBMITTED this 25 day of January 2010.

CITY OF SHORELINE

* Flinnary P. Collins) WSBA #32939
Attorney for Appellant City of Shoreline
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150 Wash.App. 865, 209 P.3d 872
(Cite as: 150 Wash.App. 865, 209 P.3d 872)

Court of Appeals of Washmgton,
. Division 1.
Lana BEAL, BJ Cummings, James Rasmussen ahd
- Creg ngard as mdmduals Appellants,

" The CITY OF SEATTLE a Washington municipal
corporation, Respondent, :
No. 62171-8-1.

June 22, 2009,

Background‘ "Citizens, who met with the city's
fleets and facilities department (FFD) director, and
* orally requested information about the city's plans
to mitigate environmental damage caused -during

construction of its joint training facility (JTF) for -
police and firefighters, brought action claiming that -
: the city did not respond to’their oral request within. .

five -business days as réquired by the Public Re-
-cords Act (PRA). The Superior Court, King

“County, 2008 WL 4640324,Chiarles W. Mertel, T., -
granted-the city's motion for summary judgment, on

grounds citizens did not request publlc records at

" the meeting. Citizens appealed.

-'Holdmg. The Court of Appeals, Agid, J., held that

*-'Citizens did not makeé valid request for publlc Te- .

. cords.
" Affirmed.
o . West Headnotes
[1] Records 326 =54
. 326 Records |
. 32611 Public Access

3261(B) General Statutory Dlsclosure Re-
-quirements- -

326k53 Matters Subject to- Dlsclosure,'

* Exemptions
326k54 k I General, Most Cited Cases

Compliance. Most Cited Cases

ATTACHMENT _A____

Page 1

‘Records 326 €62 -
326 Records .
" 3261 Public Access
3261(B) General Statutory Dlsc]osure Re-
quirements
-326k61 Proceedmgs for DlSClOSllI‘C
326k62 k. In General; Request and

An identifiable “public record” . for purposes of a

- public records request is ‘one for which the re- -

questor has given a reasonable description enabling
the government employee to locate the requested -
record, and although requestors are not required to
cite to the\Public records Act (PRA) itself, they
must state their request with sufficient clarity to

‘give the agency fair notice that it has received a re-

. quest for a pubhc record. West's RCWA 42.56.010 "

@)..

) Records 326 €62

. 326 Records

32611 Public Access.

3261I(B) General Statutory DlSClOSH]'e Re- .-
» 'qulrements

326k61 Proceedings for Disclosure

326k62 k. In General; Request and
Compliance. Most Cited Cases
Citizens did not make valid request for public re-
cords that required response within five days under
Public records Act (PRA), at meeting with city's
fleets and facilities depariment (FFD) director, re- .
specting information about city's plans ‘to. mitigate
environmental damage caused during construction
of joint training facility (JTF) for police and fire-

. fighters; citizens' oral request after director refused

to adopt their mitigation suggestions, that director
“prove it” regarding. information supporting her de-
cision by, in effect, compiling information or creat-
ing a new document, was a not public records re-
quest under the Act. West's RCWA 42.56.010(2).

" I3] Records 326 €262
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'326 Records
32611 Public Access
32611(B). General Statutory Disclosuie Re-
. quirements
326k61 Proceedings for Disclosure:

326k62 k. In General; Request and

Compliance. Most Cited Cases

‘The Public Records Act- (PRA) does not requlre‘-
writfen requests, but it does require that requests be -

" recognizable as PRA ‘requests; the request's medi-
" um may be relevant to its clarity, and an oral state-
ment during the course of a mieeting is less clear
than a written request. West's RCWA 42.56.010(2). -

. . %%872 Richard A. Poulin, SCOPE Law Firm,.
" 'PLLC Seattle, WA, for Appellants

*%873 Mary -F. Perry, Seattle City Attomeys Of-
fice, Seattle, WA, for Respondent.-.

‘AGID, J.

. "*866 § 1 While meeting with the City of Seattle's

".Fleets and Facilities Department (FFD)  director,
members of the public orally requested information -

"about *867 the City's plans to mitigate environ-

:.imental damage caused during construction of its.

".Joint Training Facility (JTF), Although the City ul-
.. timately responded to a later written records re-
-+ quest, the plaintiffs filed suit claiming' that the City
did not respond to their oral request within -five

. business days as required by the Public Records
“Act ((PRA), chapter 42.56 RCW. The trial court -

“granted the Cify's motion for summary judgment,
holding that the plaintiffs did not request public re-
cords at the meeting. Because the request was un-
clear and did not ask for public records, we affirm.

FACTS
‘ 1 2 FFD “oversaw the "construction of the Joint

" Training Facility for City of Seattle police and fire-
ﬁghters ‘in White Center, During construction of the

. JTF, John Beal, who ran I'M A PAL, an organiza-

tion concerned about the Hamm Creek watershed,
reported to the Army Corps of Engmeers that the

Pagé 20of 7

Page 2

Clty had not obtamed a necessary permit for con- -
struction.” The Corps issued a stop work order and

- threatened enforcement action. The Seattle City

Council approved a settlement agreement with the
Corps on November 20, 2006. The Duwamish
River Cleanup Coalition (DRCC) objected to the
mitigation provisions of the settlement. To that end,
DRCC representatives and other interested persons,
including appellants Lana Beal, BJ Cummings, -

* James Rasmussen, and Greg Wingard (Citizens),
-met with Brenda Bauer, FFD's director, on Decem—

ber 12, 2006, to discuss DRCC‘s concerns,

1 3 On January 24, 2007, Citizens met with Bauer

“again to.discuss FFD's response to DRCC's sugges- -

ted mitigation plan improvements. Bauer explained

" that FFD could not implement DRCC's suggestions.

In response, Cummmgs asked Bauer to provide

" documentation supponing her assei“ced inability to

implement our suggestions or any of the alternat- -
ives to their proposal. I-specifically ‘asked Direct-
or Bauer to provide all documentation *868 of

. the mitigation alterhatives that had been con-

_sidered by [FFD]; all existing information [FFD]

* -believed supported its position that the mitigation

- alternatives [Citizens] proposed ‘at the JTF site
were not feasible; and records containing specific

information about the characteristics of the site:. -

" that the Coalition's experts would need to provide
.meaningfu] input to the ongoing design of mitiga-
‘tion projects, including the Department’s records
containing information about ‘the stormwater
volumes' genetated on the site, the relevant water
table levels, and groundwater infiltration mto the.

- poud. :

. Cummings “did not reference the Public Records
‘Act and likely used the word ‘information’ rather
“than ‘records,” but [ ] was certain Director Bauer .

understood that [Cummings] had asked her to show

. us copies of written documentation and reports we

both knew existed.” FN!

FN1. (Emphasis omitted.)
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9 4 Wingard “thought it was obvious and under-
stood by all present [at the Janudry 24, 2007 meet-
ing] that we had asked the Department to produce
‘the written information in its files that the Director
held up as supporting its position. I did not hear the
Department's Director or staff ask for clarification,
or say anythmg indicating that they didn't under-
stand what we wanted them to give us for future use.”

9 5 Bauer “did not hear anyone ask for pubhc re-
cords during the January 24 meeting.” Emelie East,

- the director of Council Relations/Senior Advisor to

- the Mayor of the City of Seattle, was at the January
24 meeting and also “did not hear anyone ask for
public records.”

7 6 On February 3, 2007, Cummings e-mailed East
. asking her to resend any e-mails she had attempted
- to send Cummings regarding the JTF discussions
- with the City because Cummings had experienced
- e-mail problems. Cummings did not'mention a pub-
" lic records request. East replied on February**874

~ 7, 2007, with a request that Citizens proceed by -
.;putting their mmitigation suggestions in writing so -
the City's engineers could review the feasibility of

~*869 implementing those suggestions, Cummings
-, -replied to East the same day, stating that

[i]t was our understariding that the next step was for -

" the Fleets and Facilities [Department] to provide
a written response to our previous list of sugges-

tions, including any data relevant to -considera--

“tions of feasibility, e.g., stormwater volumes gen-
_erated on site, water table levels, groundwater in-
filtration into the pond, etc. This information was

not prowded by the City dunng our last meeting,

and would serve as the basis for more detailed re-
- commendations from. out consultant. In the ab-
_sence of this data, I can ask our consultant to pre-
pare a-generalized description of her recommen-

ded approach to integrating habitat into the

stormwater pond, but it will not be specific to the
site conditions and engineering consxderatlons
until these are prov1ded by the city.

Page30f7 .

: Page 3

On February 9, 2007, Bauer. e-mailed Cummmgs'

affirming that

~ [ did say I would look into prov1dmg you with addi-
tional information, and this is what I have dis-
covered. We have some records from the original
design team related to water table and the storm= -
water pond from the original design that I can
" provide to you.... [Tlhe records developed since
then were developed as attorney work product in
anticipation of litigation. We still have claims re-
lated to the design issues on this project, and the
City Attorney hired a number of consultants to
prepare -for potential claims settlement or litiga-
tion. The City Attorney won't release this inform-
ation, or have these firms consult with you, as it
would jeopardize the City's legal position.{™2

FN2. (Emphasis omitted.)

97 Oﬁ February 11, 2007, Wingard respoﬁded to

‘Bauer's Febroary 9 e-mail, interpreting it as im-

proper denial of public. records under the Public Re-

"* . cords Act. In her February. 13, 2007 reply, Bauer

wrote, “[i]f you are seeking records under RCW
*870 42.17[sic],™") please provide a specific re-

quest so that I can provide a4 formal response.” ™ -

Cummings replied on the same day, describing the
requested documentation and information and stat-
mg that “[t]his information has been; and is again,
requested under the Washington State Public Dis-
closure Act” On February 15, 2007, Bauer respon-
ded to Cummings, stating: “With regard to your

- most recent e-mail below, I now understand that

you wish to make your further inguiries as public
disclosure requests. I estimate that it will take until
about April 12, 2007 to assemble the various docu-
ments which fall within the scope of your request

..and to review which of them may be either exemp-

ted or precluded from disclosure under applicable
law.” ™ FFD hired a paralegal from March 11,
2007 to April 22, 2007, to process the records re-

. quest. It then gave the records to Citizens, who
make no complaint about the records they received.

FN3. The public records portion of the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works:
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Public Disclosure Act, former chapter
42.17 RCW (2004), was recodified as the

Public Records.- Act, chapter 42.56 RCW,

in 2005. See RCW 42.56.001.

FN4. (Emphasis omitted.)”

§ 8 On September 13, 2007, Citizens filed an

" amended complaint alleging that the City failed to

promptly respond to their records request, wrong- -

fully refused to make the records promptly avail-

able, failed to provide a reasonable estimate of time

" required to respond, and wrongfully denied them an
opportunity to inspect or copy public records. The

. City moved for summary judgment, and the trial- -

court heard oral argument on the motion, Before the
" trial court issued its July 14, 2008 order granting

the City's motion, Citizens submifted a declaration’
from Sara Nelson, who was present at the January '

24, 2007 meeting, statmg that durmg the course of
the meetmg

Ms. Cummmgs asked to see the written documents
::‘containing the specifications about the JTF Site
compiled by the Department's engineers-spe-
cifically, information regarding the hydrology of
.:the site, the retention pond, and whether or not

the **875 *871 pond could fulfill the dual pur- . .
ipose of wildlife habitat and storm/surface water

| drainage,

“The meeting concluded with Ms, Cﬁmmuigs, Mr.
. Rasmussen and Mr. Wingard requesting written

documents conmmmg detailed information about
several technical issues, including the- hydrology of
. the pond (‘how hlgh is the water table’ is one spe-
. ‘cific questlon [Nelson] remember{s] ) and how en-
gineering could salvage the dual purpose of the
_pond.” Citizens also submiited a supplemental de-
claration from Cummmgs following the summary
judgment hearing, in which she indentified the spe-
cific documentation she remembered requesting at
the January 24, 2007 meeting,

1 9 Ruling on the City's motion for summary judg-
. ‘ment, the trial court found that Citizens “did not

Page 4 of 7

Pége 4

make a valid public records request at the January
24,.2007 meeting” .and concluded that the “City did .

-not violate the Public Records Act in responding to
. [Citizen's] request.” Citizens moved for reconsider-"

atjon, which the trial court denied after ¢onsidering

. their supplemental declarations. Citizens appealed

but abandoned- their arguments that the trial court
erred by dismissing their unreasonable time-estim-
ate claim and by denying their motion for reconsid-
eration. Thus, the only issue remaining on appeal is
the trial court's dismissal of the Citizen's claim that
DFF violated the PRA by failing to respond to thelr
request within five days.

DISCUSSION

i 10 Surhm‘dry judginent is. appropriate when there

-are no genume issues of material fact and the mov-
.ing party is entitled to Judgment as a matter of law..

FN5 ‘Factual issues may be decided on summary

judgment © “when reasonable minds could reach but . .
_one conclusion from the evidence *872 presented.”
..” ™ When the record consists only of affidavits,

memoranda, of law, and “other documentary evid-

_-ence,” we review summary judgment- orders under .
the PRA ‘de novo, undertaking the same inquiry as .

the tnal court.FN7
FN 5. CR 56(c).

FN6. Bonamy v. City of Seattle, 92
Wash.App. 403, 407, 960 P.2d 447 (1998)
(quoting Van Dinter v. -City of Kennewick,
121 Wash.2d 38, 47, 846 P.2d 522 (1993)),
review denied, 137 Wash.2d 1012, 978
P.2d 1099 (1999).

FN7. Spokane Research & Defense Fund v.
City of Spokane, 155 Wash.2d 89, 97, 117 -
P.3d 1117 (2005); Progressive Animal
- Welfare Socly v. Univ. of Wash. (PAWS II),
125 Wash.2d 243, 252-53, 884 P.2d 592
(1994),

[1] 9 11 Under the prompt response provmon of the
PRA, an agency must rcspond to a request for pub-

©2010 Thomson Reuters. No Claim to Oﬁg. US Gov. Works.
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lic records within 5 business ‘days of receipt by
either “(1) providing the record; (2) acknowledging
that the agéncy ... has received the request and
providing a reasonable estimate of the ‘time the
agency ... will require to respond to the request; or
3 denying the public record request.” ™8 The
" prompt response requirement does not apply until a
requestor’ makes a specific request for identifiable

public records. ™ A “[plublic record” is. “any -

- writing containing information relating to the con-
duct of government ... regardless of physical form
or characteristics.”” ™1° An identifiable- public re-
. cord is one for which the requestor has given a
reasonable description enabling the government
employee to locate.the requested. record.™! Al-

though requestors are not required to cite to the.-.
PRA itself, they must state *873 their request with

sufficient clarity to give the agency fair notice that
ithas received a request for a public record.”™*

FN8, RCW 42.56.520. “The quick re- .
sponse is necessary so the requestors will -
not think they are being: led along only to.

.have their requests . ultimately denied.”

Wood v. Lowe, 102 Wash.App. 872, 881,

10D 3d 494 (2000),

" FN9. See RCW 42 56.080 (“Public records :

shall be available for inspection -and copy-
‘ing, and agencies shall, upon request for

-identifiable public records, - make them .

promptly available to any person.”); Lowe,
© - 102 Wash.App. at 878, 10 P.3d 494;
- Bonamy, 92 Wash.App. at 409, 960 P.2d 447.

FN10. RCW 42.56.010(2). The definition
of a “[wlriting” includes “existing data
- compilations from which information may

be obtained or translated.” RCW 42.56.010

-3

- FNI1. Lowe, 102 WashApp. at 878, 10.

P.3d 494 (citing Bonamy, 92 Wash App. at
410 960 P. Zd 447)

Page 5 of 7

Page S

FNI2. Id,

*%876 [2] ] 12 Citizens argue that they made an or-
al request for public records at the January 24, 2007
meeting, making DFF's Febrary 15, 2007 response
untimely. The City counters that the Citizen's de-
clarations at most show that Citizens requested in-

" formation, not public records. And the City argues

that Citizens did not communicate their request
clearly enough to put the City on notice that they
were requesting public records, meaning that the
trial court properly decided as a matter of law that-
Citizens, did not make a records requcst at the Janu-
ary 24 meetmg :

1 13 In Wood v. Lowe, an agency employé’e wrote a

- letter to her boss, the agency's .director, requesting

her petsonnel file and any other information and
documentation related to her employment.F¥?
Twelve days after delivering the letter, she filed-an

.ex parte motion for the agency to show cause why

it had not produced the requested docuinents. ™
The agency. released the: personnel file one day after
the superior court ordered .a show cause hearing,
s - After .a telephonic hearing, the trial court’
denied the employee's claim for attomey fees,
costs, and 'sanctions™ Reviewing the trial
court's order de novo, the Lowe court held that the

- employee's request for information was not a re-

quest for .an identifiable public record and that the
request for documentation lacked any “meaningful .
description helpful for the person charged with
finding the record.” ™17 The "court also held that
the employee's personnel file, while identifiable,
did not qualify as a public record. The request for
the personnel file did not put the agency on notice.

that she was *874 requesting public records be--. .

cause her request could have been made under an-

‘other statute requiring employers to give employees

their personnel files, ™

FN13. 102 WashApp 872, 874-75, 10
P.3d 494 (2000).

FN]4. Id. at 875,10 P.3d 494.

© 2010 Thomson Reuters. No Claim to Orig, US Gov. Works.
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" Westlaw.
218P.3d 196

© 152 Wash.App. 720, 218 P.3d 196
. (Cite as: 152 Wash.App. 720, 218 P.3d 196)

H . .
: Court of Appeals of Washington,
: Division 2. -
' BUILDING INDUSTRY ASSOCIATION OF
WASHINGTON, Appellaut/Cross-Respondent,

Pat McCARTHY; Plerce County Auditor; Pierce
County, Washmgton Respondents/Cross Appel-
-+ lants. .
No. 3825_4-7-11

Oct, 13, 2009

Background' Requestor of pubhc records under .
. Public Records Act brought action against couiity |

- auditor, alleging that auditor had wrongfully with-

“held or destroyed requested records. The Superior

~Court, Thurston County, "Amne Hirsch, J., entered

summary judgment in favor of auditor, and re-

questor appealed

" Holdings: The Court of Appeals, Penoyar J., held
that:

(1) . requestor's a}leganons ‘were mnot sufficient to

. show that records had been wrongfiilly withheld;

(2) e-mail communications from Secretary of-Staté -

" .to auditor had been-deleted lawfully;.but

" (3) action was not frivolous or baseless, as requlredl
to warrant imposition of sanctions or prevailing . -

. party expenses and fees.
- Affirmed.,
" West Headnotes

* [1] Records 326 €63

" - 326 Records

32611 Public Access

3261I(B) General Statutory Dlsciosure Re- -~

© quirements -
326k61 Proceedings for Disclosure

326k63 k. Judicial Enforcement in
General Most Clted Cases

ATTACHMENT__B

Page 1 of 19

Page'1

- An appellate court reviews all agency actions chal-

lenged undér the Public’ Records Act de novo. .
West's RCWA 42.56.001 et seq. '

2] Records 326 €62 -

. 326 Records

32611 Public Access
3261I(B) General Statutory Disclosure  Re-
quirements -
- 326k61 Proceedmgs for Dlsclosure '
326k62 k. In General; Request and
Compliance. Most Cited Cases
An agency has no duty under the Pubhc Records

Act to create or produce a record that is nonexist-

ent. West's RCWA 42.17.020, 42.56.010 .
[3] Records 326 €054

326 Records )
32611 Public Access, ’ .
© 326I(B) General Statutory ‘Disclosure Re-

quirements E

326k53 Matters Sub]ect to Disclosure;

Exemptions )

: 326k54 k. In General. Most Cited Cases

- Just as the Public Records Act does not provide a
: ngh’c to citizens to indiscriminately sift through an
-agency's files ‘in search of records or informaticn

which cannot be reasonably identified or described
to the agency, the Act does not authorize indiscrim-
inate sifting through an agency's files by citizens
searching for records-that have been demonstrated
not to exist. West's RCWA 42.17.020, 42.56.010 .

. [4] Judgment 228 €-2185.3(1)

228 Judgment

228V On Mation or Summary Proceedmg
228k182 Motion or Other Application
228k185.3 E\ndence and Affidavits in
Particular Cases
228k185.3(1) k. In General. Most
Cited Cases '
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 Allegations by réquestor of public rTecords, that
- county auditor must have destrayed or failed to dis-

close certain records, were not sufficient to show,
on county's motion for summary judgment, that

auditor violated Public Records Act; all evidence

‘on issue showed that sought records were either

disclosed, did not exist, or were e-mail communica-’
tions that had been destroyed pursuant to state

. "guidélines. West's RCWA 40.14.060, 40 14.070,
,42 56.001 et seq

[5] Records 326 e

" 326 Records
3261 In-General

- 326k22 k. Mutilation or Destrucnon Expun— .
"+ gement. Most Cited Cases

E-mail communications sent by Secretaly of State
to. county auditor's office had been deleted in ac-
cordance with state secretary of .state's own
guidelines-and state approved destruction authoriza-

‘tions, and thus deletion. of records could. not have -

-+ sviolated  either Public Records Act or Preservation
-+and Destruction of Public Records Act; e-mails had
- “been sent to all county auditors, had not been inten~

. .ded to reflect a transaction of business between the
..agencies, and had not been required to be retained .
- by county auditors as' evidence of such. West's

"RCWA 40.14.060, 40.14. 070 42.56.001 et seq.
[6] Reconfds 326 €62 ‘

326 Records
32611 Public Access
. 326H(B) General Statutory Disclosure Re-
- quirements
- 326k61 Proceedmgs for Disclosure

326k62 k. In General; Reqiest and -

Comphauce Most Cited Cases

There is no agency action for a cotirt to review un-
der the Public Records Act where the agency did
- not deny the requestor of records an opportunity-to
inspect or copy a public record, because the public
record he sought did not exist. West's RCWA
42.56.001 et seq.

' Page 2 0f 19

Page2-

© [7] Judgment 228 €186

228 Judgment .
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k186 k. Hearing and Determination,
Most Cifed Cases

;. A-trial court may deny-a motmn for a continnance
- of a summary- judgment hearing to allow a party to
- conduct additional discovery when: (1) the request-

ing party does not have a good reason for the delay
in obtaining the evidence, (2) the requesting party
does. not indicate what evidence would be estab-
lished by further discovery, or (3) the new evidence
would not raise a genuine issue of fact.'CR 56(%).

{8] Appeal and Error 30 €=966(1)

30 Appeal and Error
30XVI Review
30XVI(H) Discretion of Lower Court -
30k963 Proceedings Preliminary to Trial
. 30k966 Continuance -
: 30k966(1) k. In General 'Most

: Clted Cases -

" An ‘appellate court reviews a trial court's decision

. on a.request to continue a summary, Judgment hear- -
ing for abuse of discretion. CR 56(f).

[9] Judgment 228 €186

) 228 Judgment

228V On Motion or Summary Proceedmg
. 228k182 Motion or Other Application
228k186 k. Heanng -and Determmatmn
Most Cited Cases
Where a continuafice is not clearly réquested, the. .

. trial court does riot err in deciding a summary- judg-
-~ ment motion based on the ev1dence before 1t CR

56 -
[10] Atforney and Client 45 €024

45 Attofney'and Client .

451 The Office of Attorney .
451(B) Privileges, Disabilities, and Liabilities -
45k24 k. Liability for Costs; Sanctions. *
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- Most Cited Cases

"E-mail communication from county attorney to
county auditor, containing information relating to
-records requestor's action against auditor under
Public Records Act, was irrelevant to requestor's

-motion for Rule 11 sanctions against attomey, even-

.. if .attorney used an embarrassmg tone in some of

_ the comments in e-mail, since e-mail simply con-
veyed information that was already known to the
+ parties, reporting that county had prevailed at a cer-
- tain hearing, describing a disclosure trial judge had
- made in open court, and noting that county's conn-
terclaim for sanctions was still pending. West's
’RCWA 42.56. 001 et seq.; CR 11.

e [11] Appeal and Error 30 €-5984(1)

30 Appeal and Error
30X VI Review -
30XVI(H) Discretion of Lower Court
30k984 Costs and Allowances

, 30k984(1) k. In General. Most Cited
- Cases

+An appellate court reviews a trial court's declsxon 1o
" . impose or deny Rule 11 sanctions under the abuse
of discretion standatd, : .

121 Costs 102 €2

102 Costs

1021 Nature, Grounds, and Extent of nght in
" Géneral
102k1 Neture and Grourids of Right

102k2 k. In General. Most Cited Cases .

“The purpose of mle allowing sanctions for bad faith %

filing of pleadings for an improper purpose is to de-
* ter baseless filings and curb abuses of the judicial
system. CR 11.°

[13] Costs 102 €2

102 Costs
4 102I Natire, Grounds, and- Extent of Right in
_General
- 102kl Nature and Grounds of nght
© 102k2 k. In General. Most Cited Cases

Page 3'0f 19
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A filing is baseless, so as to warrant imposition of
Rule 11 sanctions, if it is not well grounded in
factor not warranted by existing law or a good faith -

- argument for altering existing law. CR 11.

[14] Costs 102 €2

102 Costs

1021 Nature, Grounds, ancl Extent of nght in
General
" 102k1 Nature and Grounds of Right
102k2 k. In General. Most Cited Cases
‘The burden is-on the movant to justify the request-
for Rule 11 sanctions. CR'11.-

" [15] Costs 102 €2

- 102 Costs

1021 Nature, Grounds and Extent. of nght in
General ,
102k1 Nature and Grounds of Right
102k2 k. In General. Most Cited Cases

. Because Rule 11 sanctions have a.potential chilling

effect, the trial court should impose sanctions only -

- when it is patently clear that a claim has absolutely

no chance of SUCCess. CR 11.

[16] Costs 102 €2

102 Costs o
1021 Nature, Grounds, and Extent of ‘Right in .

" General

102k1 Nature and Grounds of Right
102k2 k. In General. Most Cited Cases
The fact that a complaint does not prevail on its

" merits is not enough to ‘warrant lmposmon of Rule .
~ 11 sanctions. CR 11.

[17] Costs 102 €2

102 Costs

1021 Nature, Grounds, and Extent of Rxght in

General
102k1 Nature and Grounds of Right
102k2 k. In General, Most Cited Cases

Costs 102 €194.44
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102 Costs
102V Attorney Fees -
102k194.44 k. Bad Faith or Meritless L]tlga- ,
tion. Most Cited Cases
An award-of prevailing party expenses and attorney
fees is available only when an action as a whole can
be deemed frivolous. West's RCWA 4.84.185.

. IJS] Costs 102 €0260(4)

Page 4 of 19
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102 Costs
1021 Nature, Grounds, and Extent of RJght in
General
102k1 Nature and Grounds of Right
102k2 k. In General. Most Cited Cases
Records requestor's action against county, alleging

violations of Public Records Act and Preservatxon

and . Destruction of Public Records Act, was not .
baséless or frivolous, so as to warrant 1nipos1t10n of

_Rule 11 sanctions against requestor or prevailing

102 Costs
102X On Appeal or Error
A 102k259 ‘Damages and Penalties for Frivol-
‘'ous Appeal and Delay
102k260 Right and Grounds- :
) 102k260(4) k. What Constitutes
: 'Frivolous Appeal or Delay. Most Cited Cases
* An appeal is frivolous, so as to warrant an award of
prevailing party expenses and attorney fees, only if
no debatable issues are presented upon which reas-
-, -onable minds might differ, and it is so devoid of ..
. ~merit that no reasonable possibility of reversal ex-
"Jsts West's RCWA 4.84.185, -

- :[191 Appeal and Error 30 ém984(1)

© .30 Appeal and Error
30X VI Review :
30X VI(H) Discretion of Lower Court
'30k984 Costs and Allowances .
30k984(1) k. In. General. Most Cited
Cases ' ‘ :

Appeal and Error 30 @984(5).

30 Appeal and Error
30XVI Review .
30XVI(H) Discretion of Lower Court
© 30k984 Costs and Allowances
~Cited Cases - .

An appellate court reviews a trial court's award of
prevailing party -expenses and attorney fees for an
abuse of dlscretlon West's RCWA 4.84, 185 '

Most, e

[20] Costs 102 €m"°2

‘requestor = was
42.56.001 et seq.

party expenses and attorney fees in favor of county,
even though requestor had failed to show. that any
records had been wrongfully withheld or unlawfully
destroyed, West's RCWA 4.84.185, 40 14 010 et
seq., 42.56.001 et seq.; CR 11,

" [21] Appeal and Error 30 %10’7'9.

30 Appeal and Eiror
30XVI Review :
30XVI(K) Error. Waived in Appellate Court
30k1079 k. Insufficient Dlscusswn of Ob-
jections. Most Cited Cases

Issues relying on incorporated trial court briefing

are considered abandoned on appeal

) Records 326 %32

326 Records
- 32611 Public Access
3260(A) In General - ' .
326k32 . k. Court Records. . Most Cited
E-mail communication sent by county attorney to
county auditor, inadvertently disclosed during litig- .
ation of records requestor's action alleging viola-

- tions of Public Records Act, contained only inform-

ation that was already part of the public record, and
thus was not required to be sealed, even if-the tone

.of some of the comments in the e-mail was embar-
-rassing_to the- attorney; e-mail mierely -described -the - - -
‘outcome of a hearing disclosures made in open -

court, and noted that county's counterclaim against
still pending. Wests RCWA .
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[23] Records 326 €232

326 Records .
32611 Public Access
3261i(A) In General .
326k32 k. Court Records. Most Cited

. The legal standard for sealing or unsealing court re--
" cords is a question of law an appellate court. re-

views de novo.

[24] Records 326 €32

| '.3,26 Records *

32611 Public Access
32611(A) In General .
326k32 k. Court Reécords. Most Cited
An appellate court reviews a trial court's decision to
seal or unseal Tecords for abuse of discretion, but if

.that decision is based on an improper legal rule, the
- appellate court will remand the case to the trial

court to apply the correct Tule.

. "'.,[25] Records 326 €32

1326 Récords

32611 Public Access
326II(A) In General
326k32 k. Court Records. Most Cited

2 Tridl proceedings and records attached to disposit-
“’ive motions filed in civil cases are presumptively

open absent some overriding interest.

- [26] Records 326 €32

" 326 Records

-32611 Public Access
326II(A) In General ’ .
326k32 k, Court Records. Most Cited

" When addressing requests to seal court documents,
in order to balance the public's constitutional nght, R

to open administration of justice against potentially

~ conflicting rights, courts are required to apply five

factors: (1) the proponent of closure and/or sealing

Page 5 of 19

Page 5

must make some showing of the need therefor; (2),
anyone present when the closure and/or sealing mo-
tion is made must be given an opportunity to object
to the suggested restriction; (3) the court, the pro-
ponents, and the objectors should ca.refuIly analyze
whether the requested method for curtailing access
would be both the least restrictive means available

" and effective in protecting the . interests threatened’

(4) the court must weigh the competing interests -of
the parties and the public; and (5) the closure or .
sealing order miust be no broader in its application
or duration than necessary to serve its purpose. . -

[27] Amicus Curiae 27 €523

27 Amicus Curize . ’ ‘
27k3 k. Powers, ‘Functions, and Proceedmgs '
Most Cited Cases

.Records 326 @63_

326 Records

32611 Public Access
3261I(B) General Statutory Dlsclosure Re-
quirements . .
326k61 Proceedings for Disclosure
326k63 k. Jundicial Enforcement in
General, Most Cited.Cases
Court of Appeals, in appeal of .action dismissing re-
cords requestor's action' against county auditor al-
leging violations of Public Records Act, would not
address issues ‘raised for the first time on. -appeal

- and only in briefs of amici curiae. West's RCWA

42.56.001 ot seq.

[28} Amicus Cunae 27 @3

" 27 Amicus Curiae

27k3. k. Powers, Functions, . and Proceedlngs
Most Cited Cases _ _ I
A case must be made by the parties htigant and its
course and the issues -involved cannot be changed
or added to by friends of the court,

[29] Costs 102 @WZ

102 Costs
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1021 Nature, Grounds, and Extent of. nght in .

General .
102k1 Nature and Grounds of Right
102k2 k, In General, Most Cited Cases

“Costs 102 €3
" 102 Costs
1021 Nature, Grounds, and Extent of R]ght in
General
' 102k1 Nature and Grounds of nght
Cited Cases
Costs 102 €194.16

102 Costs .
‘102VIII Attorney Fees

102k194.16 k. American Rule; Nece551ty of -

Contractual or Statutory Authorization or Grounds
in Equity. Most Cited Cases
"~ Washington ‘follows the American rule, which
- provides that fees and expenses are not recoverable

;.absent specific statutory authority, contractual pro-

"vision, or recognized grounds in equity.
**198 “ Greg Overstreet, Michele Lynn Earl-
-Hubbard, Allied Law Group, LLC, Olympia, WA,

--Andrew . C, Cook, Hamilton Consulting Group,

' mMadxson Wi, for Appellant/Cross-Respondent §

" Daniel Ray Hamilton, 'Attorney at Lavy, Tacom;d,. :

~ WA, for Respondents/Cross Appellants. .

Katherine George, Harrison Benis & Spence, LLP,
. Seattle, WA, for Amicus Curiae on behalf of Wash-
. ington State Association of Broadcasters, Amicus

"Curiae on behalf of Washington Newspaper Pub-

lishers Assoc., Amicus Curiae on behalf of Allied

Daily Newspapers of Washmgton

PENOYAR T,

%726 51 The Bulldmg Industry Association of
Washington (BIAW) appeals the summary judg-
ment dismissal of its suit against Pierce **199

County alleging that the County violated the Public

102k3 k. Dependent on Statute. Most

Page 6 of 19
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Records Act (PRA), chapter 42.56 RCW. BIAW
contends that the trial court erred by: (1) granting
the County's summary judgment motion, (2) dis-
missing the county auditor as a defendant, (3) strik-
ing an inadvertently disclosed email communica-
tion from defense counsel to his client, and (4)
denying BIAW's motion for CR 11 sanctions. The

“ County cross-APPEALS THE TRIAL COURT'S

dismissal of its cross-claim. The County contends
that the trial court erred ‘by: (1) denying its cross-
claim for sanctions for BIAW's frivolous suit, and:
(2) denying its motion to seal the inadvertently dis-
closed attorney/client email communication. We af-
firm the trial court.- :

7 2 On October 12, 2006, Pierce County Auditor

"Pat McCarthy and her election manager. Lori

Augino reported by telephone to State Assistant

‘Elections Director Pam Floyd that they had ob-
served problems with voter registration forms sub-

mitted by a political group identified as the Associ-

. ation of Community Organizations for Reform Now

(ACORN). Having heard similar ¢oncerns from two

: other counties, Floyd sent a “global informational

email” announcement to all county auditors inform-
ing them of these reports. Clerk’s Papers (CP) at
1161. Floyd later explained she had done so “to in-"
form those who had not yet reported such concerns

" of this issue and to solicit from them. information if

similar issues had risen in those offices.” CP at

" 1162. Based on information her office had received -

from Pierce and other reporting counties, Floyd A
later that day sent a second global email bulletin to -
every auditor describing how they too could identi-
fy ACORN registrations,

“ 3 Though Pierce -County's audltor already ‘was

aware of the issue because she had reported it, cop-
1es of the emails were sent to her because it was

" “easier to send a global email to all auditors,” CP at
© 1162, In compliance with . applicable retention
- policies, McCarthy read these informational emails

and “more probably than not” deleted them the
same month she received them. CP at 64-65.

_ 94 Over five months later, on March 23, 2007, Me- -
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_ Carthy received a public'records request from BI-

* AW seeking “all records relating to or referencing
.. ACORN registration cards submitted to your of-
fice” and “all records relating to the cases referred

“to the prosecutor” from “this batch of *728 registra-
tion cards.” CP at 28. Within five days the auditor

" had identified 615 responsive documents and in-

formed BIAW that they were available for inspec-
. tion, copying, or mailing™ On April 18, 2007,
however BIAW wrote- claiming it had “ proof that

Pierce County- is. withholding documents responsive

to the original public records request” because the

hundreds of documents the auditor previously

.provided included neither the global informational
“email from the Washington Secretary of State's of-
fice-to Pat McCarthy” that BIAW had -obtained pri-

or to making its PRA request, nor any documenta- -

" “tion of a telephone call county election official

.“Lori” supposedly had concerning “ACORN regis- -

*tration cards with King County elections staff.” CP
-at 34, BIAW threatened that if McCarthy's ofﬁce
“fails to prowde the documents requested, BIAW

- will sue Pierce County to obtain the requested re-

. =cords.” CP at 34,

'FN1. The 615 records were produced after
. a-search of the auditor's email, electromc
files and hard copy files.

5 Within a week McCarthy replied that despite a
further exhaustive search, neither she nor her staff
had discovered the email mentioned because her of-
. fice did not keep the same emails as the secretary of
state's office and that any alleged telephone conver-
. sation with King County had not been documented
because the auditor's office does mot generate re-
cords ‘of every meeting and conversation. She also
explained that both the staff and working space for
the Pierce County Auditor's Office is small, which

7 allows most communications between the auditor
and her -gtaff to .be “face to face” so that they “do

not generate large numbers of emails unless
[someone] is out of the office.” CP at 60. This
second search, however, did. reveal that one addi-

. tional responsive email in the office's electronic in- .

Page 70f 19
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box had been overlooked **200 as well as had all
those in the auditor's sent boxes of email (because

the sent boxes mistakenly had not been checked

previously) and therefore 38 pages of additional
emails were immediately provided to BIAW.

7 6-On May 2, 2007, BIAW again wrote asserting
that the County had “failed to provide all of the

* public records it *729 requested,” describing it as

astonishing” that the auditor's office did not keep
duplicates of secretary of state email bulletins and

- arguing “your office surely had in its possession e-

mails and other public records pertammg to the :
ACORN voter registration forms prior to February,
2007” because “Pierce County knew -there were
problems with the ACORN registration’ forms prior
to February, 2007.” CP at 42. BIAW again
threatened suit if the auditor's office did not. pro-
duce the requested records, and warned that
“[uJnlawful destruction of such records can be a

-crime.” CP at 43. The auditor referred the matter to
the Pierce County Prosecutor's Ofﬁce, which con-

firmed to' BIAW in a letter and a telephone conver-
sation that the auditor's . office had . previously
provided BIAW all records related to or referencing
voter registration cards submitted by ACORN, oth-

o "ér than original voter regisiration records protected
. by RCW 29A.08.710, and that the emails from the

Washington Secretary of State's Office were not re- -
tained because they do not fall within the retention.

schedules set for local' governments.

"4 7 Oh May 25, 2007, BIAW filed 2 “Complaint.

For Violations of Public Records Act, RCW 42.56 .
and RCW 40.14,” naming as defendants McCarthy
“in her official capacity as Pierce County Auditor”
and Pierce County. CP.at 6. The cotnplaint. alleged
that McCarthy and the County “violated RCW
42.56.550. by failing to provide all public records
requested by BIAW” or “violatéd the Public: Re-
cords Act and the Preservation and Destruction of
Public Records Act, RCW 40.14 ef seq, by failing
to retain emails under the retention schedules set

forth ... under the act.” CP at 10.

q 8 In their answer, defendants denied these claims
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and asserted a counterclaim under RCW 4.84.185
contending . that BIAW's suit was frivolous. BIAW
conducted no discovery during the ensuing 4
. months of litigation.

"4 9 On June 21, 2007, McCarthy and the County

o moved. for summary judgment based on sworn de-
" . clarations from the auditor, her election manager,

the records management coordinator, and a county

. computer expert, which confirmed*730 that; (1) re-

_peated searches, revealed no requested document
had been withheld from -BIAW, (2) the only records
. not retained were the two informational emails

“from the secretary of state that had been disposed -
. of ‘pursuant to the state approved destruction au-

. thorization, and (3) no other undisclosed responsive

emails would have existed because the small audit- .

or's office does mot often use electronic messages
* for. internal communication. BIAW did not offer
-evidence disputing this testimony or seck a continn-
ance under CR 56(f).to facilitate discovery of soine
:opposing evidence; it instead asserted that defend-

-. ants' unrefuted evidencé was “extremely- unlikely” . ‘

and that it raised a fact.question about whether the

County had failed to properly retain and disclose -
. records responsive to BIAW's request. CP at 92.
BIAW contended that the County's affidavits:

. -provided “grounds for discovery.” CP at. 93,

' .- Without seeking a continuance.to conduct discov- "
cery,™? BIAW's brief opposing summary judgment

- asked the court to dismiss the County's summary

. .judgnient motion and “instead ... compel Pierce

- ‘County to show any cause why it hasn't violated the
PRA.” CP at 103. :

- FN2. BIAW's brief opposing summary
judgment did not mention CR 56(f). '

' {10 On Tuly 20,-2007, the trial court ruléd there
.was no “action in this case under [chapter]

~ 42.56[RCW]” for withholding documents. Report
of. Proceedings (RP) (July 20, 2007) at 27. The"

court explained that:

[Tihe only facts. in the record are.from Pierce ~

.County, their swormn declarations from the

'Page 8 of 19
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[Clounty auditor and certain of her staff, includ-
ing. somebody from the IT department ... And I
don’t think ‘there's .any showmg that Pierce
County has these documents in their possession,
that they have not disclosed.... Theré's no show- -
ing **201 that they existed and I'm going to grant
summary judgment on that respect

: RP (July 20, 2007) at 27-28. The court dismissed
the auditor as a separate defendant, granted sum-

mary judgment to the County “as to RCW 42.56,”
and further ruled that “any claim under RCW 40.14

- et seq.” against the County for *731 deletion of re-

cords was “continued for further briefing.” CP at 198.

9 i1 On July 30, 2007, BIAW moved for reconsid-
eration of its dismissed PRA claim. Recognizing
BIAW still had made “no- showing. that Pierce
County improperly deleted or destroyed any récord
in violation of the Act, despite the plaintiff's at-
tempt to characterize the record in that way,” the
trial court on September 7, 2007, denied reconsider-
ation and dismissed all of BIAW‘s claims. RP
(Sept..7,2007) at 35,

9 12 On October 5, 2007, defendants moved for

summary judgment on their counterclaim. In re-

sponse, BIAW filed a CR 11 motion for sanctions
calling defendants' counterclaim “a false legal posi-
tion” that was “not normal” and “very odd behavi-

-or,” and describing defense counsel as “emotionally

invested,” “out-of-control,” “over the top,” a “very
angry lawyer who has lost his professional judg-
ment” and “lost control of himself” CP at 963-64,
966 1. 1, 969, 973-74. Accompanying its motion,

‘BIAW filed an email communication (dated

September 7, 2007) between defense counsel and

" -the auditor that BIAW had obtained as part of a

later PRA request to the auditor's office.™ This
inadvertently disclosed attorney/client communica-

 tion reported to clients and superiors.on’ courtroom

events 'and future litigation ‘matters. The County
moved to strike the September 7 email, arguing that

"it was irrelevant, a privileged communication, and

attomey work product. /™
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FN3. -BIAW. submitted a new PRA request
_to the auditor's office on September 25,
2007, seeking all documents regarding the
auditor's business trips since January I,
2007, and all documents referencing voter

registration cards submitted by ACORN .
from April 18, 2007, until receipt of the re-

quest letter. The September 7, 2007, email
~ in question was inadvertently provided as
- part of that request.

FN4. Both sides submitted motions to-

strike various documents (e.g. newspaper
articles, declarations, étc.) submitted by
“the parties relevant to the County's coun-
terclaim. and BIAW's opposition to same.
The frial court's rulings on those matters

are not challenged other than as described *. -

- above,

413 On November 9, 2007, the trial court heard ar-

gument regarding thé parties' motions to strike, the

-, summary judgment motion on the County's ¢ounter-
- claim, and BIAW's *732 CR 11 miotion. The trial
“court ordered the September 7 email stricken as at- -

torney work product and privileged.™ As to the
"..County's counterclaim, the court ruled that although

BIAW lost its suit, its claim was not frivolous, and’

thus the court declined to award the County any
" -fees:or costs' under RCW 4.84.185.. The court also

declined to award either party CR 11 sanctions.™6

The frial court observed that while open, vigorous,

and free debate were to be supported, personal at-
- tacks were inappropriate. The trial court commen- - -
ted (but declined to find) that both counsel had.

“uanclean hands” in this regard, and it chided coun-

. sel to “work on the issues and not on the personallt~

-ies.” RP (Nov 9,2007) at 30.

FN5. At the September 7, 2007, hearing
the trial judge had disclosed her spouse's
- previous employment by plaintiffs new
counsel, prompting the attomey/client

" email that informed defendants of that. -

' " ¢ourtroom disclosure and confirmed the in-
. tent to proceed with the County's counter-

Page 9 of i9
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claim for fees and sanctions.

FN6. Ovetlooking CR 54(e), néither party

obtained a timely order reflecting dismissal .

of BIAW's CR 11 claim. That omission
was rectified by the frial court's subsequent
.March 14, 2008, order denying BIAW's
motion for CR 11 sanctions, which was
entered with the Supreme Court's permis-
-sion following BIAW's filing of its petition
* for direct review. .

9 14 On or about December 7, 2007, the County .

filed a. motion to seal and returri the previously

“stricken September 7 attorney/client email commu-

nication. On- December ' 14, 2007, the trial court
heard' argument on the motion to seal, took thiat
matter under advisement, and later issued a letter

. ruling denying the motion.™ In the letter ruling,

*%202 the court determined that the September 7
email was “at best, innocuous and at worst, embar-

' rassing” and thus did not warrant sealing. CP at 1066.

FN7. At the December 14 heariﬁg, the trial .
_ court also ruled that the County was the -

.. prevailing party in.the overall suit, even
" .. though it had lost its counterclaim. The
- court issued .2 final ordér awarding ‘the

County . $200 in statutory costs as the pre-.

- vailing party.

9 15 On January 11, 2008, BIAW filed a notice of

appeal, and on January 15, 2008, defendants cross-

‘appealed. BIAW. sought derCt review, but our Su-

preme Court transferred the case to us. We sub-

sequently granted a motion to file an amicus brief
that was submitted by several media concerns*733 .
™8 Less than a week before oral argument, BIAW

- filed a statement of additional authority and a mo-.
tion to substitute Jan Shabro; who was McCarthy's

successor. The County opposed the substitution and

mmoved to strike BIAW's statement of additional au-

thority. BIAW responded to the County's motion -

with its own contingent motion to strike the

County's previously filed statement of additional
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. authorities in the event we granted the County’
- motion to strike. All motions filed in this time peri-

od were passed to the merits. We now consider Bl-
- AW's appeal and the County's cross-appeal.

" FN8. Amici include Allied Daily Newspa-
pers of Washington, Washington Newspa-
per Publishers Association, Washington
State Association of Broadcasters, and So-
ciety . of Environmental Journalists. These
amici had previously filed a brief support-
ing BIAW's petition for direct review. §

ANALYSIS
L Summary Judgment on BIAW's PRA Claim -
¥ 16 BIAW contends that the frial court emred in

. granting the County summary _]udgment on BIAW's
PRA claim, We disagree.

-9.17 The County concedes’ that two emails sent -

".from the secretary of state's- office were not retained
. and were permanenily deleted. BIAW claims that

. failure to retain these .emails was unlawful and of--
* fers various theories to support the idea that other
-emails have been destroyed or are not being dis-

) clos ed,

A. Review in Public Record Aet Cases

. [1] § 18 We review all agency actions challenged
. under the public records act de novo.. Progressive
-Aniimal Welfare. Soc'y v. Univ. of Wash., 125
Wash.2d 243, 252, 884 P.2d 592 (1994). Because

‘this case was declded on summary judgment, we .

examine whether disputed issues of material fact
- exist and whether the County was entitled to judg-

ment as a matter of law. Smith v. Okanogan County, -

+ 100 Wash.App. 7, 11, 994 P.2d 857 (2000). Our re-
. view is limited, however, *734 to the evidence and
issues presented  to the trial court.” RAP 9.12;
Sourakli v. Kyriakos, Inc, 144 Wash.App. 501,

509, 182 P.3d 985 (2008), review denied, 165

" Wash.2d 1017; 199 P.3d 411 (2009).

Page 10 of 19 .

Page 10

§ 19 The purpose of the act is to provide “full ac-

cess to information concerning the conduct of gov-

" ernment on every level ... as a fundamental and ne-

cessary precondition to the sound governance of a
free society.” RCW 42.17.010(11). The public re-
cords portion of the act, RCW 42.56.001-.902, re-

" quires all state and local agencies to disclose any

public record upon request, unless it falls within
certain specific enumerated exemptions. Sperr v.
City of Spokane, 123 Wash.App. 132, 136, 96 P.3d-

1012 (2004); King County v. Sheehan, 114

Wash.App.- 325, 335, 57 P.3d 307 (2002); RCW

42.56.070(1). The requested record must be made

available “for public inspection and - copying” -
RCW 42.56.070(1). The Pierce County Auditor's
Office is an “agency” subject to the act's provi-
sions. RCW. 42.56.010(1). RCW 42.17.020(2). See
also former RCW 42.56.010 (2005) (referencing
RCW 42.17.020) (Laws of 2005, ch. 274, § 101); .
and. former RCW 42.17.020(2) (2005) (defining .
agency to include ariy county office) (Laws of

- 2005, ch. 445, § 6).

- [21319 20 Public records subject to inspection un-
_"der the act include (1) any writings (2) that contain
‘information related to the “conduct of government

or the performance of any governmental or propri-
etary- function” and (3) that are “prepared, owned,
used, or fetained by any state or local agency re-
gardless of physical form or characteristics.” RCW
42.56.010(2); RCW 42:17.020(42). However, an-

.agency has “no **203 duty to create or produce a - '

record that is nonexistent.” Sperr, 123 Wash,App.’
at' 136-37, 96 P3d 1012 (citing - Smith, 100
Wash.App. at 13-14, 994 P.2d 857). Moreover, just. -

. as the act “does not provide *a right to.citizens to
indiscriminately sift through an agency's files in

search of records or information which cannot be
reasonably identified or described to the agency,” ”
Sperr, 123 Wash.App. at 137, 96 P.3d 1012

-(quoting Limstrom v. Ladenburg, 136 Wash.2d 595,

605 n. 3, 963 P.2d 869 (1998)), the act “does not
authorize indiscriminate sifting through an agency's
files by citizens searching for .records that have

been demonstrated*735 not-to exist. ” Spe;r, 123
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Wash.App. at 137, 96 P.3d 1012 (emphasi_s added).

B. Review of Summary Judgment Orders

' 1 21 When reviewing an order of summary judg-

- ment, ‘'we perform the same inquiry as the trial
- court. Ames v. City of Fircrest, 71 Wash.App. 284,
© 289, 857 P.2d 1083 (1993) (citing Simpson Tacoma
Kraft Co. v.” Dep't of Ecology, 119 Wash.2d 640,
646, 835 P.2d 1030 (1992)). We consider the facts
and reasonable inferences in the light most favor-
" able to the nonmoving party. Ames, 71 Wash.App.
-at 289, 857 P.2d 1083, “The moving party is en-
titled to summary judgment only if the submissions

..to the court ‘show that there is no genuine issue as -

to any material fact and that the moving party is en-
titled to a judgment as a matter of law.” ” Ames, 71

. Wash.App. at 289, 857 P2d 1083 (quoting CR

.56(c) ). A material fact is-a fact.upon which the out-

~ * come of the action depends. Ames, 71 Wash.App. at

289, 857 P.2d 1083: The moving party bears the

. initial burden of showing the absence of an issue of
- material -fact. Ames, 71 Wash.App. at 289-90, 857

P.2d 1083 (quoting Young v. Key Phaim., Inc, 112
Wash.2d 216, 225, 770 P.2d 182 (1989)). If a de-
fendant - movant meets this burden, the plaintiff
- must respond by making a prima facié showing of
the -essential elements "of its case. Ames, 71
Wash.App. at 290, 857 P.2d 1083; Young 112
" Wash.2d at 225-26, 770 P.2d 182. The plaintiff
cannot rely on allegations in the pleadings or asser-

tions, but must present competent evidence by affi--

. davit or otherwise. Ames, 71 Wash.App. at 290, 857
-P2d 1083 (citing Young, 112 Wash.2d at 225-27,
770 P.2d 182). If the plaintiff fails to make such a

showing, there is no genuine issue of fact as to-the '
- essential element in question and the trial court’

" should grant the defendant's motion for summary
* judgment. Ames,” 71 Wash, App at 290, 857 P.2d
" 1083; Young, 112 Wash.2d at 225, 770 P.2d 182

Absent proof of an essential element of the

plaintiff's case, all other facts are immaterial, 4mes,

71 Wash.App. at 290, 857 P.2d 1083; Young, 12

Wash.2d at 225 770 P.2d 182. .
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9 22 BIAW contends that by bringing a summary
judgment motion, the County improperly 'shified
the burden to BIAW. BIAW urged the trial court to '
deny the County's *736 summary judgment motion
and instead proceed to a show cause hearing at
which the County would bear the burden of proof '

‘as to why it failed to disclose any. requested docu-

ments. However, there was no improper burden -
shifting here. See Spokane Research & Defense
Fund v. City of Spokane, 155 Wash.2d 89, 106, 117
P.3d 1117 (2005) (summary judgment is an appro~
priate procedure in-PDA cases, and frial court may
conduct a hearing based solely on affidavits or in

_¢amera review of documents).

[4] 923 BIAW contends that the presence of sever-
al material fact questions concerning whether- and
how the aunditor's office uses emails render sum-
mary judgment improper. However, the County's

. affidavits -answer: those questions (i.e. they describe

office practices, when and how emails are used or-
not used, and what happened in this particular cir-
cumstance) and those affidavits are unrefuted. As .
the trial court correctly ruled, to. avoid summary
judgment, in answer to the County's affidavits, BI-

" AW had to present the court with “facts ... not just.
_mere speculation, not- wishes, not thoughts, but
facts that would be admissible at trial.” RP (July

20, 2007) at 26-27. See Las v. Yellow Front Stores,
Inc., 66 Wash.App. 196, 198, 831 P.2d 744 (1992)
(where summary judgment movant has met its.ini-

. tial burden, in order to avoid summary- judgtient

nonmoving party may not rely on the allegations in

the pleadings but must set forth specific facts by af- =

fidavit or otherwise that show a genuine issue ex-

- ists). Because BIAW did not do so, summary judg- '
‘ment was proper. '

.¥%204 C, Proof the Records Were Unlawfully Des-

troyed

[5] 1 24 Throughout its brief, BIAW characterizes
the destruction of emails in this case as unlawful.

'But there is simply no evidence in the record of any -
unlawful destruction of emails. BIAW cites -attor~
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'ney general guidelines that agencies should not de-
lete “all e-mails after a short period of time (such as
thirty days).” Br. of Appellant at 17 (citing. WAC

. 44-14-03005). However, those guidelines *737 do-
not “bind -any agency,” WAC 44-14-00003; the-
_auditor did not delete all emails; BIAW's request .

came almost half a year-not thirty days-after -the

only emails identified had been received, and the

two emails actually deleted here were done so law-

fully pursuvant to state guidelines and applicable re-

tention schedules. See RCW 40..14.060-.070. ’

1 25 Pam Floyd, the assistant elections director who

sent the emails from the secretary of state's office,
- declared that she neither intended these bulletins to .

reflect a transactior of business between the agen-

* - cies nor that they be “retained by county auditors as

“evidence of such”" CP at 1162. In this context,

when the County received copies of these two gloB- o

al emails, the emails likely would have been read
and deleted as the .secretary ‘of state's own

guldelmes and state approved des,tructxon authoriza- -

~tions . recommerd. RCW  40.14.060-.070
(destructlon of public records authorized when pur-

© suant to state approved schedule). If no special re-
.quest was made, the emails then would have been '

.kept on computer backup until later overwntten
- after a set retention perlod

’ ,1] 26 These procedures comport With applicable re-

~ tention policies. See CP at 479, 511 (Secretary of :

~ State's “Records Management Guidelines” provide
" that ‘when documents are “wransmitted to multiple
recipients ... [eJach recipient need not retain the
document beyond his or her immediate need for the

“information it contains” because “responsibility for -

retaining .and disposing of these documents as pub-
lic records logically rests with the office from
which it was issned” and “[pJromipt deletion of du-
" plicate. copies of e-mail messages ... makes the sys-
" tem’ much- easier to manage and reduces disk space
-consumed by redundant information,”) (Emphasis
.deleted.) ). See also CP at 509 (because “content
and not the medium determine the treatment of the
- message” the “types of messages sent by e-mail

- 'venience of reference” and
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" that typically have no retention value” include

“[i]nformation-only copies ... distributed for con-
“[c]opies of inter- or in-
tra-agency memoranda, bulletins or directions of a
general information and non-continuing nature”)

{(capitalization altered, emphasis deleted). *738

State approved “Public Records Retention Schedule
[and] Destruction Authorization” criteria provide

", likewise. See CP at 1159 (“E-Mail messages that’

are not public records” include “information only

- copies ... distributed for reference or comvenience,

such as announcements or bulletins” and may be
“[dlelete[d] ... immediately upon review”); CP at
290, 295 (“general records retention schedule” not-
ing . “E-Mail messages which are usually adminis-
trative materials with no retention value” .include
“information-only copies”) (capitalization altered);
CP 576-77 (“County Anuditor's General Records Re-
tention Schedule” lists as “having no public record

"retention value and may be disposed of as. soon as
.they have served their purpose: ...

informational
copies” of materials such as “correspondence ...
prepared for reference and informational distribu-
tion”) (capitalization altered) N9 ‘

FN9. We note that in its motion for recon-

sideration, BIAW argued to the trial court

. that ‘the correct retention guidelines were. -

those attached to state "archivist, Jerry

. Handfield's, declaration rather than .the

". . guidelines that the County provided. In

rendering its decision on BIAW's motion .

for teconsideration and ¢larifying its earli-

er ruling, the frial court correctly noted that

both retention policies provided that in-

formational copies: qualified as adminis-

trative materials with' no' retention value

and, thus, could be disposed of as soon as

" they bhad served their purpose, See RP

(Sept. 7, 2007) at 40-41; CP at 184, 295

. (guidelines  designating " “email messages

that are informational copies as adminis-.
trative materials with no retention value).

, ) 1 27 BIAW also conterids that because the auditor's
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‘office appears to destroy emails, such destruction .

- might violate the federal Voting nghts Act, 42

U.S.C. § 1974. This mere allegation is speculative

* and insufficient to avoid summary judgment. In any
event, BIAW first mentioned the federal provision

- **205 in its motion for reconsideration. For that .

" reason alone, we need not consider it. See Wesche
v, Martin, 64 Wash.App. 1, 6-7, 822. P.2d 812
. (1992) (issues first raised in motion-for reconsider-

“ation need not be considered on appeal).

‘D. Proof That the Records Have Not Been Dis- -

closed

928 Here; the only evidence presented at the sum-

mary judgment hearing indicated that the auditor's.

office *739 had provided all the records that it had

. concerning BIAW's request. Sperr addresses - this.

circumstance. Division Three of this court affirmed
summary dismissal of the requestor's PRA suit,
-which -alleged that he was denied his right to in-

~-spect-or copy his police file. Sperr, 123 Wash.App.

.-at 135, 96 P.3d 1012. In response to a records re-
© .quest, the manager of the city's pohce records unit
“.sent the requestor every file that included the re-

. -questor's name and the results of all computer -
- -searches for his name on various databases Al-

though the computer databases contained no addi-

" ‘tional references to the requestor, he sought access

to the police department's computer files so he

" could search for anly information regarding. his al- =
“leged criminal activity. Sperr, .123 Wash App. at -

133-34, 137,96 P.3d 1012.

{ 29 Division Three held that the city did not deny
- the requestor. an opportunity to inspect or copy a

public record because the public record he sought

- “did mnot exist” and, consequently, there was no
- agency action to review under the Act. Sperr, 123

'Wash.App. at 137, 96 P.3d 1012. Accordingly,

Sperr held that the trial court did not err in granting
summary jiudgment dismissal of the requestor's
PRA suit. Sperr, 123 Wash.App. at 137, 96 P.3d
1012 (citing Smith, 100 Wash.App. at 11, 994 P.2d
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9 30 Sperr answers BIAW's similar contention that
it should be permitted to have a forensic computer
expert comb the auditor's computers for any further
emails regarding ACORN. That contention is con-
frary to Sperr because the only evidence presented. .
at the summary judgment hearing indicated that any
other emails referencing ACORN do not exist. See
Sperr, 123 Wash.App. at 137, 96 P.3d 1012,

41{ 31 BIAW alternatively relies on Prison Legal

News, Inc., v. Dep't of Corr., 154 Wash.2d 628,

6335, 115 P.3d 316 (2005), and Progressive Animal
Welfare Soc'y, 125 Wash.2d at 250, 884 P.2d 592,

for the general proposition that records should be
disclosed unless they fall within an exception.

However, neither of these cases concerns records
that did not exist at the time of a request. Moreover,

the PRA's requirement that an agency prov1de a
specific exemption*740 when denying a request for
public documents applies to “the situation where
the agency has the records but says, ‘we are not go-
ing to give them to you’ ... [rather than where the
agency says] ‘we do not have these records,”
Daines v. Spokane Coumty,’ 111 Wash.App. 342,.

348, 44 P3d 909 (2002). See also Smith 100

Wash.App. at 13-14, 994 P.2d 857 (agency has no
duty to create a record in response t0 a request;

" only existing records must be provided). .

[6] 7 32 Notably, the only PRA provision that actu-
ally regulates destruction of records provides: “If a
public record request is made af a time when such
record exists but is scheduled for destruction in the

“near future, the agency ... may not destroy or erase

the record until the request is' resolved.” RCW
42.56.100 (emphasis added). That- provision was
not triggered under ‘the facts of this case.™° The
same is true for the PRA's show **206 cause provi-
sion. RCW 42.56.550(1) authorizes only those .

~ “having been denied an opportunity to inspect or

copy a public record by an agency” to “require the
responsible agency to show cause why it has re-
fused to allow inspection or copying of a specific
pubhc record or class of records.” Accordingly,
there is “no agency action to review under the Act™

857). The same is true here,
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- where the agency did not deny the requestor an op-
. portunity to imspect or copy a public record, be-
‘cause the public record he sought “did not exist.”
Sperr, 123 Wash.App. at 137, 96 P.3d 1012. See
also Kleven v. City of Des Moines, 111 Wash.App.

284, 294, 44 P.3d 887 (2002) (no violation of the -
" .-public disclosure act because the *741 agency had
“made available all that it could find”); Smith, 100

Wash.App. at 22, 994 P.2d 857 (when county had
- nothing to disclose, its failure to do so was proper).
See also Hangariner v. City of Seattle, 151
‘Wash.2d 439, 447-48, 90 P.3d 26 (2004)"(public

_ - . disclosure act requires agencies to produce only
- identifiable public records).

- FN10. Yacobellis v. City of Bellingham, 55
- .- Wash,App. 706, 780 P.2d 272 (1989), on
* which BIAW relies, does not require a dif-
. ferent result. There, the request for public

- records was made repeatedly over meaily a-
one year period, Yacobellis, 55 Wash.App.

at 708, 780 P.2d 272. At the end of that

- period, the agency informed the requester’

* that :the records had been discarded. The
. Yacobellis . court mnoted that it was
“unknown” when the records were actually
discarded. 55 Wash.App. at 708, 780 P.2d
272.. Nevertheless, the court noted that

" when the requester first asked for the ques-. -

- - tionndires at issue, the city “refused to
e prov1de copies of the completed question-
naires on the ground that all complete data

‘was in the survey,” which the city did .-

.provide. Yacobellis, 55 Wash.App. at 708,

780 P.2d 272. Notably, the stated reason

for the city's refusal to give the requester
- . the documents when he first asked for
them was not because the city did not have
‘the documents. "Thus, Yacobellis does not
"appear 'to be a case where destruction of
documents occurred before a request was
made. Accordingly, -the facts of Yacobellis

- fall within the- prohibitions of RCW.

42,56.100 as discussed above. However,
~ that is pot the circumstance presented in
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this case,

E. Interplay of the Public Records Act and the Re-
cords Retention Act

¥ 33 BIAW argues that unless the courts Tequire
public agencies to comply with the Records Reten-

" tion-Act, chapter 40.14 RCW, agencies may easily

circumvent the PRA, chapter 42.56 RCW, by im-
properly destroying records, While the logic of this _

‘argument is compelling, no improper destruction of

record under the records retention act has been
shown here-so we are presented with no opportunity
to determine if the law supports that loglc

934 We observe that BIAW's argument évolved

substantially between the summary judgment hear- -
ing and the hearing on its motion for reconsidera-

" tion. At summary judgment, BIAW' contended that

the County violated the PRA by failing to produce
the two emails ‘sent from the. secretary of state's of-
fice, and that the prior destruction of these emails
was unlawful (i.e. violated retention schedules),
The trial court granted the County's summary judg-
ment motion dismissing BIAW's PRA ‘claim, but it

. ordered more briefing on the alleged violation of

the retention act, chapter 40.14 RCW, including
whether BIAW had standing to pursue any alleged

violation of the reterition act,

'11 35 BIAW moved for reconsideration (with new

counsel) and the County filed a renewed meotion for
summary judgment. At the ensuing hearing on both
motions, BIAW's new counsel argued that the two

~emails sent from the secretary of state's office were

not themselves material (BIAW's counsel stated he
would not bring 2 PRA claim ‘for documents that
his client already had), but the existence of the two
emails suggested that “ftlhere might be  more
{emails].” RP (Sept. 7, 2007) at 10. The parties also

-agreed *742 that there was no private right of ac-

tion under chapter 40.14 RCW. The trial court
noted such agreement, and found that the two

~.emails i question were informational copies under
the retention schedules provided by either party and -
‘thus they were not unlawfully deleted and were not -
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‘subject to required disclosure under the PRA. There

was also no evidence that the County had deleted '

" ‘other emails as BIAW alleged. The court denied re~
-consideration and dismissed BIAW's suit.

1 36 Notably, the trial court did not reach whether
- violation of the retention act could form a basis for
a PRA violation because the court concluded that
the two emails at issue had been properly deleted.
Although- BIAW attempted on reconsideration to
broaden or recharacterize the issue before the court

as whether an agency could avoid a PRA violation
by unlawfully deleting emails, the trial court did .

" not reach that issueunder the facts presented.

| § 37 On appeal, BIAW again argues that unlawful

destruction of records. (i.e. noncomplignceé with the
retention act) should be.a violation of the PRA.
This record provides no basis for such argument.

F. D1scovery and Contmuanoe Issues

138 BIAW. next contends that it argued to the trial

- court -that ‘it should be able to **207 conduct dis- ° -

covery, but that mno dlscovery .was allowed.

" “However, the record shows that in the four months

"~ of Iitigation _preceding the dismissal of its claim,
"BIAW never made a single discovery request, never
moved under CR 56(f) for a continuance in order to
: .conduct any discovery, and never made the show-

ing required to delay- summary judgment for pur-
poses of discovery. . .

[71(8] 1 39 A frial court may continue a summary
judgment hearing if the nonmoving party shows a
need for additional time to obtain additional affi-
davits, take depositions, or conduct discovery. CR
56(f); Winston v. Dep't. of Corr., 130 Wash.App.
‘61, 64-65, 121 P.3d 1201 (2005), “The trial court
. may deny a motion for a contintance when (1) the
.Tequesting party does not have a good reason for
the *743 delay in obtaining the evidence, (2) the re-
- questing party does not indicate ‘what evidence
" would be established by further discovery, or (3)
~"the new evidence would not raise a genuine issue of
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© fact.” Butler v. Joy, 116 Wash.App. 291, 299, 65

P3d 671 (2003) (citing Tellevik v. Real Prop.
Krnown as 31641 W. Rutherford St, 120 Wash.2d
68, 90, 838 P.2d 111, 845 P.2d 1325 (1992)). We
review a ‘trial court's decision on a request to con-
tinue the summary judgment for abuse of discre-
tion. Colwell v. Holy Family Hosp., 104 Wash.App.
606, 615, 15 P.3d 210 (2001). A trial court abuses
its discretion if it bases its decision on untenable or

" ‘'unreasonable grounds. State ex rel. Carroll v.
~ Junker, 79 Wash.2d 12, 26, 482 P.2d 775 (1971).

[9] 7 40 As noted, BIAW did not move for a con~

" tinuance. Where a continuance is not clearly re-
- quested, the trial court does not err in deciding a. .

summary judgment motion based on the evidence .
before it. See Colwell, 104 Wash.App. at 615, 15
P.3d 210; Twrner v. Kohler, 54 Wash.App. 688,
695, 775 P.2d 474 (1989) (frial court acted properly .

" in heanng the motion on the basis of the showing '

before it). Guile v. Ballard .Cmty. Hosp., 70
Wash.App. 18, 24-25, 851 P.2d 689 (1993) (if
plaintiff “needed additional time, the proper remedy
would have been to request ariother continmance
from the trial court” and “[blecause she failed to do

“this, ... she is precluded from raising this issue on. .

appeal” since to “hold -otherwise would constitute

“.an unwarrantéd encroachment on the ‘trial court's
. discretion to dismiss cases which fail to raise genu-

ine issues for trial”). In light of BIAW's failure to
clearly move for a continuance, we hold that the tri-
al counit did not err in deciding the County's sum-

“mary judgment motion based on the evidence be-

fore the court.

II.'Dismissal of Auditor; Motion to Substitute Parties '

9.41 BIAW contends that the trial court erred in
dismissing : McCarthy as a named defendant and

" asks us to address the fact that a new auditor has

been swormn -in. As we affirm dismissal, we need not
address these issues. Schmidt v. Cornerstone Invs.,
Inc, 115 Wash.2d 148, 165-66, 795 P.2d -1143

- (1990) (reviewing court need -not decide all issues
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the parties raise, but only those that are deténninat—
ive).

*744 I1I. Motion to Strike

[10] § 42 BIAW contends that the trial court -erred
. 'in granting the County's motion to strike the
. September 7, 2007, email attached to BIAW's CR
.11 motion, which BIAW had filed in response to
‘the County's counterclaim. We review the trial
_court's determination for abuse of discretion. State
" v. Finch, 137 Wash2d 792, 810, 975 P.2d 967,
cert. denied, 528 U.S. 922, 120 S.Ct, 285, 145
L.Ed.2d 239 (1999) (irial court's evidentiary rulings

- are reviewed for abuse of discretion).

" 1 43 As noted, the trial court granted the motion to
strike, ruling that the attomey/client email commu-
nication was work product or privileged. BIAW ar-
gues that the email was neither privileged nor work

product. Even if that is so, the trial court did not ab~ -
use its discretion in striking the email because the -

. email was simply not relevant. We may affirm a tri-
- al court on any basis the record and the law sup-
port. State v Kelley, 64 Wash.App. 755, 764, 828

"P.2d 1106 (1992). Here, the fone of the email may
- have been embarrassing for the prosecutor, but-the

information that it contained was already known to

-both parties. The email reported that the County"

had prevailed at the hearing held -earlier that day, it
" described a disclosure the trial judge made in open

© **208 court, and it noted that the County's counter-

" ‘claim for sanctions was still pending. All of these
matters were public record, It was irrelevant to BI-
AW's CR 11 claim (despite BIAW's contentions
otherwise) and had no value except for the possible

. embarrassment that the tone of some comments

might cause defense counsel. As the trial court later
. noted, the email was “at best, innocuous and at
worst, embarrassing.” CP at 1066. ‘Accordingly, we

hold that. the trial court did not abuse its discretion -

. in striking the irrelevant September 7, 2007, email.

-*745 IV, Sanctions
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1 44 As noted, in response to BIAW's suit, the'

- County filed a counterclaim -seeking fees and sanc-

tions under RCW 4.84.185 and CR 11. BIAW re-
sponded by filing a motion for CR 11 sanctions.

The - trial court denied both parties’ claims notmg
that the case presented at least some debatable is-.
sues and that the court was troubled by the level of
discourse and the conduct of counsel for both sides. .
Both. parties challenge the denial of their claims for

sanctions, ° '

{11] { 45 We review a trial court's decision to im-
pose or deny CR 11 sanctions under the abuse of
discretion standard. Brin  v. - Stutzman, 89 -
Wash,App. 809, 827, 951 P.2d 291 (1998). An ab- -
use of discretion occurs only when no reasonable
person would take the view that the trial court ad-
opted. State v. Castellonos, 132 Wash, 2d 94, 97,

935 P.2d 1353 (1997).

[12][13][14][15][16] ¥ 46 The purpose of CR 11 is

- to deter baseless filings and curb abuses of the judi-
- cial system, Skimming v.- Boxer, 119 Wash. App.

748, 754, 82 P.3d 707 (2004) (citing Biggs v. Vail,

124 Wash.2d 193, 197, 876 P.2d 448 (1994)), A fil.

ing is baseless if it is not well grounded in fact, or
not warranted by existing law or a good faith argu-
ment for altering existing law. Skimming, 119-
Wash.App. at 754, 82 P.3d 707. “The’ burden is on

- the movant to justify the request for sanctions.”

Biggs, 124 Wash.2d at 202, 876 P.2d 448. Because

. CR 11 sanctions have a potential chilling effect, the

trial court should impose sanctions “only when it is -
patently clear that a claim has absolutely no chance
of success.” Skimming, 119 Wash.App. at 755, 82 -
P.3d 707 (citing In re Cooke, 93 Wash.App. 526,

~529, 969 P.2d 127 (1999)). The fact that a com-
. plaint does not prevail on its merits is not enough.

Bryant v. Joseph Tree, Inc, 119 Wash 2d 210,-220,

829 P.2d 1099 (1992).

[17][18][19] § 47 Similarly, RCW .4.84.185 author-
izes the trial court to award the prevailing party
reasonable expenses, including attorney fees, in-
curred in opposing a frivolous action. Kock v. Mut,
of Enumclaw Ins. Co., 108 Wash.App. 500, 510, 31
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© P.3d 698 (2001). Such an award is available *746

.only when the ‘action as a whole can be deemed-,

frivolous. Koch 108 Wash.App. at 510, 31 P.3d

698. “An appeal is frivolous only- ‘if no debatable

issues are presented upon which réasonable  minds
might differ, and it is so devoid of merit that no
reasonable possibility of reversal exists.” ” Goad .
- Hambridge, 85 Wash.App. 98, 105,.931 P.2d 200

(1997) (quoting Chapman v. Perera, 41.

Wash.App. 444, 455-56, 704 P2d 1224 (1985)).
" We review a trial court's award under RCW
4.84.185 for an abuse of discretion. Koch, 108

.. Wash.App. at 510, 31 P.3d 698.

[20][21] ] 48 Here, the trial court asked for addi-
. tional briefing regarding the interplay between

chapter 40.14 RCW and chapter 42.56 RCW, and . =~

- also permitted additional oral argument when ad-
dressing the motion for reconsideration. This alone

- . indicates that-at least in the trial court's mind-the

_case before it was not frivolous, Moreover, the
.. County's contention that BIAW clearly had no legal
+ basis for. including McCarthy as a defendant was at
" least debatable given that PRA suits have been

brought "against other state officers in their official
.capacity. See e.g. Evergreen Freedom Found. v.

Locke, 127 Wash.App. 243, 110 P.3d 858 (2005).

" -Also, the trial court rejected the County's initial -
.. contention. that the two emails sent from the secret- .
.-ary of state's:office were not public records because

the County did not prepare, own, or use the emails,

Although the court ultimately concluded that these

two emails were informational copies only, and

thus not subject to disclosure under the PRA, the .
record demonstrates that the County did not prevail

on every issne. In light of these **209 circim-
stances and the trial court's justified displeasure
‘'with the conduct of both counsel, we hold that the

trial court did- mot abuse its discretion in denymg '

the partles claims for sanctions. P!

FN11, AdditionallyLBIAW's -opening brief

. refers us to its trial brief for argument sup- ~ -

porting its CR 11 motion. This is improper
and a sufficient basis for us to disregard

Page 17 0f 19 -
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the issue. Issues relying on incorporated
trial court briefing are considered aban-
doned. Holland v. City of Tacoma, 90
Wash.App. 533, 538, 954 P.2d 290 (1998);
McNeil v. Powers, 123 Wash.App. 577,
591,97 P.3d 760 (2004).

*747 V. Motion to Seal

[22] § 49 The County contends that the trial court
erred in denymg its motion to seal and return the in-
advertently disclosed September 7, 2007, attorney/cli-

ent email commumcatlon We dlsagree

§ 50 The County filed the motion to sea]“some six

.weeks after the email appeared in the court file as

an attachment to.a BIAW filing.. The trial court
heard oral argument on the matter on December 14, -

+2007, and denied the motxon in" a subsequent ietter .

ruling,

[23][241 § 51 The legal standard for sealmg or un--
- sealing court records is a question of law we review .

de novo. Rufér v. Abboit Labs., 154 Wash:2d 530,
540, 114 P.3d 1182 (2005), We review a trial

- court's decision to seal or unseal records for abuse
. of discretion, but if that decision is based on an im-

proper legal rule, we will remand the case to the tri-

. al court to apply the correct rule. .Rufer,” 154

Wash.2d at 540 114 P.3d 1182.

(251261 § 52 Trial proceedings and tecords at-
tached to dispositive motions filed in civil cases are. ..
presumptively open absent some overriding in-

-terest. Rufer, 154 Wash.2d .at 541-42, 114 P.3d

1182; Dreiling v. Jain, 151 Wash.2d. 900, 910, 93

"P.3d 861 (2004). When addressing' requests to seal -

court documents, in order to ‘balance the public's
constitutional right to open administration of justice -
against potentially conflicting rights, courts are re-
quired fo apply the five factors noted in Seattle
Times Co. v. Ishikawa, 97 Wash.2d 30, 37-39, 640
P.2d 716 (1982); Rufer, 154 Wash.2d at 544, 114

. P.3d 1182. Those factors are: (1) The proponent of
closure’ and/or sealing must make some showing of
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the need therefor. (2) Anyone- present when the

closure and/or sealing motion is made must be giv-

en an opportunity to object to the suggested restric-
tion. (3) The court, the proponents, and the object-
ors should carefully analyze whether the requested
. method for curtailing access would be both the least
restrictive means available and effective in protect-
. ing the interests threatened. (4) The court must

. weigh the competing interests of the parties and the
public. And finally, (5) the closure or sealing order
must be *748 no broader in its application or dura-

: .tion than necessary to serve its purpose. See Dreil- -

. ing, 151 Wash.2d at 913-15, 93 P.3d 861 (quoting
' Ishzkawa, 97 Wash 2d at 37-39, 640 P.2d 716).

el -53 Here, the frial court applied the Ishikawa

. factors when considering the County's motion to
* seal and correctly found that the County could not
make the required showing, For instance, the

~ County simply cannot show that sealing is needed

(first Ishikawa factor). As previously noted, while

the tone ofthe September 7 email may have been
. embarrassing for the prosecutor, .the information

" that it contained was. already known to both parties
-and was a matter of public record. The trial court

correctly: determined that the email “is, at beést, in-

nocuous. and at worst, embarrassing: these are not -

the types -of interests allowed to be protected by ithe
court under these circumstances.” CP at 1066:67.

- { 54 The County's interest in sealing from public
view the content of an innocuous email does not
- outweigh the public's right to open access to court
. proceedings. -Rufer, 154 Wash.2d at 541-42, 114
. P.3d 1182. Accordingly, we hold that the trial court

-applied the correct legal standard, and did not abuse
'+ its discretion in declining to seal the September 7
email under the circumstances of this case.

. VL Amicus Brief and Motions Passed To The Mer-
its ‘ :
[27][28] 9§ S5 The brief of amici contends that the

parties .and the trial court were wrong in agreeing
that if destructlon of pubhc**zlo records comports
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with. the records retention act, chapter 40.14 RCW, -
such destruction does not violate the PRA, chapter’
42.56 RCW. Amici argue that the destruction of the
two emails from the secretary of state's office viol-
ated the PRA regardless of whether their destruc-
tion complied with chapter 40.14 RCW and applic-

able retention and destruction schedules. Amici .

urge us to clarify that the PRA trumps the records.
retention act. Further, amici suggest a new rule. As-
suming that the County violated the PRA when ‘it
did not provide a record that had long since been
destroyed prior to any PRA request for that record,

" *749 amici suggest that any fines imposed under

the PRA for the agency’s non-production of the pre-
viously destroyed record be limited to one year.

. These are new issues argued only by amici, and for

that reason we decline to address thein. See State v.
Gonzalez, 110 Wash.2d 738, 752 n. 2, 757 P.2d 925 .
(1988) (arguments raised only by amici curiae need

not be considered). See also RAP 9.12 (when re- _ '

viewing an order granting or denying summary
judgment the "appellate court will consider only
evidence and issues called to the trial court's atten- -

. tion). A2

FNI2. “[T]he. case must be made by the

~ parties - litigant, and its course and the is-
" .sues involved camnot be changed or added
to by friends of the court.” Long v. Odell,

- 60 Wash.2d 151, 154, 372 P.2d 548 (1962)
(internal quotation marks and . citation
omitted). This .is a long established prac-
tice of Washington courts to which we ad-
here. See e.g. Walker v.. Wiley, 177 Wash.
483, 491; 32 P.2d 1062 (1934); Gonzalez,
110 Wash.2d at 752 n. 2, 757 P.2d 925 -

- (citing cases); Port of Sedttle v. Pollution
‘Control Hearings Bd, 151 Wash.2d 568,
629 n. 30, 90 P.3d 659 (2004). As noted,
 amici's issues are their ‘own and do not ap-
pear in the parties' briefing to this court.
Accordingly, even had the parties raised
these issues to the trial court, but failed to
continue to press thos¢ arguments on ap-
peal, relying instead on amici to so argue,
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we would conmder ‘the arguments aban-
doned and not address them. See Walker,
177 Wash. at 491, 32 P.2d 1062. In this
case, the arguments of amici were never
presented fo the trial court and thus court
* rule directs us not to consider them when
reviewing the summary judgment decision.

See RAP 9,12, See also Sourakli 144 .

Wash,App. -at 509, 182 P.3d 985 (citing

. RAP 9.12 as basis for. declining to consider -

_argument not made to the ‘trial court);
.Coronado v. Orona, 137 Wash.App. 308,

. 318, 153 P.3d 217 (2007) (RAP 9.12 limits
- our review to issues brought. to the trial”

- court's attention).

Y 56 As for the motions passed to the merits, we - '

_deny BIAW's motion to substitute as a party Mec~

. Carthy's successor to the auditor's office. Given our

disposition of this case-affirming the trial court's

dismissal of BIAW's PRA claim and the court's dis-

" ‘missal of the County's counterclaim-the substitution -
., issue is moot. We also deny BIAW's and the
- County's respective motions to strike each other's -

- ‘statements - of additional au’chorities.FN?3
. Moreover, we have reviewed the cases-contained in
those statements and determined that they provide
.10 basis for a]termg our decision.

. FN13. The County's statement cites Fisk v.
- City of Kirkland, 164 Wash2d 891, 194
"'P.3d 984 (2008), and Ameriquest Mortgage
~ Co. v. State Attorney Gen., 148 Wash.App.

145, 199 P.3d 468 (2009) BIAW's state-.

ment cites. State ex rel. Toledo Blade Co. v.
Seneca County Bd. -of Comm'rs., 120 Oth
© $t.3d 372, 899 N.E.2d 961 (2008)

%750 VIL Attorney Fees

9§ 57 Both parties seek attorney fees. BIAW re-
quests reasonable attorney fees and costs-on appeal,
- citing. RCW 42.56.550(4), as'the authority for. such
award. The statute provides in pertinent part that
' “[a]ny .person Who prevails against an -agency in
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any action in the courts seeking the right to inspect

or copy any public record ... shall be awarded all
costs, including reasonable attomney fees, incurred
in conmection with such legal action.” RCW

. 42,56, 550(4)' By its terms, the statute only provides
. for fees to the prevailing party, BIAW did not pre-

vail below. The trial court awarded statutory feés of
$200 to the County as the prevailing party, Nor has_
BIAW prevailed on appeal. Accordmgly, we- deny
BIAW's request for fees. -

[29] 1 58 The County contends that “ CR 11 author-

-izes an award of fees and costs to defendants both

below and. mow on appeal” Br. of
Resp't/Cross-App. at 46. However, the trial court,
awarded no CR 11 sanctions, and the rule is inten~
ded for use in superior court, not in the appellate

-court. While CR' 11 sanctions were. formerly avail-

able on appeal under RAP 18.7, a 1994 amendment,

- to RAP 18.7 and 189 eliminated the. reference to.
=~ CR 11 in RAP 18.7 and provided for **211 sanc-

tions on appeal only under RAP 18.9. See 3 Karl B. -
Tegland, Washington Practice: Ruiles Practice, RAP
18.7 author's cmts. at 445 (6th ed.2004). Moreover,

- 'Washington follows the “American rule,” which-

provides that fees and expenses are not recoverable
absent specific statutory authorlty, contractual pro-
vision, or recognized grounds in equity. Wagner v.
Foote; 128 Wash.2d 408, 416, 908 P.2d 884 (1996).
Because the County has not identified an apphéable

“basis for awarding it fees, we deny the Countys fee

request.

§ 59 We affirm the trlal court, deny BIAW's motion
to substitute a party, deny both parties' motions to
strike the other's statement of additional authorities,
and deny both parties’ requests for fees on-appeal.

" We concur; HOUGHTON and ARMSTRONG, JI.
- Wash.App. Div. 2,2009.- :

Building Industry Ass'n of Washington v, Mc- Carthy
152 Wash.App. 720, 218 P.3d 196
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