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A. IDENTITY OF PETITIONER
Petitioner, Francis Regan, the appellant below, asks this Court to

review the Court of Appeals decisions referred to in Section B.

B. COURT OF APPEALS DECISION

Regan requests review of the Court of Appeals published decision

in State v. Regan, Wn. App. ___, ___P.3d.__, (Court of Appeals
No. 36715-7-11, filed November 18, 2006). Appendix A.
C. ISSUE PRESENTED FOR REVIEW

Where petitioner was acquitted of the alleged criminal violations did
the court erroneously find he violated the condition of his probation that
- he commit "no criminal violations of law" where that finding was based
on the same allegations?
D. STATEMENT OF THE CASE

A condition of Regan's misdemeanor probation is the requirement
of "no criminal law violations.”" While on probation, Regan was charged
with fourth degree assault and criminal trespass. A jury acquitted him of |
those offenses. Later however, the trial judge ruled Regan violated the "no
criminal violations of law" condition of probation based on a finding he
committed the criminal trespass despite the jury'sacquittal. Reganappealed

to the Superior Court and that court reversed the trial court, holding the



"no criminal violations of law" condition required the City to prove a
violation of a criminal statute beyond a reasonable doubt and the jury's
acquittal foreclosed finding a violation of "no criminal violations of law"
condition of Regan's probation.

The City appealed the Superior Court's ruling. The Court of
Appeals reversed the Superior Court. The Court of Appeals, relying on
this Court's decision in Standlee v. Smith, 83 Wn.2d 405, 409, 518 P.2d
721 (1974), held regardless of the probation condition, the burden of proof
in a probation revocation proceeding is whether the evidence and facts
reasonably satisfy the court that the probationer has breached a condition

under which he was granted probation. Appendix at 4.

E. REASONS WHY REVIEW SHOULD BE ACCEPTED AND
ARGUMENTS

THIS COURT SHOULD ACCEPT REVIEW BECAUSE THE

ISSUE IS OF SUBSTANTIAL PUBLIC INTEREST AND

INVOLVES SIGNIFICANT QUESTIONS UNDER THE STATE

AND FEDERAL CONSTITUTIONS.

Generally, as the Court of Appeals correctly points out, the
reasonable doubt standard applicable to criminal trials does not apply to
probation revocation hearings. The standard applied to probation

revocations is the proof must "reasonably satisfy" the court that the breach

of the condition of probation occurred. Standlee v. Smith, 83 Wn.2d at



409; State v. Kuhn, 81 Wn.2d 648, 650, 503 P.2d 1061 (1972). The issue
here is whether the "condition" of probation that Regan commit "no
criminal violations of law" was breached where a jury acquitted him of the
criminal law violation the court later found was a breach of the condition
of probation.

Where probation is revoked even though the probationer was
acquitted of a subsequent criminal offense the issue is whether the
probationer breached the condition of probation. In State v. Cyganowski,
21 Wn. App. 119, 584 P.2d 425 (1978), for example, the issue was
whether the court abused its discretion when it conducted the probation
revocation before the criminal trial on the same allegations. Cyganowski
entered a plea of guilty to grand larceny and was subsequently placed on
probation. A condition of probation was that he "refrain from engaging
in any assaultive behavior." Id. at 120. Cyganowski was later accused
of swinging an axe at a person. A revocation hearing was held and the
court found Cyganowski bad engaged in assaultive behavior. After the
hearing, Cyganowski was tried for the incident and was acquitted.

The Cyganowski court held the trial court did not abuse its discretion
when it held the probation revocation before the trial because, given the

terms of the probation condition, "a showing of assaultive behavior was



needed to prove a violation of probation, and not a conviction of assault."”
State v. Cyganowski, 21 Wn. App. at 121. The Cyganowski court
additionally reasoned that "if the hearing had been delayed until after the
trial, an acquittal would not have prevented a revocation of probation due
to the differing standards of proof.” Id. (citing, Standlee v. Smith, 83
Wn.2d 405, and State v. Kuhn, 81 Wn.2d 648).

The issue in Cyganowski was whether Cyganowski "engaged in
assaultive behavior" despite an acquittal on the criminal charge of assault.
Thus, a court could find that while Cyganowski did not commit a criminal
assault he nonetheless "engaged in assaultive behavior" in violation of that
specific condition of his probation.

Here, however, the specific condition of probation was commit "no
criminal law violations.”" Criminal means "[h]aving the character of a
criminal offense; in the nature of a crime." Black's Law Dictionary 380
(7th Ed. 1999). Violation means "[a]n infraction or breach of the law; a
transgression" or the "act of breaking or dishonoring the law." Id. at 1564.
Under its plain language, to show a breach of the condition that Regan
commit "no criminal violations of law" the City was required to show
Regan committed a criminal offense. And, to prove a "criminal violation"

the constitution requires the City to prove each element of the crime beyond



a reasonable doubt. In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L.
Ed. 2d 368 ‘(1970). Thus, the Superior Court judge was correct when he
held "that the chosen condition of 'no criminal law violations' requires that
the burden of proof be beyond a reasonable doubt." CP 55-56 (emphasis
added).

This Court's decision in Standlee does not lend support to the Court

of Appeals reasoning. Standlee was a parole violation case. Standlee's

parole was revoked based on an allegations Standlee committed kidnapping,
assault, rape and molestation. At a nonjury trial Standlee was acquitted
based on an alibi defense. Standlee v. Smith, 83 Wn.2d at 722. After his
trial, the hearing officer concluded Standlee committed the assault, despite
the acquittal, and revoked his parole. Id.

The issue in Standlee was whether under the doctrine of collateral

estoppel Standlee's acquittal prohibited the hearing officer from revoking
his parole. Standlee v. Smith, 83 Wn.2d at 722. The Court held that
because the standard of proof for finding a parole or probation violation
was whether the hearing officer was reasonably satisfied a violation
occurred, as opposed to the reasonable doubt standard of proof in a criminal
prosecuﬁon, collateral estoppel did not apply. Id. at 723. This Court

affirmed the revocation decision reasoning, "[h]ere the alibi witness created



a reasonable doubt in the trial judge's mind and he necessarily acquitted
petitioner. On the other hand, with a lesser standard of proof, the hearing
officer believed the victims, discounted the alibi witness who had created
a reasonable doubt in the judge's evaluation and importantly felt the

petitioner was a threat to society if at large." Id. (emphasis added).

The Sandlee decision does not identify the specific term or condition

of parole Sandlee was alleged to have violated. It cannot be assumed with
any confidence the term or condition of parole prohibited Sandlee from "no
criminal law violations" (the condition in this case) or some other term or
condition, like in Cyganowski, where an acquittal of the criminal offense
did not foreclose a finding a probation violation. -

The reasoning in Pattison v. Dep't of Licensing, 112 Wn. App. 670,
673, 50 P.3d 295 (2002) is instructive. Pattison argued the State Patrol
implied consent warning, required under RCW 46.20.308(2), was
misleading. The warning read in part: "You are further advised that your
license, permit, or privilege to drive will be suspended, revoked, or denied
if the test is administered and the test indicates the alcohol concentration
of your breath is 0.08 or more, if you are age 21 or over, or 0.02 or more
if you are under age 21; or if you are in violation of RCW 46.61.502,

46.61.503 or 46.61.504." 1d. at 676. Pattison argued that under the law,



a driver only loses his or her license if the driver is convicted of violating
one of the three mentioned statutes but the "in violation" language in the
warning misled driver's into believing that losing one's license is an

inevitable consequence of merely being arrested. Id. The Pattison court

rejected that argument and held. "[t}he more reasonable understanding of

the warning, in context, is that the phrase 'if you are in violation of" means
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'if you are prosecuted and convicted for.'" Id. See, Jury v. Dep't of

Licensing, 114 Wn. App. 726, 731, 60 P.3d 615 (2002), review denied,
149 Wn.2d 1034, 75 P.3d 968 (2003) (same).

Here, like the warning in Pattison, the reasonable understanding,

in context, is that the "no criminal law violations" condition means
prosecuted and convicted of a.crime beyond a reasonable doubt. A jury
found the City failed to prove beyond a reasonable doubt that Regan
committed the trespass. The Superior Court judge was correct in finding
that based on that acquittal, as a matter of law, Regan did not violate the
"no criminal law violations" condition of his probation.

Moreover, whether the "no criminal law violations" condition means
prosecuted and convicted of a crime or merely the judge's belief a crime
was committed, is ambiguous. In criminal law jurisprudence ambiguities

are interpreted against the government under the rule of lenity. See State



v. Carter, 138 Wn. App. 350, 356-57, 157 P.3d 420 (2008) (ambiguous
statutes requires resolution of that ambiguity in the defendant's favor); State
v.Kier,  Wn.2d_, 2008 Wash. LEXIS 1030 at 17-21 (filed 10/9/08)
(ambiguous verdict must be resolved in the defendant's favor); State v.
Quintero Morelos, 133 Wn. App. 591, 137 P.3d 114 (2006) (rule of lenity
applies to ambiguous court rules). The rule of lenity is based in large part
on basic notions of due process. Statutes and rules should give fair notice
of prohibited acts, as well as the punishment to be imposed. State v. Coria,
146 Wn.2d 631, 651-56, 48 P.3d 980 (2002) (Sanders, J., dissenting)
(discussing at length the connection between constitutional due process
requirements and the rule of lenity).

The principle of fair notice dictates the rule of lenity should apply
to probation conditions as well. A probationer should be entitled to know
with some certainty the meaning of conditions of probation and what act
or behavior constitutes a breach of the conditions. Because the "no criminal
law violations" condition is at best ambiguous with regard to whether the
condition is breached only by a conviction, the rule should apply and
Regan's acquittal should foreclose revocation of his probation.

The "no criminal law violations" is not an uncommon condition of

probation. This case is the first to squarely address whether that condition



is breached if a probationer is acquitted of the crime. Thus, the issue is
of substantial public importance and this Court should accept review to
provide practitioners and the lower courts guidance. RAP 13.4(b)(4).
Moreover, because the reasonable understanding of the term "no criminal
law violations" means convicted of a crime, the issue implicates the
constitutional requirement that criminal offenses be proved beyond a
reasonable doubt. RAP 13.4(b)(3).
F. CONCLUSION

For the above reasons, this Court should accept review.

DATED this 72 _ day of November, 2008.

Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

/”%//\

C J. NIELSEN
WSBA No. 12773
Office ID No. 91051

Attorneys for Apbellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II |
éxTY_ OF ABERDEEN, . ‘ No. 36715-7-II
| R Petitionef, |
V.
FRANCIS JAMES REGAN, ‘. | | PUBLISHED OPINION
A Respondent.‘ |

HOUGHTON PJ. - The supenor court reversed and remanded a mun101pa1 court ﬁndmg
that Francis Regan violated a condltlon of his probatlon The Clty of Aberdeen appeals arguing
: ’that the superlor court erred because it applied the wrong burden of proof. The City contends
that fevdkin’g probatien based on a violation ef a l“rll'o criminal violations of the'iaw” condition
does ‘n‘ot require a ﬁnding of proof 1tl)eyo‘nd a reasenable doubt but instead requires evidence
sufﬁcnent to reasonably satisfy the mumclpal court that Regan violated a probat1onary condition.
Clerk’s Pap rs (CP) at 55. We agree and reverse and remand.

) FACTS
| OnJ anuary 13, 2065; the Aberdeen Municipal Court found Regan guilty of fourth degree -

assault, senfedced h1m to 365 days of _] ail Wiﬂflj 360 days suspended, and placed him on .probation
~ for 24 months: As one of the cOnditiens of his probaﬁon, Regaa agreed to commif “no criminal

v1olat10ns of the law ”? CP at 55,



No. 36715-7-I

On April 28, 2006, the 'city char'ged Regan with fourth degree assqﬁlt and criminal |
trespass. Asa resuit of these new chérges, the City petitioned the munipipal court for a probation
revocation hearing, which the court continued until after ﬁial_. At trigl, a- jury acquitted him of
both criminal trespass and‘fgurth d_egr‘ée; assault. ; |

| At 'the probatiqn revocatibn hearing, the municipal cOurt revoked five days of Regan’s |
suspended sentence. The judge, Whé Had-alsd presided at the criminal trial;_ruled that although
the Jury found Regan not guilty using a beyond a reaébnable‘doubf sténdard, the evidence |
éupported “at least a criminal tresinass violation.’; CP at.36." Regan '.appeal_ed'to the sﬁperi’or
: coui‘t. | |
| The superior court aéreed With the City “that an acéuittal in a criminal proceeaing does
not preclude i;évocati‘dnAof a suspended séntencé.” CP at 55. But the superior court reversed the .'
municipal court, reasoning that Regan’s probation co‘nditionvs‘ prohibited “‘crifninal violations of
* the law’” and, therefore, any violation must be proved beyond a r_ea/spnable doubt. CP at 55.

| We granted ;che Cify’s motioﬁ for di_scretignary review. |
- ANALYSIS

The City contends that revdcation of érobation based on a violation of a “no criminal .
violations of the law” pondition does nof requ;re a finding of proof be;yond a reasonable ddubt.l
- Instead, it argues that it--revocatibn of prQbation—-reqﬁi;“és evidence sufficient to reasonably

'saﬁsfy a court that the defendant violated a condition of probation. The City ésse_rts that the

! We note that the phrase “no criminal violations of the law” might be ambiguous, but the rule of
lenity does not apply in the probation conditions context. Rather, the trial court has broad
- discretion in determining the conditions and whether the probationer has violated them. RCW
© 3.50.340; RCW 3.66.069; RCW 9.95.230. See State v. Kuhn, 81 Wn.2d 648, 650, 503 P.2d 1061
(1972). . , . Co '
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municipal court pqﬁshed Régan, qot for his 2006 assault and tresplass chai‘ges for which _the, jury
acquitted him but for violatiﬁg the ‘condi‘_tions of his probaﬁéri imposed aﬁer his 2005 assaulti
conviction. |
Courts allow probation not as a right, but as a rehabilitative measure “granted to fhe :
deserving and withheld ﬁrom_ the undeserving” within the sound discretion of the trial judgg.”
State v, Kuhn, 81 Wn.2d 6438, 650, 503 P.2d 1061 (1972) (’qﬁotiné Sz‘qz‘e v. Farmer, 39 Wn.2d .
675, 679,237 P.2d 734 (1951)). On re\.liew; we apﬁly adenovo standérd,. sittirig in the same
| position as the trial court with respect t0 tﬁis quesﬁon of lax;v. State v. I/I'/:ohac',' 160 Wn.2d 643,
649; 160 P.3d 40 (2607). . | | | o
B;)ﬂi parties rely on Standlee v. Smith, ahabeas corpus case Where the court reafﬁrmed »
.'the validity of the trial court’s parbl'e re\}ocation even after the deféndant’;s acduittél of
un'dérlying felony charges. 83 Wn.2d 405, 406-07, 518 P.2d 721 (1974). As the Standlee oourt
explained, eveﬁ when probation revocation hearings and criminal trials are pfemised on tﬁe same
alleged w}iolation, fhe twé céxry distinct bﬁrdens of proof, fhereby preclﬁding épplipaﬁon of
collateral estoppel and res j‘udic.:a’ta._2 83 Wn.2d at 408-09. The Suprefnel Couﬁ has ﬁrmly
eStablisheci thét the standard of proof in a criminal trial is “Beyond a reasoﬁable dp.ubt.” In ré
Winship, 397 U.S.:358, 361, 90 S. ‘Ct; 1068, 25 L. Ed 2d 368 (1970). Likéwise, as the Standlee

court recognized that the burden of proof in probation revocation proceedings is whether “the

" 2 A year after our Supreme Court decided Standlee, a federal district court attempted to explicitly
overrule it, Standlee v. Rhay, 403 F. Supp. 1247 (E.D. Wash. 1975). The Ninth Circuit '
overturned the District Court’s decision, explaining that as “[tJhe Supreme Court of Washington
has determined that parole revocation is a remedial sanction][,] [tJhis court should defer to that
finding.” Standlee v. Rhay, 557 F.2d 1303, 1307 (9th Cir. 1977) (citation omitted).

3
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evidence and faets be such as to‘reasonably satisfy the court that the probetioner has breached a
condition under which he ryas granted probation.” 83 Wn.2d at 409. .

Here, the superior court determined that the probationary condition o_f “no criminal
violations of the law” requires proof .beyond a reasonable doubt because the condition con’rains
the word “criminal.” CP at 55: But Standlee dictates the opposrce conclusmn 83 Wn,2d at
408 09; see also State v. Johnson 92 Wn.2d 598, 600 n.2, 599.P. 2d 529 (1979) (acknowledglng
that under Standlee co_llateral estoppel does not bar a parole board from finding the accused
guilty of Vioiations efter the_ accused has been acquitted on the same charges in a criminal trial”) ;
- State.v. Barrjy, 25 Wn. App. 751, 761-,‘ 611 P.2d 1262 (1980). As the Barry eourt noted,
“Whether the probation proceeding or the criminal trial comes first makes no difference, because
the judge may revoke probation if‘he is reasonably satisfied of the defendant’s mrsconduct,ibe it
" criminal or a breach of the conditicins of probation.” 25 Wn. App. at 762. The municipal court |
determined that it uvas reasonably satisﬁed with the evidence establishing Regan’s violation of o
nis propation conditions and, thus, | tne evidence met the burden of proof announced in Standlee. '

Our Supreme Court has spoken on thls issue; Probation revocation hearings for criminal

offenses are not subJect to proof beyond a reasonable doubt standard. Standlee 83 Wn.2d at

E At argument, ‘both parties agreed that nelther the City nor Regan had presented Standlee to the
trial court. . _ o .
4
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408-09. Instead, such hearings require evidence sufficient to reasonably saﬁsfy the court that the

defendant violated a condition of probation. For these reasons, we reverse énd' remand.

%/w%uw &3 Qm
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