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STATE OF WASHINGTON

PUBLIC EMPLOYMENT RELATIONS COMMISSION

CATHLEEN CALLAHAN, EXECUTIVE DIRECTOR
112 Henry Street NE Suite 300 » Post Office Box 40919 « Olympia Washington 98504-0919
(360) 570-7300 * Fax: {360) 570-7334 + E-mail filings: filing@perc.wa.gov » Website: www.perc.wa.gov

July 28, 2008

Jackie Marks

State - Financial Management

210 11th Avenue SW, Suite 331
Olympia, Washington 98504-3113

Kim Cook
SEIU Local 925
3647 Stone Way North

Seattle, Washington 98103
Re:  INTEREST ARBITRATION

State - Financial Management
Case 21885-1-08-0513
Filed July 23, 2008

and
Case 21800-M-08-6824
Filed June 25, 2008

Dear Parties:

Starr Knutson of the Commission staff met with the parties in mediation, and has recommended that
certain issues be submitted to interest arbitration as provided in RCW 41.56.450. As listed by the
parties and confirmed by the mediator, the issues at impasse following mediation are:

Article 7.4 Licensing Issues

Article 11,2 Infant Pay Differential and Age

Article 11.3 Non-Standard Hours and Overtime Payment
Article 12.1 Subsidy Rate Increases

Article 13.3 Health Care Contributions

Article 13.4 Health Care Eligibility

Article 16.3 (NEW) Sick Days

T have reviewed the matter, and concur with the mediator's recommendation. An interest arbitration
case has been docketed under the case number indicated above, and the issues listed above are

hereby certified for interest arbitration.

The parties should proceed with the appointment of partisan arbitrators and with the selection of a
neutral chairperson, as provided in WAC 391-55-200 to -265. The attention of the parties is

particularly directed to:

No. 82577-7
JSF925 0002



July 28, 2008 Page 2

+

WAC 391-55-205 - Parties are entitled to appoint partisan arbitrators within 7 days following

this letter. If they fail to do so within 14 days, the use of partisan arbitrators is deemed waived.
WAC 391-55-210 - Parties have several options for selectin g aneutral chairperson. Please note:

» The state appropriations act makes no provision for the Commission to pay the fees and

expenses of “outside” arbitrators. Accordingly, the parties should advise their partisan
arbitrators that any arbitrator appointed by the Commission under WAC 391-55-210(2) will
necessarily be a member of the agency staff (other than the mediator who has worked with
the parties on this dispute).

WAC 391-55-110 imposes an additional experience requirement for Dispute Resolution
Panel members to be referred for interest arbitration cases. To demonstrate their experience,
panel members must submit five decisions/awards issued in grievance arbitration, fact
finding or interest arbitration cases. Those decisions/awards are kept on file in our Olympia
office, and copies will be provided upon request and payment of copying charges.

WAC 391-55-120 consolidates various agency procedures, such as random selection of panel
members for referral, the number of names supplied to parties, second lists, method of
selection from a list, and payment of fees and expenses.

If parties fail to utilize those voluntary procedures and notify PERC of their selection within
28 days of this letter, PERC will issue a list of arbitrators from its Dispute Resolution Panel.

WAC 391-55-220 - The deadline for parties to exchange written proposals on all issues the
party intends to submit to interest arbitration is 14 days before the date of the hearing.

The interest arbitration rules can be obtained from our Olympia office, or from the PERC web site:
www.perc.wa.gov. Those rules require the parties to notify the Executive Director of the identities
of the arbitrators appointed or selected, and also require the filing of a copy of any interest arbitration
award. All future correspondence should refer to the “I” case number indicated above.

The services of the mediator will be available until a neutral chairperson is appointed.

Very truly yours,
PUBLIC EMPLOYMENT RELATIONS COMMISSION

(Gt

CATHLEEN CALLAHAN, Executive Director

CC:dlt

cC:

Diane Leigh
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Timeline for SEIU 925 Bargaining

Bargaining dates:

January 22, 2008 (Ground Rules)
March 29, 2008

April 18,2008

May 10, 2008

May 30, 2008

June 21, 2008

July 12, 2008

July 17, 2008

July 18, 2008 (Mediation)

Tentative Agreements:

Preamble:

Article 1  Union Recognition:

Article 2 Non-Discrimination:

Article 3 Consumer Rights:

Article 4 Union Rights:

Article 5 Union Membership and Union Security:
Article 6 Dues Deductions:

Article 7 Grievance Procedure:

Article 8 Labor Management Committee Meetings:
Article 9 General Provisions:

Article 10 Payment:

Article 11 Fees and Differentials (not including 11.2):

Article 12 Subsidy Rates (not including 12.1):
Article 13 Health Care:

Atrticle 14 Training and Incentives:

Article 15 Food Program:

Article 16 Holidays and Absent Days:

Article 17 State (Employer) Rights:

Article 18 Term of the Agreement:

Article 19 Complete Agreement:

Issues to Interest Arbitration:
11.2 Infant Pay Differential and Age
12.1 Subsidy Rate Increases

Interest Arbitration Dates:
August 4-8, 2008

Interest Arbitration Award Date:
August 28, 2008

April 18, 2008

April 18,2008

April 18, 2008

April 18, 2008

June 21, 2008

May 10, 2008

June 21, 2008

July 28, 2008

April 18, 2008

June 21, 2008

July 18, 2008

July 28, 2008 (no formal TA signed)
July 18, 2008 (no formal TA signed)
July 28, 2008

July 18, 2008

July 12, 2008

July 28, 2008

April 18, 2008

April 18,2008

May 10, 2008
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IN ARBITRATION ;
BEFORE MICHAEL E. CAVANAUGH, J.D., ARBITRATOR b
SEIU LOCAL 925, )
)
)
Union, )
) I;
and )Volume I i
)
STATE OF WASHINGTON, OFFICE OF )
FINANCIAL MANAGEMENT, ) :
) PERC No. i
)21885-I-08-0513 i
Employer. ) :
)
)
In Re: Family Childcare Providers )
2009 to 2011 Contract )
August 4, 2008
9:20 a.m.

1019 Pacific Avenue, Suite 404

Tacoma, Washington

REPORTED BY:
KAYLA LYNN RAUSCHER, CCR NO. 3078
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WOLFGANG OPITZ,
having been first duly sworn by the arbitrator, deposed

and testified on oath as follows:

THE WITNESS: Yes, I do.

THE ARBITRATOR: State your name and spell
it for the record.

THE WITNESS: Wolfgang Opitz, first name is

spelled W-o-1-f-g-a-n—-g, last name is spelled O-p-i-t-=z.

DIRECT EXAMINATION

BY MS. WULF:

Q. Can you tell us what position you cufrently hold?

A. I'm deputy director of Washington State's Office
of Financial Management.

Q. And how long have you been there?

A. 1I've been in this role in the Office of Financial
Management for a little oVer eight years.

Q. And where have you worked prior to your current
position?

A. Two years prior to that as senior budget
assistant to the governor for education. Before that,
for a little over four years, in the Department of

Social and Health Services as the budget director and

T R T T e e T e T T T R T e S
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comptroller.

Q. And in your experience, what's the role of the
Office of Financial Management in state government?

A. We are the central finance and management agency
for Washington State government, in which we write,
propose, and then implement budgets, whether they're
capital, operating, or transportation budgets. We
evaluate legislation on behalf of the governor. We

conduct risk management for the State, statewide

financial systems, contract oversight, facility

oversight, forecasting, house various and sundry other
components of the governor's office. We conduct
statewide accounting, and we do small agency client
services in doing a full suite of financial management
services for small agencies.

Q. What are your specific current duties as the
deputy director of OFM?

A. I'm effectively the chief operating officer for
the agency, doing the day-to-day operations, as well as
maintaining involvement in each of those areas
mentioned, as needed.

Q. Could I have you look in the State's exhibit
notebook under Tab 9, please.

A. Certainly.

Q. And could you tell us what this document is?

R T T T T T T e ereryenee
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1 A. This document is a fairly standard description of

2 our biennial budget process that lays out the time line,

3 roles, and responsibilities within the budget process,

4 provides highlights of the key participants, whether

5 it's our office, the governor, the legislature, the

6 State's Economic and Revenue Forecast Council, the

7 Caseload Forecast Council, and the State Expenditure

8 Limit Committee. Does also elaborate on the budget and

9 accounting structure, the budget development path and %
10 process that we adopt. Highlights the sources and é
11 nature of State revenue. Provides some guidance as to ?
12 how, in any given case, a budget will be developed. :
13 Some details as to the background for the budget %
14 development for the State. %
15 Q. Specifically, in the back of this, I notice that

16 on Pages 9 and 10 there's a glossary of different terms?

17 A. Yes. That's our attempt to provide the specific

18 definitions to those terms of art, if you will, that are

19 commonly used within the budget process within the state
20 of Washington.
21 Q. So we might actually hear you use some of these
22 terms in your testimony today; is that possible?
23 A. Quite possible.
24 MS. WULF: I move to admit State's Exhibit

No. 82577-7
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MR. LAVITT: One question: Do you know if
this is available on the State's OFM Web site?

THE WITNESS: I believe so.

MS. WULF: TI believe that's where I obtained
it, so I believe that would be there.

MR. LAVITT: No objection.

THE ARBITRATOR: State 9 is admitted.

(Employer Exhibit No. 9 admitted into

evidence.)

Q. (By Ms. Wulf) Could you now look at State's
Exhibit No. 10 and could you tell us what this is?

A. This is the press release issued by our office
June 19th, 2008, speaking to the $167 million reduction
in the State general fund revenue forecast that had just
been issued for both this biennium and the next two?year
budget period by the Economic and Revenue Forecast
Council.

Q. So this was the announcement, I guess, of what's
going to be happening with the budget in the next couple
of years?

A. This is an announcement related to the revenue
forecast as provided by the Economic and Forecast
Council, which is one component by which you would judge
what's likely to happen to the budget in the next coming

years. Of course, a necessary other component is how

Lake Washington Reporting & Legal Video * 206.686.5034
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much we would expect to spend, so if we lay those next
to each other, this being a revenue forecast and some
estimate projection of spending, gives you some sense of
whether you have additional resources or a shortfall.

Q. And can you tell us, actually, what the role of
the Economic Forecast Council is in putting out this
press release?

A. The role of the Economic and Revenue Forecast
Council in this press release is relatively narrow. We
speak to the content that they provide. The Economic
and Revenue Forecast Council is a separate entity, a
separate agency of state government. It has its own
executive director; it is a council made up of six

members, four legislators, two executive branch

representatives. Director Victor Moore is one of
those --
Q. Who?

A. Director Victor Moore, the Office of Financial
Management, is one of those representatives of the
executive branch on the council. The other is Cindi
Holmstrom, who is the director of the Department of
Revenue.

MS. WULF: I'd move to admit State's Exhibit
No. 10.

MR. LAVITT: I just wasn't clear if this

Ty e 2 T S o e R A S T N R Y R T RN T D T T T o
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came out of Mr. Opitz's office or not.
A. Yes, it was a product of the Office of Financial
Management, that's correct.
MR. LAVITT: No objection.
THE ARBITRATOR: 10 is admitted.
(Employer Exhibit No. 10 admitted into
evidence.)

Q. (By Ms. Wulf) Now, Mr. Opitz, can I have you
look at State's Exhibit No. 11. And you just spoke a
little but about the Economic Forecast Council. Can you
tell us what this document is?

A. This is the June 2008 product of the Economic and
Revenue Forecast Council that they would refer to as
their summary, executive summary, that provides both
highlights of the economic forecast for the nation and
for the State and leads up to the last couple of --
well, three paragraphswon Page 4 in which they highlight
the revenue forecast just issued within the June 2008
revenue forecast cycle.

(Pause in the proceedings.)

Q. (By Ms. Wulf) So does OFM use the information
contained in this report to make recommendations about
budget decisions?

A, We absolutely use the information, both to make

recommendations about budget decisions, but also to

Lake Washington Reporting & Legal Video * 206.686.5034
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gauge the revenue available. And in November, the
November revenue forecast, we use that forecast by law
as the revenue available against which the governor
balances the budget that she must submit to the
legislature by December 20th. So both as
guidance-along-the-way information and, ultimately, in
the November quarterly revenue forecast, we're bound by
law to balance a budget against it.

Q. So what does the information in this report
indicate about the Washington State budget forecast?

A. Well, in this case, it speaks to the revenue
forecast. It indicates that the revenue available is
going to be lower than what'was expected in the February
update cycle and is also likely to‘grow more slowly in
the next period, the next three years, than average. It
indicates that we would expect somewhat close to
recessionary conditions, not quite in a recession but
significantly slowed economic growth.

MS. WULF: I would move to admit the State's
Exhibit No. 11.
MR. LAVITT: No objection.
THE ARBITRATOR: 11 is admitted.
(Employer Exhibit No. 11 admitted into
evidence.)
Q. (By Ms. Wulf) Can I have you look at State's
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Exhibit No. 12, please. Could you identify what this
is?

A. This is a product laid out by the Senate Ways and
Means staff at the request of their members that
provides a six-year outlook for general fund and, by
implication, year general fund revenue and spending, and
indicates going forward with reasonable assumptions and
projections, taking the revenue forecast that we just
spoke to in the previous exhibit and a reasonable
projection of expected spending and indicates that we'll
have some shortfall in the 2009 biennium, and it left
unaddressed, would grow significantly deeper in 2011,
'13.

Q. So what specifically does the six-year forecast
that's put out by the Senate Ways and Means Committee
indicate about what could happen?

A. Well, in this instance, for the 2000-'1l1
biennium -- it's that middle column on the chart -- we
would see unrestricted general fund State ending balance
of about minus $2.684 billion. It would make note that
there's a budget stabilization account, also referred to
as a rainy day fund, that if that were applied to
closing that $2.684 billion gap, the total reserves then
would be a negative $1.956 billion shortfall, indicating
that there is much significant work to do beyond the

Lake Washington Reporting & Legal Video * 206.686.5034
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simple use of the rainy day fund to help solve the
shortfall.

Q. And can the State -- you talked about resolving
the State budget. I mean, can we have this kind of a
shortfall?

A. No. The State must -- and first the governor
must propose a balanced budget in which there is no
minus sign in this column at the bottom. Her budget has
to be balanced going forward to the legislature, so by
December 2008 on the way to the 2009 legislative
session, we have to propose a budget that does not have
this minus sign.

MS. WULF: Move to admit State's Exhibit No.
12.

MR. LAVITT: A voir dire question or two, if
I may.

THE ARBITRATOR: Yes.

VOIR DIRE EXAMINATION
BY MR. LAVITT:
Q. Mr. Opitz, you had no role in preparing this
document, Exhibit 12, did you?
A. No, I did not, in this instance, have a direct
role in this.

Q. Okay. And was this prepared -- this wasn't
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1 prepared at your request, was it? f
2 A. No.
3 Q. Is this a document that's prepared annual -- or
4 every cycle by the Senate Ways and Means staff, do you
5 know?
6 A. I believe this was prepared at the request of
7 members of the committee. I'm not certain as to which
8 members asked for this work done, but I would note that
9 it's a nonpartisan staff that does analytical work of
10 significant competence and does engage with us and
11 speaks with us about particular assumptions or what do i
12 we know about certain spending history or patterns. | é
13 While not having a direct role in preparing the
14 document, there would have been some conversation back
15 and forth as to what might be here and we might see in
16 future expectant costs.
17 Q. Do you have knowledge of what assumptions these
18 projections are based on?
19 A. They've attached some set of assumptions in the
20 final page in which they lay out the percentage
21 increases which are expected in each of the following
22 areas and they've made note of some other specific
23 assumptions about underlying revenue growth and made
24 some notes about how they have treated pension rates,
25 where they might see the supplemental budget for 2008

R T R T T T T
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1 playing a role and what adjustments they may make.
2 Q. I understand, but my question, sir, is just do
3 you have any other independent knowledge about the
4 assumptions that are in these calculations, other than
5 the notes I see in the source here?
6 A. Other than whatever staff -- staff conversations
7 would have occurred with our staff as they may have
8 sought out information about the accounts we keep, the :
9 records that we keep of spending to date, the treatment %
10 of specific items in the 2008 supplemental budget, what i
11 if some are deemed to be any ongoing or one-time costs, |
12 there have been any number of conversations with staff §
13 as they perfected their view of the numbers. %
14 Q. And when you say "staff," you're excluding %
15 yourself, I take it? {
lo A. Yeah, I was not in the conversation.
17 Q. That was my question.
18 A. I was not personally, our office was engaged,
19 yes. Our office was engaged in these discussions with
20 the Senate Ways and Means staff.
21 MR. LAVITT: I have no further questions or
22 any objection.
23 THE ARBITRATOR: 12 is admitted.
24 (Employer Exhibit No. 12 admitted into
25 evidence.)
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DIRECT EXAMINATION (Continuing)
BY MS. WULF:

Q. So since this information came out in June of
2008, has any new information come out with regard to
what the forecast is?

A. No new forecast has come out. But each month a
collection report is issued by the Revenue Department of
the Economic and Revenue Forecast Council. The
collections that are reported in July, which we'll call
the July 10th collection report, are the collections
that were made in June relating to business that took
place in May.

So keep in mind that when we speak about
collection reports, they lag by a couple of months. We
have had one collection report since the revenue
forecast was updated, or downdated, as the case may be,
since there was a reduction in June, that indicated with
one month under our belt we're down an additional
$61 million from what was expected in June collections
by the forecasters.

We do watch daily collection reports as we go
along, and the August 10th collection report is expected
to be down, although we do not have a number yet, so we
would have a couple of months since this forecast was

e P B B TR Y A N PR T R S T R T DR
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issued that would indicate pretty substantial reductions
below what was forecast in June.

Q. So what does that tell you about the forecast?

A. Well, what that tells -- several things: That
the forecast itself in June did not have it in the
degree of increases in fuel prices and the echo of those
fuel prices through the rest of the economy that is
appearing to be happening, and that is significant
because we're seeing changes in consumer behavior shift
the dollar from discretionary spending that we do tax.

We tax purchases of clothing, household goods.
We do not tax food. We do not gasoline on an ad valorem
basis; we do tax gasoline on a per gallon basis for
other purposes not related to these numbers at all. So
as people have had to spend more money on gasoline and
their food costs have gone up, it appears that their
ability to purchase within the economy that we do tax
has been reduced, and that is a —-- that is apparent in
the economic numbers that we're seeing march along in
parallel to the collections. And as we look forward to
a September revenue forecast update, which will take
place middle of the month in September, two
significantly low collections relative to June out of
the three months for which we'll have data available,

and the underlying condition changes of the economy do

Lake Washington Reporting & Legal Video * 206.686.5034
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not portend well for the revenue forecast update. It
will likely be down further to not only recognize those
new collections, but recognize other conditions in the
economy as reflectea by the Forecast Council. I do not
have a way to speculate at this point as to by how much.
It is the duties of the Revenue Forecast Council to do
that.

Q. So are you familiar with how childcare subsidies
are funded?

A. Yes, insofar as there's a component from our
Temporary Assistance for Needy Families block grants, as
well as a component from Childcare Development Fund, and
to whatever extent general fund plays a role, it would
play last within those three in the effort to pay for
childcare costs, mainly subsidies.

Q. Did you testify at the last childcare interest
arbitration in 2006?

A. Yes.

Q. And are you at all familiar with the award that
was given by the arbitrator in that case?

Yes, I am.
Was that award a one-time cost?
No.

And why is that?

D’lOIl’I.O?’

Those subsidies went up and entered the

Lake Washington Reporting & Legal Video * 206.686.5034
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marketplace and are now the base from which we're
building forward, so whatever increases were granted,
unless specifically declared as one-time costs, those
subsidies would carry forward and be in the underlying
cost structure of the budget.

Q. Was the State able to get additional federal
dollars to cover any of those additional costs?

A. I believe not. We have a block grant for both
the Temporary Assistance for Needy Family and the
Childcare Development Fund, which come to us in lump sum

from the federal government, and which are not adjusted

or modified. 1In contrast, there is a Medicaid program,
for example, which is federally matched. This program

is not. So what happens in this case is, is what you

have from the feds, you have from the feds. There is no
additional federal drawn down as a result of the State
general fund spending, there's no match.

Q. Now, to your knowledge, when one group of
licensed providers has gotten an increase in the subsidy
rate, have other providers who also participate in the
subsidy program perceived similar increases?

A. Yes, we've attempted to maintain parity within
the marketplace so that the ability for people to
purchase childcare or make themselves able to obtain
childcare is not impeded, and so the cost of the
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childcare is recognized throughout the -- throughout the |
system.

Q. And so what is the point for doing that exactly?

A. Well, we're interested in, from a public policy
point of view, of maintaining the ability for people to
have access to childcare and to have the resource
available to them and not differentiate too sharply
within the marketplace.

Q. Now, this morning there was testimony from one of
the Union's witness that if the State were to increase
the amount of money it spends on subsidies and,
therefore, provide it to the folks that are receiving
the subsidies, that it might overall help the State's
economy. Do you have an opinion as to whether or not
that would be true?

A. Well, I can first describe what I think happens,
and what I perceive and know to happen is that childcare
plays a significant role in both the economy and in
people's lives, in their working lives, and the lives of
their child. There is no debate, in my view, that there
is a significant role to be played. Access to childcare
for a working parent is essential. The experience the
child has within that setting is of significant import

to the child's development from an early learning

perspective.
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1 Yes, childcare subsidies spent within the
2 marketplace get respent within the economy. But in this
3 instance, we would be seeing money moving from one part ;
4 of the State's economy to another part of the State's %
5 economy, cycling rathef than adding any new dollars by ;
6 increasing the subsidy. It would be especially poignant i
7 in this case with a couple of billion dollar shortfall §
8 to cure in which we would be taking from someplace else %
9 while increasing subsidies, without necessarily making ;
10 any gains for the économy overall. f
11 Q. In your opinion, is the state of Washington able E
12 to fund a large increase in child subsidy rates for the é
13 2009-2011 contract? %
14 MR. LAVITT: 1I'll object. I think that's E
15 part of what the arbitrator's ultimate question is to %
16 assess as to what the rate should be set at. %
17 THE ARBITRATOR: And I'll answer the
18 question, but it doesn't hurt, from my perspective, to
19 hear what other people think.
20 A. And, in my opinion, we have both a multibillion
21 dollar shortfall to solve for 2000-'1l1l, and we have
22 pressure building significantly on that subsidy, that
23 subsidy structure, that payment structure within the
24 Temporary Assistance for Needy Families block grant, and
25 the Childcare Development Fund block grant, insofar as
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that as the economy has slowed done, the caseloads are
starting to pick up, we're starting to see an increase
in the caseloads for public assistance, and that's
reflected both in our medical assistance roles related
to family cases and in our direct grant roles for public
assistance cases, which is eating away at the block
grant for other purposes. And as we get squeezed from
both sides, I would argue that it would be a difficult
time to increase the subsidy at this point, given the
circumstances, whether looking at the general fund or
looking at the block grant itself from the federal
government.

One other factor to work-into this is the manner
in which the federal government is conducting itself in
relation to that block grant and the expectations for
more participation that are levied against states by the
federal government. And the penalty structure that we
have to anticipate as we see that we, like other states,
will not likely meet the rather onerous expectations of
the federal government. So all thoée things coming
together are putting significant pressure on our ability
to have é resource which with to address this.

Q. So what are those requirements exactly in tefms
of the federal expectations, that parents have to work

in order to --
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A. Yeah, the expectation is that there are a set of
qualifying activities that the parents must engage in
within what we call the workforce program. And among
those qualifying activities, we've been broader and more
inclusive in what counts as participation than the
federal government will accept. And we can speculate as
to why the federal government might be tightening this
requirement, but in large part because those tightening
of rules happened within budget bills, it has more to do
with their managing their finances as it has anything
else. And they've tightened the requirements such that
many of the things we count as participation in the
program are beginning not to count.

So the intensity of this program we have to
deliver has risen, the costs of delivering that intense
program are higher. The onus on parents -- the onus on
the requirements on parents to participate are steeper,
and the consequences of not participatiﬁg for both the
State in not achieving our participation rates and on
parents for not achieving a level of engagement that's
eipected are significant, so it could be felt both ways.

MS. WULF: Okay. Thank you. I don't have
any other questions right now.

THE ARBITRATOR: Before we turn to Mr.
Lavitt -- when you're talkiﬁg about participation for
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the parents, are you talking about work —-

A. Yes.

THE ARBITRATOR: -- going to school, doing
the kinds of things that presumably help people get
prepared to take on --

A. Yes.

THE ARBITRATOR: -- and get a job that
deoesn't require subsidy?

A. Correct. And what the feds have done is narrow
the list of what counts. And we would -- we would have
been more inclusive as to what counts within countable
participation, but in the program, and the feds are
saying, No, we're much narrower. And the consequence
financially for the State, you would think, Gee, well,
isn't that good news in that there would be fewer cases
participating in the program and people would be off --
off the caseload. Well, instead, what this does is
drive a low-income person to State-only funds rather
than federal funds because the feds will not allow us to
use their money, and, further, will not allow us to
count as maintenance of effort the dollars we spend on
nonqualifying activities, and also invoke a penalty if
we don't reach the level of participation, the rate that
the feds have set as a target.

THE ARBITRATOR: Thank you.
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MS. WULF: May I just ask one other
question? That prompts me to ask one other question.
THE ARBITRATOR: Sure.

Q. (By Ms. Wulf) Did anything happen today with
regard to the State economic situation that's
significant for the arbitrator to know about?

A. Well, largely in view of the June collection
report and our daily tracking and expectations for the
July collections and -- pardon me, the July collection
report and our expectations for the August collections,
and looking forward to what will most likely be a
further reduction in the revenue forecast in September,
the governor did issue a directive to all State agencies
to freeze hiring of nonessential positions, freeze
equipment purchases, nonessential travel, nonessential
out-of-state travel is frozen, and also do everything we
can to reduce fuel consumption by an additional 5
percent from last year in recognition of the financial
conditions. That, all taken together, would save about
$90 million and get us some ways towards closing a
little bit of this gap. But it's significant, I think,
that even as of today, the latest action is the
tightening down of an earlier directive that we had out
there after the June revenue forecast began doing these

kinds of things. ©Now it's an instruction, not
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direction, to the agencies to do so.

MS. WULF: Thank you.

THE ARBITRATOR: Mr. Lavitt.

MR. LAVITT: Could I have a quick minute to
caucus?

THE ARBITRATOR: Absolutely.

(Recess.)

THE ARBITRATOR: Go ahead, Mr. Lavitt.

CROSS-EXAMINATION
BY MR. LAVITT:

Q. Mr. Opitz, good afternoon. I'm Rob Lavitt. You
probably remember me from two years ago when we had a
similar hearing for this group.

A. Yes, I do.

Q. Okay. I want to ask you a couple of questions
about your testimony. First, I think I heard you say in
your opening remarks about access to childcare and the

importance of quality childcare; do you recall that

testimony?
A. Yes.
Q. Okay. And is it fair to say that that's -- that

would be a priority of the administration, is to try and
do what it can to preserve quality and access for

childcare; is that a fair statement?
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A. Yes, it's been that priority and it's been
significant in our state to act upon that priority.

Q. Under Governor Gregoire?

A. Yes.

Q. Okay. In fact, she's been quite -- drawn a lot
of attention to early learning issues, wouldn't you
agree?

A. Absolutely.

Q. And is it accurate to say that nothing in the
exhibits you've discussed here today reflects a proposed
budget of any kind?

A. I do not see a proposed budget, but I do see a
projection of costs, if costs were projected going
forward.

Q. Right. But I'm --

A. And not a proposed budget.

Q. My question, in terms of a -- there's a
document somewhere that lays out actually a rough daft
of a budget for the '09-2011 biennium, is there not?

A. At this point, no.

Q. Okay.

A. There's no proposed budget for 2000-'11 that's
being built now through December.

Q. So it's under construction right now?

A. It's under construction, that's correct.
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Q. And so nothing in here contains anything that
would be a budget, per se?

A. No.

Q. Okay. Thank you.

The -- I think you were answering questions about
stimulation and I think I heard you say there's -- do
you recall that testimony about how economic stimulation
in response to some other testimony that was here today,
you were asked about the concept of economic stimulation
from government program dollars?

A. The multiplier effect, if you will.

Q. Precisely, the economic multiplier effect; do you
recall that testimony?

A. Yes.

Q. And I heard you say that there's no new dollars
involved when you have that kind of expenditure, it's
being, I think you said, circulated from one place to
another, I'm paraphrasing; do you recall that testimony?

A. Yes, I do. And what I said in this instance that
this is not bringing new money into the state from
outside the state, this is moving money from one place
to another within the state.

Q. But you would agree that those -- you would agree

that the multiplier effect still occurs insofar as there

are real expenditures and real exchange of dollars

Lake Washington Reporting & Legal Video * 206.686.5034

TPt T T S T N N AR S N e e S s b oo

No. 82577-7
JSF925 0031



OPITZ - Lavitt (Cross)

Page 148
1

w N

[ e B e o I ) T © 2 T o

12
13
14
15
16
17
18
19
20
21
22
23
24

25

takiﬁg place at the local level within the state
economy?

A. Oh, well -- well down within the local level
within the state economy to a certain extent.

Q. Okay.

A. There's a multiplier related to that individual's
experience as they may get more -- more money.

Q. And if we aggregate that throughout the state,
we'd have some kind of measurable experience for a
multiplier effect statewide, would we not?

A. Not necessarily.

Q. You --

A. Because we would have to aggregate the negatives,
as well as the positives associated with those dollars,
because the money would come from somewhere within the
state to somewhere else within the state to be respent,
and you would have to discount that for the degree to
which someone may either save or pay down debt with
those dollars, thereby taking the money essentially out
of the state economy and placing it in either the
national or international economy.

Q. And you're not offering an opinion about the
likely savings rate of people in this quartile for
providers in terms of their income bracket; is that
correct?
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A. Not at all.

Q. Okay. And you're not offering an opinion about
the kind of marginable expenditure, and by that I mean
every dollar that a low-income person receives to what
extent it goes out the door as an expenditure, you're
not offering an opinion about that, are you?

A. No.

Q. Do you -- I didn't hear you actually testify, and
let me ask if you haven't, if you would, please, do you
know the amount of federal dollars that come in to
support the Working Connections Childcare Program?

A. I do not know the number off the top of my head.

Q. Do you have a ballpark sense of what the range
would me?

A, As I recall, several hundred million dollars.

Q. And do you have a rough sense of what the State's
contribution to that program would be, and I think that
this would be on top of the federal figure?

A. Yeah, the federal government requires through a
concept called "maintenance of effort" a degree of State
participation that's scaled to the time period in which
the block grant was initiated. That's true for the
Childcare Development Fund, as well as for the Temporary
Assistance to Needy Families Fund, and I do not recall

off the top of my head the size of the
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maintenance-of-effort contribution that's required by
the State.

Q. Does maintenance of effort essentially mean that
the State's contribution is not supposed to go
backwards, it's not supposed to retreat in amount?

A. That is correct.

Q. And you testified about, I think you said parity

in the marketplace; do you recall that exchange,

generally?
A. Yes.
Q. Are you aware that -- are you -- are you aware of

the specific rates that childcare centers receive as
compared with the licensed family homes for the various
regions and age groups; do you have any familiarity with
those as a comparison?

A. I do not know those numbers and cannot speak to
them directly, number by number, rate by rate.

Q. Okay. So if I said that centers are receiving
higher subsidy rates for the same region and same group
as licensed family homes, you don't have an opinion
about that one way or the other?

A. I do not know what those numbers are.

Q. Okay. You talked about -- you talked about some
of the -- I guess, I think you said the tightening of
the rules or the rules change, that the federal rules
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changed, and as I understand it, your point was that
some of the activities that parents might be
participating in, the State would view those as
qualifying for the program, but you voiced the concern
that the feds might not view those activities as
qualifying?

A. That's correct.

Q. Is that a fair summary?

A. Yes.
Q. Have you received -- has there been any data
on -- let me back up.

Has there been a directive or instruction from
the federal government -- and I'm assuming you're
referring to HHS or the Administration for Children and
Families?

A. I'm referring to both congress and the
implementation of congressional choices within their
budget acts through HHS and their administrative
apparatus by which they do business with states.

Q. And have you received a definitive directive or
instruction to that effect?

A. I believe we have, yes.

Q. Has anybody costed out what the impact of that
anticipated or the rule changes that you're describing,
the impact of that for the State?
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Lake Washington Reporting & Legal Video * 206.686.5034

T O T A T e

No. 82577-7
JSF925 0035



OPITZ - Lavitt (Cross)

Page 152
1

2

o O g o Ou»

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. We have projections, depending on the behavior of
individuals and the degree to which we can be more or
less successful in achieving the participation rates now
required by the federal government and the nature of
penalties, the size of the penalties the federal
government would invoke were we fail to achieve certain
levels of participation.

Q. And is it fair to say that some of those policy
decisions and implementation decisions that you were
describing, those are choices that the current federal
secretary or administration has made; is that a fair
statement?

A. Between congress and the current administration
together have made those assumptions and have embedded
them in both the budgets, their financial scheme and
their actions as administrative agencies.

Q. And would you agree with me that if there were a
different administration, that the federal agency would
have discretion to make different choices around
childcare funding and eligibility rules that you were
testifying about?

A. Not necessarily on its own and not necessarily
immediately. |

Q. So the -- as I understood, you were saying the

implementation of congress's budget decisions came from
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the federal agency; is that correct? |
A. To a degree, the rules and the requirements were
specified by congress, and as is true here, as is also.
true with the federal government, the administering
agencies then have to implement the directives given
them by the legislative body.

Q. And isn't it also true that federal agencies
administering those rules, those statutes, have some
latitude or interpretation for kind of where the rubber
hits the road?

A. In a number of instances, that would be true.

Q. Okay. And is it fair to say that if there's a
change of administration, we could see very different §
policy choices coming out of the federal agency that
oversees these programs?

A. Certainly true that I would speculate that, |
depending on the nature of the change of that ‘
administration, it could get worse or could get better,
but not necessarily directly, because if we would think
we have a math problem with our budgets, theirs is
worse. And, again, it would depend on the nature of the
federal government's choices about how it treats budget
decisions to whether or not congress, together with the
administration, could change things as quickly as we

might surmise they would. Depending on their own
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choices about what they call "pay go" in congress, which
is a concept they're app%ying to themselves that they
have to pay for any new spending by finding savings
elsewhere, everything that's a new spending item under
those provisions has to find a savings someplace else to
pay for it.

Q. Well, let me ask you a simpler question. You're
not testifying today that if there's a change in party,
if there's an Obama administration, that childcare
policy would look unchanged under an Obama
administration from what it does téday?

A. No. I'm simply saying it would not necessarily
be a rapid change, given the circumstances as it relates
to the choices the federal government has made about
these particular provisions. There may well be any
number of other changes and any number of any other
conditions that do change, but their financial situation
is such that they would be hard pressed to make rapid
changes insofar as it might relate to this next biennial
budget.

Q. Let me ask a more pointed example. The kinds of
tightening of the rules that you described for
eligibility of parents, isn't that something that a
federal administration policy change could immediately

address in terms of who's eligible and who's not?
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A. It depends on how congress wrote the rules and
wrote the expectation of the rules.

Q. And have you reviewed what the congressional
statute is?

A. I'm not entirely sophisticated in the exact
nature of the way congress stated those rules, so I
can't speculate as to how easily those rules would be
modified or reinterpreted by a new administration. But
I would quickly add that of the three things squeezing
on these budgets, the large general fund picture that
we've talked about and the increase in caseloads and
costs within the block grants as they now stand, those
two are much bigger and more significant pressures than
the potential of penalties as it relates to
participation rates in the public assistance what we
call welfare box.

Q. So when you were describing being -- the pinch in
the changing rules, we should actually understand that
that's not a significant amount of financial pressure on
the State?

A. It's a significant pressure, but it's smaller
than the other two.

Q. Okay. So it's a smaller amount.

You talked about the governor's directive to the

State to freeze hiring and equipment purchases and some
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1 other things -- you talked about the directive from the

2 governor today, I don't know if it was issued today, but

3 you described it as a hiring freeze, a freeze of

4 equipment purchases, and a reduction of fuel

5 consumption; do you recall that testimony?

6 A. Yes.

7 Q. Did I hear you correctly that that has already

8 produced a $90 million savings or is that forecast to

9 yield a $90 million savings?

10 A. For this fiscal year, if it is to be successful

11 as we marked it up, could generate $90 million in

12 savings. It hat not yet generated that savings.

13 Q. And so that would be for a single fiscal year? g
14 A. Correct. %
15 Q. Would that be the fiscal year that we're é
l6 currently in, that ends June 30th of '09? é
17 A. Yes, that is correct. g
18 Q. Okay. And would there be an ongoing savings of %
19 that into the fiscal year that begins July 1 of '09? é
20 A. That would be a choice left to both the budget

21 process for the governor, as well as for the legislature

22 in the 2009 session as to whether or not to make these

23 savings ongoing or to treat them as one time or some

24 of -- some of each, as we might make those choices.

25 Q. Is that an accounting question or are you saying
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it's a question of whether to keep this freeze in place?

A. It is neither. 1It's a choice among those who
write budgets as to whether or not a freeze and the cuts
implied by the freeze and the capabilities of agencies
to deliver on their missions is sustainable at the level
that we would achieve within this fiscal period, so it's
budget choice as it relates to the operations of state
government and the delivery of services and programs.

Q. Maybe it's because I'm slow and it's late in the
afternoon, I guess what I'm trying to understand is if
these freezes remain in place, does that not hold a
potential for a continued $90-million-per-year savings,
potentially? I understand it's not your decision to
make how it goes, but, conceptually, is that a possible
outcome?

A. Only if you assume that whatever savings you were
able to generate from the freeze were sustainable going
forward and that the vacancies that would occur through
attrition and freezing hiring new, both occurred in
places and in ways that could be sustained going
forward.

Q. And your point is that you run the risk -- the
agency needs to be concerned about continuing to operate
and fulfill its mission if there's an ongoing freeze for

a long period of time; is that part of your point?
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A. No. Our agency at the Office of Financial
Management, the governor and the legislature will be
concerned about the continuing operation of state
government overall and whether such things as the
hiring, equipment, travel freeze, assumed fuel cost
savings can and should be sustained in the manner going
forward. 1It's an open choice as to whether or not all
or some such saving would be sustainable.

Q. Okay. I think that was my question, but you said
it more clearly. Have you looked at any of the costs of
the Union's proposals that are before this ARBITRATOR?

A. I have not looked at any briefing documents that
speak to those.

Q. So you don't know the amounts in play?

A. No, I don't.

Q. Okay. You made a -- I think,.one of your
comments dealt with concern over increased use of
Medicaid, or I don't know if you said Medicaid, but
other public subsidy programs because there was an
economic downturn; do you recall the testimony,
generally?

A. Yes, as I was spéaking to one of the three
pressures on the block grants.

Q. Yes. Isn't it -- well, if you know, isn't it

also correct that by -- if a subsidy rate -- if an
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increased subsidy rate enables family childcare

R T T

providers to stay off of public subsidy or public H

benefit programs, that there's actually a reduction of ]

that kind of pressure that you were just describing, one %
of those three pressures on the block grant funding? Do f
you understand my question? g

A. Well, to the extent that family childcare |
providers would be on the margins standing next to the
caseload and by -- for other reasons or whatever life
circumstances become part of that public assistance
caseload, that would be true. %

Q. Let's look at Employer Exhibit 12, if you would,
if you have it opened.

A. That's that book, my 127

Q. Yes, your book. Employer Exhibit 12.

A. Got it.

Q. I see there's a number, if I'm looking at this
correctly, where when the forecast for expenditures is
done, there's a -- fair to say a certain amount of
growth built into the economic assumptions?

A. Within the baseline expenditures, yes.

Q. So I'm not an economist, Mr. Opitz, so what I
think of it is you know that certain populations of
school children are going to increase, you know that

there's other costs of living, costs -- inflationary
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costs for running a hospital or a prison, and as a
budget person or an economist, you can factor some
measure of anticipated growth along these existing
ongoing expenditures; is that --

A. That's correct.

Q. -- a reasonable layperson's description?

A. That is correct. And to the extent that they
provided them at the Ways and Means staff level, those
details about those assumptions are laid out, attached
documents behind this chart.

Q. And isn't it also correct that there's built in
an assumption of increase in expenditure on employee
wages and salaries?

A. There's a use of the implicit price deflator,
which is one general indicator of inflation to build in

growth in costs for wages. There's a separate line for

health benefits to the extent that those are provided to

State employees. Hiring faculty and staff. Pension
costs are also reflected within these projections going
forward.

Q. So there's -- when these cost assumptions are
generated or calculated, if I'm hearing you right,
there's recognition that employee wages and salaries are
included as something that will grow over the course of

the biennium, there's anticipated growth in that area;
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is that a fair statement?

A. Yes.

Q. Do you know what the assumption is for salary and
wage increase for State employees?

A. As I recall, and I don't see it highlighted here,
but I believe the projected salary increase is at the
1.6 percent or 1.7 percent per year implicit price
deflator rate, which, again, is one general indicator of
cost-of-living changes across the economy.

Q. When you say "cost-of-living changes across the
economy, " you're not suggesting that that is supposed to
capture the CPI 2008 data that we've seen recently for
the Puget Sound region?

A. Well, I'm suggesting that economists have a
variety of ways to measure how the economy is changing
and a variety of ways to measure cost-of-1living changes
across that economy, and one way is the implicit price
deflator. Another way is, as you've mentioned, the
Consumer Price Index, both general measures of
inflation, general measures of cost of living, but the
distinction is that the implicit price deflator accounts
for changes in how people spend money. It accounts for
shifting to lower-cost purchases from higher-cost

purchases, from discretionary to less discretionary

spending and back again. It accounts for movement in
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consumer behavior. Consumer Price Index takes a fixed
market basket of goods and recosts them over a period of
time.

Q. And is it fair to say that the Consumer Price
Index approach attempts to capture essentials, capture
things like fuel and housing and food expenditures?

A. They both do. Both -- both the CPI, Consumer
Price Index and the implicit price deflator capture
both, but the Consumer Price Index assumes that none of
the shifting that we're seeing going on now away from
clothing and household goods toward fuel and food is
happening within the economy. It does not account for
that shift within the economy, it only accounts for
growth in the cost of a fixed market basket of goods
without accounting for consuming behavior change.

Q. Let me direct kind of your attention to the
testimony you offered around forecasting. As I
understood it, you were actually observing or testifying
about forecasts that the Council -- I forget what it's
called, the Forecast Council --

A. Yes, the Economic and Revenue Forecast Council.

Q. You were testifying about forecasts that that
council had generated; is that correct?

A. That is correct.

Q. Has your office also produced a forecast that we
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1 saw in the record today? |
2 A. I believe not.

3 Q. Okay. Are you familiar with the process of

4 forecasting?

5 A. Yes.

6 Q. And have you participated in it, yourself, in the
7 course of your career?

8 A. Yes.

9 Q. And is it fair to say that it's somewhat

10 unpredictable endeavor? You don't know, it's a

11 forecast, you can't predict with any degree of certainty
12 as to what is going to happen five years down the

13 record; is that a fair statement?

14 A. Well, I think it's a fair statement that it's a
15 forecast and that it's, as with all forecasts, it's as
16 likely not to be true as it is to be exactly trué. But
17 forecasts are those choices and assumptions made that

18 are most reasonable within a variety and a range of

19 projections that might be generated of both costs and
20 revenue that look forward in time and are informed as
21 you move forward in time by actual experience and
22 adjusted accordingly.
23 Q. But is it fair to say it's a somewhat risky
24 endeavor, you —-- you're attempting to predict what's
25 going to happen in the future? |
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A. Well, certainly, you're forecasting what the
future economic conditions and revenue conditions for
the State may be.

Q. ©Okay. And do you recall in October 2006 what the
forecasts were for the '09 to 2011 biennium?

A. In October 2006 there was not one for the
2000-"11 biennium issued by the Economic Revenue and
Forecast Council. The first issuance of that period was
February 2008 for the official economic and revenue
forecast for that biennium.

Q. Let me be more broad in my question, and I

appreciate your focusing on the Economic Forecast and

Revenue Council. And let me ask you more broadly

speaking, do you recall your testimony with respect to
the six-year economic outlook in October 2006, when
there was a similar proceeding as we have here today?

A. Yes.

Q. You recall that testimony?

A. Yes, I do.

Q. Do you recall what your testimony was with
respect to the six-year economic outlook regarding
budget deficit or surpluses or whatnot?

A. As best as I can recall from two years ago, we
were speaking about what we would do in reverting to

what amounts to average economic growth or average
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1 revenue growth for periods going forward for which there
2 is not an official forecast from the Economic and

3 Revenue Forecast Council. So a six-year outlook of

4 similar nature two years ago that would have looked

5 forward to the 2000-'ll biennium would have used average
6 economic growth, average revenue growth going forward.

7 I will note that the Economic and Revenue

8 Forecast Council, in light of current events and

9 economic conditions is not forecasting average revenue
10 grbwth for that period. 1In fact, it's coming in

11 somewhat below that. Where average would be about 5.5
12 percent a year, they're at about 4.9, 4.7 percent a

13 year.

14 Q. Mr. Opitz, I'm looking at the six-year outlook
15 from June 2006, so a little over two years ago, and I'm
16 happy to provide this to you if you would like to

17 refresh and take a look at it. But tell me if this is
18 consistent with your recollection, and we can make

19 copies of this, but that for 2009, the testimony from

20 the State was that there was -- there would be an ending
21 balance in the general fund, State general fund of

22 $647 million, and for 2010 a $318 million surplus for

23 the general fund, State. Do you recall generally this
24 testimony at all or is this —--

25 A. Yes.
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Q. Okay. So you would agree with me it's difficult
to predict down the road sometimes with accuracy what
the economic future holds?

A. Well, I would not agree with that insofar as that

- these are fundamentally different numbers and

fundamentally different products, and in that case you'd
be comparing essentially apples and oranges from the
2006 testimony. That outlook is a reasonable long-term
projection based on average growth, not intended as a
forecast, where the product we're looking at today is an
economic and revenue forecast for a fiscal period that
is two years closer in time than we were two years ago
when that was done. Would that that were still true,
and would that, you know, $2-a-gallon gasoline was still
true. $4-a-gallon gasoline and 1ts consequences, as
well as other consequences of the credit crunch and the
housing problems are now resonating in the economy and
have been picked up by the official economic and revenue
forecast for the '09-'11 period.

Q. Mr. Opitz, I guess, I look at these numbers and
it seems they simply are quite wrong. They've missed
the mark, and I hear what you're saying, is, well, we're
closer now and this is a different kind of product, so

it's not the same thing as the testimony offered two

years ago.
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A. Well, for the ~- for the same period of time,
they're fundamentally different products. To compare
apples to apples, you'd be more accurate in comparing
the accuracy of our projections for 2007-'09 from that
chart with the accuracy of the projections for 2000-'11
of this chart, rather than comparing them within the
same fiscal period, '09-'11 to '09-'11.

Q. You would agree that the '09-'l1 numbers that are
in this chart are no longer very accurate?

A. That in the 2006 situation, we had a projection
going forward for average economic and revenue growth
that is not being attained now that we know more and are
two years closer to the time period. This one matters.
And I'll come back to the notion that in the November
revenue forecast is not phrased to us in the form of a
question or an option. It's the revenue forecast that
we are guided to by law to balance a budget against.

That average growth level, while may be
interesting, is not of any consequence now and it won't
matter whether the revenue forecast going into December
might have some inaccuracy or some up or down in it
going forward. The November forecast issued by the
economic and revenue forecast is the law that we're
required to balance.

Q. My question, sir, is simply, as we now sit here

Lake Washington Reporting & Legal Video * 206.686.5034
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closer to 2009-2011, you would agree that the forecast
that was done by the -- that the evidence provided the
State and by your own testimony in 2006 turned out to
not be accurate in gauging the 2009-2011 budget climate;
isn't that correct?

A. I would say that with passage of two years of
time, we know more about the economic and revenue
conditions and would that that were still true. It's
not. We know more now, being two years farther down the
road, and have a revenue forecast in front of us that's
an official issuance of the Economic and Revenue
Forecast Council that will be updated in September and
November, and as I've testified, likely to get worse,
not better going into the actions required by the
governor to balance the budget.

MR. LAVITT: 1I'd like to move to strike the
part of the testimony that was not responsive to a
pretty direct question.

THE ARBITRATOR: Well, I'll have to go back
and figure it out. You know, it is what it is. I
understand what's going on, I think. I think I
understand your point, let's put it that way.

MR. LAVITT: I have nothing further for this
witness.

THE ARBITRATOR: Any redirect?
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MS. WULF: No, thank you.

A R e T T

THE ARBITRATOR: Thank you, Mr. Opitz.

THE WITNESS: Thank you.

THE ARBITRATOR: Off the record.

(Arbitration adjourned at 3:56 p.m.)
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IN INTEREST ARBITRATION

BEFORE TIMOTHY WILLIAMS, ARBITRATOR

SEIU HEALTHCARE 775NW,

Union,
and
Volume IV
STATE OF WASHINGTON, OFFICE OF
FINANCIAIL MANAGEMENT, PERC NO.

21907-01-08-0516

Employer.

In Re: Individual Provider/Homecare
2009-2011 Contract

e e e — — S~ e S e S e

Tuesday, August 26, 2008
9:19 a.m.
5141 Cleanwater Drive SW

Tumwater, Washington

REPORTED BY:

AMY PATRICIA ROSTAD, CCR NO. 1901
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1 A. Not really. I mean, if an arbitration award is
2 issued that's higher, it goes to the top of the line, it
3 goes to the top of the stack. So the policy choice is
4 going to be made in this room to place a legal mandate
5 in front of the Governor and Legislature to pay for
6 something that then crowds out something else, and the
7 rest of the policy choices are about what's crowded out.
8 Q. It's not your testimony that the Legislature's
9 mandated on --
10 A. The Legislature gets an up or down.
11 Q. ~-- what the arbitrator's award?
12 A. The Legislature gets an up or down vote on
13 bargained results. And an arbitration award through us
14 to the Legislature would be offered to them in the same
15 manner as an up or down on the -- on the financials of
16 the award. I don't know exactly, I'm not the lawyer in
17 the room, but I don't know exactly whether or not the
18 Legislature is bound to fund the arbitration award in
19 the same manner as they get an up or down vote over
20 collectively bargained agreement that's offered to them
21 as part of the budget.
22 Q. So when you --
23 A. I know we are. That in balancing our budget in
24 December, we incorporate what the award is, and it goes
25 to the top of the -~ top of the list. It -- it -- it's

Lake Washington Reporting & Legal Video * 206.686.5034
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1 funded as if it were a contractual obligation within our
2 budget deliberations and crowds out something else.
3 Q. Okay. So would you agree that exemptions from
4 the tax code are a kind of expenditure?
5 A. Well, I would agree that the Legislature has made
6 choices to exempt any manner of things from the tax code
7 and offer tax credits, as well. The term of art "tax
8 expenditure" has been used in the past as it relates to
9 credits and exemptions, but I would quickly note that
10 those exemptions, say, in the sales tax as it applies to ;
11 the -- to the business activities includes an exemption §
12 for food, that within the property tax portfolio é
13 churches are exempt from paying property taxes. So g
14 there are any other number of exemptions and credits
15 that are structured within the tax code. And there's
16 some debate as to whether you would call that an
17 expenditure or would you -- you would call that a tax
18 exemption or credit. And then some of them would,
19 perhaps, be more accurately deemed a tax expenditure if
20 they were aimed at a specific purpose to accomplish a
21 specific policy goal.
22 MS. KREBS: I have a few exhibits. I'm
23 wondering if we should just distribute them all at once?
24 THE ARBITRATOR: Sure.
.)25 MS. KREBS: One speaking to this issue and

e e T T T T R T T Y ey T e e

Lake Washington Reporting & Legal Video * 206.686.5034

No. 82577-7
JSF925 0069



EXHIBIT NO. 5

No. 82577-7
JSF925 0054



OFFICE OF FINANCIAL MANAGEMENT

WASHINGTON STATE BUDGET PROCESS

BUDGET DIVISION

JUNE 2008

No. 82577-7
JSF925 0055



A DESCRIPTION OF

The Biennial Budget Cycle

Washington enacts budgets for a two-year
cycle, beginning on July 1 of each odd-
numbered year. The budget approved for
the 2007-09 Biennium remains in effect
from July 1, 2007 through June 30, 2009.
By law, the Governor must propose a
biennial budget in December, the month

Washington State’s Budget Process

Legislature can be modified in any
legislative session through changes to the
original appropriations. Since the inception
of annual legislative sessions in 1979, it has
become common for the Legislature to enact
annual revisions to the state’s biennial
budget. These revisions are referred to as

before the Legislature convenes in regular supplemental budgets.
session. The biennial budget enacted by the
Ongoing May 2008 August 2008 Fall 2008 December 2008
Agency OFM Issues Agencies OFM Review Governor
Strategic }——»| Budget »| Submit Budget and », Proposes
Planning Instructions Requests Governor's Budget to
, Decisions Legislature
Janugry 2009 April/May 2009  May/June 2009 July 1, 2009 Ongoing
Legislature ; i Biennial Performance
Legislature Governor Signs
Convenes (2™ _J Budget Tak M re
- Budaet Budget —»| Budget Takes|—_,| Measu
Monday of 'Passes uage uag Effect Tracking
January)

Roles and Responsibilities in the Budget Process

State agencies are responsible for
developing budget estimates and submitting
budget proposals to the Governor. Once the
budget is enacted by the Legislature,
agencies implement approved policies and
programs within the budgetary limits
imposed by legislation. Under
Washington’s budget and accounting
statutes, individual agency directors are
accountable for carrying out the legal intent
of appropriations.

The Governor recommends a budget to the
Legislature consistent with executive policy
priorities. . Appropriation bills, like other
legislation, are subject to gubernatorial veto
authority and may be rejected in part or in
their entirety within a defined number of
days after legislative passage. After a
budget is enacted, the Governor’s general
administrative duties include monitoring
agency expenditures and helping to achieve
legislative policy directives.

No. 82577-7
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The Office of Financial Management
(OFM) coordinates the submittal of agency
budget requests and prepares the Governor’s
budget recommendation to the Legislature.
Budget staff from OFM work closely with
state agencies to explain and justify planned
expenditures. Analysts evaluate all budget
requests for consistency with executive
policy priorities and to ensure that proposed
expenditures match fiscal constraints. OFM
is also responsible for maintaining the
state’s central accounting system and
developing certain population and
demographic forecasts.

Through appropriations bills, the
Washington State Legislature mandates
the amount of money each state agency can
spend and, in varying degrees of detail,
directs agencies where and how to spend it.
Washington’s bicameral legislature consists
of 49 senators in the Senate and 98
representatives in the House. Specific fiscal
committees have pnimary responsibility for
preparation of the legislative budget. These
include the Appropriations, Capital,
Finance, and Transportation committees in
the House; the Ways and Means, and
Highways and Transportation committees in

- the Senate; and the Legislative
Transportation Committee.

The House and Senate employ staff analysts
to help review and evaluate the state budget,
and to prepare appropriation bills. As with
other legislation, if the two houses cannot

Budget Development Approach

In general, Washington State’s budget
process cannot be characterized by any
single budget decision model. Elements of
program, target, and the traditional line item
budgeting associated with objects of
expenditure (e.g., salaries, equipment) are

agree on a budget or revenue proposal to
implement the budget, a conference
committee of legislative representatives may
be convened to reconcile the differences.

The Economic and Revenue Forecast
Council is composed of representatives
from both the legislative and executive
branches. Each fiscal quarter, the Council
adopts an official forecast of General Fund-
State (GF-S) revenues for the current and (at
some point) the ensuing biennia. These
forecasts, together with any reserves left
over from previous biennia, determine the
financial resources available to support
estimated expenditures. -

The Caseload Forecast Council was
created by the 1997 Legislature and began
operations in the 1997-99 Biennium. The
Council consists of two members appointed
by the Governor and four appointed by the
legislative political caucuses. The Council
prepares official caseload forecasts for state
entitlement programs, including public
schools, long-term care, medical assistance,
foster care, adoption support, adult and
Juvenile offender institutions, and others.

The State Expenditure Limit Committee,
consisting of legislators and representatives
of the Governor and Attorney General, was
established in 2000 to determine the state
General Fund expenditure limit created by
Initiative 601.

all used with performance budgeting in
budget decision-making.

For the 2003-05 Biennium budget proposal,
Washington adopted a statewide results-
based approach called ‘“Priorities of
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Washington State’s Budget Process

Government” that complements the
traditional focus on incremental changes.
This process starts by identifying the key
results that citizens expect from government
and the most effective strategies for
achieving those results. Agency activities
were reviewed in this statewide context and

Budget and Accounting Structure

State government is organized into 124
agencies, boards, and commissions
representing a wide range of services.

While many state agencies report directly to
the Governor, others are managed by
statewide elected officials or independent
boards appointed by the Governor. Most
agencies receive their expenditure authority
from legislative appropriations that impose a
legal limit on operating and capital
expenditures. Appropriations are authorized
for a single account, although individual
agencies frequently receive appropriations
from more than one account.

A few agencies are "nonappropriated,”
meaning that they operate from an account
that is legally exempt from appropriation.
Expenditures by these agencies are usually
monitored through a biennial allotment plan.
There is no dollar limit as long as
expenditures remain within available

Sources of State Revenues

prioritized in terms of their contribution to
achieving these statewide results.

More information on the Priorities of
Government is available on our Web site at
http://www.ofm.wa.gov/budget/pog/default.
htm.

revenues and are consistent with the
statutory purpose of the agency.

The state’s budget and accounting system
includes more than 400 discrete accounts,
which operate much like individual bank
accounts with specific sources of revenue.
The largest single account is the state
General Fund. State collections of retail
sales, business, property, and other taxes are
deposited into this account. Expenditures
from the state General Fund can be made for
any authorized state activity subject to
legislative appropriation limits.

Other accounts are less flexible. Certain
revenues (for example, the motor vehicle
fuel tax or hunting license fees) are
deposited into accounts that can only be
spent for the purpose established in state
law. In budget terms, these are referred to
as "dedicated accounts.”

Washington receives most of its revenue
from taxes, licenses, permits and fees, and
federal grants. Each individual revenue

source is designated by law for deposit into
specific accounts used to support state
operating or capital expenditures.

No. 82577-7
JSF925 0058



Washington State's Budget Process

Sources of State Revenues — All Governmental Funds
2007-09 Biennium Estimates (including 2008 Supplemental Budget)

Charges and Category Dollars in Millions
Miscell
lsc;;:ﬁﬁ:: Licenses, Permits, Taxes $ 33,827
: 249, Fees3% Federal Grants 16,042
i Licenses, Permits, Fees 1,843
Charges and Miscellaneous 16,586
Revenues
TOTAL $ 68,298

Federal Grants

23%

Source: 2007-09 Office of Financial
Management Budget Database.

OFFICE OF FINANCIAL MANAGEMENT May 2008
The chart below displays the major revenue in the current biennium. The Department of
sources for General Fund-State expenditures Revenue collects most of these revenues.

Sources of General Fund-State Revenues
2007-09 Biennium Estimate

Category Dollars in Millions
Business and Retail Sales and Use Tax $ 16,730
?gc.f"l’a""“ Tax Business & Occupation Tax 5,544
3 Property Tax 2,995
Real Estate Excise Tax 1,383
Other** 2,811
TOTAL $ 29,463
" i P'°Pe':Y Source: February 2008, Revenue Forecast Council,
Real Estate ,he' Tax 10% GF-S Cash Basis.
Excise Tax 2 % * “Other” includes revenue from liquor sales, tobacco
5% taxes, lottery proceeds, insurance premiums, efc.

Note: This chart reflects forecasted revenues only.
Additional resources, such as prior biennium balances or
transfers from other funds, may be included in the
budget balance sheet.

OFFICE OF FINANCIAL MANAGEMENT May 2008
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Size and Distribution of the State Budget

The state’s current operating budget for the
2007-09 Biennium (from all fund sources) is
$59.5 billion, as amended by the 2008
Supplemental Budget. A separate capital
budget finances major building, renovation,
and land acquisition projects. The 2007-09
(non-transportation) capital budget for new
projects is $4.4 billion. An additional $2.3
billion is available in reappropriated funds to
allow the completion of capital construction
projects authorized in previous biennia.
Roads, bridges, and other transportation
capital projects are budgeted at $4.8 billion.
(Total Operating/Capital Budget = $71.5
billion).

Operating expenditures are supported by
general state tax revenues, federal funds,
dedicated tax and fee revenues, and other
miscellaneous sources, such as earned
interest and lottery receipts. The capital
budget is primarily funded through general
obligation bonds ($2.1 billion in 2007-09)
and cash revenues from dedicated accounts.
The debt service on non-transportation
general obligation bonds is paid by General
Fund-State resources in the operating
budget.

State operating expenditures can be grouped
into seven broad categories of services:

Human Services, such as mental
health and other institutions, public
assistance, health care, and correctional
facilities.

Public Schools, which represents state
support for Kindergarten-Grade 12 (K-
12) education.

Higher Education in public
universities, community colleges, and
technical schools.

Natural Resources expenditures for
environmental protection and recreation.

Transportation, which includes
highway maintenance, state ferry
operations, and the Washington State
Patrol.

General Government, including the
administrative, judicial, and legislative
agencies.

Other (miscellaneous) expenses, such
as the payment of debt service and
pension contributions for local law
enforcement, firefighters, and judges.

The following chart shows the distribution
of operating expenditures from all funds for
the 2007-09 Biennium. '

Distribution of 2007-09 State Operating Expenditures — All Funds

K-12 Schools

General

Nl Gov.
Other Natural Tr;r;so/po. 6.9%
5.3% Res. =
2.6%
5

Dollars in Millions

Category

Human Services $ 24,411
K-12 Schools 15,168
Higher Education 9,213
General Government 4,132
Transportation 2,279
Natural Resources 1,560
Other* 3,188
TOTAL $ 59,951

Source: 2007-09 Operating Budget database.

* Other includes debt service, pension contributions to
Law Enforcement Officers and Fire Fighters (LEOFF)
and Judges, other education agencies, and special
appropriations.

OFFICE OF FINANCIAL MANAGEMENT May 2008
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The General Fund-State Operating Budget

Approximately $29.8 billion of the state
operating budget for 2007-09 is supported
by General Fund-State (GF-S) tax revenues
and reserves. Because the Governor and
Legislature have the greatest discretion over
how these state revenues are spent,
programs supported by GF-S receive
substantial attention during budget
deliberations.

The following chart shows the distribution
of estimated General Fund-State
expenditures for the 2007-09 operating
budget. The majority of the state General
Fund is spent on education, which includes
the state share of funding for public schools
(K-12), four-year colleges and universities,
and two-year community and technical
colleges.

Distribution of 2007-09 State Operating Expenditures — State General Fund

K-12 Schools
40.9%

Natural
Resources
1.5%

Other 6.8%

General Govt.
3%

Category Dotlars in Millions
K-12 Schools $ 12,196
Human Services 11,008
Higher Education 3,254
General Government 886
Natural Resources 454
Other** 2,040
TOTAL $ 29,838

Source: 2007-09 Operaling Budget database.

* Other includes debt service, pension contributions to
Law Enforcement Officers and Fire Fighters (LEOFF)
and Judges, other education agencies, transportation,
and special appropriations.

OFFICE OF FINANCIAL MANAGEMENT May 2008

General Fund-State Expenditure Trends 1989-91 to 2007-09

Biennium Dollars in Millions Change in Millions
1989-91 12,822.3 2,481.9
1991-93 15,179.9 2,357.6
1993-95 16,3151 1,135.2
1995-97 17,732.4 1,417.3
1997-99 19,157.8 14254
1999-01 21,046.4 1,888.6
2001-03 22,548.8 1,502.4 ’
2003-05 23,671.7 1,122.9
2005-07 27,766.1 4,094.4
2007-09* 29,838.2 2,072.1

* The 2007-09 biennial figure is based on appropriations as of March 2008. Previous biennia represent actual expenditures. Dollars

have not been adjusted for inflation.
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State Staffing Levels
The current state budget assumes
approximately 112,880 FTEs (Fiscal Year
2009) on an annual basis, with the largest
number of people employed in higher
education institutions, correctional facilities,
state social service and health agencies, and
transportation agencies. For budget
purposes, the number of state employees is
measured in Full Time Equivalent (FTE)

Budget Drivers

staff years; i.e., one person working 40

hours a week for a full year is counted as
one FTE staff year. Two people working
half time also count as one FTE. Although
the state provides funding for compensation
for local school teachers, this support is in
the form of grants. Therefore, K-12 teachers
are not considered state employees in
statewide FTE statistics.

In addition to new policies adopted by the
Governor, Legislature, or federal
govemment, the state budget can also be
significantly influenced by demographic and
economic factors. Differences in these
"budget drivers" affect the cost of services
or the number of persons requiring services.
An example of the demographic connection

Spending Limits in the State Budget

appears in K-12 education, where
expenditures for the state’s constitutionally
mandated responsibilities for basic
education are closely tied to the number of
school-age children in the state. Higher-
than-average inflationary costs — such as
those for medical expenses — also affect
expenditures in the state budget.

Major Provisions of Initiative 601 (initially enacted in 1993, statute modified in

2005):

Fiscal Growth Factors and General
Fund-State Expenditure Limit

¢ Establishes a "fiscal growth factor"
based on a ten-year average growth in
personal income.

e  Mandates an annual expenditure limit
on the aggregate of the General Fund-
State and six related accounts (Public
Safety and Education Account, Equal
Justice Account, Water Quality Account,
Violence Reduction and Drug
Enforcement Account, Student
Achievement Account, and Health
Services Account) to be calculated by
the State Expenditure Limit Committee

each November, based on the fiscal
growth factors applied to previous year’s
limit.

e Requires the Governor’s budget to be
consistent with the expenditure limit,
and restricts annual expenditures from
General Fund-State and related accounts
to the limit.

o  Allows temporary expenditures above
the limit after declaration of an
emergency and a 2/3 vote of the
Legislature for a law signed by the
Govemor.

e  The Emergency Reserve Account,
created by Initiative 601, is repealed as
of July 1, 2008, and replaced by the

No. 82577-7
JSF925 0062



Washington State’s Budget Process

Budget Stabilization Account. Any fund
balance remaining in the Emergency
Reserve Fund is transferred to the
Budget Stabilization Account.

Taxes and Fees

e Requires a2 majority vote of the
Legislature to raise state revenues or
make a revenue-neutral tax shift. (2005
legislation)

The Debt Limit

Additionally requires voter approval if
the state revenue measure results in
expenditures above the expenditure
limit.

Limits state fee increases to the fiscal
growth factor unless legislative approval
is received.

There are two debt limits imposed on the
state’s ability to borrow funds to finance
government programs in the capital budget:
the constitutional limit of 9 percent of
general state revenues; and a more
restrictive statutory limit of 7 percent of
general state revenues. The state cannot sell
general obligation bonds if the debt service
from that sale will cause total debt service to
exceed 7 percent of the average of general
state revenues for the preceding three fiscal
years.

The Budget Stabilization Account

ESSJR 8206, “Rainy Day Fund,” passed by
the voters in November 2007, established
the Budget Stabilization Account (BSA),
also known as the Rainy Day Fund.

¢ 1% of general state revenues must be
transferred annually to the BSA.

The size of bonded capital programs
affordable under the debt limit can change
depending on:

The amount of new projects in the
capital budget,

Changes in revenue forecasts that
increase or decrease state revenues,

Changes in the structure of borrowing
(e.g., length of term on bonds), and/or

Changes in the interest rates at which
bonds are sold.

3/5 vote required to appropriate from
BSA.

Exceptions (constitutional majority
vote):
o Employment growth < 1%
o State of emergency due to

catastrophic event.
Takes effect July 1, 2008 (FY 09).
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GLOSSARY OF BUDGET-RELATED TERMS

Account—An independent budget and accounting entity with a self-balancing set of accounts representing all
related resources, obligations, and reserves. Most accounts are set up in state law to isolate specific activities.

Allotment—An agency’s plan of estimated expenditures and revenues for each month of the biennium.

Appropriation—The legislative authorization to make expenditures and incur obligations from a particular account.
Appropriations typically limit expenditures to a specific amount and purpose within a fiscal year or biennial

timeframe.

Biennium—A two-year fiscal period. The Washington State biennium runs from July 1 of an odd-numbered year to
June 30 of the next odd-numbered year.

Bow Wave—Any additional cost (or savings) that occurs in the future because a budget item in the current biennium
is not fully implemented. Example: A program started in the last six months of this biennium might cost $100,000.
If that program operates for a full 24 months next biennium, costing $400,000, then the current biennium budget

decision is said to have a bow wave of $300,000.

Budget Drivers—Economic or demographic factors that have a significant effect on the state budget. Examples:
inflation rate changes, state population in certain age groups.

Budget Notes—A legislative fiscal staff publication that summarizes the budget passed by the state Legislature.
This publication is usually distributed a few months after the end of the legislative session. Budget notes provide
guidance but do not have the same legal implications as appropriation bill language.

Capital Budget and Ten-Year Capital Plan—The long-term financing and expenditure plan for acquisition,
construction, or improvement of fixed assets such as land and buildings.

Debt Limit—Washington State’s legal restriction (RCW 39.42.060) on the amount that can be paid for debt service
on bonds, notes, or other borrowed money. The statute mandates that payments of principal and interest in any
fiscal year cannot exceed 7 percent of the arithmetic mean of general state revenues for the three preceding fiscal
years. The State Constitution (Article 8, Section 1(b)) contains a similar, but higher, debt limit of 9 percent of

revenues.

Dedicated Accounts—Accounts set up by law to receive revenue from a specific source and to be spent for a
specific purpose.

Entitlement—A service or grant that, under state or federal law, must be provided to all eligible applicants.

Fiscal Note—A statement of the estimated fiscal impact of proposed legislation. This cost estimate is usually
developed by the state agencies affected by the bill, and then approved and communicated to the Legislature by the

Office of Financial Management.

Fiscal Year—A one-year fiscal period. The state fiscal year extends from July 1 through the next June 30. The
federal fiscal year runs October 1 through September 30.

Full-Time Equivalent (FTE)—As a unit of measure of state employees: refers to the equivalent of one person
working full time for one year (approximately 2,088 hours of paid staff time). Two persons working half time also
count as one FTE. As a unit of measure of students in K-12 or higher education facilities: refers to the equivalent
of one student attending class full time for one school year (based on fixed hours of attendance, depending on

grade).
General Obligation Bonds—Bonds whose repayment is guaranteed by the "full faith and credit" of the state.

General Fund-State—The general fund represents all financial resources and transactions not required by law to be
accounted for in other accounts. General Fund-State (GF-S) refers to the basic account that receives revenue from
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Washington’s sales, property, business and occupation, and other general taxes, and is spent for operations such as
public schools, social services, and corrections.

GMAP—Government Management, Accountability, and Performance is a management initiative focused on
improving the results of state government. Agency directors report in regular meetings with the Governor on the
most important management and policy challenges. GMAP reports focus on performance in measurable terms.

Incremental Budgeting—Any budget development approach that focuses on incremental changes to a previous
spending level or other defined expenditure base.

Initiative 601—A law on state budget restrictions passed in the November 1993 general election. Its primary
requirements are: an expenditure limit based on inflation and population growth (applicable to state General Fund
expenditures only); an emergency reserve account for any GF-S revenues above the expenditure limit; a percentage
limit on how much state fees can be raised without legislative approval; and a two-thirds legislative vote
requirement on certain state tax increases.

Maintenance Level—A projected expenditure level representing the estimated cost of providing currently
authorized services in the ensuing biennium. It is calculated using current appropriations, the bow wave of
legislative intentions assumed in existing appropriations (costs or savings), and adjustments for trends in entitlement
caseload/enrollment and other mandatory expenses. This number establishes a theoretical base from which changes

are made to create a new budget.

Nonappropriated Funds—Moneys that can be expended without legislative appropriation. Only funds in accounts

specifically established in state law as being exempt from appropriation fall into this category.

Operatmg Budget—A biennial plan for the revenues and expendltures necessary to support the administrative and
service functions of state government.

Performance Measure—A quantitative indicator of how programs or services are directly contributing to the
achievement of an agency’s objectives. These indicators may include measures of inputs, outputs, outcomes,

productivity, and/or quality.

Priorities of Government (POG)—Washington's adaptation of the "Price of Government" budget approach first
developed by Peter Hutchinson and David Osborne. This form of budgeting focuses on statewide results and

strategies as the criteria for purchasing decisions.

Proviso—Language in budget bills that places a condition on the use of appropriations. Example: "Up to $500,000
of the General Fund-State appropriation is provided solely for five additional inspectors in the food safety program.”

Reappropriation—Capital budget appropriation that reauthorizes the unexpended portion of previously
appropriated funds. Capital projects often overlap fiscal periods and it is necessary to reauthorize some expenditure

authority to ensure project completion.

Reserve or Fund Balance—In budget terminology, the difference between budgeted resources and expenditures.

Reversion—Unused appropriation authority. If an agency does not spend all its appropriation in the timeframe
specified by the budget, the authorization to spend that dollar amount expires.

Supplemental Budget—Any legislative change to the original budget appropriations.

10
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Executive Summary

U.S. Economic Forecast

he June 2008 economic and revenue forecast incorporated the preliminary GDP estimate for

I the first quarter of 2008. According to the preliminary estimate, real GDP growth inched up to

0.9 percent in the first quarter of 2008 from 0.6 percent in the fourth quarter of 2007. The

apparent improvement was more than accounted for by inventories, however. Growth of final sales of

domestic product fell to 0.7 percent from 2.4 percent. Consumer spending grew at only a 1.0 percent rate

in the first quarter, which was the weakest gain in 13 years. Consumer purchases of durable goods fell at

a 6.2 percent rate due mainly to a 13.5 percent decline in motor vehicles and parts. Once again the

weakest sector was fixed investment which fell ata 7.8 percent rate in the quarter due to a 25.5 percent

plunge in residential fixed investment. The decline in residential fixed investment subtracted 1.2 percentage

points from GDP growth in the first quarter. The foreign sector partially offset the housing decline by

contributing 0.8 percentage points to GDP growth in the first quarter. Exports rose at a 2.8 percent rate

while imports declined ata 2.6 percent rate. Government consumption and investment spending rose at a
2.0 percent rate in the first quarter, led by a 5.6 percent increase in defense spending.

Payroll employment declined at a 0.3 percent rate in the first quarter compared to a 0.8 percent
increase in the fourth quarter while the unemployment rate edged up to 4.93 percent from 4.83 percent.
The Consumer Price Index rose 4.3 percent in the first quarter following a 5.0 percent rise in the fourth
quarter. The high headline inflation rate was due to energy costs which rose ata 29.3 percent rate in the
fourth quarter and an 18.5 percent rate in the first quarter. Core CPI inflation, which excludes food and
energy, held steady at 2.5 percent. Housing starts plummeted at a 33.0 percent rate in the first quarter to
1.042 million units from 1.151 million units in the fourth quarter. The mortgage rate declined to 5.87
percent in the first quarter from 6.23 percent in the fourth quarter. The Federal Reserve cut its target for the
federal funds rate by 75 basis points and 25 basis points in March and April resulting in a rate of 2 00
percent by April 30.

The fiscal stimulus package is worth $152 billion in the second and third quarters of 2008 (1.1 percent
of GDP), of which $107 billion is for households and $45 billion is for businesses. The rebates give some
help to consumer spending in the second quarter, but their biggest impact is on the third quarter. Oil prices
have moved above $130 per barrel. While the decline of the dollar and “speculation” have had some
impact on oil prices, we believe the main explanation for higher prices is underlying supply/demand. We
assume that West Texas Intermediate averages $129 per barrel over the second half of the year and
remains above $100 per barrel through the end of the decade. We assume that the Fed will keep the
federal funds rate at 2.00 percent through mid-2009. It then begins a tightening cycle, returning the federal
funds rate to 3.50 percent by the end 0£ 2009 and 4.75 percent by the end 0of 2010. The Fed is becoming

~ Executive Summary 1 June 2008
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more concerned about the currency’s weakness, but a meaningful rebound would require the Fed to start
hiking interest rates, which we do not anticipate this year. We project GDP growth in the United States’
major-currency trading partners at 1.6 percent in 2008, down from 2.7 percent in 2007. Growth for other
trading partners should ease from 6.1 percent in 2007 to 5.2 percent in 2008. The forecast assumes that
Congress will not allow all of the Bush administration’s personal tax reductions to expire as scheduled at
the end 0f 2010, but we expect some increase in the income-tax burden, whether through the impact of the
Alternative Minimum Tax (AMT) or through some kind of tax reform that raises a similar amount of
revenues. Spending for the wars in Iraq and Afghanistan continues to climb. We expect real federal defense
purchases to rise 4.8 percent in calendar 2008, up from 2.8 percent growth in calendar 2007. Overall
federal purchases will rise 3.7 percent in 2008, up from 1.7 percent growth in 2007.

Annual GDP growth slowed to 2.2 percent in 2007 from 2.9 percent in 2006. The forecast expects
GDP growth to slow down to 1.4 percent this year and 1.3 percent next year before recovering to 3.3
percent per year in 2010 and 2011. Nonfarm payroll employment growth slowed to 1.1 percent in 2007
from 1.8 percent in 2006. Employment is expected to grow just 0.1 percent this year and 0.0 percent next
year. Employment growth is expected to improve to 1.2 percent in 2010 and 1.7 percent in 2011 as the
economy recovers. The unemployment rate edged up to 4.64 percent in 2007 from 4.61 percent in 2006.
The forecast expects the unemployment rate to rise to 5.22 percent in 2008 and 5.86 percent in 2009,
recovering to 5.70 percent in 2010 and 5.22 percent in 2011. Inflation, as measured by the implicit price
deflator for personal consumption expenditures, eased slightly to 2.5 percent in 2007 from 2.8 percent in
2006. Rising energy costs continue to boost overall inflation. Core inflation, which excludes food and
energy, was only 2.1 percent in 2007. Energy costs will add to inflation in 2008 but will decline through the
remainder of the forecast period, helping to restrain inflation in 2009-2011. The overall implicit price
deflator is expected to rise 3.8 percent in 2008, 2.4 percent in 2009, and 1.6 percent in 2010, and 1.7
percentin2011.

Washington State Economic Forecast

Washington payroll employment rose ata 1.6 percent annual rate in the first quarter of 2008 following
a2.4 percent increase in the fourth quarter of 2007. Manufacturing employment rose at a 1.2 percent rate
in the first quarter due to a 6.4 percent increase in aerospace employment. Manufacturing employment
other than aerospace declined at a 0.8 percent rate. Construction employment declined ata 0.5 percent
rate in the first quarter following a 0.4 percent increase in the fourth quarter. Residential building and
related special trades employment fell at a 5.0 percent rate but this was largely offset by a 3.8 percent
increase in other construction employment. Natural resources (logging) and mining employment, while
small, fell ata 1.5 percent rate in the first quarter as a 6.3 percent decline in logging employment more than
offset a 6.6 percent increase in mining employment. Among the private services-producing sectors,
information employment remained strong witha 5.1 percent growth rate. Software employment increased
ata 4.6 percent rate and all other information employment rose at a 5.6 percent rate. Also strong in the first
quarter were leisure and hospitality (4.0 percent), professional and business services (3.3 percent), education
and health services (2.9 percent), and “other” services (2.0 percent). Employment in trade, transportation,
and utilities was flat in the first quarter while financial activities employment fell at a 0.8 percent rate, the
fourth consecutive decline. In the public sector, state and local government employment rose ata 1.8
percentrate in the first quarter but federal government employment fell at a 2.9 percent rate.

Washington’s personal income in the fourth quarter of 2007 was $0.438 billion (0.2 percent) higher
than the estimate made in February but this was more than accounted for by a revision in the seasonal
treatment of software wages (the personal income estimates for Washington now reflect seasonally adjusted

Executive Summary 2 June 2008
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software wages, previously, software wages were unadjusted). Excluding this impact, the revision was a
reduction of $0.412 billion (0.2 percent). Total wages were $0.786 billion (0.5 percent) higher than expected
in February, again due to the revised seasonal treatment of software wages. Otherwise total wages would
have been $0.064 billion (0.0 percent) less than expected in February. After adjusting for the revision due
to the seasonal adjustment of software wages, the current software wage estimate is $0.056 billion (0.7
percent) less than expected in February. Fourth quarter wages in sectors other than software wages were
$0.008 billion (0.0 percent) lower than expected in the February forecast. Nonwage personal income in
the fourth quarter was $0.348 billion (0.3 percent) below the February forecast. The forecast assumes that
personal income growth fell to 2.5 percent in the first quarter of 2008 from 6.4 percent in the fourth quarter
0f2007. Fourth quarter 2007 income had been temporarily boosted by unusually large bonuses in the
software sector. Personal income, excluding software wages, is assumed to have grown ata healthy 5.6
percent rate in the first quarter of 2008. The forecast assumes that wage and salary disbursements grew at
only a 0.6 percent rate in the first quarter, again due mainly to software wages. Wages outside of the
software sector rose at a 6.1 percent rate. The forecast assumes that income from sources other than
wages grew at a healthy 5.0 percent rate in the first quarter.

The forecast also reflects Seattle consumer price data through April 2008. After trailing the national
average during 2002, 2003, and 2004, December-December Seattle inflation moved ahead of the national
average in 2005, 2006, and 2007. However, Seattle core inflation during the first four months of this year
was only 1.2 percent compared to 1.8 percent for the U.S. city average and headline inflation here was
only 0.5 percent compared to 3.0 percent for the nation. The benign performance so far this year is due to
outright declines in both the core and all items Seattle CPIs between February and April. We do not
believe this is a trend. The stronger inflation in Seattle compared to the U.S. city average during the last few
years is mostly due to shelter costs, in particular, rent and owners’ equivalent rent which is typical of
periods when the local economy is outperforming the nation

The number of housing units authorized by building permit fell 6,800 in the first quarter of 2008 to
31,600 from 38,400 in the fourth quarter. Single-family permits fell 4,000 to 19,000 and multi-family
permuts fell 2,900 to 12,600. The number of single family permits taken out in the first quarter of 2008 was
the lowest since the third quarter of 1986 and the overall number of units authorized was the lowest since
the fourth quarter of 1991.

The decline in Washington housing permits during the first quarter of 2008 was more severe than
expected in February. The current forecast assumes that housing permits will be significantly lower in 2008
than assumed in February but will recover to about the same rate in 2009. The forecast assumes construction
employment will decline about 6,600 from the fourth quarter of 2007 to the fourth quarter of 2008, the
same decline as expected in the February forecast. The forecast assumes little change in the overall level of
construction employment during 2009, 2010, and 2011. The software employment forecast is similar to
the February assumption. Software employment is expected to rise 4,600 from the fourth quarter 02007
to the fourth quarter of 2009 and 5,200 in 2010 and 2011. The software wage forecast has been reduced
anaverage of $0.522 billion per year as a result of a decline in Microsoft’s stock price which will reduce
income from stock options and stock awards. The Washington aerospace employment is expected to

continue to rise through the end 0f 2008, reaching 86,600 in December which is 2,400 higher than assumed

in February. The forecast assumes no further changes in aerospace employment through 2011.

Propelled by continued strength in construction, aerospace, and software, Washington nonfarm payroll
employment grew 2.5 percent in 2007 following a 3.0 percent increase in 2006. Growth in these key
industries is expected to slow, though, and the state will also be adversely affected by the slow growth
expected for the U.S. economy. The forecast calls for employment growth rates of 1.3 percent and 1.0
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~ percent in 2008 and 2009. Employment growth is expected to improve to 1.8 percent per year in 2010
and 2011 as the national economy recovers. Washington personal income growth slowed from 8.4 percent
in 2006 to a still strong 7.4 percent in 2007. Income growth is expected to slow to 5.4 percent in 2008 and
4.7 percent in 2009 before recovering to 6.1 percent and 6.3 percent in 2010 and 2011. After four years
of uninterrupted growth, the number of housing units authorized by building permit fell 3,000 in 2006 to
50,000 and another 2,600 in 2007 to 47,400. Tighter lénding standards and plunging consumer confidence
are expected to depress the single-family market despite lower mortgage interest rates but continued
strong net migration into Washington should support multi-family activity. The forecast expects total housing
permits to decline to 32,900 in 2008 before bouncing back to 44,600 in 2009, 49,200 in 201 0, and
49,800 in 2011, Inflation, as measured by the Seattle CPI, increased to 3.9 percent in 2007 from 3.7
percent in 2006. Core inflation (excluding food and energy) was slightly more moderate but also increased
to 3.5 percent in 2007 from 3.3 percent in 2006. Energy costs will add to inflation again in 2008 raising
headline inflation to 4.7 percent compared to core inflation of 2.9 percent. Declining energy costs in 2009,
2010, and 2011 should help lower overall inflation in those years. The slowdown in the overall economy
should also help restrain core inflation. As a result, Seattle inflation should decline to 2.9 percent in 2009
and 2.0 percent per year in 2010 and 2011.

Washington State Revenue Forecast

Excluding legislation enacted in the 2008 session, the General Fund-State revenue forecast has been
reduced by $166.8 million for the combined 2007-09 and 2009-11 biennia. The new U.S. economic
forecast exhibits weaker growth of GDP, employment and income than did the forecast adopted in February.
The forecast assumes that the economy slumps once again to a near-recessionary state in the fourth
quarter of this year and first half of next year as the impact of the tax rebates wears off. The new forecast
also expects higher inflation in 2008 and 2009 than assumed in February. The weaker national outlook is
the main reason for the reduction in the state’s economic and revenue forecasts.

The June 2008 forecast for the 2007-09 biennium is $29,402.4 million, which is $60.5 million lower
than expected in the February forecast. Of the $60.5 million reduction, $11.0 million is due to legislation
and $49.6 million is due to the weaker economic forecast. The forecast for the 2009-11 biennium is
$31,754.5 million, which is $163 .4 million lower than expected in the February forecast. Of the $163.4
millionreduction, $46.1 million is due to legislation and $117.2 million is due to the weaker economic
forecast. : :

As required by law, optimistic and pessimistic alternative forecasts were developed for the 2007-09
biennium. The forecast based on more optimistic economic assumptions netted $643 million (2.2 percent)
more revenue in the 2007-09 biennium than did the baseline while the pessimistic alternative was $530
million (1.8 percent) lower. An alternative forecast based on the average view of the Governor’s Council
of Economic Advisors yielded $162 million (0.6 percent) less revenue in the 2007-09 biennium than did
the baseline forecast.

Note: The economic data discussed in this chapter were current at the time the forecast was prepared. Many concepts
including real GDP have changed since then due to new releases and data revisions.
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Washington quarterly revenue projection down $167 million

FOR IMMEDIATE RELEASE—June 19, 2008

OLYMPIA— The June revenue forecast for Washington state government shows
projected General Fund revenue down a combined $167 million for the remainder o

this biennium and the next two-year budget period.

The change in the forecast is less than one-half percent of total General Fund
revenue for the two biennia.

"We continue to be in better shape economically than most other states," Gov. Chri
Gregoire said. "When the rest of the nation has economic problems, we are
affected, too. The Bush administration needs to take swift action to turn around the
nation's economy through initiatives that will put people to work and lower gas
prices.

"At the state level, I have taken significant steps to improve the economic security
for Washington families by providing assistance to those who own a home but are i
danger of foreclosure, by helping create 25,000 green collar jobs, and creatlng
training opportunities in high-tech fields for thousands of workers."

Dr. Steve Lerch, the state's interim chief revenue forecaster, said that while the
U.S. outlook is a little weaker since February, state business tax collections have
been on target. However, real estate excise tax collections continue to be sluggish,

reflecting a weak housing market.

"Washington state has a resilient economy — ranked among the best in the nation
— in large part due to the wise investments we made in education, health care and
public safety that give us a future that is the envy of most states," Gregoire said.
"Through these investments and the establishment of a Rainy Day Fund, we’ll keep
our state moving forward."

Overall, the U.S. economy is performing close to what was predicted in February,
with the exception of oil prices, which reached a record high across the nation. The
Federal Reserve appears to be devoting equal emphasis now to maintaining
economic growth and containing inflation.

"Since 2005, our state has added more than 220,000 jobs. Although unemploymen
is up, Washington's annual job growth is 1.3 percent, compared with 0.2 percent
nationally, and Washington's delinquent home loan rates are among the lowest in
the country," said Victor Moore, director of the state budget office.

Revenue for the current budget period, 2007-09, is projected to decrease $49.6
million, resulting in total projected revenue for the biennium of $29.4 billion.
Revenue for the next budget period, 2009-11, is projected to decrease $117.3,
resulting in projected total revenue of $31.8 billion.

The revised forecast leaves $359 million in unobligated General Fund revenue for
2007-09. In addition to the budget surplus, the Rainy Day Account proposed by

7/16/2008
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Gregoire and passed by the voters last fall will contain $442 million in
constitutionally protected reserves, placing Washington in a much better position
than most states to weather the downturn. Nearly 30 states are already
experiencing deficits for the current budget period.

#HH
Contact: Glenn Kuper, Office of Financial Management, 360-902-7607
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DECISION AND AWARD
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STATE OF WASHINGTON, OFFICE OF .
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Robert H. Lavitt
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L INTRODUCTION

This is an interest arbitration proceeding concerning the terms and conditions of
employm_ent of independent child care providers serving families whose child care
expenses are subsidized by the State. It arises under RCW 41.56.028, a section that
adopts (v;/ith some modifications) the interest arbitration provisions applicable to
uniformed employees in Washington such as law enforcement personnel and fire fighters.
The child care bargaining statute, first enacted in 2006 and amended in 2007, establishes
a state-wide bargaining unit' and designates the Governor as the “employer” of child care
providers, solely for the purposes of collective bargaining with respect to authorized
subjects of bargaining.2 The Union was certified as the bargaining representative of the
providers in 2006 pursuant to an election, and the parties bargained an initial collective
bargaining agreement that year covering the period July 1, 2007 through June 30, 2009, a
period coextensive with the State’s 2007-2009 biennium.>

In negotiations during the first half of 2008 for a successor Agreement to cover
July 1, 2009 through June 30, 2011, the parties were able to resolve many of the issues

between them without outside assistance. See, Exh. E-3 (collection of Articles and an

' The bargaining unit includes Licensed Family Homes and License-Exempt providers. The former are
independent home businesses regulated and licensed by the State, while the latter, comprised of family,
friends, and neighbors caring for subsidized children, are not required to be licensed (although they must
meet some minimal qualifications).

? The authorized subjects are economic compensation, health and welfare benefits, professional
development/training, labor-management committees, grievance procedures, and other economic matters.
RCW 41.56.028(1)(c).

3 Some compensation issues in the initial contract, however, were resolved in interest arbitration before
Arbiter Timothy D. W. Williams. See, Exh. E-1, Interest Arbitration Award of Arbiter Williams dated
November 10, 2006.
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Appendix “TA’d” by the parties in April and July of 2008). They could not agree on
some matters, however, and as the statute requires, the parties engaged in mediation with
a PERC staff member. At the conclusion of that mediation process, seven Articles still
remained unresolved. See, Exh. E-4, also in the record as Exh. U-1 (July 28, 2008 letter
from PERC Executive Director Cathleen Callahan certifying seven issues for interest
arbitration). The parties continued to discuss the issues following the formal mediation
sessions, however, and reached agreement on five of the seven Articles that remained in
dispute, including Article 13 which substantially increases the State’s contributions to the
SEIU 775 Multi-Employer Health Benefits Trust on behalf of covered employees within
the bargaining unit. Exh. E-5.

Thus, this proceeding involves only the two Articles on which the parties have
been unable to agree, comprising three distinct disputed contract issues. Specifically, the
parties differ over the appropriate size of an across-the-board increase in subsidy rates for
both the Licensed Family Home and License-Exempt plroviders,4 as well as over the
Union’s proposal to increase the differential between the subsidy rates for “infants”
(comprised of children from birth through 11 months) to 119% of the rate for “toddlers”
(children 12 through 29 months). In addition, the Union has proposed that the subsidy

rate for toddlers in months 12 through 17 be paid at the same rate applicable to infants.’

* The State proposes to increase subsidy rates by 1.6% in FY-2010 and by 1.7% in FY-2011. As of June
2008, the State forecasts a revenue shortfall of approximately $2.7 Billion in the 2009-11 biennium, and not
surprisingly, the State limits its proposed subsidy increases to the forecast of inflation in 2010 and 2011 as
measured by the implicit price deflator (IPD). See, Exh. E-11 at 2. The Union, on the other hand, proposes
across-the-board increases of 7.8% in each contract year, although the testimony made clear that the Union
had additional room to move had the State raised its offer.

* During the course of the hearing, this proposal was occasionally described as “altering” the definition of
“infant” within the child care subsidy structure. Testimony; however, as well as an extensive discussion
during closing argument and during a subsequent telephone conference with counsel for both parties, made
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At a hearing held August 4 through August 8, 2008 in Tacoma and Seattle,
Washington (August 4, 6, and 7 in Tacoma and August 5 and 8 in Seattle), the parties had
full opportunity to present evidence and argument, including the opportunity to examine
each other’s witnesses. The proceedings were marked by a high level of civility and
cooperation, an approach not always found in disputed proceedings, and I commend all
the participants, witnesses as well as counsel, for their constructive approach to creating a
record designed to provide the Arbitrator with all of the information necessary to
faithfully apply the statutory criteria. At the close of the formal evidentiary process on
August 8, counsel argued the issues orally, clarifying their proposals and argurﬁents, and
they a.lso agreed to provide specific pieces of additional information requested by the
Arbitrator.®

Although the statute provides a deadline of October 1, 2008 for submitting the
financial aspects of the Award to the Director of the Office of Financial Management for
inclusion in budget requests for the 2009-11 biennium, RCW 41.56.028(6)(a), the parties
requested an early decision in order to present the Arbitrator’s findings to the Union
membership and to State officials in advance of the statutory deadline. I have been able to

meet the parties’ timetable due in no small part to the efforts of the court reporters to turn

clear that the Union is simply-suggesting an increased rate for “toddlers,” applicable during the first six
months of the “toddler” age range, equivalent to the rate for “infants.” The State has argued against this
proposal, both because of the projected cost and because of potential “confusion” of consumers.

® While some of the information I requested could be provided with little difficulty, at least one issue
ultimately required significant research and the preparation of additional spreadsheets with supporting
declarations. I appreciate the parties’ efforts in responding to my requests.
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around the transcripts,’ as well as the parties’ prompt responses to my requests for
additional information.® |

Having carefully considered all the evidence in light of the parties’ arguments and
the statutory criteria, I am now prepared to issue the following Decision and Award.

II. BACKGROUND

In 2006, the Legislature created the Department of Early Learning (“DEL”) in
recognition of a body of research demonstrating that “the early years of a child’s life are
critical to the child’s healthy brain development and that the quality of caregiving during
the early years can significantly impact the child’s intellectual, social, and emotional
development.” See, RCW 43.215.005(2). Governor Christine Gregoire enthusiastically
supported the implementation of a more cohesive and integrated system of early learning
and has made it one of the comerstones of her administration. The proposal aléo had
strong bipartisan support. One aspect of that integrated system was the creation of a state-
wide bargaining unit of Licensed and Exempt providers. Any Licensed Home or Exempt
provider caring for at least one subsidized child during the course of a year is included in
the bargaining unit, RCW 41.56.030(12), with the Govemnor acting as the putative

“employer” for bargaining purposes.’ The designation of the Governor as the statutory

7 I prepared my initial draft of the Award utilizing uncertified rough drafts of the transcripts, but where I
have cited to the record in the Award, I have also reviewed the certified electronic transcripts I received via
e-mail beginning on August 17, 2008.

& On the other hand, the compressed time frame has made it impossible for me to discuss all the evidence
and argument in complete detail. While I have carefully considered everything that the parties presented
during the hearing (and in subsequent responses to my requests for additional information), in this Interest
Arbitration Decision and Award, I expressly set forth only the most important considerations that have
influenced my decision.

® In addition to Licensed Family Homes and Exempt Homes, child care services in Washington are
provided by Licensed Child Care Centers (“Centers”) which are not part of the bargaining unit. The
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“employer” reflects an economic reality, i.e. although subsidized families are entitled to
choose the care setting in which to enroll their children, the bulk of the compensation for
that' care comes from the State, not the parents.

Interest arbitration is an integral component of the bargaining relationship created
by RCW 41.56.028, as it is for other strike-prohibited units. Initially, the statute simply
referred to the interest arbitration provisions covering uniformed personnel. RCW
41.56.030(7). Those provisions enumerate mandatory considerations for an interest
arbitrator (the employer’s statutory and constitutional authority, stipulations of the
parties, the cost of living, and a catch-all “such other factors . . . that are normally or
traditionally taken into consideration in the determination of wages, hours, and conditions
of employment”). RCW 41.56.465(1)(a) through (e). The uniformed personnel statute
then goes on to set forth the universe of “comparable jurisdictions” an arbitrator must
consider in evaluating compensation for law enforcement and fire fighters, a universe not
well suited to nontraditional bargaining units such as the Independent Home Care or
Child Care Provider units. In 2007, the Legislature amended the statute to.provide more
specific guidance on the selection of comparables in the child care unit, a matter I will
discuss in detail later in this Decision and Award. For now, it suffices to note that the
2007 amendments, in addition to providing additional guidance on the selection of
appropriate comparables, also set forth specific policy judgments that an arbitrator may

take into account in determining terms and conditions of employment for child care

Centers, which provide roughly half of the total child care capacity in the State, see Exh. U-9, are operated
in commercial, nonresidential facilities, with employees who may be entitled to organize and select an
appropriate representative to bargain with their employer. The Licensed and Exempt Homes, by contrast,
are operated by independent small business owners who, in the absence of the statutes involved here, would
not be entitled to bargain collectively with the State.
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providers. Those legislative judgments include recognition of the public’s interest in
reducing turnover and increasing retention in the industry, the State’s interest in
promoting a stable child care workforce providing high quality services, and the State’s
interest in reducing reliance upon public benefits. See, RCW. 41.56.465(4).

As to the last policy judgment, it is important to provide a bit of history. A central
tenet of welfare reform, as enacted at the federal level in 1996, was the establishment of a
policy goal that those receiving public assistance should be encouraged to enter the
workforce and eventually become self-sufficient. Reaching the goal of sustained
employment, however, requires that low income parents have access to affordable child
care, otherwise they would find it difficult, if not impossible, to remain in the workforce.
Consequently, the federal government provides funds to individual states for use in
meeting low income families’ child care needs, including grants under the Temporary
Assistance to Needy Families Program (TANF) and under the Child Care Development
Fund (CCDF). The states are required to provide additional dollars from their general
funds at the level they were being provided prior to the creation of these federal
programs. The State offers subsidies for child care through the Working Connections
Child Care program, a program that provides benefits to low-wage working families;
through the WorkFirst program, for families on public assistance; through a program for
seasonal workers (largely agricultural); and, at least until recently, to children under the
protection of Child Protective Services. Unlike the Medicaid program, however, the
federal government does not match increased funds a state may choose to allocate beyond

the State’s required participation amount.
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III.  STATUTORY CRITERIA
The current statute succinctly sets forth the standards I am required to apply in
resolving this contractual impasse. First, I must consider the general provisions of RCW
41.56.456(1)(a) through (e):
(a) The constitutional and statutory authority of the employer;
(b) Stipulations of the parties;

(c) The average consumer prices for goods and services, commonly known as the
cost of living;

(d) Changes in any of the circumstances under (a) through (c) of this subsection
during the pendency of the proceedings; and

(e) Such other factors, not confined to the factors under (a) through (d) of this
subsection, that are normally or traditionally taken into consideration in the
determination of wages, hours, and conditions of employment.

RCW 41.56.465(1). In addition, following the 2007 amendments, the statute provides the

following additional guidance to arbitrators:

4) For employees listed in RCW 41.56.028 [independent child care providers]:
(a) The panel shall also consider:

(i) A comparison of child care provider subsidy rates and reimbursement
programs by public entities, including counties and municipalities, along the west
coast of the United States; and

(ii) The financial ability of the state to pay for the compensation and benefit
provisions of a collective bargaining agreement; and

(b) The panel may consider:

(i) The public's interest in reducing turnover and increasing retention of child
care providers;

(ii) The state's interest in promoting, through education and training, a stable
child care workforce to provide quality and reliable child care from all providers
throughout the state; and

(iii) In addition, for employees exempt from licensing under chapter 74.15
RCW, the state's fiscal interest in reducing reliance upon public benefit programs
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including but not limited to medical coupons, food stamps, subsidized housing,
and emergency medical services.

RCW. 41.56.465(4). These additional specific considerations, particularly the “may
consider” list in subsection (b), augment the stated purposes of the child care bargaining
statute set forth in RCW 41.56.028, and thus, in deciding the issues before me, I believe
they are important considerations, despite the fact that the statute does not make it
mandatory that I utilize them in reaching my decision.
V. ISSUES

As noted previously, only two Articles are still in dispute. In Article 11.2, the

Union proposes as follows:

11.2 Infant Pay Differential and Age

Infants shall be at least fifteer nineteen percent (159%) above the
Toddler/Rrescheel rate; no rate shall be lowered as a result of this agreement.

For Licensed Family Child Care Providers the infant rate shall be paid through
age 18 months to move closer to aligning the rates with the state’s infant and ~

toddler licensing ratios age-required-for-the-infant subsidy-shall-be-birth-to-18
months.

The Union’s proposal includes two separate components. First, that the differential for
infants—a differential supported by the fact that infants require more hands-on care from
10

the provider—should be raised from 15% above the toddler rate to a 19% differential

Second, the Union proposes that an enhanced rate, equal to the infant rate, continue for

1 The fifteen percent differential became part of the subsidy structure as a result of bargaining in 2006.
One group of providers, in Spokane, retained its prior 16% differential because of the “no rate shall be
lowered” language of the CBA.
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the first six months of the toddler rate, i.e. months 12 through 17."" The State proposes no
change in either respect.

Second, each party proposes an across-the-board subsidy rate increase in Article
12.1 for both Licensed and Exempt Providers. The State proposes that each category of
provider receive an increase in rates of 1.6% effective July 1, 2009 and 1.7% effective
July 1, 2010. Exh. E-7, also in the record as Exh. U-5. The Union proposes increases of
7.8% for each category in each year of the contract. Exh. U-3, also in the record as part of
Exh. E-7.

V. SUMMARY OF ARGUMENTS OF THE PARTIES

A. Summary of the Union’s Arguments

The Union notes that the State has expressly recognized the critical importance of
reliable and stable child care in promoting early childhood development, especially for
low-income working families. Consequently, the Governor and the Legislature have
made support for early childhood development a priority for the State. In 2007,
approximately 30,000 children were cared for in Licensed Homes or License-Exempt
Homes, operated overwhelmingly by females and with median gross revenue (before
expenses) for Licensed providers of approximately $30,000. Thus, argues the Union, this
is a low-wage, largely female workforce, many of whom are people of color. In addition,

Family Homes operated by these minority providers serve larger percentages of the

" The Union’s formal proposal, set forth in the text, actually would result in an increased toddler rate for
the first seven months, i.e. months 12 through 18. The testimony at the hearing, however, as well as
discussion during closing argument and in a post-hearing telephone conference with counsel, confirms that
the Union intended to propose an enhanced toddler rate for only six months.
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subsidized children.'? Thus, the statutory goal of increasing stability and retention in the
child care industry ié of particular importance to those who serve disadvantaged
communities, many of whom may choose providers, at least in part, based on cultural
and/or linguistic considerations.

In addition, notes the Union, this home-based child care industry has historically
been under-compensated, and in fact, a Union expert witness testified that a provider with
the median gross revenue of $30,000 per year, adjusted to account for expenses, would
likely qualify for at least some public assistance programs, e.g. help with health care and
telephone service expenses.”® Tr. Vol. I at 75 (Watkins Test.). Even with increases in
recent years, e.g. 10% for Licensed and 7% for Exempt in the 2007-09 Agreement,
providers remain underpaid, particularly given the spike in inflation caused by fuel and
food prices. Recent CPI-U data for Seattle show that the local rise in the cost of living far
exceeds the national average. See, Exh. U-20. One reason the Legislature made child care
workers eligible for interest arbitration, according to the Union, is to help address these
longstanding deficits in compensétion that interfere with retention and stability in the

Licensed and Exempt child care market."*

12 The State’s bi-annual Market Rate Survey published in 2006, for example, showed that Caucasian
Licensed providers (approximately two-thirds of the total Licensed Homes) had 24% subsidized kids in
their care, whereas Hispanic providers (75%), Native American (52%), Asian (53%), and African
American providers (73%) each served much higher percentages. See, Exh. U-13, Table 34.

13 The State offered census-based data that suggested a higher level of income for self-employed, home-
based child care providers, but because the data reflects household income, it is difficult for me to
determine how much of the income derives from child care as compared to other sources. Moreover, the
data is not necessarily limited to members of the bargaining unit here, i.e. some of the households in the
State’s data may not take subsidized children.

' In fact, the Union points to a precipitous decline in the number of providers between 1996 and 2004
(33%), with a 16% decline from 2004 to 2006. Exh. U-42. The Union attributes a more recent slowing of
the attrition rate to improved compensation as a result of collective bargaining with the State and the
interest arbitration process inherent in that statutory scheme.
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In addition, one of the key concepts of the federal program is “equal access” to
child care for subsidized families. Prior to 1996, federal regulations defined “equal
access” as subsidy rates at the 75™ percentile of the private markét, i.e. three-quarters of
the providers charge that rate or less for private pay clients. Following 1996, the 75™
percentile standard became “aspirational” or a “guideline” rather than mandatory, but still
vit represents, according to the Union, a “best practices” standard.'> Nevertheless, recent
subsidy increases in Washington have been percentage increases across-the-board, i.e.
flat percentages applied to the different rates for categories of children (e.g. infant,
toddler, etc.) and in the six different regions of the State, each of which has its own rate
structure dating from the days when rates were set according to the 75" percentile in each
region. As a result, in the State of Washington, percentile subsidy rates have dipped into
the 20’s,'® and even with recent substantial increases, are estimated by a Union expert
witness to be currently at approximately the 35" percentile.'” Moreover, the State has a
policy of providiﬂg any subsidy increases granted to the Licensed and Exempt Homes to
the Licensed Child Care Centers as well. The Centers, to reiterate, are not part of the

bargaining unit, and they have always had higher subsidy rates than Licensed and Exempt

' On the other hand, testimony on behalf of the State established that “equal access” can be demonstrated
in other ways, e.g. by examining the percentage of providers who serve subsidized families and/or who are
willing to do so. .

'8 See, e.g. Exh. U-25 from the 2006 Market Rate Survey calculating the overall access rate for subsidized
families at the 28" percentile.

17 See, Exh. U-30, calculations by Union expert Hannah Lidman of the Economic Opportunity Institute.
The State has critiqued Lidman’s methodology, but the important point—a point that I do not believe is in
dispute—is that Washington subsidy rates (unlike the rates in Oregon and California) are substantially
below the former 75% percentile standard. At the same time, it is true that Washington covers families at
200% of the federal poverty level (Oregon and California cut off eligibility at 185%) and that Washington
(unlike California) serves all eligible families without a waiting list for benefits. I discuss these issues in
more detail later.
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Homes. The effect of applying flat rate increases both inside and outside the bargaining
unif, given the preexisting rate differential between Homes and Centers, is to widen the
gap between bargaining unit providers and the Centers.'® The Union argues that the gap
should be closed somewhat by larger increases in compensation for Licensed and Exempt
Homes. These increases are supported, contends the Union, by comparison to the
statutory comparabies, i.e. a comparison of the subsidy rates provided by public agencies,
including counties and municipalities, along the west coast of the Unites Sates.'®

B. Summary of the State’s Arguments

The State agrees with the Union’s assessment of the importance of quality child
care to the Governor and to the State as a whole. On the other hand, the current forecasts
of State revenue in the FY 09-11 biennium are for a shortfall of roughly $2.7 Billion,
which, if the Legislature and Governor choose to make a withdrawal from the “Rainy
Day Fund,” could be reduced to just under $2 Billion Exh. E-12. Thus, argues the State,
there is an extremely limited “ability to pay” which is a mandatory criterion the
Arbitrator must apply. Under the circumstances, the State argues that its proposed
subsidy increase of 1.6%/1.7% is evidence of the importance the State attaches to quality
child care.

The State also notes that, during the very week the parties were presenting

evidence in this matter, the Governor instituted a hiring freeze and limits on purchases of

'8 That is so because an increase of the same percentage for Homes and Centers, while it maintains the
percentage relationship between the two, results in a widening dollar amount difference given that the
Centers’ percentage increase is applied to a higher pre-existing rate, resulting in a greater absolute increase.

19 See, RCW 41.56.465(4)(a)(i). I will discuss the application of the comparables analysis, as well as the
other statutory factors, in conjunction with my evaluation of the parties’ specific proposals.
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equipment and on out-of-state travel 2’

The projected problem is serious and stems from
the nature of the State’s tax structure, i.e. the sales tax applies mostly to purchases of
discretionary goods (it does not apply to food purchases, for example). On the other hand,
the current inflationary pressure arises mostly from increases in food and fuel prices. The
former is not taxed, even though we might surmise that a higher percentage of income
might be directed toward purchases of food because of the rising prices, and the latter is
taxed by the gallon, not as a pércentage of the price. Thus, a decrease in purchases of
motor fuel because of higher prices results in reduced revenue.”! Similarly, declining
business transactions as a result of a slowing economy reduce Business & Occupation
Tax receipts which are calculated on the basis of gross revenue.?

Moreover, as a policy matter, the State grants any subsidy increases throughout
the entire subsidy program, i.e. to Centers as well as to Licensed and Exempt Homes.
Thus, the State argues, when considering the cost of any increases granted in this

proceeding, I should include the cost of extending those increases to the Centers.” The

State regards the subsidy program as a unified whole, and as a policy matter, does not

2 According to news reports, the Governor believes these restrictions might result in savings of $90
Million dollars in the current fiscal year. Thus, even if it is true, as the Union argues, that these annual
savings could be continued into the next biennium, the savings would make only a minor dent in the
projected revenue deficit of $2.7 Billion.

2! Even then, of course, the gas tax revenues are set aside for transportation, and absent a change in the law,
would not be available to fund wages and benefits under this collective bargaining agreement.

2 Although there was little discussion concerning real estate excise taxes at the hearing, my understanding
is that it represents a significant component of the State’s General Fund revenues, but with the current
problems in the housing market, receipts have no doubt slowed down. Exh. E-9 at 5.

3 The Union, of course, vehemently opposes any consideration of the cost of extending subsidy increases
beyond the bargaining unit in determining a fair increase for Licensed and Exempt Homes.
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want to disrupt the market by an increase that favors one segment over another, fearing
that approach might reduce access to child care for families outside the subsidy program.
With respect to the Union’s argument about the 75" percentile guideline, the State
contends that the benchmark is inappropriate as a hard and fast rule because states
conduct their market rate surveys differently. Therefore, in the real world, the 75"
percentile in one state may or may not provide the same level of child care access as in
another state. The State also argues that consideration of comparable jurisdictions must
take into account geographical variations in the cost of living, an issue I will consider in
some detail later. Finally, the State notes the substantial subsidy increases granted two
years ago \&hen the ecénomic outlook was brighter, but contends that the current outlook
will require the State to make some very difficult choices among many worthy programs.
Nev¢rtheless, the State points out, it is offering an increase in subsidy rates and has also
committed to increased health insurance contributions (on behalf of approximately 660
eligible providers) totaling $5.45 Million over the course of the contract. The cumulative
incremental cost of the State’s proposals, therefore, is projected at $13.752 Million over
the biennium,?* whereas the Union’s proposals are projected to cost $47.376 Million.”’
The bottom line, argues the State, is that it cannot afford increases at this time at the level

demanded by the Union, despite the important work that child care workers do and the

* If the State continues its policy of extending the same increases to Licensed Centers, the total incremental
cost of the State’s proposals rises to $23.737 Million and the Union’s to $98.009 Million. Exh. E-34.

% In a supplemental declaration provided after the hearing, the State notes that neither party’s costing data
reflects any consideration of projected caseload changes. See, Declaration of Carole Holland, WorkFirst
Coordinator for OFM, § 4. Holland asserts that because neither party accounted for caseload changes, the
costing models of the Union and the State underestimate the number of children to be served (and thus the
cost to the State). While that may be true, there is nothing in the record to assist me in determining
precisely how the cost of the parties’ proposals would be affected. Consequently, I have no choice but to do
the best I can with the costing data in the record.
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priority the State has placed on improving the quality of child care and early childhood
learning.
VI.  ARBITRATOR’S ANALYSIS AND DECISION
A. General Comparables Analysis
During the hearing, the State offered evidence concerning the subsidy rates and

other terms and conditions of employment of child care workers in Illinois and Arizona.
The Union objected that the statute limits comparable jurisdictions to those “along the
west coast of the United States,” and I sustained the objection.”® Although I gave a
capsule explanation of my reasoning on the record, I supplement that explanation here,
hopefully describing my rationale with greater coherence and precision.

The State acknowledges that the statute provides that the Arbitrator “shall”
consider “subsidy rates and reimbursement programs by public entities, including
counties and municipalities, along the west coast of the United States,” RCW
41.56.465(4)(a)(i). The State contends, however, that while the statute requires the
Arbitrator to consider West Coast jurisdictions, nothing in the statute prohibits the
Arbitrator from considering other “comparable” jurisdictions elsewhere under the catch-
all clause, i.e. “such other factors . . . that are normally ;)r traditionally taken into
consideration in the determination of wages, hours, and conditions of employment.”
RCW 41.56.465(1)(e).

At the outset, I note that the State offered the Arizona/Illinois evidence under a

section that is mandatory—that is, the statute provides that if a factor is “normally or

1 did not preclude, however, receipt of evidence about practices in other states to the extent it might be
offered for purposes other than the comparables analysis, e.g. to illuminate the policy considerations a state
might take into account in setting subsidy rates.
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traditionally taken into account,” the Arbitrator shall consider it. Thus, it is not exactly
accurate to say that I have “discretion” to consider Arizona and Illinois. Terms and
conditions of child care workers in those states either represent “factors that are normally
or traditionally taken into account” or they do not. As an aside, I doubt whether
conditions of employment in Arizona or Illinois are “normally or traditionally taken into
account” in setting wages and working conditions in Washington, at least with respect to
workers who provide a local service in a local labor market. But be that as it may, it
seems to me that the direction that the Arbitrator shall consider comparable jurisdictions
“along the west coast of the United States™ carries a negative implication that he or she
may not consider other jurisdictions, i.e. that the statute defines the universe of
jurisdictions that the Arbitrator may treat as “comparable.”

I certainly read the statute that way before the 2007 Amendments, and apparently
Arbiter Williams did as well. See, e.g. Exh. E-1, 2006 Williams Interest Arbitration
Award at 34 (“Whether one restricts comparability to the west coast as provided by
statute, or whether data from Arizona and Illinois are included, the sibling differential is
absolutely unique, etc.”) (emphasis supplied); see also, Award at 28 (“While the statute
clearly limits the Arbitrator to looking at Oregon and California, etc.”). Similarly, in my
2006 Award in the Independent Home Care Provider Interest Arbitration between the
State and a sister local of the Union, addressing tﬁe parallel issue under the statute as it
existed at that time, I held that the former statute limited my consideration to West Coast
jurisdictions. State of Washington OFM and SEIU, Local 775 (Independent Home Care
Providers) at 8 (Cavanaugh, 2006) (“The clear language of the statute, however, requires

that comparables be located ‘on the west coast of the United States’”).
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In sum, at least two interest arbitrators, hearing cases in 2006 under relatively new
state-wide bargaining relationships featuring a “quasi-employment” status for
independent providers compensated (at least in part) by the State, interpreted the former
statute as precluding consideration of jurisdictions not on the West Coast. The question,
then, is whether the 2007 amendments changed the analysis. I find that they did not.
While the 2007 amendments added some clarity about whether counties and /
municipalities could be considered comparable under appropriate circumstances, they did
not address the issue of whether jurisdictions beyond the West Coast, whether states or
otherwise, could or should be considered. Had the Legislature intended that interest
arbitrators should have the option of considering jurisdictions located in other parts of the
country, [ must assume they would have said so given that at least two of those arbitrators
had just held that such considerations fell outside the terms of the statute. Thus, I find that
my analysis of comparability is restricted to jurisdictions “along the west coast of the
United States.”

I turn, then, to the specific issues between the parties, dealing with the specific
comparability.data relevant to each proposal (as well as the State’s ability to pay and the
other statutory factors) in context.

B. Article 11.2 Issues

1. Increase in Infant Differential

The Union proposes that the infant differential be increased to 119% of the

_toddler rate in recognition of the increased workload involved in caring for infants. The
State counters that the 15% differential only went into effect with the present contract,

and that it is too soon for such a substantial additional increase, especially in lean times.

State of Washington (OFM) and SEIU, Local 925 Page 18 of 36
Family Child Care Providers Interest Arbitration
Award for 2009-2011 CBA

No. 82577-7
JSF925 0251



If the experts were predicting solid economic growth and growth in State
revenues, the Union’s proposal might be worth serious consideration. In light of the
forecast of a $2.7 Billion revenue shortfall during FY 2009-11, however, and in light of
the fact that the current differential has only been part of the compensation scheme for a
little over a year, it seems prudent to me to delay further increases in the differential. For
reasons that follow, I believe an investment in an increase of the subsidy rate during the
first six months of the toddler category is a better use of the State’s limited financial
resources. If the choice is between one proposal or the other—and I believe that it is—I
strongly prefer an increase in the toddler rate in months 12 through 17 for reasons that are
set forth in the following section. Therefore, I decline to award the Union’s proposal to
increase the infant differential to 119% of the toddler rate.

2. Enhanced Toddler Rate for First Six Months

The Union argues for an increase in the subsidy during the first six months of the
toddler category®’ and suggests that the rate should be equivalent to the rate applicable to
infants. Such an increase, argues the Union, would provide a partial remedy for a
“misalignment” between the subsidy rates and the allowable number of children less than
two years of age in a Licensed Home. Specifically, the infant rate applies from birth
through 11 months, but drops to a lower toddler rate on the child’s first birthday. On the
other hand, the regulations limit the number of children less than 24 months in a Licensed

Home to two (but the number in some cases can increase to four with another caregiver

21 will call this increase during the first six months the “Enhanced Toddler Rate,” but the parties are free
to call it whatever makes sense to them if they agree on different nomenclature, e.g. Toddler I and Toddler
11
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on staff).”® As a result of this “misalignment,” Licensed providers believe they suffer a
loss of income because once an infant reaches 12 months, the provider cannot replace
that lost income by adding another infant at the higher rate—at least, not without the
increased expense of hiring an assistant—until the child already in care reaches the age of
24 months. Two providers testified at the hearing about the financial loss involved, and
they provided anecdotal testimony about long waiting lists for infant slots, as well as their
sense that a number of providers have decided not to take infants because of the loss of
income frbm that slot between 12 and 30 months.?’ They believe that increasing the
toddler rate for the first six months, i.e. for months 12 through 17, would provide
additional incentive to take infants as well as assist providers in covering the expense of
hiring an assistant should they find that it makes business sense to do so. Thus, the
providers contend, infant slots could be preserved and probably even increased with a
higher rate during the early part of the toddler range.*°

I believe the Union’s proposal to provide increased compensation to Licensed
providers in the first six months of the toddler category has merit. Obviously, children

develop individually, some faster than others, but common sense (as well as the

% See, WAC 170-296-1350(3).

¥ While the data from DEL does not appear to demonstrate a shortage of infant slots available system
wide, see Exh. E-30 at 15, it is certainly possible that in particular local market areas, the demand for high
quality and conveniently accessible infant care exceeds the available infant slots meeting those criteria.

30 Although the providers testified that this is “a 12 month problem,” i.e. the reduced income caused by the
licensing ratio lasts for an entire year, they testified that it would help if the State “met them halfway.” In
addition, there are apparently discussions underway in the “negotiated rulemaking” context (a “meet and
confer” process in which the Union and Licensed Centers discuss the content of regulations with the State)
about changing the staff-to-child-ratios to provide a maximum of two children under the age of 18 months
without an assistant. Tr. Vol. I at 44; Vol. II at 261-62. If that rule were adopted by the State, the Union’s
current proposal would align precisely with the ratio regulations.
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testimony of the providers Ms. Hall and Ms. Smiley), tells us that a child 365 days old is
not 15% easier to care for than a child 364 days old.? '\It thus makes sense to me that there
should be an additional rate between infant and pre-school to account for the continuing
difficulties of providing hands-on care for children between the ages of 12 months and 18
months, especially given the fact that the ratios prevent providers from caring for more
than two children under 24 months in a Licensed Home. On the other hand, as the
providers testified, additional compensation in the first six months of the toddler category
would assist in covering the cost of an assistant (which consists not only of wages, but
also payroll taxes, etc.). Moreover, if a provider found that it made economic sense to
hire an assistant, two additional slots for children under two years old could be created (if
justified by the provider’s local market).*” In difficult economic times for the State—and
with scarce funds to achieve the State’s childcare policy goals—it makes sense to
carefully target areas in which the State’s assets can produce a multiplier effect by
addressing several problems at once—e.g., in this case, increased provider compensation
that could improve retention, a potential to preserve or perhaps even add available slots

for infants and early toddlers, additional employment opportunities for child care workers

3! Although Oregon utilizes the same definition of “infant” as Washington for subsidy purposes, i.e. birth to
12 months, I note that California applies its initial rate from birth to 24 months. Thus, the concept that a
child ceases to be an infant at 12 months is not universally accepted. In fact, experts in the field appear to
agree that the concepts-of “infant” and “toddler” are overlapping. See, “Caring for Our Children: National
Health and Safety Performance Standards: Guidelines for Out-of-Home Child Care,” Exh. U-37 (“infant”
defined as a child between birth and ambulation, “usually” between the ages of birth to 18 months, whereas
“toddler” is defined as between the age ambulation and toilet training, “usually” a child aged 13 to 35
months.

32 ] also agree that it is possible the additional compensation could prevent the /oss of infant slots that
already exist by addressing concerns that have caused some providers to stop providing infant care. Tr. Vol.
IT at 312-13. Thus, the Union’s proposal addresses the issues of stability and retention in the child care
provider network, as well as fostering parent choice—important components of both federal and State child
care policy.
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(to the extent providers decide to hire assistants), and added choices for parents in terms
of high quality and convenient facilities to care for their young children.*®

I will award a form of the Union’s proposal, ﬁr;)viding for an “Enhanced Toddler
Rate” in months 12 through 17 computed as follows: the percentage across-the-board
increase awarded below shall be applied to the old toddler rates in order to determine the
new “Regular Toddler Rates.” In months 12 through 17, however, an “Enhanced Toddler
Rate,” equal to 115% of the “Regular Toddler Rates,” shall be applicable.>* The State
estimated the cost of the Union’s proposal at $353,000 for the biennium plus an
additional $619,000 for Licensed Center parity (i.e. the cost of extending the increased
rate to Licensed Centers),35 for a total of $972,000. Exh. E-34. On the other hand, the

State calculated this cost assuming the Union’s proposed 7.8%/7.8% subsidy increase as

3 To the extent the State argues that the data shows no shortage of available infant slots, Exh. E-30 at 15, I
note that the DEL data in the record is region-wide and does not necessarily establish that there are
conveniently located vacancies close to any particular family. The data also does not factor in issues of
quality, i.e. some of those vacancies could exist because families are reluctant to commit their children to
those particular facilities. In any event, the cost of the Union’s proposal is relatively modest, even in this
lean budgetary climate, and the potential benefits of the change are worth the cost, even if there is no
technical shortage of infant slots judged on a region-wide basis.

* While this “Enhanced Toddler Rate” happens to equal the current “Infant Rate,” in my mind the two are
independent. In other words, the rates appropriate for the infant category may or may not continue to be
appropriate for early toddlers, and therefore I believe that it promotes clarity for the parties to de-link the
two rates. In other words, in future negotiations, the parties should be free to adjust the rates as experience
demonstrates. It is possible, for example, that the parties might wish to raise the infant differential in the
future without necessarily increasing the Enhanced Toddler Rate. Keeping the rates independent of each
other provides maximum flexibility for the parties to respond to evolving conditions. It also avoids adding
to the families’ confusion in a regulatory scheme that is already complex enough.

3 As previously noted, the Union argues that the State’s policy of extending Licensed Home subsidy rate
increases to Licensed Centers as well—even though the Centers are not part of the bargaining unit—should
not be considered by the Arbitrator in determining the incremental cost to the State of the Union’s
proposals. I cannot say that the State’s parity policy is irrational, however, and thus while the cost of Center
parity may not be controlling, I find that it fits logically within the criterion of “ability to pay” and thus
should be given some appropriate weight.
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well as the increase in the infant differential to 119% of the toddler rate.*® Because I have
not awarded the Union’s proposed increase in the infant differential, however, and
because (for reasons that follow) I have determined that the State cannot afford an across-
the-board subsidy rate increase of 15.6% in the next biennium, the actual cost of this
proposal will be far less than if it were added on top of these other substantial increases.
In addition, the State’s cost estimate is based on the maximum rates, but as set forth more
fully below in connection with the subsidy rate increase proposals, historically the actual
rate paid by the State has been less than the maximum. That fact also will likely re;duce
the cost below the State’s estimate reflected in Exhs. E-34 and E-38. Therefore, I find
that the State can afford the estimated cost of this “alignment” proposal, even under these
difficult economic conditions, given the priority afforded early childhood education in
State policies, and in light of the fact that the proposal advances several important
statutory interests at once.”’

B. Article 12.1 Issues — Increased Subsidy Rates

Each party suggests an across-the-board increase in subsidy rates, but they differ

markedly on what the increase should be. In resolving these questions, I have carefully

36 I do not believe that the basis of the State’s calculation is necessarily clear from the testimony or from
Exh. 38 itself, but it is apparent from the formulae in the State’s electronic costing spreadsheet provided to
me following the hearing at my request.

37 In discussions between the parties and the Arbitrator following the formal hearing itself, the State argued
that there would be an additional cost to implement this proposal, namely that the proposal would add
another occasion on which a case worker would be required to manually approve the transfer from one
category to another. The State estimates that process would take approximately fifteen minutes for each of
the 10,000 or so children affected, or the equivalent of slightly more than one-half FTE per year during the
course of the biennium (one-quarter hour times 10,000 children equals 2500 hours). During a time in which
the Governor has instituted a hiring freeze, the State argues, the proposal would place a heavy burden on a
reduced staff. While I am sympathetic to those concerns, I do not believe they alter the analysis sufficiently
to justify denying the Union’s proposal.
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considered all the statutory factors, but I expressly discuss here only the most important
in my analysis—the appropriate comparables suggested by the parties, the cost of living,
and the State’s ability to pay—each of which is a mandatory consideration—as well as
the State’s enacted policies with respect to the importance of early childhood
development and support of low income families and their children. The latter is a very
important consideration in my analysis, even though it is technically discretionary.

1. Analysis of the Parties’ Proposed Comparables

For Licensed Homes, the Union has offered a chart of the leading and lowest
subsidy rates broken out by each category of child (infant, toddler, etc.) for current
Washington rates, as well as the rates that would apply under each party’s subsidy
increase proposal, and then comparing those rates to the current “leading” and “lowest”
subsidy rates for Oregon, Califomié, and City of Seattle. Exh. U-27. The chart,
unadjusted for differences in the cost of living, shows that the State’s proposed subsidy
rates would generally put bargaining unit providers ahead of the group the Union
considers their peers in Oregon (certified providers), but behind current California rates.*®
Id. Another set of charts provides more detailed California comparisons of potential
comparables with a comparison of the rates applicable in the various Washington DSHS
regions with those applicable in California counties of similar population (2003), mediaﬁ

income (2005), and numbers of licensed providers (2006). Exh. U-28.* Again, the charts

3% With respect to Exémpt Homes, the Union has presented a similar chart, also unadjusted for cost of
living, which shows Washington providers behind California by a substantial amount, while ahead of
Oregon in “lowest rates,” but lagging Oregon in “leading rates.” Exh. U-33.

3% While the data used to determine “comparability” is somewhat dated, Kurstan Holabird of the Union,
who created the chart, explained that in each case the data was the most recent available.
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show that providers in the Washington regions are generally behind their California
counterparts in the counties selected, but the data is not adjusted for differences in the
cost of living. The Union also notes that Oregon provides subsidies equal to the 75™
percentile, as compared to Washington’s estimated 35™ percentile, and that California
sets its subsidy rates even higher, at the 85™ percentile. Exh. U-29.4

The State, by contrast, provided state-wide average data for Washington,
comparing that data to rates for registered providers in Oregon, for certified providers in
Oregon, and fqr providers in selected California counties that were utilized by the State in
the 2006 interest arbitration—namely, Alameda, Fresno, Los Angeles, Sacramento, San
Bernardino, and San Diego counties. The rates are adjusted for the cost of living using
data from 2008 Runzheimer Reports, a private firm that collects cost of living data.*'
When adjusted for the cost of living, Washington’s current average state-wide subsidy
rates compare favorably with the average state-wide rates in Oregon (but not the average

state-wide California rates). Washington rates compare more favorably to the cost-

2 On the other hand, as the State points out, Oregon caps eligibility at not more than 185% of the federal
poverty level as compared to Washington’s eligibility cap of not more than 200% of the poverty level, i.e.
Washington families with greater incomes are eligible to receive benefits. Similarly, California limits
eligibility to families at or below 185% of the poverty level, and although subsidies are pegged at the 85™
percentile (higher than Washington’s estimated 35" percentile), at that level, California cannot provide
benefits to all eligible families. The evidence establishes that as of September 2007, there were more than
135,000 eligible families with more than 204,000 children on waiting lists to receive bénefits for which
they have been authorized. Exh. E-24A. It appears that California, at least, has achieved higher percentile
subsidies at the expense of providing benefits to all eligible families. I must keep this difference in
philosophy in mind in evaluating the “comparability” of Washington and California subsidy rates.

! According to Dr. Irv Lefberg, the State’s main witness on cost of living comparisons, the Department of
Defense uses Runzheimer data in calculating “cost of living” payment differentials for personnel stationed
in different parts of the country.
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adjusted California county rates, although they lag some of the California counties (e.g.
Sacramento and Fresno) by relatively substantial margins in some categories. Exh. E-19.
On the other hand, the State notes that it contributes toward health insurance premiums
for Licensed providers, which California does not. In addition, Washington Licensed
providers receive some paid time off (e.g. compensation for a limited number of days
even if a child is absent, as well as paid training days and paid holidays if the Licensed
Home is closed) that are unavailable to California providers. Oregon providers, while
they are eligible to be paid for some absent days, do not receive paid training days or
holiday pay. Exh. E-19.

As previously noted, in comparing these subsidy rates, I must also take into
account the differing subsidy policies of the various states, e.g. both Oregon and
California have lower income caps for eligibility than Washington, and California also
has a substantial waiting list for benefits—at least in part, no doubt, as a result of
provi‘ding subsidies at the 85™ percentile. Oregon, on the other hand, does not have a
waiting list despite providing subsidies at the 7 st percentile. Nevertheless, the record
establishes that Washington has chosen to provide benefits to a larger universe of
families (in terms of income) than either Oregon or California, and that fact means that I
must consider more than just the subsidy rates in determining the extent to which Oregon
or California (or California counties) are truly “comparable.”

In sorting through the information provided, I find the parties’ comparability data

less useful than I would have hoped. Because the Union omitted any comprehensive

“2 The Union notes that the rates for California providers may change in March 2009, and while that is no
doubt true, [ take arbitral notice of the current budget crisis in California which has been much in the news
in recent weeks.
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consideration of variations in the cost of living between jurisdictions, it is difficult to
compare apples to apples with the various subsidy rates.*> On the other hand, the State
used what seemed to me to be quéstionable methodologies in calculating its cost of living
data. For example, the State calculated the state-wide California cost of living quotient by
using a weighted average of just six cities—Oakland, Fresno, Los Angeles, Sacramento,
San Bernardino, and San Diego. There is no showing, however, that a weighted average
of these cities* accurately reflects a weighted cost of living quotient for the entire state of
California.*’ The same is true of the Oregon data which relies on a weighted average of
Portland and two of its suburbs (Gresham and Beaverton), in addition to Salem and
Eugene, to represent the cost of living in the entire state.

As a result, it is difficult for me to form reliable conclusions about the relative
subsidy rates across categories for the various jurisdictions. The most I can say is that
there may well be significant variances between the cost-adjusted average subsidy rates

in California as a whole as compared to Washington (the State’s own data would suggest

I recognize, however, that detailed cost of living data may not be readily accessible to the Union.

* The record is also somewhat confusing about whether “cities” or “counties” are being offered as cost of
living comparators. Dr. Lefberg described the data as applying to the “cities” listed, and testified that the
“aggregate of CA Cities” data represented a weighted average of the “cities” contained on the list. See,
Exh. E-13 and Tr., Vol. Il at 453-54. I understood that the corresponding Oregon data was derived in the
same fashion. On the other hand, Exh. E-19 lists the “counties” in which those California cities are located
and uses those “counties” as comparators for Washington as a whole. In other words, Exh. E-19 treats the
cost of living in the cities listed as proxies for the cost of living for each county in which those cities are
located. That data could be accurate, of course, or at least close enough to be useful. The state of the record,
however, does not enable me to determine the extent to which the cost of living data for these cities
accurately reflects the cost of living for the county as a whole, just as the weighted average of the various
cities may or may not accurately reflect the cost of living in California as a whole. These discrepancies
leave me unsure of the precision of the data.

* Nor is it clear to me from the record why the individual California jurisdictions selected by the State are
truly “comparable” to the State of Washington, although I understand the State used these same
jurisdictions in the last round of bargaining and in interest arbitration in 2006.
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that), but it is difficult to tell how great the variance is when adjusted for the relative cost
of living.* In better economic times, accuracy in these data sets would be more
important, and might even be critical. On the other hand, the current economic climate
means that the State is facing a massive revenue shortfall in FY 2009-11, and thus the
mandatory consideration of the State’s ability to pay is more likely to shape the outcome
here than computations of the precise cost-adjusted subsidy differentials.

2. State’s Ability to Pay

Turning to ability to pay, then, [ must take into account the projected financial
condition of the State, the level of incremental cost already part of the biennial cost of the
Agreement because of TA’d items (specifically, additional contributions toward health
insurance of $5.45 Million for .the 2009-11 biennium), and the cost of the increase in the
subsidy rate for the first six months in the toddler category already awarded above. At the
same time, I must also keep in mind the priority the State has placed on early childhood
care 'and learning, while not forgetting that many other worthy programs and workers will
be clamoring for their “fair share” of a pot of revenue that will very likely turn out to be
much smaller than might have been anticipated a year or so ago.

I begin with the State’s revenue forecast. It is true, as the Union notes, that
economic forecasts, particularly forecasts of revenue several years into the future, can be
far off the mark. On the other hand, it would be foolish of the State (and of an interest
arbitrator) to award expensive contract improvements based on little more than a hope

that actual future revenue will, in fact, turn out to be substantially greater than forecast.

 As noted above, however, I would have to consider other factors, such as paid time off and health care
contributions, not just the bare subsidy rates, in comparing child care provider compensation.
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Moreover, the Governor and the Legislature are required by law to present a budget in
balance with a forecast of revenues that will be produced later in the year, and while it is
possible that economic conditions will change sufficiently between now and then to
reduce the current projection of a $2.7 Billion shortfall, Exh. E-12, the forecast in June
2008 was lower than the forecast in February 2008, Exh. E-11 at p. 4, and recent monthly
collections of revenue seem to confirm a trend that is worsening, not yet getting better.*’
Based on these considerations, the State offers increases for both Licensed and
Exempt providers of 1.6% in FY-2009-10 and 1.7% in FY-2010-11. The cost of these
subsidy increases for Licensed providers, as calculated by the State, would be
approximately $5.68 Million for the biennium as compared to a cost of $27.68 Million
associated with the Union’s 7.8%/7.8% proposal. Exh. E-32. The Union costs its proposal
for Licensed providers at $26.86 Million. Exh. U-36. The State projects that its proposal
would cost $2.785 Million for the Exempt providers, whereas the Union’s proposal
would cost $12.78 Million. Exh. E-33. The Union calculates that its proposal for the
Exempt group would cost the State $8.964 Million during the life of the Agreement. Exh.

U-36.%

7 Thus, even though it is true, as the Union has noted, that it is up to the Legislature to allocate scarce
funds among the State programs, a projected severe shortfall in collected revenue severely limits the
Legislature’s options in that regard. Moreover, I am required—both by the law and by the ethics of my
profession—to apply the statutery criteria to the best of my ability, and it would be improper for me to fail
to do so simply because the Legislature and the Governor have the ultimate responsibility to craft a
balanced budget for the next biennium.

“8 The State’s estimate of costs includes the “employer costs” of making FICA, FUTA, and SUTA
contributions on behalf of Exempt providers that are technically the responsibility of the families receiving
services, but which the State pays on their behalf. It is not clear to me whether the Union’s calculation
includes those amounts or not, but it seems unlikely to me that the difference between the two estimates
could be explained on that basis. In any event, with or without those added costs, it is clear to me that the
State cannot afford the Union’s proposed subsidy increases.
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Facing a revenue shortfall approaching $3 Billion during the next biennium, the
State simply cannot afford the increased subsidy rates proposed by the Union. I note,
however, that when Arbiter Williams granted substantial increases in Year I of the
current Agreement followed by smaller increases in Year II, he observed that the first
year should be regarded as “catch-up” for past deficits in fair compensation, and that the
second year should be viewed as maintaining the ground gained. Exh. E-1 at 28, -
Williams 2006 Award. Demonstrating the difficulty of projecting future revenue and
expenses accurately, however, inflation has been and continues to be higher than
originally anticipated for 2008. The State’s economists are now predicting an inflation
rate of 3.8% for thé year,49 as measured by the implicit price deflator (IPD), lowering. to
2.4% in 2009. Exh. E-11 at 2. In other words, for the last half of 2008, during which the
3% raise will be in effect, inflation is likely to exceed the subsidy increase and to erode
real income for the providers, contrary to Arbiter Williams’ intentions. Some of that lost
ground may be regained in the first half of 2009, when IPD inflation is forecast to be
2.4%, but it might be lost again in the second half of 2009 under the State’s 1.6% offer

which is pegged to predicted inflation in 2010.%° As previously noted, CPI data, measured

*® That projection is consistent with the running “annualized” inflation rate (as measured by the IPD)
published in July 2008 on the website of the Municipal Research and Services Center of Washington
(“MRSC”). During the first four months of 2008, the annualized rate of inflation exceeded 3%, and was as
high as 3.509% in January. These figures, moreover, do not include May and June, two months of high
energy prices. The CPI numbers are no doubt higher. See, e.g. Exh. U-20 (year-over-year inflation of 5.8%
for June 2007 to June 2008 in the Seattle-Tacoma-Bremerton statistical area, with food, motor fuel, and
housing costs rising at substantially higher rates).

5% These forecasts of inflation appear to be based on calendar years, not State fiscal years. Consequently,
the data do not exactly match with the time periods during which the increases in subsidy rates will be in
effect. | have assumed a constant inflation rate in this discussion throughout the calendar years involved
because that is the best I can do with the data I have, even though I recognize that it may result in less than
completely accurate projections of the impact of inflation on the providers.
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by a fixed “basket” of goods and services that does not take immediate account of
changes in consumer purchasing patterns, may well be higher.s' See, Exh. U-20.

In sum, although Arbiter Williams, using data then available, thought that a 3%
increase in the second year of the current contract would enable providers to “maintain”
their income levels, unexpectedly high overall inflation in the second half of 2008
threatens to erode subsidy rate gains achieved in the first year of the current Agreement.
On the other hand, in addition to subsidy rate increases in both years, the State has agreed
to increase health insurance contributions by $5.45 Million during the life of the new
Agreement, an amount that is roughly equal to the cost of the State’s offered subsidy rate
increase for Licensed providers ($5.68 Million) as reflected in Exh. E-32.>2 Also, I have
awarded above a form of the Union’s “alignment” proposal that raises subsidy levels in
the first six _months of the toddler classification.

Taking all these factors into account, I find that the State’s total package for 2009-
11, including the additional health care contributions and the “Enhanced Toddler Rate”
awarded above, may well keep pace with inflation (at least as measured by the IPD) at a
time when projected budgetary shortfalls will no doubt create great pressure to cap

increases at the cost of living. As I have previously noted, the State cannot afford the

3! The Union argues that the statutory criteria—*“the average cost of goods and services”™—better fits the
CPI measurement than the IPD. I agree with the State, however, that the statute does not prescribe one
measure or the other, and both indices measure (albeit, in different ways) “the average cost of goods and
services.” Thus, I consider both measures.

52 Apparently, the increase in State health insurance contributions will benefit only about 20% of Licensed
providers, just 660 out of a total of roughly 3400. See, Exh. U-10. Nevertheless, the State’s agreement to
contribute toward health insurance constitutes a significant incremental cost to the State on a matter of
great importance to the Union and to the members of the bargaining unit as a whole, because it potentially
sets the stage for broader benefits and/or broader participation in the future. For both of these reasons, I
cannot discount the importance of the changes to Article 13 (see, Exh. E-5) in calculating whether the
bargaining unit, as a group, is “maintaining” compensation and benefit levels.
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Union’s proposed subsidy rate increase of 7.8% in each year for Licensed providers.*?
The Exempt providers, however, face the prospect of effectively giving back some of the
subsidy increases awarded by Arbiter Williams because of greater than anticipated
inflation, and they will not share directly in the improvements in health care contributions
and in the Enhanced Toddler Rate that hopefully will enable the Licénsed providers to
keep pace with the cost of living. Moreover, I note that Arbiter Williams in the last
interest arbitration granted higher increases to the Licensed provider group than to the
Exempt Family Homes.>* As a result, the Exempt group has less to “gi\?e back,”
especially without the benefit of the other major improvements in this contract. At the
same time, I agree with the Union that the Exempt Homes provide an important child
care resource, where children can be cared for by a trusted relative, neighbor or friend,
and in a setting (often in the child’s own home) that may be more sensitive to cultural and
linguistic values important to parents.

Considering all these facto.rs, including the stated policy of the State of
Washington to preserve parental choice and to foster stability, quality, and retention in

the child care industry, I find that the State’s proposed subsidy increases are insufficient

*3 I recognize that the Union’s proposal was designed to result, through bargaining, in a rate increase of
something less than 7.8% in each year of the Agreement. Whatever rates the Union had in mind, however,
given the current economic conditions and the other terms of the Agreement—both those agreed by the
parties and those awarded by the Arbitrator—I find that subsidy rate increases above projected inflation are
unwarranted, no matter how well deserved. That is, even taking into account the public policies expressed
by the Governor and the Legislature, the focus in this year should be attempting to keep pace with inflation
and to maintain prior increases during a projected budgetary crisis.

** 1t is also true that because of the low hourly rates applicable to the Exempt providers, i.e. a little over
$2.00 per hour per child, even a 4%/3% raise, such as that awarded by Arbiter Williams, results in a very
small absolute increase, smaller than an equivalent percentage applied to the Licensed Home full-day and
half-day rates. Thus, in absolute dollars, the Exempt providers effectively fell even farther behind the
Licensed group than a simple comparison of the percentage increases might suggest. It therefore seems all
the more important to me that the Exempt providers keep pace with inflation if at all possible.
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for the Exempt providers. I will award, instead, a 1.6% hourly rate increase effective July
1, 2009, as the State has proposed, but an additional increase of 2.0% effective July 1,
2010 instead of the State’s proposed 1.7% increase.’> While these increases are not a
great amount in absolute terms, they are hopefully sufficient to allow the Exempt
providers to maintain ground while the State weathers the current economic downturn.
Moreover, by placing the larger increase in the second year of the biennium, even though
higher inflation is expected in the first year, the overall cost to the State is significantly
less.’® In addition, the State’s economic forecast predicts higher growth in 2010 and
2011, Exh. E-11 at 2, which should help the State absorb the modest increase in Exempt
provider compensation during that time.

I will award the same 1.6%/2.0 % increases to the Licensed Homes. Although
Arbiter Williams in the 2006 interest arbitration proceeding awarded different rate
increases to the two groups, neither party has suggested here that I should continue that
trend. In fact, the State’s concerns about parity of subsidy rates for Licensed Centers and
Licensed Homes, as well as a general reluctance to distort the market by favoring one
group of providers over another, would seem to argue in favor of granting the same level
of increases to Licensed providers as to the License-Exempt group. The cost of doing so
is again relatively modest—$6.034 Million for Licensed as compared to $5.68 Million
under the State’s proposal-—and even parity for the Centers is not beyond the State’s

ability to pay ($10.6 Million as compared to $9.985 Million under the State’s proposal).

%5 Using the Excel spreadsheet produced by the State, it appears that the projected cost to the State of these
increases will be approximately $3.32 Million, as compared to a cost of approximately $2.62 Million for
the State’s proposal.

%6 At the same time, the larger increase in Year II provides a base on which future increases will build.
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Exh. E-34 at 2." Even though these are small increases for the providers, I recognize that
they will require the State to make some difficult choices regarding allocation of its
scarce financial resources in a time of significant revenue shortages. Nevertheless, in
light of the State’s commitment to early childhood education and quality child care, as
well as the fact that many, if not most, of these child care providers are at the low end of
the income scale in our state, I believe that the effort to find additional funds for this
group is necessary and justified. That is, if improved child care and early learning are
truly priorities of the State, they must be priorities in difficult economic times as well as
when the economy is booming.

3. Interest Arbitrator’s Decision on Subsidy Rate Increases

To reiterate, I will award subsidy rate increases of. 1.6% effective July 1, 2009,
and an additional 2.0% effective July 1, 2010 for both the Licensed and the Exempt

providers.

*7 T have also taken account of the fact that these costs are calculated as if all subsidies are paid completely
by the State at the maximum rate. Actual paid rates range from 6-13% less, however, see Exh. E-15A.Thus,
while I agree that the State wisely calculates the cost of the contract proposals on a “worst case” basis, i.e.
with an assumption that the maximum rates will be paid by the State, given past experience, the actual cost
is likely to be somewhat less. In addition, families are responsible for co-pays that also reduce the amount
payable by the State by some amount. Exactly how much is a matter of dispute. The Union, using data it
received from DEL covering the period February through June of 2008, calculates the parent co-payments
at approximately 8% of the total Working Connections and WorkFirst payments. See, Excel Spreadsheet
provided by Union Counsel Robert Lavitt via e-mail on Friday, August 22, 2008 at 4:51 PM. The State
contests the accuracy of the Union’s calculations (noting, for example, that the 2% deduction for Union
dues does not seem to be accounted for), and the State apparently has not been able to reconcile the data
with official DEL data. Declaration of Carole Holland dated August 21, 2008 and provided via e-mail from
Assistant Attorney General Laura Wulf at 4:45 PM on August 22. When I initially requested this kind of
data, I assumed that the information would be readily available and that the parties could quickly agree, by
looking at historical trends, on the percentage of the projected costs to the State, or at least a range of
percentages, that would likely be borne by the families. Unfortunately, the task proved more difficult than I
expected. While on this record I cannot resolve the parties’ disputes about the data, it is clear that some
portion of the amounts projected by the State in costing the subsidy proposals will actually be the
responsibility of the families. Increases in the caseload, of course, conceivably could offset these “savings”
to the State, but for reasons stated previously, I cannot determine the precise effect of future caseloads on
the costing of these subsidy increases. Therefore, I have used the parties’ data, which does not account for
possible caseload changes in either direction, in applying the “ability to pay” criterion.
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AWARD
Having carefully considered the evidence and argument, I hereby render the
following AWARD:
1. With respect to the Unions’ proposals concerning Article 11.2, I award no
change in the language of the first paragraph;
2. With respect to the Union’s proposed changes to the second paragraph of
Article 11.2, I award the following changed language: |

Infant Pay Differential and Age; Enhanced Toddler Rate

[no change in first paragraph]

For Licensed Family Child Care providers there shall be an Enhanced Toddler
Rate, applicable in months twelve (12) through seventeen (17), equal to one
hundred fifteen percent (115%) of the Regular Toddler Rate. The percentage
increases in subsidy rates set forth in Article 12.1 shall first be applied to the
previous Toddler Rates in order to determine the new Regular Toddler Rates.
The Enhanced Toddler Rate shall then be fifteen percent (15%) more than the
Regular Toddler Rate. The Regular Toddler Rate shall also be used to calculate
the Infant Pay Differential set forth in the first paragraph. age-required-for-the

3. With respect to the parties’ respective proposals concerning Article 12.1,

award the following language:
Subsidy Rate Increases

Subsidy rates for Licensed Providers shall be increased across the board by one
and six-tenths of one seven percent (7% (1.6%) effective July 1, 2007 2009 and
three_two percent (2%) (3% effective July 1, 2008 2010.

Subsidy rates for Exempt Providers shall be increased by one and six-tenths of
one seves percent (7% (1.6%) effective July 1, 2007 2009 and three two percent
(2%) 3% effective July 1, 2008 2010.
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4. Consistent with the terms of the statute, the parties shall bear the fees and
expenses of the Interest Arbitrator in equal proportion.

Dated this 25th day of August, 2008

Michael E. Cavanaugh, J.D.
Interest Arbitrator
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PREAMBLE

This agreement has been made and entered into by and between the State of Washington,
(hereinafter referred to as the “State”) and the Service Employees International Union,
Local 925, (hereinafter referred to as the “Union”). The Union and the State recognize
the unique relationship created by the amendments to RCW 41.56 where the State is
designated as the employer for family child care providers only for the purposes of
collective bargaining. RCW 41.56 shall not be read as conferring any additional
authority on the State to interfere with the relationship between the consumer and the
child care provider.

The parties enter into this agreement acknowledging the following:

The Union and the State share a common mission to ensure that every
Washington family has access to quality child care.

Access to quality child care is essential for families transitioning from welfare to
work as well as for those low and moderate income families striving to achieve
and maintain self-sufficiency.

Family child care providers are an integral part of the Child Care System, offering
the preferred setting of thousands of working parents for caring for children
served through the child care subsidy programs outlined in Appendix B.

Providers, the State and Washington families have a shared interest in making
child care a quality job and a respected profession.

The parties agree to work together as partners to serve the needs of working
families and to meet the highest standards in such service.

The State, the Union, and Providers will treat each other with dignity and respect.

Nothing in this agreement should be read as in any way diminishing the rights of the
Consumer(s) to select, change or terminate their child care provider.

Nothing in this preamble shall be subject to the grievance process in this agreement.
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1.1

1.2

ARTICLE 1
UNION RECOGNITION

Union Recognition

Service Employees International Union Local 925 is recognized as the sole and
exclusive representative for all licensed family and license-exempt child care
providers as defined in RCW 41.56.

Integrity of the Bargaining Unit
The State recognizes the integrity of the bargaining unit and will not take any
action intended to erode it.

ARTICLE 2
NON-DISCRIMINATION

The State agrees not to discriminate against any provider on the basis of race, sex, sexual
orientation, creed, religion, color, marital or parental status, age, national origin, political
affiliation and/or beliefs, or disability.

This Article shall not be construed as otherwise limiting or impeding the right of
consumers and prospective consumers to select, hire, supervise the work of, and
terminate any child care provider giving services to them.

31

3.2

ARTICLE 3
CONSUMER RIGHTS

Definition of Consumer

For the purposes of this agreement and law, a consumer is one of the following
individuals who has parental control of one (1) or more children, lives in the state
of Washington, and is the child’s:

Parent, either biological or adopted,

Stepparent;

Legal guardian verified by a legal or court document;

Adult sibling or step-sibling;

Nephew or niece;

Aunt;

Uncle;

Grandparent; or

Any of these relatives with the prefix great, such as great-aunt.

THEQP@moUAOwWR

Consumer Rights

Nothing in this Agreement limits the subsidized Consumer’s sole and undisputed
right to select and to terminate without cause and without notice the services of
any Provider.
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3.6

4.1

4.2

Information Regarding Consumers

This Agreement shall not be interpreted as to require the State to release
confidential personal information regarding any Consumer or any child under
parental control of the consumer receiving subsidized child care services to the
Union without the written permission of any such consumer. Personal
information includes, but is not limited to: names, addresses, telephone numbers,
email addresses, any identification numbers including social security numbers or
any other personal information.

Consumer Confidentiality

Union representatives and child care providers shall maintain strict standards of
confidentiality regarding consumer and any child under parental control of the
consumer receiving subsidized child care and shall not disclose personal
information pertaining to consumer and any child under parental control of the
consumer obtained from any source unless the disclosure is with the express
written consent of the consumer or compelled by legal processes or otherwise
required by law.

Non-Waiver

The above enumerations of consumer rights are not inclusive and do not exclude
other rights not specified, including those rights and authority provided under the
law. The exercise or non-exercise of rights retained by the consumer shall not be
construed to mean that any right of the consumer is waived.

Consumers Not Subject to Grievance Procedure

No action taken by the consumer with respect to this Article or any consumer
rights shall be subject to the grievance and arbitration procedures provided for in
this Agreement.

ARTICLE 4
UNION RIGHTS

Union Exclusivity

The State shall not meet, discuss, confer, subsidize or negotiate with any other
employee organization or its representatives on matters pertaining to all terms and
conditions of employment of bargaining unit members. However, the Union
recognizes that the State in meeting its statutory obligations under RCW 43.215
may frequently interact with bargaining unit members or groups that include
bargaining unit members without notifying or requiring the Union’s presence at
those interactions.

Union Activity

The State agrees that no Provider shall be discriminated against, intimidated,
restrained or coerced in or on account of the exercise of any rights granted by
statute or Agreement, on account of membership or non-membership in, or lawful
activities on behalf of the Union.
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4.3

4.4

4.5

4.6

Union Representatives
The Union shall notify the State of the names of its official representatives and
stewards, and changes in such representatives, as changes occur.

Neutrality

The State shall remain neutral on the question of union membership and union
representation for Providers. All questions addressed to the State concerning
membership in or representation by the Union will be referred to the Union.

Lists
The State will provide the Union with a list of Providers electronically on a
monthly basis by the fifteenth (15™) of each month. This list will include:

A. Month in which the service was provided;

B. Name of all Providers who were paid a subsidy or subsidies in the
previous calendar month as a product of their bargaining unit work;
Provider number;

Billing address;

Mailing address;

Telephone number;

Whether the provider is exempt or licensed;

Amount of subsidy payment;

Number of units billed; type of units billed (half-day, day or hour);
Number of children billed;

Amount of Union dues or Fair Share fees that were deducted from the
Provider’s payments; and

Provider’s Email address, if available.

ACTIZOmmUO

&

Union Orientation

The State shall notify the Union and shall grant access, not to exceed thirty (30)
minutes, at the Exempt Provider’s initial in-person subsidy training. If the
training is provided on-line, the State will electronically send the Union the
contact information for those providers who complete the on-line initial subsidy
training. The contact information shall include the Provider’s number, name,
address, telephone number, best time to be reached, and if available email
address.

The State shall notify the Union and shall grant access, not to exceed thirty (30)
minutes, at the Licensed Provider’s licensing orientation and/or pre-service
training, if in existence. The State will notify the Union as soon as an orientation
is cancelled or rescheduled. The Union presentation topics shall be limited to the
following: the organization, Provider’s representation status, union benefits and
to distribute membership applications. The State shall remain neutral regarding
the Union’s presentation.
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4.7

4.8

4.9

5.1

The Union may (at its discretion) provide the State with copies of a one (1) page
brochure outlining the Provider’s collective bargaining benefits to be distributed
by the State with other orientation materials. This one (1) page document will be
neutral in content and approved by the State prior to distribution.

Bulletin Boards

The Union shall be allowed to provide and maintain a bulletin board at the
Department of Early Learning Offices (excluding the State Office) and Resource
& Referral (R&R) offices, where space is available. The State shall inform
R&R’s of the rights of the Union to bulletin board space.

The Union will provide cork board bulletin boards (2’ x 3’) which may be hung
portrait or landscape-style. The bulletin boards will be clearly marked as
SEIU Local 925. Bulletin boards will be maintained by Union leaders and/or
Union staff. The Union agrees that material posted on the bulletin board will be
appropriate to the work place, politically non-partisan, in compliance with state
ethics laws and clearly identified as union literature. SEIU communications may
not be posted in any other location in the agency.

The parties agree that SEIU and the R&R will discuss the location in the facility
for the SEIU bulletin board, and if they are unable to agree on a location, the State
will attempt to remedy the situation, appropriate to their subcontracted agent.

The Union shall be solely responsible for the costs and maintenance of all bulletin
boards.

Notices
The State will provide to the Union either an electronic or hard copy of any notice
provided by the State to all Providers.

Production of Agreement

The State shall pay fifty percent (50%) of the costs of producing and printing this
agreement up to a maximum of twenty-five thousand dollars ($25,000) in
sufficient quantities for distribution to the members of the bargaining unit.

ARTICLE 5
UNION MEMBERSHIP AND UNION SECURITY

Union Security

Not later than thirty (30) calendar days following the first day of service provided,
or the acceptance of subsidy payments for child care services provided, whichever
is later, every family child care provider covered by this Agreement shall, as a
condition of acceptance of subsidy payments for child care services provided and
continued eligibility to receive payment for services provided, become and remain
a member of the Union paying the periodic dues, or for nonmembers of the
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52

5.3

Union, the fees uniformly required. The state as payor, but not as the employer,
shall enforce this union security provision according to RCW 41.56.113 by
deducting from the subsidy payments to bargaining unit members the dues
required for Union membership, or, for nonmembers of the Union, a fee
equivalent to the dues. Any provider who fails to satisfy this obligation shall,
within thirty (30) calendar days of written request by the Union to the State, be
provided written notice of their discontinued eligibility to receive payment for
services until such a time as this obligation is satisfied.

Right of Non-Association

It is the intent of this Agreement that the provisions of this Article safeguard the
right of providers to remain non-members based on bona fide religious tenets or
teachings of a church or religious body of which such provider is a member. Such
providers shall pay an amount of money equal to the periodic dues and fees
uniformly required under Section 1 of this Article, to a nonreligious charity or to
another charitable organization mutually agreed upon by the provider affected and
the Union. On at least a quarterly basis, the provider shall furnish written proof to
the Union that such payment has been made. Any provider who claims a right of
non-association based on bona fide religious tenets or teachings of a church or
religious body of which such employee is a member shall provide written notice
of that claim to the Union, and shall, at the same time, provide the Union with the
name(s) and address(es) of one (1) or more nonreligious charitable organizations
to which the provider is prepared to make alternative payments in lieu of the
payments required by this union security provision. Within sixty (60) calendar
days after it receives written notice of a claimed right of non-association, the
Union shall provide a written response to the worker, setting forth the position of
the Union as to both:

A. The eligibility of the provider to make alternative payments; and

B. The acceptance or rejection by the Union of the charitable organization(s)
suggested by the provider.

C. Any disputes regarding the eligibility of the provider to make alternative
payments and/or if the Union and provider are unable to mutually agree to
a nonreligious charitable organization, the matter shall be forwarded to
Public Employment Relations Commission (PERC) for final disposition.

Indemnify and Hold Harmless

The Union and each provider authorizing the assignment of pay for the purpose of
payment of union dues hereby agree to undertake to indemnify and hold harmless
from all claims, demands, suits or other forms of liability that shall arise against
the employer for or on account of any deduction made from the pay of such
provider. This paragraph shall not be interpreted to limit the right of the Union to
use the Dispute Resolution Process contained in this agreement to collect dues,
fees, and contributions owed.
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ARTICLE 6
DUES DEDUCTIONS, AGENCY FEES AND CONTRIBUTIONS

6.1 Deductions :

The State will withhold Union dues, agency fees, voluntary Political Action
Committee (PAC) contributions and possible health care premium payments from
each Provider’s subsidy payments in the amount determined by the Union and as
agreed to by the Providers. The amount owed the Union each month will be sent
no later than the 15" of the month. The Union will be responsible for reimbursing
providers who pay more than the dues cap (which has been defined by the Union
and implemented by the State) and for enforcing other legal requirements related
to dues collection.

6.2 Documentation to Providers
Each monthly remittance advice will include an itemized list of deductions
including dues, agency fees, PAC contributions, and provider health insurance
contributions for that month’s payment.

By January 31% of each year, the State will include on the Provider’s IRS form
1099 and W-2 the amount of dues, agency fees, PAC contributions and provider
health insurance contributions paid to the Union and/or the Trust by the State on
behalf of the Provider as reportable income (gross income).

6.3 Implementation Costs
The cost of any SSPS programming changes required by this Article beyond the
initial costs already paid by the Union shall be borne by the State. The ongoing
regular cost of deducting dues, agency fees, PAC contributions and provider
health insurance contributions shall be borne by the State.

ARTICLE 7
GRIEVANCE PROCEDURE

Dispute Resolution Philosophy

The State and the Union commit to address and resolve issues in a fair and responsible
manner at the lowest possible level, and to use mediation and conflict resolution
techniques when possible. Our relationship depends on mutual respect and trust based on
our ability to recognize and resolve disagreements rather than avoiding them. Prior to
filing a grievance, the Union and the State will attempt wherever possible to resolve
problems informally and not to resort to the formal grievance procedure.

7.1  Definitions
A. Grievance Definition
A grievance shall mean a dispute regarding the meaning or
implementation of the provisions of this Agreement brought by the Union
or a Provider. Neither the Union nor the Provider can grieve issues
outside the scope of this Agreement, including but not limited to selection
or termination of Provider services by Consumer, and/or any action taken
by the Consumer.
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Computation of Time

The time limits in this Article must be strictly adhered to unless mutually
modified in writing. Days are calendar days and will be counted by
excluding the first day and including the last day of timelines. When the
last day falls on a Saturday, Sunday or holiday, the last day will be the
next day which is not a Saturday, Sunday or holiday. Transmittal of
grievances, appeals and responses will be in writing and timelines will
apply to the date of receipt, or the date of postmarking. :

Failure to Meet Timelines

Failure by the Union to comply with the timelines will result in the
automatic withdrawal of the grievance. Failure by the State to comply
with the timelines will entitle the Union to move the grievance to the next
step of the procedure.

Contents
The written grievance must include the following information:

1. A statement of the pertinent facts surrounding the nature of the
grievance;

2. The date or time period in which the incident occurred;

3. The specific article and section of the Agreement violated;

4, The steps taken to informally resolve the grievance and the

individuals involved in the attempted resolution;

The specific remedy requested;

The name of the grievant;

The grievant’s provider number; and

The name and signature of the Union representative or the Provider
filing the grievance.

RN

Modifications
No newly alleged violations and/or remedies may be made after the initial
written grievance is filed, except by written mutual agreement.

Resolution

If the State provides the requested remedy or a mutually agreed upon
alternative, the grievance will be considered resolved and may not be
moved to the next step.

Withdrawal
A grievance may be withdrawn at any time.

Resubmission
If resolved, withdrawn or a timeline missed, a grievance cannot be
resubmitted.
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7.2

Grievance Procedure

A.

Verbal Grievance

Step 1: In an attempt to resolve any grievable issue, the Provider and/or
Union representative must confer with the State’s designated
representative prior to filing a written grievance by calling 1-888-270-
0613.

The State will have thirty (30) days to either resolve the problem or, if
unresolved, provide a written response to the issue to the Provider and/or
Union. The State’s designated representative will provide a monthly
report to the Union including the number of calls made to the grievance
line as well as the number of calls resolved and unresolved.

Written Grievance

Step 2: If the grievance is not resolved at Step 1, the Provider and/or
Union representative may submit the written grievance to the Collective
Bargaining Agreement Administrator in the Department of Early Learning
(DEL) within fifteen (15) days of receiving the State’s Step 1 written
response. If the Provider attempted to resolve a payment issue through the
verbal grievance process, the Provider will have fifteen (15) days after
he/she receives the supplemental payment and the payment issue still
exists to file a grievance at Step 2. In the case of payment discrepancies,
the timeline for claims is outlined in Article 10 Section 4.

In the case of non-payment disputes, grievances shall be filed within thirty
(30) days of the occurrence of the alleged violation or when the Provider
or the Union could reasonably have been aware of the incident giving rise
to the grievance.

The written grievance may be submitted in person, by U.S. mail, by fax or
by e-mail.

The State shall schedule and hold a conference call or in-person meeting
with the grievant and his/her Union representative within fifteen (15) days
of receipt of the written grievance in order to discuss and resolve the
grievance. Subsequent to this meeting, if the grievance should remain
unresolved, the State will provide a written response to the grievance
within twenty (20) days from the date of the conference call.

OFM/Labor Relations Office

Step 3: If the grievance is not resolved at Step 2, within fourteen (14)
days of the Step 2 denial or date the response was due, the provider and/or
union representative may advance the grievance to the OFM Labor
Relations Office (OFM/LRO). The LRO and the Union will decide
whether to hold a meeting, conference call or mediation. The Labor
Relations Office and a DEL representative shall schedule and hold a
meeting or conference call with the grievant and union representative

8
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within thirty (30) days of receipt of the written grievance, in order to
discuss and attempt to resolve the grievance. At that meeting or
conference call, the State will give a verbal response to the grievance.

Both parties may agree to mutually extend the timelines and attempt
mediation through the Public Employment Relations Commission (PERC)
or other service. If the State and the Union mutually agree to mediation in
lieu of a meeting or conference call, the Union may file a request for
mediation with the PERC in accordance with WAC 391-55-020, with a
copy to the OFM/LRO and the Collective Bargaining Agreement
Administrator within fifteen (15) days of that agreement.

In the event the parties are unable to reach a resolution, the Union may
request in writing within fifteen (15) days of the Step 3 meeting,
conference call or mediation that the grievance be submitted to an
independent arbitrator.

Arbitration

Step 4: If the grievance is not resolved at Step 3, the Union may file a
request for arbitration. The demand to arbitrate and request for seven (7)
arbitrators must be filed with the American Arbitration Association
(AAA) within fifteen (15) days of the Step 3 meeting, conference call or
mediation session.

The parties shall select an arbitrator by mutual agreement or by alternately
striking names from the list of seven (7) arbitrators. A coin toss shall
determine which party shall first strike.

The Arbitrator shall have no power to add to, subtract from, or change any
of the terms or provisions of this Agreement. The Arbitrator shall be
limited in his or her decision to the grievance issue(s) unless the parties
agree to modify it or not make any award that provides any grievant with
compensation greater than what would have resulted had there been no
violation of this Agreement.

The award of the Arbitrator shall be final and binding upon both parties.
The parties shall each pay one half (1/2) the costs of the Arbitration,
including the fees of the Arbitrator and the proceeding itself. However,
each party shall bear the cost of their own representation, advocacy and
witnesses. If the arbitration hearing is postponed or canceled because of
one party, that party will bear the cost of the postponement or cancellation.
The costs of any mutually agreed upon postponements or cancellations
will be shared equally by the parties.
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7.3

7.4

8.1

9.1

9.2

Payment and Overpayment

Payment disputes (other than overpayment) shall be subject to the grievance
process. Disputes regarding overpayments are only resolved through the Fair
Hearing Process.

Licensing and Regulatory Issues

Issues involving licensing of providers (including but not limited to denial,
compliance agreement, suspension, and revocation) are not subject to the
grievance process.

Issues involving the State's ability to carry out the WACs associated with
eligibility for license exempt providers (including but not limited to scope of care,
provider affidavit, background checks and attendance records) are not subject to
the grievance procedure. ‘

ARTICLE 8
LABOR/MANAGEMENT COMMITTEE MEETINGS

Labor Management Committee

For the purpose of maintaining communications between labor and management
in order to cooperatively discuss matters of mutual concern, the State’s
representatives shall meet, as may be reasonably necessary, but no less than semi-
annually, with representatives of the Union. The parties shall exchange agendas
one (1) week prior to the scheduled meeting. There shall be at least a two (2)
week notice of these meetings.

ARTICLE 9
GENERAL PROVISIONS

Income Verification

Upon the request of a Provider or any third party with the written authorization of
the Provider, the State shall provide written verification of past subsidy payments
and bargaining unit work to the Provider.

No Strike/No Lockout

During the term of this Agreement, neither the Union, the child care Providers
and/or their representatives shall directly or indirectly engage in, authorize, assist,
encourage, sanction or support any strike, walkout, slowdown, sickout or other
similar interference with services to children provided by the child care providers.

The Union, child care Provider and their agents shall not, for purposes of
enforcing this Agreement, conduct picketing against any and all branches and
departments of Washington State government, the State of Washington, its agents
and/or its representatives. In the event that the State believes that any activity
prohibited by this article is imminent or is occurring, the State’s representative

10
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9.3

9.4

9.5

10.1

shall contact the President of the Union prior to taking any personnel or legal
action in order to afford the Union the opportunity to inform its members of this
contract provision and the law.

In recognition of the Consumer’s right to select, hire, and terminate any child care
Provider with or without cause, the parties agree that the State does not have the
authority to lock out the Union or the child care providers.

Provider Documents

A child care Provider may examine his or her own documents in the possession or
control of the State. Review of the documents will be in the presence of a State
representative during business hours, unless otherwise arranged. Written
authorization from the Provider is required before the Union will be granted
access to the Provider’s documents. The Provider and/or the Union may not
remove any contents; however, a Provider may provide a written rebuttal to any
information in the documents that he or she considers objectionable. A Provider
may request a copy of the contents of their documents and will receive them
within forty-five (45) calendar days of a written request, with the exception of
pending referrals and unresolved complaints. The State may charge a reasonable
fee for copying any documents requested by the Provider or the Union. If the
Provider has questions about any of the information that has been provided, they
can file a written appeal with DEL for a review, explanation and correction, if
necessary.

Language Accessibility

The State shall continue its current practice of publishing documents in Spanish
and English. The State shall also continue to use interpreters, as needed or
requested, in communicating with child care Providers.

Providers’ Rights

The State recognizes the rights of Providers to select the children to be placed in
their care, to terminate the relationship with Consumers, and to enter into private
agreements with Consumers that do not contradict federal law, state law, the
policies of the Department of Early Learning and other federal or state subsidy

programs.

ARTICLE 10
PAYMENT

Timely Payment

The State shall ensure that child care Providers receive timely, regular and
accurate payments for care provided. If a Provider chooses Invoice Express, the
payment will be processed for direct deposit or for payment by mail, the first
business day of the month following the most recent month of service on the
invoice, or after calling in an invoice, whichever is later. If an invoice is incorrect
and an underpayment is present, the Provider may submit the entire invoice for

11
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10.2

10.3

10.4

payment first and then submit the corrections to the contact listed on the Social
Service Notice. The incorrect items will be corrected on the next available
Supplemental or Regular invoice, whichever is sooner.

Payment for Care Provided
Payment will be made as follows:

1. When a Consumer has been determined eligible and has been issued an
award/change letter or when the Provider has been notified in writing; and

2. When an eligible Licensed Provider is selected to provide care; or
3. From the date an Exempt Provider meets all of the following:
a, has completed Part 2 of the application;
b. has been determined not to be disqualified by the background
check;
c. is selected to provide care; and
4. When the Provider actually provides care to the child, within the dates of

eligibility contained in the award letter.

In the case of verbal confirmation from Working Connections, Providers may call
the Working Connections Information Phone (WCIP) number 1-866-218-3244.

Termination Notice

The State shall notify child care Providers of the termination of subsidy benefits
for the child or the Consumer at the same time that Consumers are notified. If the
Provider receives notice after the termination date, they will be paid retroactive
for all care provided. Working Connections consumers and Providers are given
ten (10) calendar days notice prior to termination.

For Working Connections Child Care and Seasonal Child Care, end date
reminders shall be mailed five (5) weeks prior to an authorization ending.

Payment Discrepancies

Providers must submit a claim for payment to the State for child care services no
later than twelve (12) months after the date of service.

For the purposes of correcting errors on payments (where the claim for payment
has been submitted on time), the time limit for either party to correct an error on a

payment and seek reimbursement is:

1. Two (2) years if the error is on rates paid by age and/or region; and
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10.5

10.6

10.7

2. Up to three (3) years if the error is on any other issue. The State and the

Provider will take into consideration the amount owed and other issues in
considering whether to pursue payment. The State will not pursue
overpayments against the Provider for any length of time for payment
errors solely caused by parent mistakes.

The two (2) year limit does not apply to federal audits, which could go
back three (3) years.

Disputes regarding underpayments shall be grievable. Disputes regarding
overpayments shall not be grievable but shall be subject to the fair
hearings process.

Direct Deposit Payment Option
Providers shall be offered the option of having their payments directly deposited
in their personal bank accounts.

Changes in Authorizations and Reapplications

Providers will be given written confirmation of award of care or care to be
provided, through emails, copies of the award letter, or faxes prior to care being
provided.

When a reapplication is required, the Consumer must submit a complete subsidy
reapplication and required verification prior to the end date of the current
authorization. If the care is reauthorized, the provider will be paid retroactively
for care provided during any gap in authorization that may have occurred. If the
care is not reauthorized, the State shall make no payment to the provider for care
provided until the Consumer submits the necessary paperwork.

The Provider may obtain a release of information from the Consumer as a way to
verify with the authorizing State employee the status of the reapplication.

Consumer’s Travel Time

For the Provider to be paid for the Consumer’s travel time associated with the
authorized care, the Consumer must report or call in the need for care necessary
during travel time. When the State authorizes the travel time needed by the
Consumer, the Provider will be paid retroactively for care provided during the
specified travel periods. If the travel time causes the licensed Provider to exceed
ten (10) hours of care in a twenty-four (24) hour period, overtime provisions will

apply.
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11.1

11.2

11.3

114

ARTICLE 11
FEES AND DIFFERENTIALS

Registration Fee

The State shall provide an annual registration fee of up to fifty dollars ($50.00)
per child for Licensed Providers. The State will pay this fee more than once per
year if the child leaves care and returns more than sixty (60) days later.

All Providers shall ensure that the registration fee they charge the State is no
greater than their private pay registration fees. If a Provider charges the State a
higher amount than their private pay Consumers, the Provider admits that an
overpayment has occurred and a reimbursement is owed to the State.

Infant Pay Differential and Age; Enhanced Toddler Rate
Infants shall be at least fifteen percent (15%) above the Toddler/Preschool rate; no
rate shall be lowered as a result of this agreement.

For Licensed Family Child Care providers there shall be an Enhanced Toddler
Rate, applicable in months twelve (12) through seventeen (17), equal to one
hundred fifteen percent (115%) of the Regular Toddler Rate. The percentage
increases in subsidy rates set forth in Article 12.1 shall first be applied to the
previous Toddler Rates in order to determine the new Regular Toddler Rates. The
Enhanced Toddler Rate shall then be fifteen percent (15%) more than the Regular
Toddler Rate. The Regular Toddler Rate shall also be used to calculate the Infant
Pay Differential set forth in the first paragraph.

Non-Standard Hours and Overtime Payment

For licensed providers, the current practice on overtime shall continue,
specifically any hours over ten (10) in a day is paid at an additional half (1/2) day
of pay, and the State pays an additional day of pay for care longer than
fifteen (15) hours in a twenty-four (24) hour period.

The State will automatically authorize the non-standard hours payment when a
child needs forty (40) hours or more of nonstandard care per month.
Non-standard hours are defined as before 6:00 a.m., after 6:00 p.m. or any hours
on Saturday, Sunday or holidays. Once a Licensed Provider has reached the
forty (40) hour threshold, the State agrees to pay a non-standard hour bonus of
fifty dollars ($50) per child per month. The total cost of the non-standard hours
bonus will not exceed two million dollars ($2,000,000) per biennium, one million
dollars ($1,000,000) in year one and one million dollars ($1,000,000) in year two
of the Agreement. The State agrees to provide information to the Union on July
1, 2010 regarding the utilization of the non-standard hours bonus.

Field Trip Fee

The State will provide up to twenty dollars ($20) per child per month for
admission fees and other enriching activities.
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11.5

12.1

12.2

12.3

Special Needs

The State will accept an IFP, IEP, or IHP as long as all required information is
included, as defined in WAC as verification of the need for special needs
care/rate. Special needs authorization end dates shall correspond to the regular
subsidy rate end dates.

Special needs or medical documentation will be maintained in the child’s case
records as required by law. New documentation will be requested when there is a
reason to believe the special needs may have changed. The Provider must submit
to the State the Request for Additional Special Needs Payment for the special
needs care provided.

When special needs are authorized, the Provider will be paid retroactively from
the date of the special needs request for care provided. If special needs are not
authorized, the State will not pay any rate greater than the regular subsidy rate.

ARTICLE 12
SUBSIDY RATES

Subsidy Rate Increases

Subsidy rates for Licensed Providers shall be increased across the board by one
and sixth tenths of one percent (1.6%) effective July 1, 2009 and two percent
(2%) effective July 1, 2010.

Subsidy rates for Exempt Providers shall be increased by one and six tenths of
one percent (1.6%) effective July 1, 2009 and two percent (2%) effective July 1,
2010.

All Providers shall ensure that the rate they charge the State is no greater than
their usual private pay rates. If a Provider charges the State a higher amount than
their usual private pay Consumers, the Provider agrees that an overpayment has
occurred and a reimbursement is owed to the State. This overpayment will not be
subject to the grievance procedure, but it is subject to the Fair Hearing Process.

Committee to Recommend Rate Setting Changes

The State, the Union, and other interested parties shall participate in a committee
to explore alternatives to the current subsidy rate setting process with
recommendations presented to the Department of Early Learning (DEL) no later
than February 1, 2010. The committee will meet on a regular basis, as determined
by the committee, beginning in August 2009.

License Exempt Hourly Rates

The additional sibling hourly rate of pay for license exempt providers will be
98.5% of that given for the first (1%) child for all children to whom services are
provided.
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13.1

13.2

13.3

Tiered Reimbursement

DEL will participate in tiered reimbursement pilot projects as recommended by
the Early Learning Council and/or Washington Learns with a financial
commitment to Licensed Providers of no more than four hundred thousand dollars
(8400,000) for achieving various levels of quality.

The State agrees to bargain over the formula if it implements a tiered
reimbursement program for Licensed Providers.

ARTICLE 13
HEALTH CARE

Coverage

The State agrees to pay monthly contributions on behalf of licensed providers
whom are entitled to coverage under the terms of this Agreement to the SEIU 775
Multi-Employer Health Benefits Trust (referred to as the “Trust”) pursuant to the
terms and conditions set forth in this Article. Coverage for entitled licensed
providers shall begin subsequent to legislative funding approval and as provided
above. The Trust will provide health coverage for an entitled licensed provider,
but only to the extent of the Trust Benefits Program and only if the State timely
makes the contribution for that entitled licensed provider in the month prior to the
month of coverage. Entitled licensed providers who do not provide written
authorization for the required payroll deduction in Section 3 shall not receive
coverage until they have provided written authorization and the State has timely
remitted all contributions.

Intent

The parties agree that the intent of this Article 13 is to provide health care
coverage only to those licensed providers who do not have other health insurance
coverage, to the extent permitted by law and pursuant to the terms and conditions
set forth in this Article 13.

Contributions

For the time period from July 1, 2009 through June 30, 2010, the State shall
contribute up to five hundred seventy-six dollars ($576) per month per entitled
licensed provider to the Trust and the total contributions by the State will be no
more than three hundred eighty thousand four hundred sixteen dollars ($380,416)
per month for all entitled licensed providers excluding the payroll deduction
described below. For the time period from July 1, 2010 through June 30, 2011,
the State shall contribute up to six hundred thirty-four dollars ($634) per month
per entitled licensed provider to the Trust and the total contributions by the State
will be no more than four hundred eighteen thousand four hundred fifty-eight
dollars ($418,458) per month for all entitled licensed providers excluding the
payroll deduction described below.
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The State will make the contribution described above after the entitled
licensed provider elects to contribute an amount, to be established by the
Trustees of the Trust, to the Trust. This amount contributed by the entitled
licensed provider shall not be less than seventeen dollars ($17) per month,
shall be withheld by the State from the entitled licensed provider’s
monthly payment and shall be remitted monthly to the Trust by the State.
The State will implement all administrative and legal policies, procedures,
and forms to facilitate this contribution as a deduction from the subsidy
payments of entitled licensed providers, and shall work with the Union
and Trust to reasonably communicate its availability to licensed Providers
and comply with all applicable laws.

The State will remit to the Trust’s third party administrator licensed
provider payroll and other information reasonably required by the Trust to
facilitate contributions and determine eligibility on a monthly basis. The
Trust’s third party administrator will determine eligibility as described
below, and begin billing the State for health care for eligible providers.

The State shall make payment of the required contributions and shall
deliver the payroll information to the Trust’s third party administrator by
the 30™ of each month, for payment in the prior month. Contributions for
that prior month shall be paid the 30" (or the date that the State currently
pays on behalf of SEIU 775 members) of the following month (the second
month after work), and after the State receives a transmittal from the Trust
that the individual is an entitled licensed Provider and the amount owed.

SEIU 925 has been advised by the Trust of the amounts required to fund
the current plan of benefits. The contribution amounts set forth herein
represent the State contribution obligations during the term of this
Agreement. The State shall not be obligated to pay additional or different
amounts which might be established by the Trust and its Board of
Trustees.

13.4 Eligibility
Eligible licensed providers are licensed providers who have:

1)
2)

3)

4)

filled out all Trust documents;

elected to make the payroll deduction contribution described above;

cared for at least sixty (60) subsidized units collectively (one (1) unit
equals one (1) full day or two (2) half (1/2) days) in the month that the

Provider is determined entitled to receive health care;

satisfied other criteria that the Trustees may determine, and
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13.5

13.6

13.7

13.8

14.1

5) who are not otherwise eligible to receive health care benefits through other
family coverage or other employment based coverage.

The Trust may also limit enrollment on a first enrolled basis.

Indemnify and Hold Harmless

The Trust Fund shall be the policyholder of any insurance plan or health care
coverage plan offered by and through the Trust. As the policy holder, the Trust
Fund shall indemnify and hold harmless from liability the State, all branches and
departments of Washington State government, and the State of Washington, its
agents and/or its representatives, from any claims by beneficiaries, health care
providers, vendors, insurance carriers or employees covered under this
Agreement. No term in this Agreement shall apply to the extent it is prohibited
by law.

Unique Relationship Affirmed

The Trust shall provide SEIU 925 with the annual audit of the Trust performed by
a certified public audit firm. SEIU 925 will make that document available to the
State.

Trust a Separate Entity

The bargaining Parties hereby affirm that the Trust is a legally constituted joint
labor and management trust fund separate and distinct from the bargaining
Parties, and is a third party beneficiary to this Agreement. The Trust is not, and
shall not be, deemed, regarded or established as a public agency, fund, benefit
plan or entity by reason of receipt of public funding pursuant to this Agreement.
The State agrees to be bound by the provisions of the Trust’s Agreement and
Declaration of Trust under the terms outlined in this Agreement.

Alternative to the SEIU 775 Trust

Should the Trustees of the Trust choose not to accept this agreement, or the Union
chooses to pursue other health care provider options, the terms of this article shall
remain in effect with the newly named provider. The parties agree that if the
Union elects not to use the SEIU 775 Trust, the parties will meet to discuss
SEIU 925’s choice for Provider health care.

ARTICLE 14
TRAINING AND INCENTIVES

Training — Licensed

For Licensed Providers who need assistance, the State will continue to provide
scholarship funds (at the same level as provided in the 07-09 biennial budget or
more as DEL determines necessary) to help pay the cost for the initial twenty (20)
hours of STARS training or equivalent training, and ongoing ten (10) hours per
year.
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The State will continue to allow Licensed Providers to bill for three (3)
professional development (training) days, per year, to be used at the Provider’s
discretion. Licensed Providers will be paid their professional day payment for
training taken on week days or weekends, provided the day was a regularly
scheduled work day.

14.2 Licensing and Training for Exempt Providers

A.

The State agrees to establish a fund of one hundred fifty thousand dollars
(8$150,000), seventy-five thousand dollars ($75,000) in year one and
seventy-five thousand dollars ($75,000) in year two of the agreement, to
assist Exempt providers with:

1. becoming a Licensed Home Provider; and/or
2. taking DEL approved training classes.

Exempt Providers who become Licensed Home Providers will be paid
two hundred fifty dollars ($250) within sixty (60) days of becoming
licensed.

Exempt Providers will be reimbursed up to two hundred dollars ($200) in
tuition costs for taking approved DEL training.

These payments to Exempt Providers will be made on a first come basis
until the one hundred fifty thousand dollars ($150,000) is spent or until the
expiration date of this Agreement, whichever comes first.

The state will allow license exempt providers to bill for four (4) hours of
mandatory subsidy training at their hourly rate per child.

License Exempt Child Care Training Incentive Plan

The State will fund this training plan from the decrease from 100% to
98.5% of the additional child rate. The parties agree the maximum
amount of payable incentives will be capped at eight hundred twenty-six
thousand dollars ($826,000) [four hundred thirteen thousand dollars
($413,000) per contact year] less any applicable administrative costs.
Incentive payments cannot be accelerated.

License exempt providers who receive at least 10 hours of approved
training will be eligible for a six hundred dollar ($600) incentive, to be
paid the month following the completion of the training.

Following completion of the original 10 hours of training and receipt of
the six hundred dollar ($600) incentive, providers who take an ad<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>