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I. INTRODUCTION

This case involves a personal injury claim under the Jones Act and
under the general maritime law. Icicle Seafoods, Inc. (“Icicle”) asks this
Court to review the trial court’s decision on two issues of significance to
the practice of maritime law in Washington sate courts, which include the
defendant’s right to a jury trial and the availability of prejudgment interest.
The remaining two issues involve the trial court’s rulings on certain
evidentiary matters.

Whether a Jones Act defendant shares an equal right to demand a
jury in Washington state courts is an issue of first impression for this
Court. Icicle will argue that a Jones Act defendant shares equal rights to
demand a jury based in part on the fact that there is no admiralty
jurisdiction in state courts. The plain meaning of the Jones Act and
substantive federal maritime law, as well as Washington constitutional
law, all support a Jones Act defendant’s right to a trial by jury in
Washington state courts. Icicle asserts that the trial court erred in denying
Icicle’s timely jury demand and will ask this Court to remand this case for
a jury trial.

Similarly, Icicle will argue that a plaintiff’s chosen forum, here

state court, determines his entitlement, or lack thereof, to prejudgment



interest.

Because state courts may never sit in admiralty, the rules

regarding prejudgment interest in admiralty do not apply. Icicle will argue

that both substantive federal maritime law and Washington law provide

that prejudgment interest is not available in this case and that the trial

court abused its discretion when it awarded prejudgment interest.

A.

B.

1.

II. ASSIGNMENTS OF ERROR

Assignments of Error.

The trial court erred in denying Icicle’s right to a jury trial
and granting Endicott’s motion to strike its jury demand by
order dated July 9, 2007.

The trial court erred in awarding Endicott prejudgment
interest in its Findings of Fact and Conclusions of Law
dated January 11, 2008.

The trial court erred during the August 2007 trial by
admitting and considering for the truth of the matter
asserted the hearsay statement of witness Jason Jenkins.

The trial court erred during the August 2007 trial by
rejecting and failing to fully consider relevant evidence
regarding Endicott’s mental health and addiction history.

Issues Pertaining to Assignments of Error.

L.

Does a Jones Act defendant in a Washington state court, a
court that does not have admiralty jurisdiction, have the
right to request a jury given the plain language of the Act,
given applicable substantive federal maritime and other
state appellate law, and given Washington state
constitutional law that strongly favors protection of each
party’s jury trial rights? (Assignment of Error 1.)




Federal maritime law does not allow prejudgment interest
in mixed cases involving claims brought under the Jones
Act and under the doctrine of unseaworthiness, but instead
limits its availability to unseaworthiness claims brought in
admiralty. Washington law requires that a claim for
damages be liquidated for prejudgment interest to be
available. Is a plaintiff who chooses to file his Jones Act
and unseaworthiness claims in Washington state court,
which is not an admiralty court, entitled to prejudgment
interest at the state statutory rate when mandatory
substantive federal maritime law would not entitle the
seaman to prejudgment interest and when his damages are
not liquidated? (Assignment of Error 2.)

During trial, Endicott offered and the trial court admitted
the handwritten statement of a fellow crewmember, Jason
Jenkins. The statement was dated after the Safety
Manager’s report of investigation and recounts various
things about the accident including a quote of what
Endicott allegedly stated. Neither Jenkins nor the Safety
Manager was called at trial. While Endicott’s counsel
argued that the statement was not hearsay as it was part of
the investigation and Jenkins was an agent of Icicle under
ER 801(d), no evidence was presented to support that
theory. The trial court relied on the statement in making its
liability findings. Is the statement of Jason Jenkins non-
hearsay under ER 801(d)(2)? (Assignment of Error 3.)

Also during trial, Icicle offered evidence regarding
Endicott’s addiction and mental health histories as an
alternative explanation for his failure to return to the
workforce during the four-year period from his injury to the
date of trial as well as for its impact on his future earning
capacity. Endicott objected under ER 403. While the trial
court initially overruled that objection, it went on to reject
and fail to consider evidence of Endicott’s addition and
mental health issues. Is evidence of Endicott’s mental
health and addiction history relevant to his damage claims?
(Assignment of Error 4.)



III. STATEMENT OF THE CASE

Respondent Justin Endicott (“Endicott”) filed a seaman’s
complaint on January 20, 2006, in King County Superior Court pursuant
to the saving to suitors clause. CP 3-6. In that complaint he made claims
for personal injuries under the Jones Act and for unseaworthiness under
the general maritime law for an arm injury he sustained while working for
Icicle Seafoods, Inc. (“Icicle”) on May 1, 2003. CP 4. A bench trial was
held in August 2007 before the Hon. Douglas McBroom. CP 114.
Findings of Fact and Conclusions of Law were issued on January 11,
2008, in which the trial court awarded Endicott $143,611 in damages and
$74,646.24 in prejudgment interest. CP 114-21; A-1. This timely appeal
followed. CP 126-39.

Four assignments of error are raised in this appeal and the
statements of fact (or statements of the case) are discussed below in
conjunction with each separate issue. Because maritime cases are more
commonly brought in federal district courts, a portion of this brief is
devoted to the history and development of maritime law in state court

settings in order to give this Court context and background.



IV. ARGUMENT

A. The Superior Court Erroneously Denied Icicle Its Right to a
Jury Trial.

1. Summary of the Issue.

The trial court’s order granting Endicott’s motion to strike Icicle’s
jury demand contradicts Washington law and its reasoning is unsupported
by federal law. A Jones Act plaintiff possesses the exclusive right to
choose the forum: federal or state court. Once that choice is made,
however, the laws of the forum determine whether a jury trial is allowed.
For instance, if the plaintiff proceeds under the federal district court’s
admiralty jurisdiction, neither party may request a jury because there is no
right to a jury in admiralty. See Fed. R. Civ. P. 38(d). However, if the
plaintiff proceeds in a state court pursuant to the saving to suitors clause,
the laws of the chosen jurisdiction dictate the parties’ jury trial rights.
This is in part because there is no admiralty jurisdiction in state courts.

Washington law strongly favors protection of the parties’ jury trial
rights. Article 1, section 21 of the Washington State Constitution
unequivocally preserves the right to a jury trial for all “parties interested.”
Endicott’s Jones Act case is an action at law pursuant to both the language
of the statute as well as the fact that admiralty jurisdiction does not exist in

Washington state courts. Thus, all parties enjoy the constitutionally

5



protected right to a jury trial in Jones Act cases tried in the Washington
state courts. There is no distinction based on whether the party making the
demand is a plaintiff or defendant. A Jones Act plaintiff’s power to
choose a non-jury trial exists only to the extent that he has the power to
pursue his Jones Act claim in admiralty in federal district court.

Endicott cannot prohibit Icicle from demanding a jury trial when
he elects to proceed at law in Washington state court because both
plaintiffs and defendants are entitled to a jury trial in this forum. Thus,
Endicott’s initial complete control over whether his case will be tried by a
judge or a jury comes only as a consequence of choosing his forum.'
Once the plaintiff chooses his forum, the court’s normal procedural
regime, including any provision for a jury trial, applies.

2. Statement of Facts.

Prior to the August 2007 trial, Icicle made a timely jury demand
according to the trial court case schedule on April 2, 2007. CP 11.
Endicott moved to strike the jury demand and Icicle opposed that motion.

CP 13-26; 29-31; 32-33; 35-50; and 51-55. The trial court granted

! See Hutton v. Consolidated Grain & Barge Co., 795 N.E.2d 303,
307 (1l. App. 2003) (remarking that “The right to a trial by jury is merely
an incident of proceeding at law.”)




Endicott’s motion to strike Icicle’s jury demand on July 9, 2007. CP 56.
The trial court’s reasoning was set forth as follows:
Rights of Seaman under the Jones Act to choose
jurisdiction and forum? of trial is protected because Seaman
were perceived to be required to bring personal injury
actions in foreign jurisdictions and, as wards of the court,
enjoyed the protections of the Jones [A]ct.
Id.; see also A-10.
3. Standard of Review.
Whether Icicle was entitled to a trial by jury pursuant to the

Washington State Constitution and state and federal statutes “is a question

of law and is reviewed de novo.” State v. Norman, 145 Wn.2d 578, 589,

40 P.3d 1161 (2002) (construction of constitutional provision); Agrilink

Foods, Inc. v. State Dep’t of Revenue, 153 Wn.2d 392, 398, 103 P.3d

1226 (2005) (statutory construction).

4. Legal Analysis and Argument.
a. Maritime Claims Brought in State Courts.
@) History and Development of the Law.

Article III, section 2 of the United States Constitution states in part

2 It is unclear from the court’s handwritten reasoning whether the
word is “forum” or “form.” This discrepancy has no bearing on this
appeal.



that “[t]he judicial Power [of the United States] shall extend . . . to all
Cases of admiralty and maritime jurisdiction. . . .” See also 28 U.S.C.
§ 1333(1). Cases brought in federal court pursuant to this grant of
exclusive admiralty jurisdiction are tried to the bench because historically,
there is no recognized right to a jury in admiralty. See Fed. R. Civ. P.

38(e); Wilmington Trust v. U.S. District Court, 934 F.2d 1026, 1029 (9th

Cir. 1991). The federal district courts’ admiralty jurisdiction is “exclusive
of the courts of the States.” 28 U.S.C. § 1333(1). This necessarily means
that state courts do not have admiralty jurisdiction and can never decide
Jones Act cases in admiralty. “Because admiralty jurisdiction is
exclusively federal, a true ‘admiralty’ claim is never cognizable in state

court....” Linton v. Great Lakes Dredge & Dock Co., 964 F.2d 1480,

1487 (5th Cir. 1992) (citing The Hine, 71 U.S. (4 Wall.) 555, 18 L. Ed.
451 (1866)).

Prior to 1966, the federal courts were divided into common law
courts and admiralty courts. Wilmington Trust, 934 F.2d at 1029. In
1966, common law and admiralty courts were merged in the federal
system. Id. Federal Rule 9(h) allows the pleader to elect “to proceed in
admiralty on claims cognizable both in admiralty and the court’s general

civil jurisdiction.” Id. (quoting Fed. R. Civ. P. 9(h) advisory committee’s



notes to 1966 amendment). “One of the most important procedural
consequences [of this election] is that in a civil action either party may
demand a jury trial, while in the suit in admiralty there is no right to a jury
trial except as provided by statute.” Id. Thus, by pleading the case as one
arising in admiralty under Rule 9(h), the plaintiff in federal court
effectively has the right to preclude a defendant from having a jury trial.
The Jones Act was enacted in 1920 and allows an injured seaman
to pursue negligence remedies in admiralty or at law, “with the right of a
trial by jury.” 46 U.S.C. § 30104. The “‘new substantive rights’ created
by the Jones Act consist solely of a ‘new’ maritime remedy whereby a
seaman may choose to sue in negligence, and the right to file that suit
either: (1) at law, with the attendant right to a trial by jury; or (2)in
admiralty, where there is no right to a trial by jury.” Bowman v.

American River Transp. Co., 838 N.E.2d 949, 955 (I11. 2005), cert. denied,

547 U.S. 1040 (2006).

In addition to the Jones Act, an injured seaman may recover under
the general maritime remedies of unseaworthiness and maintenance and
cure. The doctrine of unseaworthiness allows the injured seaman to
recover for injuries that result from conditions of or appurtenances to the

vessel that are “not reasonably fit” for their intended purpose. Ribitzki v.



Canmar Reading & Bates, Ltd. Partnership, 111 F.3d 658, 664 (9th Cir.

1997). The doctrine of maintenance and cure is a “no-fault” system where
the seaman who is injured or becomes ill in service to the vessel is entitled
to maintenance (a set amount to cover room and board), cure (medical
care until he reaches maximum cure), and unearned wages to the end of

the voyage. Flunker v. U.S., 528 F.2d 239, 242 (9th Cir. 1975). Claims

for unseaworthiness and maintenance and cure may be joined with a Jones
Act claim in admiralty or in courts of law.

If Endicott wanted to preserve his exclusive right to determine jury
or bench trial, he should have filed this action in the United States District
Court, where that exclusive right exists. Instead, Endicott pursued this
case in the common law courts of the state of Washington, where both
Endicott and Icicle have the right to elect a trial by jury. The plaintiff
“control[s] the choice between a bench and jury trial by using his choice

3,3

of forum.” That is, the plaintiff desiring a bench trial may bring his case

3 Two of the most well respected admiralty scholars in the United
States support this conclusion. In an article in 1999, Professors Sturley
and Robertson analyzed this issued extensively and in 2004 published a
follow-up article praising the Illinois decision. David W. Robertson &
Michael F. Sturley, Recent Developments in Admiralty and Maritime Law
at the National Level and In the Fifth and Eleventh Circuits, 16 U.S.F.
Mar. L.J. 147 (2003-04), hereinafter “Robertson and Sturley, Recent

10



in admiralty under 28 U.S.C. § 1333, as there, neither party is entitled to a
jury trial.” Bowman, 838 N.E.2d at 956-57.

(ii) The Saving To Suitors Clause.

The saving to suitors clause, 28 U.S.C. § 1333(1),4 allows a state
court to “adjudicate maritime causes of action in proceedings ‘in

personam,’ that is, where the defendant is a person, not a ship or some

other instrument of navigation.” Ghotra v. Bandila Shipping, Inc., 113

F.3d 1050, 1045 (9th Cir. 1997).

Therefore, a plaintiff with in personam maritime claims has
three choices: He may file suit in federal court under the
federal court’s admiralty jurisdiction, in federal court under
diversity jurisdiction, . . . or in state court. The difference
between these choices is mostly procedural; of greatest
significance is that there is no right to jury trial if
general admiralty jurisdiction is invoked, while it is
preserved for claims based in diversity or brought in
state court.

Developments.” See A-12. Articles published by Professors Sturley and
Robertson include: The Right to a Jury Trial in Jones Act Cases: Choosing
the Forum Versus Choosing the Procedure, 30 J. Mar. L. & Com. 649
(1999), hereinafter “Robertson and Sturley, The Right to a Jury Trial in
Jones Act Cases” and Understanding Panama R.R. Co. v. Johnson: The
Supreme Court’s Interpretation of the Seaman’s Election Under the Jones
Act, 14 U.S.F. Mar. L. J. 229 (2001-02). A-94 and A-118, respectively.

* “The district courts shall have original jurisdiction, exclusive of
the courts of the States, of: (1) Any civil case of admiralty or maritime
jurisdiction, saving to suitors in all cases all other remedies to which they
are otherwise entitled.” 28 U.S.C. § 1333(1).
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Id. (emphasis added); see also Williams v. Tide Water Associated

Qil Co., 227 F.2d 791, 792 (9th Cir. 1955) (acknowledging plaintiff would
possess an independent right to a jury trial on his unseaworthiness claim
had he brought it in Washington state court). As noted below, both parties
possess an independent right to a jury trial where the plaintiff pursues his

Jones Act claim pursuant to the saving to suitors clause. Rachal v. Ingram

Corp., 795 F.2d 1210, 1213 (5th Cir. 1986).
b. The Plain Language of the Jones Act Does Not
Limit [Icicle’s Right to a Jury Trial in
Washington State Courts.

By bringing this suit in Washington state court, Endicott preserved

the right to a jury trial for both parties on his Jones Act and general

maritime claims. See Hahn v. Nabors Offshore Corp., 820 So.2d 1283,
1285-86 (La. App. 2002). Although a Jones Act plaintiff enjoys the
exclusive right to select the forum, the Jones Act does not prohibit a
defendant from electing a jury trial in state court once that forum is
chosen. The Jones Act states in relevant part, “Any seaman who shall
suffer personal injury in the course of his employment may, at his election,
maintain an action for damages at law, with the right of trial by jury.”

46 U.S.C. § 30104 (emphasis added).
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In using the words “with the right of trial by jury,” instead of
“with a right of trial by jury,” the framers of the Jones Act refer to the
normal right of parties proceeding at law to a jury trial. See Robertson
and Sturley, The Right to a Jury Trial in Jones Act Cases, supra. A-94.
The language of the Jones Act neither explicitly nor implicitly provides a
plaintiff with a unilateral right to demand a jury trial when proceeding at
law. This provision merely grants the Jones Act plaintiff the right to bring
a case at law where a jury trial is available rather than in admiralty where
no jury trial is available.

' Federal Maritime Precedent Mandates Reversal
for a Trial by Jury.

In Panama R.R. Co. v. Johnson, 289 F. 964, 969 (2d Cir. 1923), the

Second Circuit recognized a Seventh Amendment right to a jury trial when
a Jones Act plaintiff sues on the common-law side of federal court.”
“[Wlhen a party came into the common-law court with a proceeding in
personam, which he might have brought in the admiralty court, the cause
was disposed of according to the procedure which governed that class of

courts, and was tried to a jury.” Id. at 969. It follows that “once the Jones

> The Second Circuit’s decision was affirmed by the Supreme
Court at 264 U.S. 375 (1924).
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Act plaintiff has made his forum choice, the Jones Act defendant has the
same rights as any other defendant in the forum. If defendants in the
chosen forum normally have a right to a jury, then so does the Jones
Act defendant.” Robertson and Sturley, The Right to a Jury Trial in
Jones Act Cases, A-94 (emphasis added). While the Seventh Amendment
does not apply in state court, federal maritime law allows the Jones Act
defendant to elect a jury trial where the state court provides such a right.

Endicott’s reliance below on Craig v. Atlantic Richfield Co., 19

F.3d 472 (9th Cir. 1994) overstates the holding in Craig and its application
to this case. In fact, Craig supports Icicle’s position. The Craig decision
did not address a defendant’s right to a jury in a Jones Act case proceeding

in state court. See 19 F.3d at 475-76; see also Hutton, supra, 795 N.E.2d

at 307. Rather, the Craig court’s holding was limited to whether a
defendant has a right to demand a jury in federal court where the Jones
Act is the “federal court’s sole basis for jurisdiction.” Craig, 19 F.3d at
475-76 (emphasis added).

Craig’s rejection of a defendant’s right to demand a jury trial was
not absolute. The Craig court acknowledged that “both the defendant and
the plaintiff have a right to demand a jury trial” when a case is brought

pursuant to the federal court’s diversity jurisdiction. Craig, 19 F.3d at

14



476. Had the Ninth Circuit held that a Jones Act defendant never has a
right to demand a jury, the diversity jurisdiction analysis would not have
been necessary in reaching its holding. Craig’s limited holding is
inapplicable to this case and its recognition of the defendant’s right to
request a jury when the case is not solely under the court’s admiralty
jurisdiction fully supports Icicle’s position.

The Craig court relied on Rachal, supra, 795 F.2d 1210. Craig, 19
F.3d at 476. In Rachal, the Fifth Circuit concluded that a plaintiff could
withdraw a jury demand and designate the case as falling under Rule 9(h)
without violating a defendant’s Seventh Amendment jury trial right. 795

F.2d at 1216-17. Like the court in Craig, the Rachal court concluded that

a defendant does not have a right to demand a jury trial in federal court
where the court’s sole basis for jurisdiction is the Jones Act. Id. at 1213-
14. Nonetheless, this restriction was not absolute. In fact, “[w]hen there
is diversity jurisdiction in Jones Act cases, both parties have an
independent basis for a jury trial if the plaintiff has chosen to pursue his
Jones Act claim through the ‘saving to suitors’ clause in a civil action.”
Id. at 1213 (emphasis added). It follows that both parties have an

independent basis for a jury trial if the plaintiff chooses to pursue his
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Jones Act claim through the saving to suitor clause in Washington’s state
courts.

Ultimately, the Rachal court simply recognized that no party has a
right to a jury trial where the federal district court sits in admiralty.

Neither Craig nor Rachal concluded that a Jones Act defendant could not

demand a jury in state court. Indeed, both cases support Icicle’s right to a
jury in this case.

The Fifth Circuit’s subsequent Linton decision demonstrates that

state law dictates whether a Jones Act defendant has a right to a jury in
state courts. As recognized by the Fifth Circuit, where a plaintiff elects to
proceed “at law” on his maritime claims in a state court, “[p]rocedurally,
whether he, or the defendant, would have a right to a trial by jury would
depend on state civil procedure.” Linton, supra, 964 F.2d at 1487 (citation
omitted) (emphasis added). The Fifth Circuit refused to address
arguments regarding whether a state civil rule requiring a bench trial
violated the Louisiana constitution, noting that issue “is properly presented
in Louisiana’s courts.” Linton, 964 F.2d at 1487 n.12.

In Linton, the Jones Act plaintiff elected to proceed in Louisiana
state court pursuant to the saving to suitors clause and La. Code Civ. Proc.

Ann., art. 1732(6). 964 F.2d at 1482. In an attempt to parallel federal

16



admiralty procedure, Louisiana enacted this statutory provision,’ to allow

a plaintiff bringing a maritime action in Louisiana state courts to elect a

bench trial. Linton, 964 F.2d at 1482-83 n.2. The defendant removed the

case to the federal district court arguing that the plaintiff’s art. 1732(6)
election invoked “the exclusive admiralty jurisdiction of the federal
courts.” Id. at 1483. The district court refused to remand the case back to
the state court. Linton, 964 F.2d at 1483.

On appeal to the Fifth Circuit, the plaintiff there challenged the
propriety of the district court’s refusal to remand. The Linton court
decided that no federal bar denied “the Jones Act plaintiff in state court
the right to a non-jury trial if state procedure allows it.” Linton, 964
F.2d at 1490 (emphasis added) ; see also Hutton, 795 N.E.2d at 307
(analyzing Linton). The Linton court ordered the case remanded to state

court holding that art. 1732(6) had no jurisdictional affect. Id.

® Former La. Code Civ. Proc. Ann., art. 1732(6) stated “A trial by
jury shall not be available in: (6) A suit on an admiralty or general
maritime claim brought under federal law that is brought in state court
under a federal ‘saving to suitors’ clause, if the plaintiff has designated
that suit as an admiralty or general maritime claim.” Linton, 964 F.2d at
1483 n.1. Subsection (6) was amended in 1999 and the reference to
maritime or admiralty claims was removed, leaving it to state “all cases
where a jury trial is specifically denied by law.” Art. 1732(6); Hahn,
supra, 820 So.2d at 1285.
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Although a Jones Act defendant’s right to a jury trial in state court

was not directly at issue in Linton, the court’s consideration of a Louisiana

procedural rule illustrates that Jones Act defendants are entitled to a jury
in state courts, if a jury trial is allowed. Furthermore, Linton confirms that
state law dictates the extent of the Jones Act defendant’s right to a jury
trial proceeding in state court. Had Rachal held that Jones Act defendants
never have a right to a jury, Linton’s consideration of Louisiana state law
on the issue would have been superfluous, because a defendant’s right to a
jury would be settled.

d. Case Law From Other State Appellate Courts

Provides Further Support for a Jones Act
Defendant’s Right to a Jury.

Although this issue is new to the appellate courts of Washington,
appellate decisions in the states of Illinois and Louisiana are instructive.
The Illinois Supreme Court recently affirmed a Jones Act defendant’s

right to demand a jury in state courts. Bowman, supra; see also Hutton,

supra, (holding that “any right to jury trial (or nonjury trial) is governed
by state law” where the case is brought in state court). After closely
reviewing the plain language of the Jones Act and applying the “last
antecedent” statutory construction principle, the Bowman court

concluded:
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[Tlhe phrase “at his election” modifies “may maintain an
action for damages at law,” because the phrase “with the
right of trial by jury,” is separated from the modifying
phrase “at his election” by “maintain an action for damages
at law.” Therefore, the rules of statutory construction
clearly establish that the “election” referred to in the Jones
Act is not the seaman’s election of a trial by jury, but his
election to proceed “at law” rather than in admiralty.

838 N.E.2d at 954 (emphasis in original) (quoting Hutton) (internal

citations and modifications omitted); see also Boeing Co. v. State Dep’t of

Licensing, 103 Wn.2d 581, 587, 693 P.2d 104 (1985) (applying the “last
antecedent” doctrine of statutory construction). Accordingly, the Bowman
court held that a Jones Act defendant possessed a jury trial right in state
court. Id.; see also Robertson and Sturley, Recent Developments, A-12.

In Hahn, the Jones Act plaintiff filed suit in Louisiana state court
pursuant to the saving to suitors clause. 820 So.2d at 1284. There, the
trial court denied the plaintiff’s motion to strike the defendant’s jury
demand. Id. The Hahn court looked to state law and concluded that there
was “no prohibition against” the defendant choosing a jury trial in state
court, “regardless of the choice made by the plaintiff.” Id. at 1285. The

Hahn court’s omission of any reference to Rachal and Linton, both of

which originated in federal courts in Louisiana, illustrates that any
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limitations on a Jones Act defendant’s right to a jury simply do not apply
in state courts.

As noted, this is an issue of first impression for Washington
appellate courts and there is a split among the superior courts that have
decided this issue. CP 16-26; CP 46-47; A-154. Several of those superior
courts gave no reasoning for their decisions. Id. Those that decided the
issue include Judge Michael Heavey, whose order noted that seaman have
the right to proceed in admiralty or at law and if they choose law, the right
to a jury follows. A-154. Judge Heavey correctly recognized that state
superior courts do not have admiralty jurisdiction. Id.

The Bowman and Hahn cases and their harmony with federal
maritime law, as discussed above, provide further support for this Court to
determine that Jones Act defendants possess an independent right to
demand a jury in Washington courts.

e. The Washington State Constitution and

Statutory Provisions Protect the Right to a Jury
Trial for All Parties.

Article 1, section 21 of the Washington State Constitution protects
the right to a jury trial for all “parties interested” in state court civil

proceedings. Sofie v. Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d

711 (1989). Atrticle I, section 21 provides:
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The right to a trial by jury shall remain inviolate, but the
legislature may provide for a jury of any number less than
twelve in courts not of record, and for a verdict by nine or
more jurors in civil cases in any court of record, and for
waiving of the jury in civil cases where the consent of the
parties interested is given thereto.

(Emphasis added). “[T]he term ‘inviolate’ cannotes deserving of the
highest protection[,]” meaning “that the right must remain the essential
component of our legal system.” Sofie, 112 Wn.2d at 656. “From the
earliest history of this state, the right to trial by jury has been treasured

..” City of Pasco v. Mace, 98 Wn.2d 87, 99, 653 P.2d 618 (1982)

(emphasis added). “The right to a jury trial in civil proceedings is
protected solely by the Washington Constitution in article 1, section 21.”
Sofie, 112 Wn.2d at 644. Therefore courts determining whether the right
to a jury exists “must follow state doctrine [and be] based entirely on
adequate and independent state grounds.” Id. at 644, n.4 (noting that even

if the federal constitution applied, under State v. Gunwall, 106 Wn.2d 54,

720 P.2d 808 (1986), the decision would be based on the Washington

Constitution).7

7 Based on the Washington Supreme Court’s declaration that the
right to a jury trial in Washington State courts is protected solely by the
Washington Constitution and the federal constitution does not apply, a
Gunwall analysis is not necessary to argue the protections of state law,
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In determining whether the right to a jury trial exists under the
Washington State Constitution, Washington courts “examine the right as it
existed at the time of the adoption of our constitution in 1889.” Edgar v.

City of Tacoma, 129 Wn.2d 621, 625, 919 P.2d 1236 (1996); Sofie, 112

Wn.2d at 645-46 (recognizing the jury’s constitutional role in determining
damages in civil matters). The right to a jury trial attaches to those causes
of action “in which a jury trial was available at common law as of 1889
and to actions created by statutes in force at this same time allowing for a
jury.” Sofie, 112 Wn.2d at 648.

The right to a jury trial attaches to a Jones Act action despite the
fact that it was not yet enacted in 1889. “If the right to a jury trial applies
only to those theories of recovery accepted in 1889-rather than the types of
actions that, at common law, were heard by a jury at that time-then the
constitutional right to a jury trial would diminish over time.” Sofie, 112

Wn.2d at 648 (emphasis in original).

because only state law applies. Furthermore, as noted by the Washington
Supreme Court in Sofie, even if federal law did apply, under Gunwall, the
decision would be based on state law. Sofie, 112 Wn.2d at 644, n4.
Accordingly, Icicle will rely on Sofie to satisfy any Gunwall analysis
necessary.
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The right to a jury determination of a negligence claim is well
established in Washington state courts. A personal injury claim based on
negligence “presents the same cause of action for personal injury which
was well recognized a century ago, and is therefore, a cause of action to
which the right to a jury attaches.” Edgar, 129 Wn.2d at 627. “Whether
negligence is established by a fair preponderance of the evidence, or
whether the evidence is ‘equally balanced,” is a factual determination
reposed exclusively in the jury by the constitution and laws of this state.”

Hawley v. Mellem, 66 Wn.2d 765, 773, 405 P.2d 243 (1965) (emphasis

added) (citing Wash. Const. art. 1, sect. 21 and RCW § 4.44.090).

In Sofie, the Washington State Supreme Court found an act
limiting the recovery amount of general damages to be unconstitutional
because it encroached upon constitutional protections, “by denying
litigants the essential function of the jury.” 112 Wn.2d at 651 (stating that
“the legislature cannot intrude into the jury’s fact-finding function in civil
actions.”). The Sofie court recognized that although the appellants
asserted “newer” tort theories, the “heart” of their “cause of action was
centered on negligence and willful or wanton misconduct resulting in
personal injury.” Id. at 649-50. The Court noted that those “basic tort

theories” existed at common law in 1889. Id.
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Likewise, although it is a “newer” tort theory, the “heart” of a

Jones Act action is “centered on negligence.” See Bowman, supra, 838

N.E.2d at 955. In fact, the plain language of the Jones Act itself provides
“the right of a trial by jury.” 46 U.S.C. § 30104. Therefore, the parties
both enjoy the right to a jury trial in a Jones Act action brought in
Washington state courts.

Finally, several Washington state statutes emphasize the parties’
right to a jury trial. For instance, RCW § 4.40.060 provides, “[a]n issue of
fact, in an action for the recovery of money only, or of specific real or
personal property shall be tried to a jury, unless a jury is waived, as
provided by law, or a reference ordered, as provided by statute relating to
referees.” (emphasis added). Furthermore, RCW § 4.48.010 states that,
“[alny party shall have the right in an action at law, upon an issue of fact,
to demand a trial by jury.” (allowing for the referral to a referee upon
consent of the parties) (emphasis added).

In sum, the plain language of the Jones Act, federal maritime
jurisprudence, case law from other state appellate courts, and Washington
State constitutional and statutory protections all mandate a Jones Act

defendant’s right to a trial by jury.
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B. The Superior Court Abused Its Discretion in Awarding
Endicott Prejudgment Interest.

1. Summary of the Issue.

As with the jury demand issue addressed above, a plaintiff’s choice
of forum determines his entitlement, or lack thereof, to prejudgment
interest. Prejudgment interest is generally available in suits brought in
federal courts sitting in admiralty. While a state court may hear maritime
claims pursuant to the saving to suitors clause, it can never sit in
admiralty. As such, the rule regarding prejudgment interest “in admiralty”
cannot apply.

A state court hearing Jones Act and unseaworthiness claims is
bound to apply federal substantive law. Under federal maritime law,
prejudgment interest is not authorized by the Jones Act and it is widely
recognized that prejudgment interest is not available for Jones Act claims
brought at law in either federal or state courts. In contrast, federal
maritime law does authorize prejudgment interest for unseaworthiness
claims brought “in admiralty.” When Jones Act and unseaworthiness
claims are combined in a single action, a number of federal courts have
held that prejudgment interest is not available. Washington has joined
these federal coﬁrts in finding that prejudgment interest should not be
awarded in these mixed Jones Act and unseaworthiness cases.
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Finally, to the extent that Washington law applies to this question,
it, too, dictates that prejudgment interest is not available in a seaman’s
action for negligence and unseaworthiness. Washington law requires that
a claim for damages be liquidated or readily determinable in order to
qualify for prejudgment interest. Because claims such as Endicott’s
involve general damages, which can never be considered liquidated,
prejudgment interest is not authorized under Washington law.

Because the trial court’s decision to award prejudgment interest
was contrary to both federal and state law, the trial court abused its
discretion, and its decision must therefore be reversed.

2. Statement of Facts.

After the trial and the issuance of its preliminary opinions, the trial
court ordered additional briefing on the issue of an award of prejudgment
interest. CP 90-92; 100-112. The trial court issued its Findings of Fact and
Conclusions of Law on January 11, 2008. CP 118; A-1. Citing Paul v.

All Alaskan Seafoods, Inc., 106 Wn. App. 406, 24 P.3d 447 (Div. I, 2001),

the trial court found that as a “successful general maritime plaintiff,”
Endicott was entitled to prejudgment interest at 12% per annum from May
1, 2003 (the date of injury) to August 29, 2007 (the date of the court’s

opinion). Id. The final judgment entered by the superior court therefore
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included an award of $143,611 (of this, $110,000 was for general
damages, $3,000 for past medicals, and $30,611 for past wage loss) and an
additional $74,646.24 for prejudgment interest. CP 118, 120, 123.

3. Standard of Review.

Under Washington law, a trial court’s award of prejudgment

interest is reviewed for abuse of discretion. Scoccolo Const., Inc. v. City

of Renton, 158 Wn.2d 506, 519, 145 P.3d 371 (2006).®> A trial court
abuses its discretion when its decision is contrary to applicable law. In re
Jannot, 110 Wn. App. 16, 22, 37 P.3d 1265 (Div. III, 2002).
4. Legal Analysis and Argument.
a. While Prejudgment Interest Is Generally
Available in Federal Courts Sitting in Admiralty,
a State Court Can Never Sit in Admiralty.

In federal courts sitting in admiralty, prejudgment interest is

® It bears noting that federal courts also review an award of
prejudgment interest for abuse of discretion, but review de novo the
question of whether state or federal law determines the availability and
amount of such an award. See, e.g., Oak Harbor Freight Lines, Inc. v.
Sears Roebuck, & Co., 513 F.3d 949, 954 (9th Cir. 2008). At least one
Washington jurist has agreed that the question of whether prejudgment
interest is authorized in a given case is a question of law to be reviewed de
novo. See Ernst Home Center, Inc. v. Sato, 80 Wn. App. 473, 492-94, 910
P.2d 486 (Div. I, 1996) (concurring opinion of J. Forrest). Icicle
maintains that it was improper under either the abuse of discretion or de
novo standard for the trial court to award prejudgment interest in this case.
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awarded unless there are peculiar circumstances justifying its denial. City

of Milwaukee v. Cement Div., Nat’l Gypsum Co., 515 U.S. 189, 195, 115

S. Ct. 2091, 132 L.Ed.2d 148 (1995). As outlined above, admiralty
jurisdiction is exclusive to the federal courts. U.S. Const., Art. III, Sec. 2;
28 U.S.C. § 1333(1). While state courts are granted authority to hear
maritime cases under the saving to suitors clause, they may never exercise
admiralty jurisdiction. Linton, 964 F.2d at 1487 (“Because admiralty
jurisdiction is exclusively federal, a true ‘admiralty’ claim is never
cognizable in state court; no ‘designation’ or state procedure can alter

this.”) (citing The HINE, supra). Instead, maritime actions brought in

state court must necessarily be at law. See, e.g., Mendez v. Ishikawajima-

Harima Heavy Industries Co., Ltd., 52 F.3d 799, 800 (9th Cir. 1995) (“The

saving-to-suitors clause allows claimants to pursue actions for maritime
torts at law either in state courts or in federal courts pursuant to diversity
jurisdiction.”) (emphasis added). Because a state court can only hear
maritime claims brought at law and cannot sit in admiralty, it cannot
predicate an award of prejudgment interest on the notion that it is acting in

admiralty.
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b. Prejudgment Interest Is Not Authorized under
Federal Maritime Law for Cases Involving Jones
Act and Unseaworthiness Claims.

(i) State Courts Hearing Maritime Cases
Must Apply Substantive  Federal
Maritime Law.

Where a state court hears a case involving maritime claims, it is
widely recognized that it is to apply federal substantive law. See, e.g.,

Militello v. Ann & Grace, Inc., 576 N.E.2d 675, 676 (Mass. 1991). While

the states retain the ability to enact legislation that affects maritime
commerce, state law is preempted by federal maritime law where it
“contravenes the essential purpose expressed by an act of Congress, or
works material prejudice to the characteristic features of the general
maritime law, or interferes with the proper harmony and uniformity of that

law in its international and interstate relations.” Southern Pac. Co. v.

Jensen, 244 U.S. 205, 216, 37 S. Ct. 524, 61 L. Ed. 1086 (1917).
Because prejudgment interest is a part of the measure of damages a
plaintiff may recover, questions concerning its availability are a matter of

substantive law. Monessen Southwestern Ry. Co. v. Morgan, 486 U.S.

330, 335, 108 S. Ct. 1837, 100 L. Ed. 2d 349 (1988). As such, state courts
should apply federal maritime law with respect to the question of whether

prejudgment interest is available. Militello, 576 N.E.2d at 678 (collecting
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cases); Derouen v. Mallard Bay Drilling, LLC, 808 So.2d 694, 709 (La.

App. 2001) (“An award of prejudgment interest in state maritime cases is
substantive in nature such that federal law controls.”).

(ii) Prejudgment Interest Is Not Available
under the Jones Act.

The Jones Act grants seamen the rights and remedies provided to
railroad workers under the Federal Employers’ Liability Act (FELA). As
noted earlier, the Jones Act provides:

Any seaman who shall suffer personal injury in the course

of his employment may ... maintain an action for damages

at law ... and in such action all such statues of the United

States modifying of extending the common-law right or

remedy in cases of personal injury to railway employees
shall apply [.]

46 U.S.C. § 30509. While prejudgment interest is generally available in
claims brought under the general maritime law, the United States Supreme
Court has held that prejudgment interest is not available under FELA and
thus, by incorporation, under the Jones Act. In Monessen, the Court
unequivocally held that railway workers who bring claims under FELA
cannot recover prejudgment interest. 486 U.S. at 336-39. Moreover, the
Court held that this prohibition against recovering prejudgment interest in

FELA cases is a matter of substantive law. Id. at 335-36.
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The Court’s reasoning was based on the fact that at the time FELA
was enacted, the common law did not allow for prejudgment interest in
personal injury suits, and there was nothing in the statute to indicate that
Congress intended otherwise. Id. at 337-38. The Court noted that FELA
had been amended since its enactment, but Congress had never altered the
statute to provide for prejudgment interest. Id. at 338-39.

As outlined above, the Jones Act expressly incorporates FELA by
reference. 46 US.C. §30509. The United States Supreme Court
recognized this in its first Jones Act case, stating:

The reference, as is readily understood, is to [FELA] and its

amendments. This is a recognized mode of incorporating

one statute or system of statues into another, and serves to

bring into the latter all that is fairly covered by the
reference.

Panama R. Co. v. Johnson, 264 U.S. 375, 391-92, 44 S. Ct. 391, 68 L. Ed.

748 (1924). More recent examples of the Supreme Court’s continued
recognition that the Jones Act incorporates FELA include American

Dredging Co. v. Miller, 510 U.S. 443, 455-56, 114 S. Ct. 981, 127 L. Ed.

2d 285 (1994), and Miles v. Apex Marine Corp., 498 U.S. 19, 23-24, 111

S. Ct. 317, 112 L. Ed. 2d 275 (1990).
Because Congress intended to apply FELA’s rules in Jones Act

cases, it follows that judicial interpretations of FELA also apply to the
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Jones Act.’ As the United States Supreme Court found in American
Dredging, “the Jones Act adopts ‘the entire judicially developed doctrine
of liability’ under FELA.” 510 U.S. at 456 (citation omitted); see also
Miles, 498 U.S. at 32 (explaining that Congress’ incorporation of FELA
unaltered into the Jones Act was intended to include the judicial “gloss”
on FELA as well).

By incorporating FELA and its judicial interpretations, the Jones
Act adopts the Monessen rule precluding an award of prejudgment interest
as a matter of substantive law. Prejudgment interest is therefore
unavailable in a Jones Act case brought at law, in either federal or state

court. See Marine Solution Services, Inc. v. Horton, 70 P.3d 393, 412

(Alaska 2003) (“Prejudgment interest is generally not permitted on Jones

Act claims.”). This is true despite the fact that prejudgment interest is

° An exception to this general rule has been made in rare cases
when a particular FELA rule is logically limited to the railroad context or
logically inapplicable in the maritime context. See, e.g., The Arizona v.
Anelich, 298 U.S. 110, 123-24, 56 S. Ct. 707, 80 L. Ed. 1075 (1936)
(holding that FELA assumption-of-the-risk rule tied to railroad-specific
Federal Safety Appliance Act does not apply under Jones Act). This
exception is irrelevant here because prejudgment interest is theoretically
possible in any type of case involving monetary damages for past losses.
The FELA rule regarding the unavailability of prejudgment interest is
therefore neither logically limited to the railroad context nor logically
inapplicable in the maritime context.
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generally available under principles of general maritime law. See Fuszek

v. Roval King Fisheries, Inc., 98 F.3d 514, 516-17 (9th Cir. 1996) (finding

that specific FELA provision regarding comparative negligence trumped
general maritime law regarding comparative negligence in Jones Act
case).

Thus, the only instance in which prejudgment interest is
conceivably recoverable on a Jones Act claim is when such a claim is
brought in a federal court sitting in admiralty, and even then, the federal
courts disagree on whether it is available. The Fourth, Fifth and Ninth
Circuits hold that prejudgment interest is recoverable on a Jones Act claim

brought in admiralty. See Gardner v. National Bulk Carriers, Inc., 333

F.2d 676, 677 (4th Cir. 1964); Williams v. Reading & Bates Drilling Co.,

750 F.2d 487, 491 (5th Cir. 1985); Vance v. American Hawaii Cruises,

Inc., 789 F.2d 790, 794-95 (9th Cir. 1986). In such cases, an award of
prejudgment interest is neither prohibited nor mandated, but is instead left
to the discretion of the trial judge. Id. The Sixth Circuit has held that
even when a Jones Act claim is brought in admiralty, prejudgment interest
is not available, reasoning that prejudgment interest is not permitted under

FELA and that the statute must control. Cleveland Tankers, Inc. v.

Tierney, 169 F.2d 622, 626 (6th Cir. 1948).
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By contrast, where a Jones Act claim is brought in federal court at
law, the federal courts are in agreement that prejudgment interest is not

available. See, e.g., Williams, supra; Petersen v. Chesapeake & Ohio Ry.

Co., 784 F.2d 732, 740 (6th Cir. 1986); Moore-McCormack Lines, Inc., v.

Richardson, 295 F.2d 583, 592 (2d Cir. 1961); see also Borges v. Our

Lady of the Sea Corp., 935 F.2d 436, 443 n.1 (1st Cir. 1991) (agreeing in

dicta that prejudgment interest is not available for claims brought at
law).!"® These courts have reasoned that the question of prejudgment
interest is governed by statute and that the courts are not at liberty to
award additional damages not authorized by statute. The United States
Supreme Court, in Monessen, has so construed FELA.

In sum, the majority of courts that have considered the question
have determined that the Jones Act does not authorize the recovery of
prejudgment interest. As such, while prejudgment interest may be
recoverable on a Jones Act claim brought in admiralty in federal court, it
is not recoverable on Jones Act claims brought at law, and is therefore not

available on a Jones Act claim brought in state court.

1 The remaining maritime circuit courts, namely the Fourth and
Ninth Circuits, have not addressed the issue of availability of prejudgment
interest in a Jones Act claim brought in federal court at law.
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Endicott determined the answer to both the jury demand question
and the prejudgment interest question when he chose to file suit in
superior court. As the Texas Court of Appeals explained:

The general rule under the Jones Act is that, if a seaman
elects to proceed in federal court under admiralty
jurisdiction, he or she can have prejudgment interest but no
jury; conversely, if the seaman elects to proceed in a state
or federal court under legal jurisdiction, he can have a jury
but must forgo prejudgment interest.

Ricardo N., Inc. v. Turcios de Argueta, 870 S.W.2d 95, 122 (Tex. App.

1993). A plaintiff, even a seaman who is a ward of the court, simply

cannot have his cake and eat it, too. Rather, he is bound by his choice of

forum. Because Endicott elected to proceed at law in state court, the right

to a jury trial is available to both plaintiff and defendant and there is no
right to prejudgment interest.

(iii) A Majority of Courts, Including

Washington State Courts, Hold that

Prejudgment Interest Is Not Available in

Mixed Cases Involving Both Jones Act
and Unseaworthiness Claims.

As explained above, prejudgment interest on a Jones Act claim is
only recoverable in federal court sitting in admiralty. For unseaworthiness
claims, however, prejudgment interest is generally available regardless of

whether the claim is brought at law or in admiralty. Magee v. U.S. Lines,

Inc., 976 F.2d 821, 822 (2d Cir. 1992) (noting that award for
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unseaworthiness may be augmented by prejudgment interest while Jones
Act award may not). When Jones Act and unseaworthiness claims are
joined together in a single action, as they often are, the question becomes
more complex. The majority of courts that have addressed the availability
of prejudgment interest in these so-called mixed cases have concluded that
prejudgment interest is not recoverable. While a minority of courts have
held otherwise, Washington is among the state courts that have adopted
the majority rule and prohibited the recovery of prejudgment interest in
mixed cases.

As Division Two recognized in Foster v. State of Washington

Dept. of Transp., 128 Wn. App. 275, 115 P.3d 1029 (2005), the majority

rule is that prejudgment interest cannot be awarded in mixed cases
involving both the Jones Act and unseaworthiness claims where the
damages for the respective claims cannot be apportioned. 128 Wn. App.

at 279 (citing Wyatt v. Penrod Drilling Co., 735 F.2d 951, 956 (5th Cir.

1984); see also Petersen v. Chesapeake & Ohio Ry. Co., 784 F.2d 732,

741 (6th Cir. 1986); Mihalopoulos v. Westwind Africa Line, L.td., 511

So.2d 771, 781 (La. App. 1987); Cano v. Gonzalez Trawlers, Inc., 809

S.W.2d 238, 240 (Tex. App. 1990). The rationale behind these decisions

is that since prejudgment interest is not available for a Jones Act claim,
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unless the damage award in a mixed case is apportioned between the Jones
Act and unseaworthiness claims in order to award prejudgment interest on
the unseaworthiness portion only, prejudgment interest cannot be awarded

at all. Wyatt, 735 F.2d at 956; see also Horton, supra, 70 P.3d at 412-413

(finding that because prejudgment interest is recoverable on
unseaworthiness claims but not on Jones Act claims, damages in a mixed
case involving both types of claims must be apportioned in order for
prejudgment interest to be awarded on the unseaworthiness portion of
damages only).

A minority view holds that apportionment is not necessary in
mixed cases, and that prejudgment interest is recoverable even where it is
impossible to determine whether damages were awarded on the plaintiff’s

Jones Act claim or his unseaworthiness claim. See, e.g., Magee, supra,

976 F.2d at 823 (reasoning that because Jones Act and unseaworthiness
claims are “Siamese twins” and because recovery was the same under both
counts, there was no reason to deny plaintiff prejudgment interest, absent
special circumstances militating against such an award).

In its decision awarding Endicott prejudgment interest on his
mixed Jones Act and unseaworthiness claims, the trial court relied on

another Washington case, Paul v. All Alaskan Seafoods, Inc., supra. In
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Paul, this Court determined that the plaintiffs, who recovered on their
claims for unpaid wages brought pursuant to both federal and state law,
were entitled to prejudgment interest. The court examined both federal
maritime law and Washington state statutory law on the issue of
prejudgment interest, and determined that the two were in direct conflict.
106 Wn. App. at 429. As such, the court held that state law was
preempted, and that the fishermen were entitled to prejudgment interest
under federal maritime law, which as noted above, provides that
prejudgment interest is generally available absent special circumstances.
Id. at 429-430.

However, Paul is distinguishable from the present case and from
the authorities cited above regarding the majority rule on prejudgment
interest in mixed cases. As noted, Paul involved a claim brought by crab
fishermen for unpaid wages. The fishermen brought claims pursuant to
both the general maritime law and Washington state law. As such, the
Paul action was a type of “mixed” case involving two different types of
claims. Under the general maritime law, the fishermen were entitled to
prejudgment interest on their unpaid wage claim, just as seaman are
entitled to prejudgment interest on an unseaworthiness claim. Similarly,

the fishermen were not entitled to prejudgment interest on their state law
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wage claim, just as seamen are not entitled to prejudgment interest in
Jones Act claims brought at law. In Paul, the court was able to apportion
the damages the fishermen recovered between the federal maritime claim
and the state claim, and therefore limit the award of prejudgment interest
to the federal maritime claim. This is completely consistent with the
holdings outlined above — in mixed cases involving claims for which
prejudgment is recoverable and claims for which it is not recoverable,
prejudgment interest may be awarded on the portion of the award
attributable to the general maritime claim, where such damages are
apportionable. Because the trial court misinterpreted Paul to require an
award of prejudgment interest in mixed cases where damages are not
apportionable, it abused its discretion, and its decision should be reversed.

c. Prejudgment Interest Is Not Authorized under

Washington Law Given the Damages Awarded
in This Case.

As noted at the outset, the question of whether prejudgment
interest is available in this case is a matter of substantive law that must be
determined in accordance with federal maritime law. Nevertheless, to the
extent this court looks to Washington law on the topic, the result is the
same. In short, because Endicott’s damages were not liquidated, he is not

entitled to prejudgment interest under state law.
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In Washington, whether prejudgment interest is awardable depends
on whether the claim is a liquidated or readily determinable claim, as

opposed to an unliquidated claim. Hansen v. Rothaus, 107 Wn.2d 468,

472, 730 P.2d 662 (1986). The critical factor in awarding prejudgment
interest is that the amount of damages be “fixed and known.” Prer v.

Refrigeration Engineering Co., 74 Wn.2d 25, 32, 442 P.2d 621 (1968). A

liquidated claim is one where it is possible to compute the amount of
damages “with exactness, without reliance on opinion or discretion.”
Hansen, 107 Wn.2d at 473. Conversely, an unliquidated claim is one
where the amount cannot be fixed, and must rest upon the opinion or
discretion of the judge or jury. Id.

In Hansen, the Washington Supreme Court analyzed awards to a
seaman for maintenance, cure and unearned wages to determine whether
they were liquidated or unliquidated. Applying state law, the court held
that settlements with injured crewmembers were unliquidated. 107 Wn.2d
at 477-78. The court reasoned that maintenance rates vary over time, and
therefore are not exact. Id. at 477. Similarly, with regard to cure, it is not
enough that medical bills be paid — the amount must be reasonable.
Therefore, the amount is not liquidated. Id. Finally, unearned wages may

be liquidated, but in Hansen, one lump sum was paid for maintenance,
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cure, and unearned wages, and therefore the exact amount of unearned
wages were also not definite. Id. at 478. The Hansen court concluded that
such a claim might be liquidated if the facts supporting the various claims
were clarified and the amount of unearned wages was readily
ascertainable. Id.

In the present case, Endicott was awarded $110,000 in general
damages, which was clearly unliquidated, as it was purely a matter of
judicial discretion. CP 118. Similarly, the trial court awarded $3,000 for
past medical bills on the basis of what was “reasonable and necessary”
and, following Hansen, this, too, is an unliquidated claim. Finally, the
amounts awarded to Endicott for lost past wages were also unliquidated as
they were determined based on various discretionary amounts for lost
earning capacity and time frames in dispute. As none of these amounts
were fixed or readily known, and all were subject to some measure of
judicial discretion, they were unliquidated and thus not subject to
prejudgment interest under Washington law.

d. If Awarded, Prejudgment Interest Is Limited to
Amounts Recovered for Past Damages.

Should this Court determine, contrary to the case law outlined

above, that Endicott is entitled to prejudgment interest, any such award
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must be limited to amounts Endicott recovered for past damages and
cannot include interest on future damages. Seamen are not entitled to
prejudgment interest on future damages, regardless of whether the award
is based upon a Jones Act or general maritime claim. Pickle v. Int’]

Qilfield Divers, Inc., 791 F.2d 1237, 1241 (5th Cir. 1986); Borges, supra,

935 F.2d at 444-45: Columbia Brick Works, Inc. v. Roval Ins. Co. of

America, 768 F.2d 1066, 1068 (9th Cir. 1985). The purpose of
prejudgment interest awards in maritime cases is to make the plaintiff

whole.  City of Milwaukee, supra, 515 U.S. at 196. Awarding

prejudgment interest on damages a seaman has yet to incur defies logic
and runs contrary to this stated purpose. Consequently, no such interest is
allowed on future damages.

C. The Trial Court Erred by Admitting the Hearsay Statement of
Witness Jason Jenkins.

1. Statement of Facts.

During trial, and in lieu of finding or calling this witness, Endicott
offered what is described as a handwritten statement apparently signed by
Jason Jenkins, the other crewmember working in the freezer at the time of
his May 1, 2003 injury with Icicle. Trial Exh. 48; RP 85-88; A-161. The
statement, directed “To Whom It May Concern” and dated May 9, 2003,
recounts various issues including a description of the location of the
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accident in the freezer. Id. The statement includes what is apparently
Jenkins quoting Endicott and Endicott’s description of what happened. Id.

Endicott asserted that the statement was not hearsay under
Evidence Rule 801(d)(2), either part (2) as a statement of which the party
has manifested an adoption of belief in its truth, or part (4), a statement of
the party’s agent or servant acting within the scope of his authority. RP
87-88. Endicott’s counsel sought to admit the statement “to ask Mr.
Endicott if that’s consistent with his recollection,” asserting that the
statement “was definitely an admission by their own people, their own
employee.” RP 86. Endicott’s counsel argued the Jenkins’ statement
should be admitted because Jenkins was an agent of Icicle when asked to
complete this statement as a part of the Safety Manager’s overall
investigation of the incident.'" RP 86-88; Trial Exhibit 48.

Icicle objected and asserted Jenkins was not a speaking agent, and
that the document lacked foundation and was hearsay. RP 85-87.
Endicott did not depose either the Safety Manager or Jenkins and neither

was called to testify at trial. RP 87. Icicle pointed out that the Jenkins’

! The investigation of the Safety Manager, although hearsay, was
admitted by stipulation of the parties. Trial Exh. 48. Icicle, however,
objected to the separate statement of Jenkins. RP 86.
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statement, dated May 9, 2003, was apparently completed after the Safety
Manager’s investigation, which was dated May 3, 2003, and that there was
no evidence presented at trial regarding the purpose of or request for the
Jenkins’ statement. RP 88; Trial Exh. 48. In effect, nothing was known
about the statement. Id. Beyond the brief statement, it was mere
speculation about why the statement was made, what Jenkins knew about
the Endicott accident or what he meant by various things in the statement.
Id. The trial court ruled this went to the weight and not admissibility of
the Jenkins’ statement and admitted it as non-hearsay. RP 88.

Endicott then read Jenkins’ statement during trial, describing it as
“dead on,” except that “I didn’t trip on the lip of the doorway...I wasn’t
even to the doorway yet...I was about 20 feet from the doorway.” RP §9.
The Jenkins’ statement quotes Endicott as stating that he tripped at the
entrance [of the freezer] and caught the coil [of the freezer] as he fell back.
A-161. Endicott however later testified that his arm was caught on a steel
pole 20 feet inside the freezer, which caused it to break. RP 78-79; RP
244. An Icicle safety representative testified she was not familiar with the
Jenkins’ statement, that it was not part of her accident file maintained in
the Seattle office, and that she was not aware of it until early 2007. RP

496-497.




In its Findings of Fact and Conclusions of Law, the trial court
found that Jenkins, who was pushing the cart in a freezer at the time of
Endicott’s accident, “should have been aware of Plaintiff’s position
relative to the cart...Plaintiff yelled for him to stop, but the other worker
did not stop because he was either concentrating on keeping the cart from
coming untracked or simply not paying attention.” CP 116. The trial court
determined Jenkins pushed the cart with Endicott pulling it into a pole,
causing his injury. Id. The court concluded Icicle was negligent under the
Jones Act in part by failing to provide adequate training to Endicott and to
Jenkins. CP 119. The trial court also concluded the Icicle barge was
unseaworthy in part based on the fact that Jenkins was insufficiently
trained or focused on the cart at the time of the accident. CP 119.

2. Standard of Review.

A trial court’s decision to admit or exclude evidence is reviewed

for abuse of discretion. Havens v. C & D Plastics, Inc., 124 Wn.2d 158,

168, 876 P.2d 435 (1994).

3. Legal Analysis and Argument.

a. Washington Law Regarding Hearsay and
ER 801.

Under ER 802, hearsay statements are not admissible, except as

provided by court rule or statute. ER 801 defines hearsay as a statement,
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other than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter asserted.
Subpart (d) of ER 801 further provides that certain types of statements are
not considered hearsay if particular conditions are met. Endicott asserted
two possible bases for admission of Jenkins’ statement as non-hearsay
under ER 801(d)(2). First, he claimed Jenkins’ statement was admissible
as a statement made by an agent or servant of Icicle acting within the
scope of his or her authority to make the statement on Icicle’s behalf under
ER 801(d)(2)(iv). Alternatively, he argued that Jenkins’ statement was
admissible as a statement that Icicle had adopted or manifested its belief in
the truth under ER 801(d)(2)(ii). Jenkins’ statement does not qualify as
non-hearsay under either of these portions of the rule.

In order to qualify as non-hearsay under the speaking agent
exception provided in ER 801(d)(2)(iv), the party seeking to have the
statement admitted must establish that the declarant had the requisite
authority to speak on the party opponent’s behalf. See State v. Nieto, 119
Wn. App. 157, 161, 79 P.3d 473 (Div. I, 2003). Washington follows the

Restatement of Agency (2d) § 286, which requires an agent to have

speaking authority. Codd v. Stevens Pass, Inc., 45 Wn. App. 393, 404,

725 P.2d 1008 (Div. I, 1986). Under the Restatement, it is not enough that
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the principal is willing or permits the agent to speak. Rather, the speaking
must be done in the capacity of agent and be connected with the business
of the principal. Id. In other words, the agent must be authorized to make
the particular statement at issue, or statements concerning the subject

matter of the statement, on behalf of the party. Passovoy v. Nordstrom,

Inc., 52 Wn. App. 166, 169-70, 758 P.2d 524 (Div. I, 1988).

If the agent lacks specific, express authority to make statements on
the party’s behalf, the requisite authority may be implied from the overall
nature of the agent’s authority to act for the party. Id. at 170. The out-of-
court statement of the alleged agent alone cannot establish his agency.
Rather, the party seeking to introduce the statement as non-hearsay under
ER 801(d)(2)(iv) must establish the existence and scope of the agency by
independent proof. Id. at 171-72. Moreover, apparent authority can only
be established from the conduct of the principal, not the conduct of the

agent. Donald B. Murphy Contractors, Inc. v. State, 40 Wn. App. 98, 110,

696 P.2d 1270 (Div. II, 1985).

In particular, Washington courts have repeatedly held that
employees generally do not have speaking agent authority for their
employer simply by virtue of their employment. For instance, in Codd,

this Court determined that a ski patrolman who commented on a
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hazardous slope where the plaintiff was injured had neither express nor
implied authority to speak on the ski resort’s behalf with regard to such

hazards. Id. at 404-405. See also Blodgett v. Olympic Sav. & Loan

Ass’n., 32 Wn. App. 116, 126, 646 P.2d 139 (Div. II, 1982) (finding
statement made by carpenter employed on defendant’s construction site
was not admissible under ER 801(d)(2) absent any evidence that carpenter
was speaking agent acting within scope of his authority at time of

statement); Barrie v. Hosts of America, Inc., 94 Wn.2d 640, 644, 618 P.2d

96 (1980) (statement of bar manager inadmissible under ER 801(d)(2)
where nothing in record showed that manager had authority to make

statement on behalf of bar owner); Passovoy, supra, 52 Wn. App. at 172

(finding statement of store employee inadmissible absent independent

evidence of existence and scope of agency); Murphy, supra, 40 Wn. App.

at 110 (finding statements of state employees inadmissible under ER
801(d)(2) where employees lacked speaking authority).
b. The Trial Court Abused Its Discretion in
Admitting the Statement of Jason Jenkins
Because It Is Hearsay and Does Not Satisfy the
Requirements for Non-hearsay Under ER 801.

Because the statement of Jason Jenkins is classic hearsay and does

not satisfy the requirements for non-hearsay under ER 801, and no other
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exceptions to the hearsay rule were raised and therefore have now been
waived, the trial court abused its discretion in admitting it as evidence to
prove the truth of the matters asserted therein.

Here, Endicott offered no independent evidence to establish that
Jenkins had the requisite authority to speak for Icicle. Jenkins himself did
not testify regarding any such agency relationship or the scope thereof,
and as noted above, under Passovoy, the alleged agent’s out-of-court
statement alone is insufficient to establish an agency relationship. Nor is
there any evidence from which it could be inferred that Jenkins had
authority to speak on Icicle’s behalf regarding the circumstances of
Endicott’s accident. To the contrary, an Icicle representative testified she
was unfamiliar with the statement or its existence for some three years

after the accident. Under Murphy, supra, only the conduct of the

principal — in this case, Icicle — can be considered in establishing implied
authority. There was no evidence whatsoever in the record indicating that
Icicle granted speaking authority to Jenkins or viewed him as its agent
with regard to workplace safety or anything else. Like the employees in
the host of cases cited above, Jenkins was merely an Icicle employee with

no particular authority to speak on Icicle’s behalf.
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Endicott likewise failed to offer any evidence indicating that Icicle
adopted or manifested its belief in the truth of Jenkins’ statement. The
mere fact that such a statement was made, whether in the course of an in-
house investigation or otherwise, does not demonstrate intent on Icicle’s
part to adopt it as a true recounting of the events in question. Under ER
801(d)(2)(ii), a statement that would otherwise be considered hearsay is
admissible where it has been adopted by a party-opponent. A party-

opponent can manifest adoption of a statement by words, gestures, or

complete silence. State v. Cotten, 75 Wn. App. 669, 689, 879 P.2d 971
(Div. II, 1994). Typically a party’s adoption of a statement will involve an
affirmative act demonstrating the party’s intent to make the statement his

or her own. See, ¢.g., Momah v. Bharti, 182 P.3d 455, 466 (Div. 1, 2008)

(party’s affirmative act of placing statements on his website demonstrate
his adoption of them and his belief in their truth, making them admissible
as non-hearsay under ER 801(d)(ii)). As noted, Endicott did not depose or
offer the testimony of the Safety Manager at trial. Endicott’s counsel
merely speculated that the statement was made as a part of the accident
investigation and that Icicle adopted it. Arguments of counsel are not

evidence.
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Moreover, Jenkins’ statement is not sufficiently reliable to be

admitted. As an employee with no speaking authority, Jenkins had no
particular obligation to be truthful. And as Endicott himself testified,
there was a glaring difference between his recollection of the events and
the Jenkins’ statement: the location of the accident. Endicott testified he
believed he was some 20 feet from where Jenkins described the accident
as having occurred. Endicott testified that he recalled only one pole and
that it was at the location he said he was injured.

The Jenkins’ statement is classic hearsay. Because the trial court
deemed it non-hearsay and used it to formulate its overall conclusions
regarding liability, the trial court must be reversed on this issue. Clearly
cross-examination of Jenkins regarding his observations and his memory
of the events surrounding the accident would have been both useful and
necessary in determining the probative value of his statement. If Endicott
wanted to present the testimony of Jenkins, then the only appropriate way
to have done this was to find and call Jenkins at trial.

D. The Trial Court Also Erred When It Failed to Admit and Fully

Consider Endicott’s Mental Health and Addiction History
Because It Is Relevant to the Issue of His Damages.

1. Statement of Facts.

On the morning of the first day of trial and despite Endicott’s
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previous stipulation in the Joint Statement of Evidence to all the records
and testimony at trial, Endicott for the first time filed and served a motion
to exclude all evidence of pre- and post-accident marijuana use and
evidence of his mental health conditions and treatment. RP 7-16.
Endicott asserted these were collateral matters intended to make the trial
court not like him and were irrelevant and prejudicial under ER 403. RP 9;
Supp.CP.

Beyond the procedural irregularities of this motion, Icicle argued
in part that Endicott testified at his deposition his anxiety had gotten worse
since his arm injury at Icicle and whether his attorney wanted to cast it
differently at trial, at least Endicott believed it was an element of his
damages and as such it was relevant. RP 10. Moreover, Icicle argued that
Endicott’s antisocial personality disorder and drug dependence were
alternative explanations for why Endicott had not worked for the four
years between his injury and the trial. RP 10. Endicott claimed disability
from his arm injury and to the extent there was an alternative explanation
for this, Icicle had the right to present such evidence. RP 10-11.

By way of background, in June 2004, one year after his injury,
Endicott was admitted to the Northern Nevada Adult Mental Health

Facility, where he was diagnosed with marijuana dependence and an
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antisocial personality disorder. Trial Exh. 118. In this same timeframe,
Endicott applied for medical marijuana programs in Oregon and Nevada
associated with his Icicle injury. RP 11; RP 129-34. Icicle offered by
deposition the testimony of Dawn Moore, Endicott’s social worker at the
Nevada facility. CP 66-68. There is no record that the trial court admitted
this testimony. CP 88. A number of the records from that facility and
from other treatment facilities were rejected and, as the trial proceeded,
the court refused to admit exhibits and testimony regarding these issues.
See, e.g., Trial Exhs. 123, 136, 151.

Ultimately, the trial court stated it would not consider Endicott’s
mental health issues and the Findings of Fact and Conclusions of Law
make no reference to mental health or addiction issues. RP 388-89; CP
114-22. The trial court made no finding with respect to Icicle’s
affirmative defense of failure to mitigate. CP 7-10; CP 114-122.

2. Standard of Review.

A trial court’s decision to admit or exclude evidence under
Evidence Rules 401-403 is reviewed for manifest abuse of discretion. Bell

v. State, 147 Wn.2d 166, 181-82, 52 P.3d 503 (2002).
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3. Legal Analysis and Argument.

The admissibility of evidence of plaintiff’s addiction and mental
health histories are governed by three Washington Rules of Evidence. ER
401 defines “relevant evidence” as evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the
evidence. This relevancy threshold is low and even minimally relevant

evidence is admissible. State v. Gregory, 158 Wn.2d 759, 835, 147 P.3d

1201 (2006).
With regard to evidence of a plaintiff’s substance abuse in
particular, a handful of Washington cases have addressed the admissibility

of such evidence. In Palmer v. Waterman S.S. Corp., 52 Wn.2d 604, 328

P.2d 169 (1958), a seaman sued his employer for injuries suffered when he
fell down a ladder while intoxicated. The seaman appealed from a
judgment in favor of the employer, arguing, among other things, that the
trial court erred in admitting testimony of two witnesses as to the seaman’s
prior intoxication. Id. at 607. The court held there was no error in
admitting the testimony, finding that the evidence was properly admitted
for the purpose of showing how it affected the appellant’s ability to earn

money by holding a steady job. Id. See also Lundberg v. Baumgartner, 5
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Wn.2d 619, 621-22, 106 P.2d 566 (1940) (holding that evidence of
decedent’s habitual intoxication was relevant and admissible regarding
mitigation of damages, since such a habit tends to lower earning capacity
and shorten life expectancy). The same holds true for mental health issues

impacting economic claims. See, e.g., Criez v. Sunset Motor Co., 123

Wn. 604, 606-07, 213 P. 7 (1923) (holding that evidence of plaintiff's
treatment at mental asylum was admissible in personal injury action where
it was up to jury to determine whether plaintiff's lost wages and incapacity
were attributable to injuries sustained in car accident or to his mental
health problems).

In his motion to exclude evidence of his substance abuse and

mental health issues, Endicott relied on Kramer v. J.I. Case Mfg. Co., 62

Wn. App. 544, 815 P.2d 798 (Div. I, 1991). Kramer was a personal injury
case in which the defendant manufacturer sought to introduce evidence of
the plaintiff’s drug and alcohol abuse, arguing it was relevant to the issue
of plaintiff’s damages because plaintiff’s substance abuse affected his
earning capacity and work-life expectancy. Id. at 556. The plaintiff
argued that the evidence should be excluded because it was irrelevant and
unfairly prejudicial. Id. Both parties filed motions in limine on the issue,

and the trial court deferred its ruling on the motions pending expert
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testimony establishing that substance abusers have decreased earning
capacity and work-life expectancy. Id. The trial court ultimately ruled
that evidence of substance abuse was relevant to work-life expectancy and
was therefore admissible. Id. at 557. At trial, the plaintiff testified on
cross-examination about his alcohol addiction and use of marijuana;
however, the court refused to allow the defendant’s expert to testify as to
the effect of substance abuse on work-life expectancy. Id. at 557.

In considering whether the trial court abused its discretion in

admitting this evidence, the court looked to Palmer, supra, and

acknowledged its holding that evidence of substance abuse was relevant to
a plaintiff’s ability to hold a job, and noted that this is in accord with cases
in other jurisdictions. Id. at 557-58. The Kramer court ultimately
concluded that, under the facts of that case, the trial court had abused its
discretion. The court’s conclusion was based on the fact that the
defendant had never made its promised offer of proof and in the absence
of expert testimony on the effect of substance abuse on work-life
expectancy, there was nothing establishing the probative value of the
evidence. Id. at 559. The court also found there was nothing in the record
indicating the plaintiff’s substance abuse had affected his employment

prior to the accident in question. As such, there was no basis to find that
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the substance abuse had affected the plaintiff’s earning capacity or work-
life expectancy. Id.

The present case is readily distinguishable from Kramer. Unlike
the defendant in Kramer, Icicle offered expert testimony, for example, on
the connection between Endicott’s mental health issues and reduced
earning capacity. RP 738; RP 397-398. Furthermore, Icicle sought
admission of this evidence not only to establish that Endicott’s earning
capacity was limited, but also to offer an alternative explanation for
Endicott’s failure to return to work for four years following his accident.
Endicott maintained that the only reason he did not return to work for four
years following his accident was because of the injury to his arm.

Moreover, cases from other jurisdictions interpreting the analogous
federal rules of evidence with respect to this same issue have found
evidence of a plaintiff’s drug abuse relevant to the issue of damages. See,

e.g., Furlong v. Circle Line Statue of Liberty Ferry, Inc., 902 F. Supp. 65,

69 (S.D.N.Y. 1995) (holding that if proper foundation were established,
defendant could introduce medical records evidencing seaman’s cocaine
abuse because seaman’s ability to work could be affected by his drug habit

and because evidence of a drug problem could tend to make it less
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probable that plaintiff’s inability to work was caused by his alleged
shipboard injury).

Finally, in a recent unpublished decision, the Ninth Circuit held
that evidence of substance abuse was admissible on facts similar to those

presented here. In Peake v. Chevron Shipping Co., Inc., 245 Fed. Appx.

680, 2007 WL 2399783, 2007 A.M.C. 2973 (9th Cir. 2007), the Ninth
Circuit considered whether the district court improperly excluded evidence
of a seaman’s alcohol and drug use in his suit alleging negligence and
unseaworthiness for injuries sustained on the defendant’s vessel. Id. at
682. In particular, the court found that the evidence suggested a reason for
the plaintiff’s absences from work following the alleged incident other
than the injuries he alleged were attributable to the defendant’s negligence
and unseaworthiness. Id. The court further found that the evidence of the
plaintiff’s substance abuse was not unfairly prejudicial, despite the fact
that it involved illegal activity and had the potential to create a “sideshow”
at trial. Id. at 683. Thus, the court found that the trial court had abused its
discretion in not admitting the evidence. Id.

To provide clarity on this issue, Icicle asks that the trial court be

instructed on remand that Endicott’s mental health and addiction histories
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are both relevant and admissible and that all evidence and testimony on

the same be admitted.

V. CONCLUSION

The trial court erred in striking Icicle’s timely jury demand and
subsequently denying Icicle its right to a trial by jury. This Court must

remand this matter for a new trial by a jury. See, e.g., Davis v. Early

Const. Co., 63 Wn.2d 252, 260-61, 386 P.2d 958 (1963) (remanding case
for jury trial).

The trial court also erred in awarding prejudgment interest because
Washington state courts are not admiralty courts. Moreover, state courts
must apply substantive maritime law, which does not authorize
prejudgment interest in a case like this. Nor would prejudgment interest
be authorized under a pure Washington law analysis as Endicott’s
damages in this case were not liquidated. This Court is asked to remand
for a jury trial with an instruction to the trial court that prejudgment
interest is not available in this mixed Jones Act and unseaworthiness case.

Finally, the trial court abused its discretion on two evidentiary
matters during trial, when it admitted the hearsay statement of Jason
Jenkins and when it rejected and failed to fully consider evidence

regarding Endicott’s addiction and mental health histories. On remand,
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Icicle asks that the trial court be instructed that the Jenkins’ statement is
inadmissible as hearsay and that the evidence regarding Endicott’s mental
health and addiction histories is relevant to his claims for damages and is
fully admissible.

RESPECTFULLY SUBMITTED this ﬂ day of August, 2008.

& BARCOTT, P.C.

Midi{ael A, Bartdtt, WSBA #13317
Kara Heikkila, WSBA #27966
Thaddeus J. O’Sullivan, WSBA #37204
999 Third Avenue, Suite 2600

Seattle, Washington 98104

(206) 292-8008

Attorneys for Appellant
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€D THE HONORABLE DOUGLAS MCBROOM
GC E\,% (ASHINGTON
KIN

AN 1A 2008

CLERK
SUPERIOR Cfu \I\OK
G EPUT\’

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JUSTIN ENDICOTT,
Plaintiff, Case No. 06-2-03016-8 SEA
V. FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ICICLE SEAFOODS, INC,,

Defendant.

This cause came on for a non-jury trial on August 20, 2007, the Honorable Douglas
McBroom presiding. Plaintiff was represented by Kurt Arnold and Cory Itkirll of Amold &
Itkin LLP. Defendant was represented by Kara Heikkila and Thaddeus O’Sullivan of Holmes
Weddle & Barcott. At the conclusion of trial, the Court took the matter under advisement.
The Court has considered all trial testimony, exhibits admitted into evidence, the transcript or
videotaped deposition testimony admitted, and the arguments of counsel.

On the basis of its own careful observations during trial, its credibility assessments of
all witnesses appearing live at trial or by depositions, and the detailed consideration of all of
the above materials, the Court now enters the following Findings of Facts and Conclusions of

Law.

FINDINGS OF FACT ARNOLD & ITKIN LLP
AND CONCLUSIONS OF LAW -1 1401 McKinney St., Ste. 2550
o r Houston, TX 77010

: ’ 713-222-3800/713-222-3850




W 00 13 & »n h~ W N

DN N ek R e A ed el e feed el e

I. Introduction

This case was originally filed on January 20, 2006. Plaintiff asserted a negligence
claim pursuant to the Jones Act and a claim for unseaworthiness pursuant to the General
Maritime Law of the United States. On August 20, 2007, counsel for both sides proceeded to
try the case to conclusion.

I1. Findings of Fact

1. This case involves an arm injury sustained by Justin Endicott aboard the
BERING STAR.

2. At the time of trial, Plaintiff was 23 years old and living in Nevada. Plaintiff
grew up in Oregon, but did not graduate from high school. Instead, Plaintiff pursued his
dream of traveling to Alaska and worked on a fish processor barge.

3. Plaintiff began working for Defendant Icicle Seafoods, Inc. in January 2003.
Plaintiff was assigned to the BERING STAR and aided the BERING STAR in accomplishing
its mission. The BERING STAR is a processing barge.

4, At all relevant times, Defendant owned and operated the BERING STAR.

5. At all relevant times, Plaintiff was employed by Defendant as a Jones Act
seaman. Plaintiff worked as a seafood processor in the freezer on the BERING STAR. One
of Plaintiff’s duties was to move a loaded fifteen hundred-pound cart in the freezer tunnels
with the assistance of another crewmember.

6. The cart was moved via an overhead rail system. The cart system in the
freezer where the Plaintiff was working mistracked at times. The Defendant knew or should
have known about the hazard, but failed to remedy the defect.

7. The preponderance of the evidence showed that there was a trip hazard
associated with the grating in the freezer where the Plaintiff was working, Defendant knew or

should have known about this hazard, but failed to fix the grating.

FINDINGS OF FACT ARNOLD & ITKIN LLP

AND CONCLUSIONS OF LAW -2 1401 McKinney St., Ste. 2550
Houston, TX 77010
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8. The crew in the freezer at the time of Plaintiff’s accident was required to work
with undue haste to keep up with production. Defendant knew or should have known about
this hazard, but failed to provide more crewmembers.

9. Plaintiff received inadequate safety training for his job. Defendant knew or
should have known about this hazard, but failed to provide more adequate training.

10.  On or about May 1, 2003, Plaintiff was using the cart’s “pull bar” to pull the
cart when it started to come untracked from the overhead rail system. While Plaintiff
attempted to keep the cart on track, he stumbled when the heel of his boot caught on a lip
created by the freezet’s uneven surface. This caused Plaintiff’s elbow to jut out and come to
rest on a pole of angle support beam. Another Icicle employee, Jason Jenkins, was pushing
the cart from the other end. Jenkins should have been aware of Plaintiff’s position relative to
the cart. Plaintiff yelled for him to stop, but the other worker did not stop because he was
either concentrating on keeping the cart from coming untracked or simply not paying
attention. Jenkins kept pushing the cart and crushed Plaintiff’s arm between the cart and the
pole/angle support.

11.  Immediately following the accident, Plaintiff felt severe pain. He was then
flown to Anchorage, Alaska, where he underwent a surgical repair. The surgeons implanted
several plates, screws, and clips in Plaintiff’s arm to help it heal. Plaintiff needed a second
surgery to correct the malunion created by the improj)er healing from his first surgery which
caused his arm to “bow”. Plaintiff underwent that second surgery in Seattle, Washington, in
April 2005.

12.  Although the second surgery was a success, Plaintiff developed Chronic
Regional Pain Syndrome (“CRPS”). Plaintiff’s pain is real. The surgeries and his CRPS
should not have prohibited the Plaintiff from gainful employment altogether, but inhibited his

ability to work during those recovery periods. The Plaintiff has no earning capacity or loss

after December 2005.
FINDINGS OF FACT ' ARNOLD & ITKIN LLP
AND CONCLUSIONS OF LAW -3 1401 McKinney St., Ste. 2550
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13.  Plaintiff has experienced pain and discomfort as a result of the May 1, 2003
incident.

14.  Plaintiff’s injuries were caused by the cart incident in the freezer aboard the
BERING STAR on May 1, 2003.

15.  Plaintiff’s injuries would have been prevented if Icicle had used ordinary care.
Icicle should have: (1) fixed the overhead rail system; (2) fixed the uneven grating; and (3)
provided more adequate training.

16. The Court finds that Plaintiff would have earned $5,767.00 from the time of
his injury until November 2003, but did not earn these wages due to his injuries.

17.  The Court finds that the Plaintiff’s pre-injury earning capacity was $20,000 per
year. The Court also finds that Plaintiff suffered a 50% reduction in his earning capacity from
November 2003 to April 2005. This resulted in lost wages of $13,328.00.

18.  The Court finds that Plaintiff was completely disabled from gainful
employment from April 2005 (when he had his second surgery) until December 2005 (when
he fully recovered from the second surgery). Accordingly, he lost $15,000 in wages.

19.  The Court finds that Plaintiff lost $34,095.00 in lost wages and diminished
earning capacity during the period May 2003 until December 2005.

20.  The Court finds that Icicle, through The Alaska’s Workman’s Compensation
system, paid Plaintiff $3,484.00 and is entitled to an offset or credit on the amount it owes
Plaintiff in lost wages and/or diminished eaming capacity. Accordingly, Plaintiff sustained a
net $30,611.00 in lost wages and/or diminished earning capacity during the period May 2003
to December 2005.

21.  The Court finds that Plaintiff incurred reasonable and necessary medical
expenses for pain treatment from Dr. Thomas Purtzer in the amount of $3,000.00. While

Dr. Purtzer’s methods of treatment were questionable, $3,000 of the total medical charges will

be paid by the Defendant.
FINDINGS OF FACT : ARNOLD & ITKIN LLP
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22.  Therefore, the Court finds that the net total of Plaintiff’s past economic losses,
future economic losses, past and future reasonable probable medical expenses equals
$33,611.00.

23.  The Court finds that Plaintiff has been subjected to pain, suffering, and
discomfort as a result of his injury. The injury caused a “bow” to his arm until the
disfigurement was corrected in April 2005. Plaintiff has suffered mental distress and anguish
as a result of his injuries. Plaintiff worked at a location he found exciting and performed job
duties he enjoyed. Taking into account Plaintiff’s education and skills, this job was probably
one of the best hopes for a life Plaintiff will ever have. Accordingly, the Court finds the
Plaintiff should be awarded $110,000.00 in general damages to compensate him for these
injuries.

24.  Additionally, the Court finds that Plaintiff is entitled to post-judgment interest
at the rate of six and thirty-five one hundredths percent (6.35%) future interest until time of
payment in full of this Judgment. Plaintiff is also entitled to prejudgment at the rate of twelve
percent (12%) per annum from May 1, 2003 to August 29, 2007.

III. Conclusions of Law

1. The Court has jurisdiction over this case based upon the Jones Act, 46 U.S.C.
§ 30104, and the General Maritime law. This case was tried before the Court without benefit
of a jury. Venue and jurisdiction are proper.

2. The Jones Act provides a course of action in negligence for a seaman injured
in the course of employment. To prove negligence under the Jones Act, the Plaintiff must
show duty, breach, notice, and causation. Ribitski v. Canmar Reading & Bates, Ltd.
Partnership, 111 F.3d 658, 664 (9th Cir. 1997). .

3. To recover, the Plaintiff must prove the Defendant’s negligence played any
part, even the slightest, in producing his injury. Ribitski v. Canmar Reading & Bates, Ltd.
Partnership, 111 F.3d 658, 664 (9th Cir. 1997); see also Crane v. State, 103 Wn. App. 427,

FINDINGS OF FACT ARNOLD & ITKINLLP
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433,13 P.3d 642 (2000) (under the Jones Act, “legal cause is established when the
employer’s negligence was a cause, however slight, of his injuries.”) (citations omitted).

4. A vessel is unseaworthy if there is “an insufficient number of men assigned to
perform a shipboard task” and “actual or constructive knowledge of an unseaworthy condition
is not essential to [a vessel’s] liability.” Ribitski v. Canmar Reading & Bates, Ltd.
Partnership, 111 F.3d 658, 662 (9th Cir. 1997); see also Havens v. F/T Polar Mist, 996 F.2d
215, 217-18 (9th Cir. 1993) (“The failure of a piece of vessel equipment under proper and
expected use is sufficient to establish unseaworthiness.”). “This warranty of seaworthiness is
a species of liability without fault. The shipowner warrants that the vessel, together with its
gear and personnel, are reasonably fit” for the vessel’s purpose. Miller v. Arctic Alaska
Fisheries Corp., 133 Wn.2d 250, 264 n.7, 9‘_14 P.2d 1005 (1997).

5. On an unseaworthiness claim, “[c]Jausation is established by showing that the
unseaworthy condition was a substantial factor in causing the injury.” Ribitski v. Canmar
Reading & Bates, Ltd. Partnership, 111 F.3d 658, 662 (th Cir. 1997).

6. Successful General Maritime plaintiffs are entitled to 12% prejudgment interest.
See Paul v. All Alaskan Seafoods, Inc., 106 Wn. App. 406, 427, 24 P.3d 447 (2001).

7. The Court, taking all of these factors into consideration, has determined that
the Defendant is liable under the Jones Act and for unseaworthiness.

8. The Court also finds that the Defendant was negligent under the Jones Act in
failing to maintain the blast freezer, in allowing crew to work with undue haste, and by failing
to provide adequate training to the Plaintiff and Mr. Jenkins, his fellow crewmember.

9. The Court finds that the BERING STAR was unseaworthy based on (a) a
tripping hazard on the flooring of the blast freezer; (b) a faulty overhead rail system; and (c) a
fellow crewman who was insufficiently trained or focused on the cart. Consequently, the

Court finds that Plaintiff has met his burden to establish an unseaworthy condition aboard the
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vessel, by a preponderance of the evidence. The Court also finds that the vessel’s
unseaworthiness was a substantial factor in causing Plaintiff’s injuries.

10. A seaman is comparatively negligent if he fails to act with ordinary prudence
under the circumstances. Peterson v. Great Hawaiian Cruise Line, Inc., 33 F. Supp. 2d 879,
885-86 (D. Hawaii 1998). The evidence showed no contributing negligence on the part of the
Plaintiff and, as such, the Court assesses one hundred percent (100%) negligence to
Defendant.

11.  The Court finds that Defendant has not unreasonably withheld maintenance or
cure in the past and that any such past or future claim is subsumed by Plaintiff’s offer of
uncontroverted past losses, and his future damages. Thus, the Court declines to award any
further maintenance or cure, beyond the medical losses assessed.

12. At the time of his injury, the Court concludes Plaintiff was a “seaman” as that
term is legally defined under the Jones Act, and was employed by Defendant Icicle Seafoods,
Inc.

13.  The Court concludes that the injuries and consequent damages sustained by
Plaintiff were 100% proximately caused by Defendant in negligently failing to act as a
reasonable maritime employer under like circumstances.

14.  The Court concludes that the barge (BERING STAR) was unseaworthy, and
that such unseaworthiness was a substantial factor and proximate cause of Plaintiff’s injuries.

15.  The Court concludes that Plaintiff has proximately sustained net Special
Damages of $33,611.00. The Court further concludes that Plaintiff has sustained General
Damages in the amount of $110,000.00. In addition, Plaintiff is awarded pre-judgment
interest at the rate of twelve percent (12%) per annum from May 1, 2003 to August 29, 2007.
Plaintiff is also entitled to six and thirty-five one hundredths percent (6.35%) future interest

until time of payment in full of this Judgment, together with all properly taxable costs of

court.
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16.  To the extent that any foregoing Findings of Facts constitutes a Conclusion of
Law, it is adopted as such. To the extent that any foregoing Conclusions of Law constitutes a

Finding of Fact, it is adopted as such.

IT IS SO ORDERED.
DONE at Seattle, Washington, this the 4] _ day of (QM— , 2008
ES
The Honorable Douglas McBroom
Presented by:

ARNOLIR& ITKIN ¥/

RAFEL LAW GROUP PLLC

By:
Anthony L. Rafel, WSBA #13194

Attorneys for Plaintiff Justin Endicott

Approved as to form:

HOLMES WEDDLE & BARCOTT, P.C.

By:

Kara Heikkila, WSBA #27966
Thaddeus J. O’Sullivan, WSBA #37204

Attorneys for Defendant lcicle Seafoods, Inc.
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16.  To the extent that any foregoing Findings of Facts constitutes a Conclusion of

Law, it is adopted as such. To the extent that any foregoing Conclusions of Law constitutes a

Finding of Fact, it is adopted as such.
IT IS SO ORDERED.

day of

, 2007.

DONE at Seattle, Washington, this the

The Honorable Douglas McBroom

Presented by:
ARNOLD & ITKIN LLP

By:

Kurt B. Arnold, Pro Hac Vice
Jason A. Iikin, Pro Hac Vice
Cory D. Itkin, Pro Hac Vice

RAFEL LAW GROUP PLLC

By:

Anthony L. Rafel, WSBA #13194

Attorneys for Plaintiff Justin Endicott

Ghiy W
a Beilddla, WBA #27966
addeusd. O\Sfillivan, WSBA #37204

By:

Attorneys for Defendant Icicle Seafoods, Inc.
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The Honorable Douglas McBroom
. July 3, 2007
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
: IN AND FOR THE COUNTY OF KING .

JUSTIN ENDICO’IT an 1nd1v1dua.1 _ ‘
No. 06-2-03_016-8' SEA

' | [PROPOSEB} ORDER GRANTING
V. o PLAINTIFF*S MOTION TO STRIKE
< DEFENDANT’S JURY DEMAND

Plaintiff,

ICICLE SEAFOODS, INC an Alaska _ ‘
corporation, [CLERK’S ACTION REQUIRED)]

Defendant.

This matter came on for COnsi(i\eratioh on Plaintiff’s Moﬁon to Strike Defendant’s
Jury Demand. Thé Court has COﬁsidered Plaintiff's Motion, D_efendant’s Response, if any,
and Plaintiff’s Reply, if any. Being duly advised in the premises, the Court hereby
ORDERS tha:t Plaintiff’s Motion to Strike Defendant’s Jury Demahd is GRANTED

The Court further ORDERS that Defendant s Jury Demand is STRICKEN

*m

s M"/’ﬁ/ﬁﬁ, prslinlins of 7her

ORDER GRANTING PLAINTIFF’S MOTION TO STRIKE ARN OLD & ITKIN LLP
DEFENDANT’S JURY DEMAND Pagel - :
Houston, TX 77010

o f, !N A [ - 713-222-3800/713-222-385,

Dated this day of _ 2007, l‘ﬁo/ S50 maton Lirallnn %*

- 4./2(2«/&/ Pumt'c/

1401 McKinney St., Ste. 2550 |
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provision of LHWCA.
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1. Personal jurisdiction. 257
2. Litigating against the federal 259
government: the procedural
pitfall of the Admiralty Extension
Act.
3. Impleader under FRCP 14(c) 260
4. Attachment of property 262
under FRCP Supplemental Rule B
V. Miscellany. 262

*152 I. Procedural Developments at the National
Level

A. The ongoing controversy over ‘unpublished’
opinions.

Two years ago [FN1] we wrote about Anastoff
v. United States, [FN2]--Judge Richard Amold's
remarkable opinion declaring that the Eighth
Circuit's local rule restricting the precedential value
of unpublished opinions was unconstitutional. [FN3]
We also wrote about the immediate aftermath of
that decision. Last year, {FN4] we continued to
develop the theme by speculating about the
potential effects of West Publishing Company's new
Federal Appendix, which collects circuit-level
federal decisions not deemed important enough for
publication.

The flap over whether (and to what end) ¢
unpublished® opinions should be cited continues. In
November 2002, the Advisory Committee on
Appellate Rules passed a measure (with one
member dissenting) that would allow the citation of
unpublished opinions. In May 2003, the Committee
signed off on specific wording for a proposed new
Federal Rule of Appellate Procedure:

No prohibition or restriction may be
mposed upon the citation of judicial
opinions, orders, judgments, or other written
dispositions that have been designated as °
unpublished,” ‘not for publication,
non-precedential,’ ‘not precedent’ or the
like.  This proposed rule will be submitted
for public comment for six months. It then

<

will go back to the Advisory Committee and
then to a standing committee of the Judicial
Conference. If the full Judicial *153
Conference and the Supreme Court approve
the rule, it will go to Congress and take effect
unless Congress acts to change or reject it.
The process could take two years or more.

The Advisory Committee's proposal does not
directly address the precedential value of
unpublished opinions, but it is difficult to see how
such opinions can be freely citable and yet not be
treated as having at least some precedential value.

The whole matter is highly controversial. The
Advisory Committee's proposal seems to have
originated in a suggestion by former Solicitor
General Seth Waxman. But the current Solicitor
General, Theodore Olsen, abstained from the
Advisory Committee vote. Perhaps the most vocal
opponent of the proposal is Ninth Circuit Judge
Alex Kozinski. Senior Judge Richard Amold
strongly supports it, stating: ‘I don't know what
judges {who oppose it] are afraid of.‘

B. December 1, 2003, amendments to the Federal
Rules of Civil Procedure

Unless there is contrary congressional action, on
December 1 a package of amendments to the
Federal Rules of Civil Procedure (‘FRCP*) will go
into effect. These FRCP amendments include a
number of changes to Rule 23 (class actions),
expansion of Rule 51 (jury instructions), revision of
Rule 53 (special masters), and minor revisions of
Rule 54(d)(2)(D) (regarding reference of attorneys'
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fees issues to special masters) and Rule 71A(h)
(regarding trial of federal eminent domain claims).

C. ABA report on selection of state judges

On June 13, 2003, an American Bar Association
panel released a report recommending that state
judges be appointed rather than elected and
suggesting that an appointed judge should serve for
a single term of at least fifteen years or until
reaching a specified age. Alternatively--in
recognition of the reality that most people seem to
prefer an elective system--the report sets forth a
number of suggestions for reforming judicial
elections. This report was scheduled to be
considered by the ABA House of Delegates at the
ABA's Annual Meeting in San Francisco in August
2003.

*154 11. The Work of the Supreme Court

A. State governmental immunity

Our 2000 [FNS5] and 2001 [FN6] papers treated
the Court's recent expansions (in a series of 5-4
non-maritime decisions) of the immunity conferred
upon the states by the ‘structure of the original
Constitution* [FN7] and the Tenth and Eleventh
Amendments. Last year's paper [FN8] presented
three more decisions in the series. This go-around,
we have a somewhat surprising new case, Nevada
Dep't of Human Resources v. Hibbs. [FN9] The
Court's previous decisions had developed the
principle that Congress may abrogate states'
Eleventh Amendment immunity from unconsented
suits in federal courts if it makes its intention to
abrogate unmistakably clear in the language of the
statute and if the statute was a valid exercise of
Congress's power under section 5 of the Fourteenth
Amendment. [FN10] Despite previous indications
of how difficult and rare it is for Congress to
comply with these criteria, the six-member majority
in Hibbs (in an opinion by Chief Justice Rehnquist)
concluded that Congress had succeeded in the
provision of the Family Medical Leave Act (‘FMLA
9, [FN11} authorizing suit against public
employers. [FN12] This decision was a victory for a
Nevada state employee, William Hibbs, who had
sued his employing agency because it refused to
give him leave to care for his ailing wife. [FN13]
The Chief Justice wrote:

Page 10

By creating an across-the-board, routine
employment benefit [up to 12 weeks of
unpaid family-care leave] for all eligible
employees, Congress sought to ensure that
family-care leave would no longer be
stigmatized as an inordinate drain on the
workplace caused by female employees, and
that employers could not evade leave
obligations simply by hiring men. By *155
setting a minimum standard of family leave
for all eligible employees, irrespective of
gender, the FMLA attacks the formerly
state-sanctioned stereotype that only women
are responsible for caregiving, thereby
reducing employers' incentives to engage in
discrimination by basing  hiring and
promotion decisions on stereotypes. [FN14]
Justices Scalia, Kennedy, and Thomas
dissented.

B. Damages for emotional suffering: fear of future
disease

In last year's paper, [FN15] we noted the grant
of certiorari in a case in which men who had
contracted asbestosis as a result of their exposure to
asbestos while working for the defendant railroad
sought recovery under the Federal Employers'
Liability Act (‘FELA‘), [FN16] for their emotional
injuries consisting in fear of developing cancer. The
Court has now handed down its decision in Norfolk
& Western Railway Co. v. Ayers. [FN17] By a 5-4
margin (Justice Ginsburg writing for the majority),
the Court held that the asbestosis disease sustained
by the plaintiffs counted as a physical injury and
that the plaintiffs' claims for fear of future cancer
should therefore be classified as seeking recovery
for emotional pain and suffering ‘parasitic’ to a
compensable physical injury (as opposed to claims
for stand-alone emotional suffering). [FN18] For
such parasitic emotional distress claims, the Court
held that there is no requirement that the emotional
distress be manifested by physical symptoms; the
only requirements are that it be reasonable, genuine,
and serious. [FN19] The Court did not answer the
much-debated question whether there is a
physical-symptom-manifestation requirement for
stand-alone emotional distress claims. Justice
Kennedy wrote a dissent that was joined by Chief
Justice Rehnquist and Justices O'Connor and Breyer.

C. Joint and several liability
Another issue in Norfolk & Western was
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whether the workers' recoveries against the
defendant-employer should be for the workers' full
damages or instead apportioned (diminished) to
reflect the fact that other *156 tortfeasors-- e.g.,
subsequent employers or asbestos manufacturers or
suppliers--had probably also contributed to the
injuries. [FN20] Here the Court was unanimous in
holding that FELA defendants are subject to the
traditional rule of joint and several liability,
meaning no apportionment. [FN21] In reaching this
conclusion about FELA, the Court strongly
reaffirmed that the general maritime law of the
United States adheres to the rule of full joint and
several liability. [FN22] It did this in three ways: 1)
by relying heavily on the maritime decision in
Edmonds v. Compagnie Generale Transatlantique,
[FN23] for the proposition that the ‘established
[admiralty] principle of comparative negligence’
includes the rule of joint and several liability,
[FN24] 2) by citing The ATLAS, [FN25] as ‘an . . .
admiralty case‘ showing ‘that joint and several
liability is the traditional rule,’ [FN26} and 2) by
quoting from the 1908 congressional debates on
FELA a statement that FELA was intended to °
brin[g] our jurisprudence up to the liberal
interpretations that . . . now prevail in the admiralty
courts of the United States. [FN27]

D. The preemptive effect of the 1971 Federal Boat
Safety Act (‘FBSA*) [FN2§]

Our 2001 paper explained the controversy over
whether the FBSA's omission of a propeller-guard
requirement should be read to preempt state-law or
general maritime law products liability claims.
[FN29] Last year's paper [FN30] noted the grant of
certiorari to review the decision of the Illinois
Supreme Court in Sprietsma v. Mercury Marine,
[FN31] giving preemptive effect to the FBSA. The
Court has now handed down its unanimous decision
in Sprietsma v. Mercury Marine, [FN32] holding
that the husband of a woman who died after falling
overboard and being struck by the propeller of a
boat on an inland lake spanning the
Kentucky-Tennessee border is entitled to go
forward with a state-law products liability suit
against the manufacturer of *157 the boat's
outboard motor. [FN33] Justice Stevens began the
opinion by noting that the defendant's argument that
the case should be governed by federal maritime
law had been waived. [FN34] He then held that (1)
the FBSA's express preemption clause did not

o
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preempt Sprietsma's state-law claims, (2) the Coast
Guard's decision not to require propeller guards in
its regulations issued under the FBSA did not
preempt Sprietsma's claims, and (3) the FSBA did
not impliedly preempt Sprietsma's state law claims.
[FN35] (Both the Solicitor General and the Coast
Guard had advised the Court that the Coast Guard
did not view its refusal in 1990 to regulate propeller
guards or any of its subsequent regulatory activities
as having a preemptive effect.) [FN36]

E. Punitive damages

State Farm Mutual Automobile Ins. Co. v.
Campbell, [FN37] is the latest in a series of
non-maritime decisions [FN38] in which the
Supreme Court has seemingly been looking for
ways to control the amount of punitive damage
awards. A majority of the Justices have come to the
view that the Due Process Clause of the Fourteenth
Amendment protects tortfeasors against grossly
excessive or arbitrary punishments. In a case against
a liability insurance company alleging fraud,
bad-faith refusal to settle, and intentional infliction
of emotional distress, the Utah Supreme Court
upheld a $145 million punitive award in a case in
which the compensatory damages were $1 million.
[FN39] Reversing and remanding because the
amount was too large, the six-member majority
[FN40] (in an opinion by Justice Kennedy) stated
that:

courts reviewing punitive damages
[must] consider three guideposts: (1) the
degree of reprehensibility of the defendant's
misconduct; (2) the disparity between the
actual or potential harm suffered by the
plaintiff and the punitive *158 damages
award, and (3) the difference between the
punitive damages awarded by the jury and
the civil penalties authorized or imposed in
comparable cases. [FN41] Perhaps the
most widely noted feature of Campbell is the
Court's discussion of the second Gore
guidepost. Here the Court reiterated its
reluctance to identify a  concrete
constitutional limit on the ratio between harm
to the plaintiff and a punitive award, but it
suggested that ‘in practice, few awards
exceeding a single-digit ratio between
punitive and compensatory damages, to a
significant degree, will satisfy due process.*
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[FN42]

F. Statutes establishing evidentiary privileges.

46 U.S.C. § 6308 (2000) provides generally that
Coast Guard marine casualty investigation reports
are not admissible as evidence or subject to
discovery in civil litigation. The unanimous
non-maritime decision in Pierce County v. Guillen
[FN43]--which upholds the constitutionality (under
the Commerce Clause) of 23 U.S.C. § 409 (2000),
establishing a similar evidentiary privilege for
highway-safety data collected by the states under
the federal Hazard Elimination Program--is
therefore of tangential interest. [FN44] Justice
Thomas's opinion for the Court includes the
provocative statement that ‘[w]e have often
recognized that statutes establishing evidentiary
privileges must be construed narrowly because
privileges impede the search for truth. * [FN45]

G. Foreign Sovereign Immunities Act (FSIA).

28 U.S.C. § 1441(d) (2000) provides that ‘[a]lny
civil action brought in a State court against a
foreign state as defined in [FSIA, 28 U.S.C. §
1603(a) (2000)] may be removed by the foreign
state to the district court of the United States for the
district and division embracing the place where
such action is pending.© 28 U.S.C. § 1603(a) (2000)
defines ‘foreign state* to include an ‘agency or
instrumentality of a foreign state. 28 U.S.C. §
1603(b) (2000) in turmn defines ‘agency or
instrumentality® to include corporations ‘a majority
of whose shares . . . is owned by a foreign state . . . .
¢ In the non-maritime case of Dole Food Co. v.
Patrickson, [FN46] the *159 Court was
unanimously behind Justice Kennedy's opinion in
holding that ‘agency or instrumentality® status is to
be determined at the time suit is filed. [FN47]
Justices Breyer and O'Connor dissented from
Justice Kennedy's more significant holding that a
corporate subsidiary of a government-owned
mstrumentality is not itself an instrumentality: °
[o]nly direct ownership of a majority of shares by
the foreign state satisfies the statutory requirement.
[FN48]

III. Selected Decisions From Around the Country

A. Admiralty jurisdiction.
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1. Determining a waterway's navigability

The court in In re Strahle, [FN49] found that the
Wabash River is a navigable stream from West
Lafayette, Indiana, to its junction with the Ohio
River and accordingly upheld admiralty jurisdiction
over a limitation petition filed by the owner of a
jet-ski respecting a fatal accident on that stretch of
the river. [FNS50] The court noted that
navigation-blocking dams upstream of the accident
site were irrelevant to the navigability inquiry.
(EN51] The controlling question is whether
commercial traffic is feasible from the accident site
to another state. [FN52]

2. The Admiralty Extension Act

In Scott v. Trump Indiana, Inc., [FN53] the
plaintiff was hurt at the conclusion of a life raft drill
that he had been supervising (in his capacity as a
safety expert) for a gambling ship. [FN54] The drill
was finished, and the life raft was being lifted from
the water by a shore-based crane to be placed on a
truck for transport to a land facility where it would
be inspected and repackaged for return to the
gambling ship. [FNS5] The plaintiff was standing
on *160 the pier. [FN56] A gust of wind caused the
raft to sway, and it struck the plaintiff in the head.
[EN57] The court upheld the trial judge's
determination that the plaintiff's suit against the
crane operator was not within admiralty
jurisdiction, holding that the locality element of the
test for admiralty jurisdiction was not satisfied.
[FN58] The tort occurred on the pier--thus
precluding the plaintiff from satisfying the locality
requirement in the usual way--and the Admiralty
Extension Act (‘AEA®) [FN59] did not supply an
alternative because the injury was not ‘caused by a
vessel on navigable water® in the sense required by
the AEA. [FN60] The court's AEA analysis
entailed the conclusions that the crane was certainly
not an appurtenance of the vessel and that ‘[g]iven
the unique facts of this case, . . . the life raft . . .
could no longer be considered an appurtenance of
the gambling ship. [FN61] (Perhaps having some
misgivings about its ‘appurtenance‘ reasoning
respecting the life raft, the court gave an alternative
argument: the life raft did not ‘proximately* cause
the injury because it was not alleged to have been
defective.) [FN62]

We think Scott gets the right answer on poor
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reasoning. If bags of beans on a pier are
appurtenances--as seems to have been the thinking
in the Supreme Court's leading AEA decision,
Gutierrez v. Waterman S.S. Corp. [FN63]--then it
seems difficult to exclude a life raft that has recently
left the ship and is headed (albeit in a roundabout
way) back to the ship. A much better basis for
excluding AEA coverage would have been the view
that the AEA does not contemplate actions against
nonvessel defendants. [FN64]

3. The requirements of a substantial relationship
to traditional *161 maritime activity (‘SRTMAS)
and the potential to disrupt maritime commerce (‘
PDMC")

In Wallis v. Princess Cruises, [FN65] the
plaintiff's husband (a passenger) disappeared from a
cruise ship near the Greek coast. [FN66] The
plaintiff brought a claim for the. intentional
infliction of emotional distress, alleging that during
the search period, the ship's master told her that her
husband was probably dead and that his body would
have been sucked under the ship, chopped up by the
propellers, and probably not recovered. [FN67]
She also alleged that the cruise line failed to
provide legal assistance while she was being
questioned by the Greek authorities and failed to
provide emotional counseling when she became
hysterical. [FN68] She sought the application of
California law, arguing that there was no admiralty
jurisdiction because the verbal conduct of the
master and other cruise line employees was not part
of the search and thus not ‘substantially related to
traditional maritime activity. ¢ [FN69]

The Wallis court concluded that the plaintiff's
view of the relevant ‘activity® was too narrow:

[T]he relevant activity in this case is not
simply the crewmembers' verbal conduct or
the omitted legal and psychological
assistance, but a cruise ship's treatment of
passengers  generally. A cruise  line's
treatment of paying passengers clearly has
potential to disrupt commercial activity, and
certainly has substantial relationship to
traditional maritime activity. Hence, the
district court did not err in [finding admiralty
jurisdiction] and applying general maritime
law to plaintiffs claim for intentional
infliction of emotional distress. [FN70] In
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Onebeacon Ins. Group. v. Great Lakes Inn
Mgmt., Inc., [FN71] a subrogated insurer
sued a marina in tort and for breach of
contract for the loss of a boat stolen from its
berth and burned offshore. [FN72] The court
held that the tort claim is within the admiralty
jurisdiction because the loss was *162
consummated on navigable water (thus
satisfying the locality element of the test for
jurisdiction); [FN73] the buming and sinking
posed a risk to commercial shipping (thus
satisfying the PDMC element); [FN74] and
the navigation of the boat and her storage at
the marine were substantially related to
traditional maritime activity (thus satisfying
the SRTMA element). [FN75]

Lewis v. Sea Ray Boats, Inc. [FN76] was a
products liability suit arising from asphyxiation
injuries from the escape of carbon monoxide during
an overnight outing in a Sea Ray pleasure boat tied
up at an isolated location on Lake Mead. [FN77]
The Nevada Supreme Court held that the trial court
had erred in trying the case under maritime law.
[FN78] While the claim arose on navigable
interstate waters, the court saw no potential for the
disruption of maritime commerce and so remanded
the case for trial under presumably more
defendant-friendly Nevada law. [FN79]

4. Determining admiralty jurisdiction in
contracts cases

In Commercial Union Ins. Co. v. Blue Water
Yacht Club Ass'n, [FN80] subrogated insurers of
boats destroyed by fire while in a marina's indoor
storage facility brought breach of contract and tort
claims against the marina. [FN81] The marina
contested subject matter jurisdiction. [FN82]
Noting that the storage contract ‘required
mandatory winterizing and servicing of [the] boats,*
the court held that ‘this storage and service
agreement sufficiently relates to ships in navigable
waters to establish admiralty jurisdiction. [FN83] °
[Blecause the remaining tort claims arise from the
same nucleus of operative facts as the contract
claim, the Court has supplemental jurisdiction over
those claims.* [FN84]

*163 B. Preemption of state law by federal
maritime law.
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1. State law displaced

City of Charleston v. A Fisherman's Best, Inc.,
[FN85] involved a local ordinance denying access
to public piers for commercial fishing vessels that
use pelagic longline tackle to catch swordfish.
[FN86] The ordinance was passed in the interest of
sportsfishermen. [FN87] The majority of the
Fourth Circuit panel concluded that the ordinance
was not a mere regulation of local real estate but
was in effect a regulation of fishing, and that it was
not exclusively concerned with state waters because
it prevented the landing of fish harvested in federal
waters. [FN88] Therefore, the ordinance was
federally preempted. [FN89] The catching of fish,
including swordfish, is extensively regulated by
federal law, including a latent authority of the
Secretary of Commerce to regulate it in state waters
if necessary to implement a federal Fishery
Management Program. Dissenting, Judge Luttig
argued that the ordinance was not governmental
regulation at all but merely a proprietary action of
the municipality, ‘a decision by the City, as a
participant in the market, as to how it will manage
its own property.* [FN90]

In Gibbs v. Camival Cruise Lines, [FN91]--a
suit involving an injury to a cruise line
passenger--Judge Becker noted that the federal
maritime doctrine of equitable estoppel ‘is not
materially different from the New Jersey standard of
estoppel cited by the parties. [FN92] But he
nevertheless took pains to insist that ‘[s]ince we
conclude that this case sounds in admiralty, we
apply federal admiralty law and not the law of New
Jersey or any other state. ¢ [FN93] In light of
Judge Becker's opinion in Calhoun v. Yamaha
Motor Corp., [FN94] his routine acceptance in
Gibbs of the preemptive force of the *164 general
federal maritime law is interesting. (In Yamaha,
Judge Becker seemed to take the view that ‘[u]nless
applying state law would be inconsistent with, or
would frustrate the operation of, a particular federal
maritime rule of decision, . . . [federal maritime
law] should not displace state law rules of decision .

.. .) [FN95]

In McMellon v. United States, [FN96]--an
action by recreational boaters against the owner of a
dam for failure to mark it--the Government's effort
to invoke the defense provided by the West Virginia
‘recreational use statute was rebuffed:
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Although there are many similarities
between the various state recreational use
statutes, there are significant differences as
well. For example, the West Virginia statute
provides that liability [of a landowner who
throws the land open for recreational use to
one injured on the land in such use] may be
imposed only for deliberate, willful, or
malicious actions, while the South Carolina
statute allows liability to be imposed for
gross negligence. In Georgia, the statute
does not apply if the plaintiff is injured in an
off-limits area within an otherwise open
recreational area, while the statute would
apply in those circumstances in
Indiana. Thus, application of the recreational
use statute of the state where a maritime
accident happened to occur would lead to
disparate results based only on the fortuity of
geography and would frustrate the goal of
developing a uniform body of maritime
law. Accordingly, we conclude that state
recreational use statutes cannot be applied in
admiralty actions. [FN97] The court did
not explain why dam owners or recreational
boaters need the predictability of uniform
federal law.

In Wallis v. Princess Cruises, [FN98] the court
held that despite the lack of any ‘established
maritime standard for evaluating‘ claims for the
intentional infliction of emotional distress, the court
should ‘develop maritime law‘ (by following the
general guidance of Restatement (Second) of Torts §
46 (1965)) rather than applying state law. [FN99]
(The court went on *165 to hold that the defendant's
conduct, [FN100] was not outrageous enough to
lead to liability, upholding summary judgment for
the defendant.) [FN101]

Patrick Pike was hurt while working as a
seaman aboard a research vessel and sued the
vessels owner/operator under the Jones Act and
general maritime law. [FN102] The
owner/operator, the famous Woods Hole
Oceanographic Institution, raised as an affirmative
defense a Massachusetts statute capping the liability
of charitable organizations at $20,000. [FN103] In
Pike v. Woods Hole Oceanographic Institution,
[FN104] the court held that the statute clashes with
the unlimited damage recovery provisions of the
Jones Act and cannot be applied. [FN105]
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2. State law applied

Without discussing whether the statute was
inconsistent with any potentially preemptive
features of federal maritime law, the court in
Johnson v. Virgin Islands Port Authority, [FN106]
retroactively applied a statute capping the liability
of the Port Authority (‘VIPIY) for
negligently-inflicted personal injury or death at
$25,000. [FN107] The statute was enacted more
than a year after the plaintiff's husband's fatal
injuries incurred when his small boat collided with
an unmarked mooring line. [FN108] The court said
the statute could apply retroactively because it *
does not regulate the activities of VIPI' and
moreover does not ‘take[] away any rights [the
plaintiff] possessed under prior law.® [FNI109]
(Under the language of the statute, the result might
have been different had the plaintiff filed suit before
the statute's enactment.)

Raskin v. Allison, [FN110} stemmed from a
pleasure boat collision ‘in the ocean waters off
Cabo San Lucas, Mexico.* [FN111] The defendant
boat operator and the two plaintiffs--victims in the
other boat--were all minors from *166 Kansas.
[FN112] Applying Kansas choice-of-law principles
(lex loci delicti), the court held that Mexican law
governed. [FN113] The court did so despite the
belief that Mexican law contains damages
limitations and a total-bar contributory negligence
defense that are foreign to Kansas law. [FN114]

Would the Raskin plaintiffs have been better off
in admiralty court (or even In state court) arguing
for the application of general maritime
choice-of-law principles? Maybe. [FN115]}

Evidently giving no thought to admiralty
jurisdiction or maritime law, the court in Solar v.
Kawasaki Motors Corp., [FN116] applied state law
in granting summary judgment for the defendant in
a products liability suit arising from a jet-ski fatality
on Lake Michigan. [FN117] There is no indication
that the plaintiffs argued for the application of
maritime law, and there is no reason to believe that
applying maritime law would have improved the
plaintiffs' chances.

C. Seaman status.
The plaintiff in Scott v. Trump Indiana, Inc.,

R
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[FN118] was an experienced seaman who served in
the Coast Guard for over twenty years before taking
a job with Total Marine Safety Center, an company
engaged in the business of helping owners of
marine vessels fulfill safety requirements. [FN119]
Scott was hurt while overseeing a life raft drill for a
gambling ship client of Total Marine. [FN120] He
testified that he spent about 25% of this time on
clients' vessels, either ‘servicing or doing needs
analysis, developing training or doing on-site
training.’ [FN121] The district court granted Total
Marine's motion *167 to dismiss the complaint
pursuant to Fed. R. Civ. P. 12(b)(6), concluding
that the plaintiff ‘failed to make any allegations of
facts that could arguably establish jurisdiction under
the Jones Act.‘ [FN122] The plaintiff did not
appeal.

D. The rights of seamen.
1. Maintenance and cure: ‘inappropriate‘ class
action for failure to pay maintenance

Noonan v. Indiana Gaming Co., [FN123] holds
that a seaman, who alleged that she and others of
the defendant's employees had their maintenance
cut off and were forced back to work on light duty
pursuant to a policy or practice of the defendant,
did not state a basis for an appropriate class action
because of the intensely factual nature of claims of
failure to pay maintenance. [FN124]

2. Unpaid wages. Penalties.

In Madeja v. Olympic Packers, LLC, [FN125]}
the court held that a shipowner is not liable in
personam for wages owed by a bareboat charterer to
its crew. [FN126] It further held that the vessel
was not liable in rem for statutory penalty wages
stemming from the charterer's late payment of
wages, explaining:

46 US.C. § 10313(g) imposes liability
only on the vessel's 'master or owner.! While
courts have permitted in rem maritime liens
against vessels to satisfy penalty wage debts,
[ [FN1277] such in rem liens must stem from
wage payment delays exacted by the vessel's
'owner or master.[ [FNI128]] Given that
Olympic was not the [FIERCE PACKER's] *
owner‘ during the . . . charter period, the
[FIERCE PACKER] is not liable in rem for
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penalty wages which accrued during the . . .
charter period. [FN129] *168 Finally, the
Madeja court held that: [the wvessel's
master] is statutorily ineligible for penalty
wages under 46 U.S.C. § 10313. Masters

typically are mnot eligible for § 10313's

penalty wage remedies.] [FN130]] While
courts occasionally have held that masters
are eligible for relief under § 10313, such
eligibility has been found only when the °
master’ in fact performs the tasks of a
regular seaman. {FNI131]The record here
does not support such a finding. [FN132]

3. Does the plaintiff have an exclusive
right to a jury trial in Jones Act cases?

Seventeen years ago, the Fifth Circuit decided
Rachal v. Ingram Corp., [FN133] which invented a
radical new doctrine to limit the defendant's right to
a jury trial in Jones Act cases on the law side.
[FN134] (If the plaintiff sues in admiralty, of
course, neither party has the right to a jury trial.)
[FN135] According to the Rachal panel, when a
Jones Act case is heard on the law side on the basis
of diversity jurisdiction, then both parties have a
Constitutional right to a jury trial. [FN136] But
when a Jones Act case is heard on the law side on
the basis of federal question (‘arising under )
jurisdiction, then only the plaintiff is entitled to
demand a jury trial. [FNI137] This conclusion
entailed at least two conceptual errors: 1) the
unprecedented notion that the right to jury trial
turns on the particular grounds on which
federal-court subject matter jurisdiction is invoked
rather than on the nature of the cause of action, and
2) the facially astonishing notion that diversity cases
are somehow worthier of Seventh Amendment
protection than federal question cases. [FN138]

*169 Unfortunately, the Rachal mistake has
been influential. It was subsequently reiterated by
the Fifth Circuit, [FN139] adopted by the Ninth
Circuit, [FN140] and followed in several state court
cases. [FN141] Indeed, we have twice noted that
no reported case since Rachal has corrected the
Fifth Circuit's mistake. [FN142]

Hutton v. Consolidated Grain & Barge Co.
[FN143] finally breaks this trend. The plaintiff had
brought his case in state court under the ‘saving to
suitors® clause, and the defendant had filed a jury
demand. [FN144] The trial court granted the
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plaintiffs motion to strike the jury demand
(following state appellate authority from the
neighboring district), but certified the issue for
immediate appeal. [FN145] The Appellate Court
correctly determined that the phrase ‘at his election®
in the Jones Act gives a plaintiff the option of
proceeding at law (no longer limiting him to his
action in admiralty). [FN146] It does not give the
plaintiff an exclusive right to elect a jury trial
[FN147] The defendant was therefore entitled to a
jury trial under the normal state procedural rules.
[FN148] This decision has now created a clear
conflict between two appellate districts in the state.
Perhaps this will encourage the Illinois Supreme
Court to review the issue, and ultimately be the first
step in correcting the Rachal mistake in the Fifth
and Ninth Circuits.

*170 E. Carriage of goods.
1. The one-year time-for-suit provision

Under the fourth paragraph of section 3(6) of
the Carriage of Goods by Sea Act (‘COGSA®), the
carrier is discharged from all liability for cargo loss
or damages unless suit is filed within one year of
the date that the cargo was delivered. [FN149]
Unfortunately, COGSA does not define ‘delivery,*
and the courts have struggled with the issue for
years. [FN150] The Fifth Circuit analyzed the
problem in detail in Servicios-Expoarma, C.A. v.
Indus. Maritime Carriers, [FN151] and offered
sensible guidance on the question, but no other
court of appeals has yet addressed the issue.

In America & Asia Trading Co. v. Star Trans
Container Line, [FN152] the shipper contracted
with an NVOCC [FN153] to carry a shipment from
Dalian, China, to Oakland, California. [FN154]
The NVOCC then subcontracted with an ocean
carrier. [FN155] The vessel arrived in Oakland on
September 1, 2000. [FN156] The cargo was then
unloaded and transferred to a bonded warehouse,
but it is unclear exactly when this happened.
[FN157] The customs broker retrieved the
shipment on September 5 and cleared it through
customs. [FN158] A trucker delivered the cargo to
the shipper's facility in Hayward, California, on
*171 September 7. [FN159] On September 13, a
cargo survey established that a portion of the cargo
had been damaged by wetting and mildew. [FN160]
Approximately one year later, on September 4,
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2001, the shipper filed this action against the
NVOCC. [FN161] The defendant moved for
summary judgment on the ground that the suit was
untimely, having been filed more than one year after
the ship's arrival in OQakland. [FN162]

The district court denied the motion. [FN163]
It considered the Fifth Circuit's rule that
[d]elivery' occurs when the carrier places the cargo
into the custody of whomever is legally entitled to
receive it from the carrier. ¢ [FN164] But the court
preferred an interpretation of ‘delivery‘ that had
developed in the district courts prior to Servicios.
[FN165] Three elements are required: 1) the
discharge of the goods, 2) notice to the consignee,
and 3) an opportunity for the consignee to receive
the goods. [FN166] The NVOCC had failed to
show when delivery took place under this test.
[FN167] It did ‘not show that [the
shipper/consignee] had notice of the ship's actual
arrival on September 1, 2000, or that the goods
were unloaded at that time, or that [the
shipper/consignee] had an opportunity to receive
the cargo on that date.* [FN168]

It appears that the district court may have been
asking the wrong question entirely in America &
Asia Trading (although from the facts given in the
opinion it is impossible to know for
certain). Because the present suit was brought
against the NVOCC under its contract with the
shipper, the relevant delivery should be the
NVOCC's delivery to the shipper/consignee. The
ocean carrier's delivery to the NVOCC under their
contract is almost irrelevant (except to the extent
that the NVOCC could not make its delivery until
the ocean carrier had delivered the cargo to
it). Nothing in the opinion indicates when the
NVOCC made delivery under its bill of lading. If
the NVOCC hired the trucker, perhaps the relevant
*172 delivery occurred on September 7, 2000, thus
making the suit timely by three days. (If this were
true, however, the NVOCC's contract with the
shipper should have been from Dalian to Hayward,
rather than Oakland. But perhaps there had been an
agreed alteration.) If the NVOCC arranged for the
warehouse, which is plausible, then perhaps the
relevant delivery occurred on September 5, when
the customs broker retrieved the goods, thus making
the suit timely by one day. Or perhaps the delivery
to and by the NVOCC both occurred on September
1, and the suit was untimely. In resolving the issue,
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however, the district court should focus on the
proper question and thus on the relevant delivery.

In Petroleos Mexicanos Refinancion v. M/T
KING A, [FN169] the district court was called upon
to consider how broadly the one-year time-for-suit
provision applies. Plaintiff Pemex and the owners
of a vessel chartered to Pemex disagreed about the
amount of compensation due to Pemex for some
cargo damage, and the matter went to arbitration.
[FN170] The owner's P&I club issued a letter of
undertaking to secure any award up to
approximately $600,000 (including attorneys' fees).
[FN171] In return, Pemex promised to ‘refrain
from arresting the vessel for Pemex's claim for
[cargo] damage . . . except to the extent that
Pemex's claim exceeded the amount of security
provided in the [letter of undertaking].® [FN172]
Nine years later, Pemex threatened to arrest the
vessel. [FN173] The owner's P&I club issued a
second letter of undertaking, this time for over
$700,000 plus interest, costs, and attorneys' fees.
[FN174] The defendant then moved to vacate the
warrant of arrest and cancel the substitute security
on the ground that action was now time-barred.
[FN175] The court rejected the argument, holding
that the plaintiff's in rem claim against the vessel
was ‘closely intertwined® with the pending (and
timely) in personam claim before the arbitrators.
[FN176] Indeed, the in rem claim was simply
seeking further security for the in personam claim,
as the parties had anticipated when the first letter of
undertaking was issued and as the Second Circuit
had recognized in Thyssen, Inc. v. Calypso
Shipping Corp., S.A. [FN177]

*173 In Macsteel International USA Corp. v.
M/V IBN ABDOUN, [FN178] the carrier argued
that part of the shipper's claim should be
time-barred because a second survey of the
damaged cargo was not completed ‘until . . . well
more than one year after the cargo was discharged.
¢ [FN179] The court quickly rejected this
argument: ‘[section 3(6) of COGSA] states only
that [the plaintiff] was required to initiate this
lawsuit-- not necessarily to spell out the precise
nature of its damages--within one year of discharge.
[FN180] This is not a surprising result. Under
section 3(6), suit is brought when the complaint is
filed, even if process is not served until some time
later. If section 3(6) does not even require process
to be served, it should be self-evident that the
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plaintiff is not required to complete its case within
the one-year period.

2. The measure of damages

The Second Circuit's holding in Jessica Howard
Ltd. v. Norfolk Southern Railway Co., [FN181] was
narrow, but the case is a useful reminder of the
normal method for calculating damages in a cargo
case. The defendant railroad admitted liability for
having lost 1243 ladies' garments on the inland leg
of a multimodal shipment from China to the East
Coast. [FN182] The only issue was how the
damages should be calculated. [FN183] The
railroad claimed that its liability was limited to
approximately $15,000, the cost of acquiring the
goods m Shanghai. [FN184] The plaintiff claimed
that it was entitled to recover over $62,000--the
actual market value of the goods at the destination.
[FN185] The district court granted summary
judgment for the railroad, in the process accepting
the argument that a contractual term in the railroad's
circular limiting the railroad's liability to ‘the actual
physical loss or damage to the cargo, [FN186]
referred in this context to the cost of acquiring the
goods.

On appeal, the Second Circuit vacated and
remanded. [FN187] Although *174 the court left
open the question whether the contractual language
in this case might refer to the cost of the goods at
the place of shipment, it found that the district court
erred in reaching this conclusion as a matter of law.
[FN188} On the contrary, a phrase such as ‘the
actual physical loss or damage to the cargo‘ usually
refers to the fair market value of the goods at
destination:

The term 'actual loss’ has a long history
in carriers' liability provisions and has most
frequently been measured by the fair market
value of the lost or damaged goods at
destination. The Supreme Court has noted
the common law rule that ‘[t]he measure of
the shipper's recovery is normally the market
value of the goods at destination,” and has
described this default measure as the
shipper's ‘actual loss® . . . . [FN189} Only
in an unusual case would the plaintiff's
replacement cost be the appropriate measure
of damages. [FN190]
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The district court had also concluded that the
railroad, as the beneficiary of a broad Himalaya
clause, could rely on a clause in the ocean carrier's
bill of lading limiting liability to the plaintiff's ‘net
invoice cost, plus freight and insurance premium, if
paid.© [FN191] The court of appeals did not
directly address this conclusion, but it did note that
the COGSA language limiting a carrier's liability to
‘the amount of damage actually sustained, °
[FN192] was ordinarily interpreted ‘to measure
damages at 'the market price of the cargo at the
place of destination . . . on the date when it should
have arrived.”® [FN193] To the extent that the
ocean carrier's bill of lading purported to limit
liability to an amount less than the market value at
destination (and less than COGSA's $500 per
package), the clause would presumably fail under
section 3(8) of COGSA, [FN194] which explicitly
prohibits a carrier from ‘lessening [its] liability
otherwise than as provided in [the] chapter.*

Levi Strauss & Co. v. Sea-Land [FN195] was
held to be one of the unusual *175 cases in which
the plaintiff's replacement cost would be the
appropriate measure of damages. The plaintiff's
container of men's jeans was stolen in transit.
[FN196} Although the carrier admitted liability, it
argued that the damages should be measured by the
cost of manufacturing the jeans rather than their
market value at destination. [FN197] The district
court recognized that the market value rule was the
norm under COGSA, but held that the plaintiff had
the burden of showing that it could not have
mitigated its loss by manufacturing replacement
goods. [FN198}

3. Deviation

For many years now, the doctrine of deviation
has been in disfavor. Professors Gilmore and Black
describe it as ‘a doctrine of doubtful justice under
modern conditions, of questionable status under
[COGSA], and of highly penal effect. * [FN199]
Over sixty years ago, Judge Leamed Hand
suggested that deviations should be treated in the
same way as other breaches of contract. [FN200]
Thus it is no surprise that modemn courts generally
indicate an unwillingness to extend the deviation
doctrine. It is well-established that even gross
negligence and recklessness do not constitute
unreasonable deviations. [FN201] Many courts
have strictly limited the deviation doctrine to
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geographic deviation and unauthorized deck
carriage. [FN202] Some have held that it does not
apply even to the corrupt or criminal misdelivery of
the goods. [FN203]

The Ninth Circuit has been out-of-step with this
general trend. In Vision Air Flight Service, Inc. v.
M/V NATIONAL PRIDE, [FN204] the court
extended the deviation doctrine to cover a carrier's
intentional destruction *176 of the cargo. [FN205]
In Jindo America, Inc. v. M/V TOLTEN, [FN206] a
district court in the circuit appears to have extended
the doctrine even further. The plaintiff shipped 385
empty containers from Shanghai to Long Beach,
California, and Vancouver, Washington. [FN207}
The carrier transported them across the Pacific in
six-tier stacking. [FN208] When some of the cargo
was unloaded in Long Beach, the carrier did not
re-stow the containers into a uniform three tiers, but
left some in six-tier stacks with gaps. [FN209]
Sixty-five of these were seriously damaged. [FN210]
The plaintiff alleged that the carrier knew that with
this unsafe stowage, the cargo was certain (or at
least substantially certain) to be damaged. [FN211]
Accepting the plaintiff's allegations as true for the
purposes of the defendant's motion for partial
summary judgment on the package limitation, the
court held that these facts were enough to establish
a quasi-deviation. [FN212]

A more representative example of the modemn
trend can be seen in American Home Assurance Co.
v. M.V. TABUK, [FN213] in which the Second
Circuit held that the on-deck stowage of a shipment
of guided missiles was not even a deviation, let
alone an unreasonable deviation. [FN214]

4. Third parties and Himalaya clauses

In Levi Strauss & Co. v. Sea-Land, [FN215] a
container was stolen from the custody of the inland
motor carrier. [FN216] The ocean carrier, as the
issuer of a through bill of lading that covered the
inland leg, was liable to the shipper for almost
$250,000, and it brought a third-party claim against
the motor carrier that was primarily responsible for
the loss. [FN217] The motor carrier argued that its
liability was limited to $100,000 under its own
tariff. [FN218]

An inland carrier generally cannot rely on its
own tariff when the *177 cargo owner sues it

R
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directly because the cargo owner did not contract
with the inland carrier, and thus is not bound by its
tariff. But there is generally no reason why a
subcontracting inland carrier cannot rely on its tariff
in an action by the head carrier that hired it. In this
case, however, the ocean carrier and the inland
carrier had never entered into a written contract of
carriage for the inland leg, and the inland carrier
had not issued its own bill of lading. [FN219]
Under these circumstances, the tariff did not apply.
Similarly, the inland carrier could not rely on a
clause in the ocean carrier's through bill of lading
declaring that a ‘participating land carrier's . . .
tariffs [would] govern and control the
possession and carriage of the goods by such
participating carrier. [FN220] The inland carrier
was not a party to the through bill of lading (and the
court did not consider the possibility that it might be
a third-party beneficiary [FN221] of that contract).
[FN222] As a result, the ocean carrier was able to
recover the full damages that it had paid to the
shipper. [FN223]

5. Forum selection and arbitration clauses in
carriage contracts

In Thyssen, Inc. v. Calypso Shipping Corp.,
S.A., [FN224] the plaintiff argued that it would
violate section 3(8) of COGSA [FN225] to refer its
in rem claims to London arbitration. Section 3(8)
prohibits contractual provisions that avoid or limit a
carrier's liability except as permitted by the Act.
[FN226] Because London arbitrators lack in rem
jurisdiction, the plaintiff viewed the arbitration as a
violation of this prohibition. [FN227] The court
questioned whether the lack of an in rem cause of
action could ever be considered a violation of
COGSA. [FN228] This dictum raises doubts about
some district court authority in the circuit. [FN229]
In any event, COGSA § 3(8) was not violated *178
here because the plaintiff's in rem rights were fully
protected by a letter of undertaking that secured its
in personam claim. Because vessels' insurers
routinely issued letters of undertaking when vessels
are arrested (or even when arrest is threatened), this
holding effectively makes the in rem argument
irrelevant whenever a plaintiff challenges a forum
selection or arbitration clause.

The plaintiff also argued that the defendant had
waived its right to arbitrate by waiting too long to
raise the issue. [FN230] Starting with the principle
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that a waiver will not be lightly inferred, the court
found that there had been no waiver here. ‘The key
to waiver analysis is prejudice, ° [FN231] and
plaintiff did not show prejudice. Despite the delay,
it did not face excessive costs because no
substantial motion practice or discovery occurred
during that time. There is no per se rule requiring a
defendant to raise arbitration in its answer. And
there was no substantive prejudice, despite the fact
that the claim was time-barred when it got to
arbitration, because the time period had effectively
expired before the defendant had answered.

Finally, the plaintiff argued that, because the
arbitrator lacked jurisdiction over the in rem claim,
it could pursue that claim in litigation after it lost on
the in personam claim in arbitration. [FN232] The
court quickly rejected this argument, explaining that
the in rem claim is simply ‘a way of making sure
that a plaintiff can recover if it wins in arbitration. ¢
[FN233]

In Vogt-Nem, Inc. v. M/V TRAMPER, [FN234]
the plaintiff contracted with a freight forwarder
under an agreement described as the ‘frame
contract.” [FN235] This contract included a forum
selection clause requiring disputes to be resolved by
the competent court in Rotterdam. [FN236] The
freight forwarder then contracted on the plaintiff's
behalf with an ocean carrier for the shipment of
power plant components from Korea to California.
[FN237] This contract of carriage included a forum
selection clause specifying Amsterdam. [FN23§]
During shipment, the cargo shifted in stow and
suffered *179 $4.7 million in damages. [FN239]
The plaintiff sued the ocean carrier, which filed a
third-party complaint against the freight forwarder
under Rule 14(c) of the Federal Rules of Civil
Procedure. [FN240] The freight forwarder moved
to dismiss on the basis of the forum selection
clause. [FN241]

When a defendant impleads a third-party
defendant under Rule 14{c), ‘the action shall [
[FN242]] proceed as if the plaintiff had commenced
it against the third-party defendant.‘ [FN243] The
Rule can thus create a direct relationship between
the plaintiff and the third-party defendant. {FN244]
The claim must then be decided in the same way
that it would have been decided if the plaintiff had
sued the third-party defendant directly. In
Vogt-Nem, if the plaintiff had sued the freight
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forwarder directly, the case would have been
dismissed under the forum selection clause. The
same result follows here.

Recognizing the inconvenience of having the
claim against the freight forwarder proceed in the
Netherlands while the claim against the ocean
carrier proceed in California, the district court sua
sponte dismissed the action against the ocean carrier
on forum non conveniens grounds. [FN245]
Although both parties were willing to waive the
forum selection clause in their contract calling for
litigation in Amsterdam, the court nevertheless saw
this as strong evidence that the entire dispute could
readily be resolved in the Netherlands. [FN246]

Heli-Lift Ltd. v. M/V OOCL FAITH, [FN247]
offers an interesting perspective on the proper
application of the Supreme Court's decision in
Vimar Sequros y Reaseguros, S.A. v. M/V SKY
REEFER. [FN248] Although the SKY REEFER
Court held that forum selection clauses in bills of
lading are presumptively enforceable, it declared in
dicta that ‘were we persuaded that ‘'the
choice-of-forum and choice-of-law clauses operated
in tandem as a prospective waiver of a party's right
to pursue statutory remedies . . ., we would have
little hesitation in condemning the agreement as
against public *180 policy.” * [FN249] The
meaning of this part of the opinion is somewhat
obscure, but the Court's apparently favorable
citation of the British House of Lords' decision in
The Hollandia, [FN250] suggests that if the plaintiff
is able to show that the chosen forum would not
recognize the substantive legal rights that would be
protected by the U.S. court, then the forum selection
clause would be invalid under section 3(8) of
COGSA (which prohibits any clause lessening the
carrier's liability). [FN251]

In Heli-Lift, the plaintiff shipped a helicopter
from Seattle, Washington, to England. [FN252]
The helicopter was carried on deck, resulting in
seawater corrosion, under a bill of lading clause
giving the carrier the option of on-deck stowage.
[FN253] The defendant sought to enforce a forum
selection clause requiring litigation in Hamburg,
Geérmany. [FN254] The court concluded that the
on-deck stowage clause would be unenforceable in
the United States, thus permitting the plaintiff to
break the package limitation under the deviation
doctrine and recover its entire loss. [FN255] In
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Germany, on the other hand, the plaintiff's recovery
would be subject to unit limitation unless the
plaintiff could show that the carrier acted either
recklessly or in deliberate disregard of known risks.
[FN256] In this context, therefore, the forum
selection clause would operate to deprive the
plaintiff of its substantive legal rights, and the
clause was unenforceable.

6. Liability for freight

Under U.S. law, a carrier has a maritime lien on
cargo to secure the payment of freight. In
Hawkspere Shipping Co. v. Intamex, S.A., [FN257]
the carrier asserted this lien because it had not
received the freight due on a shipment of aluminum.
[FN258] (The shippers that owned the cargo
counterclaimed for wrongful arrest and the carrier
added an in personam *181 claim against the
shippers.) [FN259] The shippers had arranged the
carriage through a consolidator and had paid the
consolidator, expecting the consolidator to forward
the payment to the carrier. [FN260] When the
consolidator failed to do so, the issue was starkly
presented: ‘should [the shippers] have to pay twice,
or should [the carrier] instead receive no payment at
all?* [FN261]

The circuits are divided on the proper rule to
apply. In Strachan Shipping Co. v. Dresser
Industries, Inc., [FN262] the Fifth Circuit adopted
the ‘assumption of risk‘ view, under which the
shipper remains liable to the
carrier--notwithstanding the payment to the
consolidator--unless it can demonstrate that the
carrier actually released it. [FN263] In National
Shipping Co. of Saudi Arabia v. Omni Lines,
[FN264] the Eleventh Circuit followed Strachan.
The Sixth and Eighth Circuits, in contrast, follow an
‘equitable estoppel® view, under which the shipper
escapes liability if the circumstances indicate that
the carrier led the shipper to believe that the
payment to the consolidator would satisfy the
obligation to the carrier. [FN265]

In Hawkspere, the Fourth Circuit followed the
Fifth and Eleventh Circuits in adopting the
assumption of risk approach. “'Should the shipper
wish to avoid liability for double payment, it must
take precaution to deal with a reputable [cargo
consolidator] or contract with the carrier to secure
its release.”* [FN266]
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7. Incorporation of charter party terms in a bill
of lading

A preliminary issue in Hawkspere Shipping Co.
v. Intamex, S.A., [FN267] treated above, was
whether U.S. or English law applied. The shippers
based their claim that English law governed on the
argument that the bills of lading incorporated a
charter party clause calling for the application of
English law. [FN268] But the Fourth Circuit
majority held that the charter party's *182 terms
were not successfully incorporated into the bills of
lading because the date of the charter party was not
included in the appropriate spaces on the bills of
lading. [FN269]

Judge Niemeyer, dissenting on this issue, would
have held that the charter party was effectively
incorporated. He found the omission of the date to
be irrelevant because there was only one charter
party for the vessel in question, and tius there could
be no ambiguity about which charter party was
intended. [FN270]

F. Marine insurance.

In  International  Multifoods  Corp. v.
Commercial Union Insurance Co., [FN271] the
Second Circuit addressed several issues under an
all-risks policy, [FN272] including the scope of the
war exclusion clause in the context of a peacetime
seizure. [FN273] The plaintiff had shipped a cargo
of frozen chicken and meat products to Russia that
were insured by the defendant under an all-risks
policy. [FN274] Shortly after the vessel arrived in
St. Petersburg, the vessel and all of the tangible
assets on the vessel were arrested by the Russian
authorities incident to a criminal investigation
involving a different shipper. [FN275] The plaintiff
was ultimately unable to recover its entire cargo,
and thus filed a claim with the defendant insurer.
[FN276] The insurer declined to pay, and the
present litigation ensued. [FN277]

The most relevant policy clauses were standard
Institute Clauses. First, the ‘War Exclusion Clause®
{which was so identified in bold print) provided:

6. In no case shall this insurance cover
loss damage or expense caused by
6.1 war civil war revolution rebellion
insurrection, or civil strife arising therefrom,
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or any hostile act by or against a *183
belligerent power 6.2 capture seizure
arrest restraint or detainment (piracy
excepted), and the consequences thereof or
any attempt threat 6.3 derelict mines
torpedoes bombs or other derelict weapons
of war. [FN278] Second, a ‘Special Note
‘ at the end of the form provided: ‘This
insurance does not cover loss damage or
expense caused by . . . rejection prohibition
or detention by the government of the
country of import or their agencies or
departments . . . .° [FN279]

In denying coverage, the defendant insurer
relied on both of these clauses.

The first issue was whether the plaintiff had
suffered a fortuitous loss. The defendant argued
that the plaintiff did not prove a fortuitous loss °
because the evidence does not specifically explain
what happened to the goods after the seizure by the
Russian authorities and therefore does not prove a
'loss.” ¢ [FN280] Rejecting this argument, the
Second Circuit held that the plaintiff had carried its
‘relatively light' burden of showing it had suffered
a loss (which was undoubtedly fortuitous) when it
had shown that it was unable to recover the insured
cargo despite substantial good-faith effort. [FN281]

The defendant then argued that, even there had
been a ‘loss,’ it was protected by the War
Exclusion Clause. [FN282] The plaintiff argued
that the language and context of the clause
demonstrate that it was intended to apply only to
events during wartime (or one of the other conflicts
listed in clause 6.1). [FN283] Although the Second
Circuit appeared to find this argument highly
persuasive, it held that the clause was sufficiently
ambiguous that the plaintiff could not escape it at
the summary judgment stage. [FN284] It remanded
the case to the district court to consider the intent of
the parties. [FN285] The appellate court
particularly stressed that the district court should
consider evidence of custom and usage (and that it
had erred in failing to consider it initially). [FN286]

*184 Finally, the defendant argued that the °
Special Note* either excluded the loss from
coverage or explained why the War Exclusion
Clause excluded the loss from coverage. [FN287]
Once again, the Second Circuit held that the clause

R
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was sufficiently ambiguous that the plaintiff could
not escape it at the summary judgment stage, and
remanded the case for the district court to consider
the intent of the parties. [FN288]

G. The Longshore and Harbor Workers'
Compensation Act (LHWCA). [FN289]

1. Coverage: The status requirement

Section 2(3) of Longshore and Harbor Workers'
Compensation Act (‘LHWCA ¢), [FN290] provides
coverage over ‘any person engaged in maritime
employment, including any longshoreman or other
person engaged in longshoring operations, and any
harbor-worker including a ship repairman,
shipbuilder, and ship-breaker.® Scott v. Trump
Indiana, Inc., [FN291] holds that a man injured on a
pier while performing his regular job for a company
engaged in the business of fulfilling safety
requirements for owners of marine vessels--a job
that took him on ships about 25% of his time
conducting safety training and analysis--was not
engaged in ‘maritime employment’ within the
meaning of section 2(3). [FN292] The court did not
explain why the worker was not squarely
encompassed in the ‘harbor-worker® category. It
relied on an isolated dictum from Herb's Welding,
Inc. v. Gray, [FN293] stating that while the section
2(3) list of categories of covered maritime
employment is not exhaustive, a worker seeking
LHWCA coverage must show some ‘connection
with the loading or construction of ships.’ [FN294]
This was an unfortunate dictum-- on the face of the
statute, ship repair is also covered, as the Herb's
Court itself acknowledged a few sentences
later--and the Scott application of the Herb's dictum
is even more questionable. It makes no sense to say
that work done in maintaining ships' safety
equipment and programs is not maritime. (It is a
tougher question whether the worker in Scott was
taken *185 out of the covered maritime
employment category by the so-called ‘vendor
exception’ of LHWCA § 2(3)}(D), [FN295] as the
trial court in Scott had held.) [FN296]

Northeast Marine Terminal Co. v. Caputo,
[FN297] holds that LHWCA covers workers whose
jobs require them to spend ‘at least some of their
time in indisputably longshoring operations.‘
[FN298] In Maher Terminals, Inc. v. Director,
[FN299] the claimant fell within that rule. °
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Because Riggio spent half of his time as a checker
and his overall duties included assignment as a
checker, an indisputably longshoring job, he is
covered under the Act even though he worked as a
delivery clerk on the day of his injury.* [FN300]

2. Coverage: the situs requirement

Section 3(a) of LHWCA, [FN301] provides for
coverage of accidents ‘occurring upon the
navigable waters of the United States (including any
adjoining pier, wharf, dry dock, terminal, building
way, marine railway, or other adjoining area
customarily used by an employer in loading,
unloading, repairing, dismantling of building a
vessel).” Walker v. Metro Machine Corp., [FN302]
held that the ‘front parcel’ of the employer
shipyard's Mid-Atlantic facility (the ‘back parcel’
of which abutted navigable water) was not a
covered situs under section 3(a). [FN303] The two
‘parcels® were separated by a fenced jogging path
(a City of Norfolk easement) and connected by a
gravel road across the jogging path with gate access
to both areas during working hours. [FN304] The
court said its decision was compelled by the °
virtnally indistinguishable‘ decision in Jonathan
Corp. v. Brickhouse. [FN305]

3. Calculating LHWCA compensation benefits

Custom Ship Interiors v. Roberts, [FN306] was
a 2-1 decision holding that regular per diem
payments made to employees incurring no room and
*186 board expenses should be included as wages
in determining an injured worker's average weekly
wage. The majority relied to some extent on James
J. Flanagan Stevedores, Inc. v. Gallagher. [FN307]

4, Timeliness of LHWCA claim
13(b)(2) of LHWCA provides in

Section
pertinent part:

[A] claim for compensation for death or
disability due to an occupational disease
which does not immediately result in such
death or disability shall be timely if filed
within two years after the employee or
claimant becomes aware, or in the exercise of
reasonable diligence or by reason of medical
advice should have been aware, of the
relationship between the employment, the
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disease, and the death or disability . . . .
[FN308] In Bath Iron Works Corp. v.
United States Department of Labor, [FN309]
a widow who filed for death and funeral
benefits more than three vyears after the
cancer-caused death of her husband, a retired
shipyard worker, was successful in invoking
the discovery rule embedded in section
13(b)(2) of LHWCA. [FN310] The ALJ
credited the widow's claim that she did not
learn that the cancer may have been caused
by her husband's workplace exposure to
asbestos until shortly before filing. [FN311]
The court upheld the BRB's determination
that because there was substantial evidence
in the record to support the ALJs °
reasonable diligence® determination, the
claim was timely. [FN312]

S. Penalty for late payment

In Hanson v. Marine Terminals Corp., [FN313]
the District Director issued an order confirming the
settlement of a LHWCA claim on Sept. 18, 1998.
[FN314] The employer tried to deliver the payment
to the worker by Federal Express on September 24,
but Federal Express did not succeed because the
worker had inadvertently supplied the District
Director with the wrong *187 address. [FN315]
Delivery did not occur until September 30. [FN316]
The worker then filed a request for a late payment

penalty of $7,452--20% of the settlement
amount--which the District Director granted.
[FN317]

In the worker's district court suit, filed pursuant
to section 18(a) of the LHWCA [FN318] to enforce
the late payment penalty order, the district court
held that the worker was equitably estopped from
receiving the penalty. [FN319] The Ninth Circuit
reversed, noting that section 14(f) of LHWCA
[FN320] provides in pertinent part that °’[i]f any
compensation, payable under the terms of an award,
is not paid within ten days after it becomes due,
there shall be added to such unpaid compensation
an amount equal to 20 per centum thereof, which
shall be paid . . . in addition to' the original award
amount.® [FN321] The appellate court noted that
section 14(f) ‘is self-executing and does not grant
discretion to the District Director of the DOL when
evaluating whether a penalty is due.® [FN322] It
went on to hold that ‘the district court has no

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split...

A-34

6/28/2007




16 U.S.F. Mar. L.J. 147

authority to consider equitable factors in enforcing
a section 14(f) penalty. [FN323] The court stated
that ‘[i]n so holding we agree with the Third, Fifth,
and Eleventh Circuits.* [FN324]

6. The ‘last employer® rule

Metropolitan Stevedore Co. v. Crescent Wharf
& Warehouse Co. [FN325] holds that in a claim
filed under LHWCA, the last responsible employer
is solely liable for the compensation due in an
on-going traumatic injury situation (here, a knee
injury aggravated by the employee's work as a
forklift operator), even where the claimant worked
for the last employer for only one day and had
already scheduled knee surgery prior to that date.
[FN326)

*188 The facts and legal issues in New Haven
Terminal Corp. v. Lake, [FN327] were complicated,
but for present purposes the case can be
summarized as follows: While working for
Employer A in 1993, the worker sustained a back
injury. [FN328] In 1997, an accident at the
workplace of Employer B aggravated the 1993
injury. [FN329] Among the issues presented was
the responsibility of Employer A for compensation
following the 1997 accident. [FN330] The court
provided the following helpful discussion of the last
employer rule: [FN331]

[Employer A] argues that [Employer B]
is solely responsible for Lake's disability
benefits after the [1997 accident], even for
injuries that aggravated the 1993 injury. The
aggravation rule, a branch of the last
employer rule, assigns liability to the last
employer in workers' compensation cases
where a disability results from cumulative or
multiple injuries. . .The last employer rule
generally applies to occupational diseases,
while the aggravation rule applies to multiple
discrete and exacerbating injuries and is also
known as the ‘'two-injury' rule. . .The
aggravation rule is not a defense for first or
earlier employers, but rather, an extension of
liability = that  promote  administrative
efficiency and guarantees full recovery for
injured workers. Permitting the prior
employer to use the aggravation rule as a
defense to limit full recovery would frustrate
the statute's goal of 'complete recovery for
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injuries.’ [FN332] The court went on to
indicate that Employer A would be entitled
to a credit for any compensation the worker
had received from Employer B for the same
injury. [FN333]

7. Participation in vocational rehabilitation
program justifies worker's refusal of alternative
employment

Newport News Shipbuilding & Dry Dock Co. v.
Director, Office of *189 Workers' Compensation
Programs, [FN334] found that an ALJs
determination that a claimant was ‘unable‘ to
accept alternative employment because of his
participation in a vocational rehabilitation program
was supported by substantial evidence. [FN335]
The court held that the claimant was thus entitled to
receive total disability benefits while participating
in the program, even though he was capable of
performing suitable alternative employment that
would have paid more than he was expected to eamn
after rehabilitation. [FN336]

8. District court lacks subject matter jurisdiction
to punish the filing of a fraudulent claim before an
ALJ as contempt of court

Section 27(b) of LHWCA provides in relevant
part:

If any person in proceedings before a
deputy commissioner or Board disobeys or
resists any lawful order or process . . . the
deputy commissioner or Board shall certify
the facts to the district court having
jurisdiction . . . which shall thereupon in a
summary manner hear the evidence as to the
act complained of, and, if the evidence so
warrants, punish such person in the same
manner and to the same extent as for
contempt committed before the court . . . .

[FN337] In A-Z Intern. v. Phillips,
[FN338] an ALJ issued a decision
recommending sanctions against  an

employee for having filed a fraudulent claim.
[FN339] The Ninth Circuit rebuffed the
employer's effort to use section 27(b) to get
the district court to enforce the sanctions,
holding that the filing of a fraudulent claim
does not amount to ‘disobeying or resisting a
lawful order or process‘ within the language
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of the statute. [FN340] The court noted that:

The LHWCA has specific provisions
that deal with fraud before the ALJ, such as
33 U.S.C. § 931(a) [criminal sanctions] and §

948 [authorizing the employer to fire the
worker] . . . . These provisions demonstrate
that Congress did not intend to permit an
employer to seek a contempt citation in order
to recover damages resulting from the filing
of fraudulent claims. We will not rewrite or
engraft new *190 remedies upon the
provisions Congress has affirmatively and

specifically enacted. [FN341] 8.

Claimants' attorneys' fees

In Richardson v. Continental Grain Co.,
[FN342] the  employer  voluntarily  paid

compensation for a worker's separate knee and back
injuries. [FN343] When the employer stopped
paying on the back injury--contending that the
injury was faked--the worker filed a claim for
compensation. [FN344] The employer made no
immediate response to the claim. [FN345]
Subsequently the employer stopped making
voluntary payments on the knee injury. [FN346]
Then the employer offered to settle both claims for
$5000. [FN347] The worker refused. [FN348] The
BRB eventually determined that the worker was
entitled to receive an additional $932 for the knee
injury and that--although it had not been faked--no
additional payments were due on the back injury.
[FN349]

The worker in Richardson then sought attorneys'
fees regarding the back injury under section 928(a)
of LHWCA, [FN350] which provides:

If the employer . . . declines to pay any
compensation on or before the thirtieth day
after receiving written notice of a claim for
compensation . . . on the ground that there is
no liability . . . and the person seeking
benefits shall thereafter have utilized the
services of an attorney at law in the
successful prosecution of his claim, there
shall be awarded . . . a reasonable attorney's
fee . . . . [FN351] The court held: (1) the
voluntary payments the employer made prior
to the employee's filing the claim did not
prevent the availability of attorneys' fees
under section 28(a), by the statute's plain

R
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terms, the relevant ‘decline[d] to pay‘ period
is the 30-day period after written notice of
the claim; (2) The fact that the employer did
not overtly ‘decline‘--instead *191 making
no response at all--cannot defeat the
availability of fees under section 928(a), ¢
otherwise, employers could easily evade fee
liability by failing to decline payment
formally,” [FN352] and (3) But here the
worker has failed to satisfy the ‘successful
prosecution*  requirement. [FN353] The
"BRB's holding that Richardson did not fake
his back injury is not the kind of success
contemplated by the statute; successful
prosecution of a claim means getting an
order that ‘causes the defendant's behavior to
change for the benefit of the plaintiff. *
[FN354]

The Richardson claimant also sought attorneys'
fees on the knee injury claim under section 928(b),
{FN355] which provides that an LHWCA worker
who tums down a settlement offer and thereafter
uses an attorney to achieve an award that is greater
than the settlement offer is entitled to ‘a reasonable
attommey's fee based solely upon the difference
between the amount awarded and the amount
tendered. [FN356] The court held that this
provision is of no help to Richardson. [FN357] He
argued that the portion of the $5000 settlement offer
applicable to the knee injury was less than $932, but
he offered no evidence in support of that argument.
[FN358] ‘The burden of proof is on the party
seeking the attorney fee award. [FN359]

H. Limitation of Liability
1. Privity or knowledge of the shipowner

Goodman v. Williams, [FN360] holds that
merely by pleading that a boating accident that
occurred while he was operating his own boat was
caused by ‘an unknown source,’ the ‘shipowner
could file a jurisdictionally sound Petition for
Exoneration or Limitation of Liability. [FN361]
Whether the court's reasoning is sustainable in light
of Lewis v. Lewis & Clark Marine, Inc., [FN362] is
a close question. {[FN363]

*192 2. Venue

Federal Rules of Civil Procedure Supplemental
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Rule F(9) (‘Rule F(9)‘) sets out a four-step
hierarchy of venue rules for shipowners' complaints
secking limitation of liability, providing in pertinent
part that such a complaint:

shall be filed in any district in which the
vessel has been attached or arrested to
answer for any claim with respect to which
the plaintiff seeks to limit liability; or, if the
vessel has not been attached or arrested, then
in any district in which the owner has been
sued with respect to any such claim. When
the vessel has not been attached or arrested
to answer the matters aforesaid, and suit has
not been commenced against the owner, the
proceedings may be had in the district in
which the vessel may be, but if the vessel is
not within any district, then the complaint
may be filed in any district. [FN364]

Rule F(9) goes on to state:

For the convenience of parties and
witnesses, in the interest of justice, the court
may transfer the action to any district; if
venue is wrongly laid the court shall dismiss
or, if it be in the interest of justice, transfer
the action to any district in which it could
have been brought. [FN365] Rule F(9)
provides a six-month statute of limitations
for shipowners' limitation of liability
claims. The shipowner in In re Mike's Inc.,
[FN366] waited until the last week to file for
limitation in the U.S. District Court for the
Eastern District of Missouri, where the vessel
was located. [FN367] But Kristopher
Tinnon had earlier brought a state-court
seaman's suit in Madison County, Illinois.
[FN368] The shipowner took the position
that venue was proper where the vessel was
located because the state-court suit was not
contemplated by Rule F(9)'s language
placing venue ‘in any district in which the
owner has been sued," [FN369] arguing that
the word ‘district’ in the statutory phrase
meant a federal district court. [FN370]

The district court in Mike's concluded that Rule
F(9) placed venue *193 for the limitation action in
the Southern District of Illinois, which includes
Madison County. [FN371] The district court
accordingly dismissed the action for improper
venue. {FN372] Dismissal meant that the statute of
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limitations had run, however transfer would have
kept the limitation action alive. [FN373] On
appeal, the Eighth Circuit (in an opinion by Judge
Morris Amold) affirmed in all respects; {FN374]
Judge Arnold said that the meaning of the Rule F(9)
phrase ‘any district in which the owner has been
sued ° was a question of first impression in the
Eighth Circuit but that it is pretty clear that the word
‘district in that usage means a geographical area.
{FN375] For this conclusion, he relied on In Re
American River Transp. Co., {FN376] and In re
Chevron U.S.A., Inc., [FN377] stating that Judge
McNamara's opinion in American River Transp.
was ‘particularly instructive.‘ [FN378]

Judge Amold also said that the trial court's
decision to dismiss rather than transfer the action
was certainly not an abuse of discretion, pointing
out that counsel for Mike's waited until the last
week to file, didn't argue for transfer in the district
court, and failed to bring the statute of limitations
problem to the district court's attention. [FN379] ¢
Our intuition is that these decisions reflect a
calculated trial strategy of Mike's counsel. ¢
[FN380]

I. Salvage: pure salvage vs. contract salvage.

A vpair of district court cases illustrate the
importance of the distinction between pure salvage
and contract salvage. In LaPlante v. Sun Coast
Marine Services, [FN381] it was held that a boat
owner who signed an agreement with a salvor
agreeing ‘to payment in full of all charges* was
liable for a contract salvage award even though the
boat became a total loss due to no negligence of the
salvor. [FN382] (No pure salvage award could
have been made in such circumstances, because one
of the criteria for a pure *194 salvage award is
success.) Contrastingly, in Smit Americas, Inc. v.
M/V  MANTINA, [FN383] a grounded oil tanker
entered into what it thought was a salvage contract
but ended up being liable for a (presumably larger)
pure salvage award on the view that the contract
was only for the salvage master to provide advice.
[FN384] When the salvage master found the ship in
more peril than the ‘advice® contract contemplated,
his successful efforts thereafter went beyond advice
and met the criterion of °‘voluntariness,® thus
entitling him to a pure salvage award. [FN385]
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J. Passengers' suits against cruise lines.

In Gibbs v. Carnival Cruise Lines, [FN386] a
minor was hurt on a cruise. [FN387] His parents
did not bring suit on his behalf until almost two
years later. [FN388] Under 46 U.S.C. § 183b(a)
(2000), a carrier may contractually impose a
one-year time-bar, and such a provision was
included in the boy's ticket. [FN389] However,
section 183b(c) tolls the one-year period for injured
minors. [FN390] The clock starts running only
when the minor's ‘legal representative has been
appointed, provided that appointment occurs
within three years of the injury. [FN391] Reversing
the district court, the Third Circuit held that the
Gibbs action was timely because the boy's mother
did not become his ‘legal representative’ until
beginning to serve as guardian ad litem after filing
the suit. [FN392] The most interesting issue in the
case was whether the plaintiff should have been
estopped from relying on the
representative-appointment tolling provision
because his lawyer wrote to the cruise line over a
year before filing suit and claimed that the mother
was the boy's ‘guardian ad litem. [FN393]
Insisting that this issue must be determined by
federal maritime law rather than the New Jersey law
apparently relied upon *195 by the defendant,
[FN394] Judge Becker (writing for a unanimous
panel) concluded no estoppel because no
detrimental reliance had been shown. [FN395]

In wupholding summary judgment for the
defendant cruise line in Ilan v. Princess Cruises,
Inc., [FN396] the court noted that the standard of
care owed by a carrier to a passenger is the general
maritime law's ‘reasonable care under the
circumstances‘ duty and held that Princess Cruises
lacked actual or constructive notice of the presence
of the spider which allegedly bit the plaintiff
passenger. [FN397] Perhaps this case illustrates the
importance of the rule excluding passengers from
the protection of the unseaworthiness doctrine.

Wallis v. Princess Cruises, [FN398] treated five
potentially significant legal issues. Two of these
issues--the court's treatment of the criteria for
admiralty jurisdiction and of the principles
controlling the displacement of state law by federal
general maritime law--are treated in an above
section. {FN399]

The plaintiff and her husband were passengers
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on a cruise when the husband disappeared from the
ship near the Greek coast. [FN400] His drowned
body was eventually recovered. [FN401] The
plaintiff brought an action under the Death on the
High Seas Act, (DOHSA) [FN402] alleging
negligent search. [FN403] The trial court granted
the defendant's motion for partial summary
judgment that its liability, if any, was limited to
approximately $60,000 in accordance with a clause
printed on the back of the ticket contract that stated:

Carrier shall be entitled to any and all
liability limitations, immunities and rights
applicable to it under the ‘Convention
Relating to the Carriage of Passengers and
Their Luggage by Sea‘ of 1976 (‘Athens
Convention‘) which limits the Carrier's
liability for death or [for] personal injury to a
Passenger to no more than the applicable
amount of Special *196 Drawing Rights ad
defined therein, and all other limits for
damage or loss of personal property.
[FN404] In the Ninth Circuit, the first
issue was whether 46 US.C. § 1292(a)(3)
(2000) provided it with jurisdiction over the
plaintiff's interlocutory appeal from the trial
judge's ruling upholding the damages
limitation. [FN405] Concluding that it did,
the court criticized decisions of the Third,
Fourth, and Fifth Circuits for reading section
1292(a)(3) ‘too narrowly.® [FN406] (The
Fifth Circuit decision in question was
Bucher-Guyer AG v. M/V INCOTRANS
SPIRIT. [FN407])

The second issue confronted by the Ninth
Circuit in Wallis was whether the liability-limiting

.provision of the passage contract was prohibited by

46 U.S.C. app. § 183c(a) (2000), which prohibits
any vessel transporting passengers between ports of
the United States or between any such port and a
foreign port* from contractually imposing damages
limitations on personal injury and death claims.
[FN408] The court held that section 183c(a) on its
face did not apply because the cruise ship did not
touch a U.S. port. [FN409] Moreover, ‘the
legislative history . . . suggests a congressional
intent . . . to regulate all foreign carriers within the
waters of the United States, but not to regulate
foreign vessels in foreign waters.‘ [FN410]

The third issue was whether the ticket's
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reference to the Athens Convention was a clear
enough communication of the approximately
$60,000 limit to satisfy the Ninth Circuit's °
reasonable communicativeness® test. {FN411] The
answer was no: The incorporation-by-reference
approach was, under the circumstances, too vague.
[FN412]

K. Litigation against the federal government:
intercircuit conflicts.

In McMellon v. United States, [FN413] four
recreational boaters were injured when their two jet
skis went over a dam on the Ohio River and fell
*197 25 feet. [FN414] They sued the Government
(Army Corps of Engineers), alleging inadequate
warnings. [FN415] The trial court granted the
Govermnment's motion for summary judgment.
[FN416] Reversing, the two-member majority of
the Fourth Circuit announced its disagreement with
other circuits on two significant points. {FN417]

First, in the Fourth Circuit, the ‘discretionary .

function® exception of the Federal Tort Claims Act
(FTCA), [FN418] is not read into the Suits in
Admiralty Act (SAA). [FN419] On this point, the
panel said it was obliged to follow Lane v. United
States. [FN420] The panel acknowledged that all of
the other circuits that have considered the point
disagree with the Fourth, citing cases from the First,
[FN421] Second, Third, Fifth, Sixth, Seventh,
Ninth, Tenth, and Eleventh Circuits, including
Mid-South Holding Co. v. United States, [FN422]
and Baldassaro v. United States. [FN423]

Second, some courts have bought the argument
the Government made here--that 33 CFR. §
207.300(s) (2002) imposes a duty on boaters but
not on the Government. [FN424] That regulation
states:

Restricted areas at locks and dams. All
waters immediately above and below each
dam, as posted by the respective District
Engineers, are hereby designated as
restricted areas. *198 No vessel or other
floating craft shall enter any such restricted
area at any time. The limits of the restricted
area at each dam will be determined by the
responsible District Engineer and marked by
signs and/or flashing red lights installed in
conspicuous and appropriate places. [FN425]
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Disagreeing with Pearce, the McMellon
court held that the third sentence of the
regulation states a duty to post appropriate
warnings. [FN426]

Judge Niemeyer dissented on a number of
points, arguing most forcefully that the Fourth
Circuit should get into line on the discretionary
function point. {[FN427]

L. Punitive damages.

Last year's paper [FN428] treated the Ninth
Circuit's decision in In Re Exxon Valdez, [FN429]
rejecting as excessive the $5 billion in punitive
damages the district court had awarded against
Exxon in the fishermen's suit for economic damages
resulting from the 1989 oil spill from the M/V
EXXON VALDEZ. [FN430] On remand, the
district court (with apparent reluctance) reduced the
award to $4 billion while insisting that the $5
billion was not a violation of due process. [FN431]
This decision predated the Supreme Court's new
decision in State Farm v. Campbell. [FN432] On
August 18, 2003, the Ninth Circuit vacated the $4
billion award and remanded the case to the district
*¥199 court to try again. [FN433] On remand the
district court found ‘State Farm adds no new,
free-standing factor to the constitutional analysis of
punitive damages that the court might 'tie onto’ its
previous order. It is the court's view that State Farm,
while bringing the BMW guideposts into sharper
focus does not change the analysis.© [FN434] Thus
the district court held that the $5 billion would not
violate State Farm or violate the oil company's due
process rights and in. order to comply with the court
of appeals order the award would be reduced to
$4.5 billion. [FN435]

IV. The Work of the Courts in the Fifth and
Eleventh Circuits

A. Admiralty jurisdiction.
1. The basic (Grubart) test for admiralty
jurisdiction in tort

Jerome B. Grubart, Inc. v. Great Lakes Dredge
& Dock Co., [FN436] holds that a proponent of
admiralty jurisdiction in a torts case must show (a)
that the tort occurred on navigable water or was
caused by a vessel on navigable water (the ‘L°
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requirement); (b) that the general features of the
incident in suit were likely to disrupt or had the
potential of disrupting maritime commercial activity
(the ‘PDMC° requirement); and (c) that the general
character of the activity giving rise to the incident in
suit shows a substantial relationship to traditional
maritime activity (the ‘SRTMA‘ requirement).
[FN437]

2. The L requirement

Perhaps because the phrase ‘navigable waters of
the United States‘ permeates the maritime law in
other contexts, lower courts occasionally misstate
(and thus misapply) the first element--the locality
element--of the Grubart test by requiring the tort to
occur on the high seas or in U.S. territorial water.
In St. Pierre v. Maingot, [FN438] the Magistrate
Judge made this mistake, holding that a
pleasure-craft fatality in Cayman Islands waters did
*200 not satisfy the locality requirement. [FN439]

3. The SRTMA and PDMC requirements

In Wall v. Calcasieu Parish Police Jury, [FN440]
the widow of a swimmer killed by being struck by
an unidentified watercraft sued the Parish Police
Jury as operator of the designated swimming area
for having allowed the buoy line protecting the area
from boat traffic to deteriorate. [FN441] The
defendant argued against admiralty jurisdiction,
pointing to language in several Supreme Court
opinions suggesting that injured swimmers do not
have much of a connection to traditional maritime
affairs. [FN442] The court rejected this argument,
indicating that swimmers hit by boats easily meet
the SRTMA requirement. [FN443] The court also
noted that the presence of an injured or killed
swimmer in navigable waters has the potential of
disrupting maritime commerce, thereby satisfying
the PDMC requirement of Grubart. [FN444]

4. The Admiralty Extension Act (AEA)

A recent exhaustive analysis of the Admiralty
Extension Act (AEA) [FN445] reveals a great deal
of confusion in the jurisprudence interpreting that
statute and proposes a number of simplifying and
clarifying steps that are within the reach of the
lower courts. [FN446] This study demonstrates that
the AEA was never intended to apply in actions
against defendants other than vessels, their crews,
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and their operating personnel, [FN447] and that the
AEA therefore has no legitimate application unless
a defect in the vessel or its appurtenances or the
negligence of vessel-operating personnel is alleged
to have been a cause of the injury in suit. [FN448]

Under the proposed interpretation of the AEA,
there would have been no admiralty jurisdiction in
Anderson v. United States. [FN449] Anderson *201
was a civilian employee of a government contractor
working on land at the Cerro Matias Observation
Post at the Atlantic Fleet Weapons Training Facility
(AFWTF) when he was injured by a badly aimed
bomb fired by an aircraft that had been launched
from the USS John F. Kennedy during a training
exercise at Vieques Island, Puerto Rico. [FN450]
Anderson's suit alleged the negligence of the
government in placing him in an unsafe working
environment, of the Range Control Officer, and of
the pilot. [FN451] Anderson did not allege any
defect of the plane or the vessel, and he did not
allege any negligence of vessel-operating personnel.
[FN452] Nevertheless, the 11th Circuit upheld the
trial judge's determination that the AEA covered the
case, simply because an appurtenance of the vessel
(the airplane) was a cause of the injury. [FN453]

B. Preemption of state law by federal maritime law.
1. State law displaced

Henegan v. Cooper/T. Smith Stevedoring Co.,
[FN454] illustrates the practical importance of the
generally accepted rule that cases of admiralty
jurisdiction are normally governed by the federal
maritime law rather than state law. This was an
action for asbestos-related disease by the widow of
a man whose exposure to asbestos occurred in part
while working as a deckhand aboard a fleet of
derrick barges. [FN455] Under the court's
interpretation of maritime law, the plaintiff has the
benefit of a rule of liability--strict liability for a
product that is unreasonably dangerous per se--and
a rule of damages appointment--joint and several
liability, with the defendant being credited for the
percentage share of a settling tortfeasor *202 but
otherwise held fully liable. [FN456] Both of these
rules were more plaintiff-friendly than current
Louisiana law.

In St. Paul Fire & Marine Ins. Co. v. SSA Gulf
Terminals, [FN457] a multifaceted dispute arose
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over a policy of insurance on a floating structure
moored in the Mississippi River and used for the
processing of rice and grain. [FN458] Judge
Fallon determined that the structure was not a
vessel; that the policy of insurance was nevertheless
a maritime contract; and that, given the ‘abundant .
. . federal [case-law] authority® on all of the points
in dispute, ‘there is no need to turn to state law.
[FN4591

Viewed broadly, Miles v. Apex Marine Corp.,
[FN460] stands for the proposition that no
nonpecuniary damages are recoverable in wrongful
death actions by the survivors of seamen. [FN461]
Sea-Land Services, Inc. v. Gaudet, [FN462]--which
the Miles Court pointedly did not overrule--holds
that a longshoreman's widow can recover
nonpecuniary damages (for loss of society) under
the general maritime law. [FN463] And Yamaha
Motor Corp. v. Calhoun, [FN464] holds that
nonpecuniary damages may be available under state
law in actions for the maritime deaths of
nonseafarers. [FN465] What a mess. There is
much room for confusion and disagreement.

One ongoing debate is whether the family
members of seamen who seek wrongful death
recovery from a defendant other than an
employer/shipowner are subject to the Miles
preclusion. The courts and other analysts who
answer negatively contend that the seaman status of
the victim has no legitimate relevance in litigation
that does not involve the victim's employer or a
vessel on which the victim worked. In Scarborough
v. Clemco Industries, [FN466] Judge Berrigan took
the other view, concluding that the family of a man
who died as a result of his work as a seaman were
precluded by Miles from recovering nonpecuniary
damages (for loss of society) under state law in an
action against manufacturers/distributors of *203
sandblasting equipment. [FN467]

Citing Exxon Co. v. Sofec, [FN468] as its
guidepost, the court in Shofstahl v. Board of
Commissioners, [FIN469] held that the negligence
of the plaintiffs in running their boat into the
defendant's unlighted pier on Lake Ponchartrain was
the sole proximate cause of the accident. [FN470]
There is no good reason for thinking the outcome
would have been different under state law, but the
court seemed to think it would have been, stating:
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In the present case, plaintiffs’ actions are
the superseding and the sole proximate cause
of their injuries. While the defendants' unlit
pier may be a cause in fact of the plaintiffs'
injuries, cause in fact lability is not
sufficient to justify a recovery using
negligence principles of general maritime
law. We recognize that this is different from
most state tort law systems, where
percentages of fault are allocated (whether
they be proximate causes or causes in fact)
and recovery is permitted according to the
percentage of fault times the
damages. Nevertheless, due to the situs and
maritime nature of this accident, substantive
general maritime law applies. [FN471]

The plaintiff in Fishbones, Inc. w.
Southern Boat Service, [FN472] bought the
M/V DISCOVERY and converted it to a
floating hotel for use by sportsfishermen.
[FN473] The defendant was hired to tow the
floating hotel from Venice, Louisiana, to
Breton Island. [FN474] Through the
defendant's negligence, the vessel/hotel was
destroyed. [FN475] The court -calculated
damages under the federal general maritime
law and rejected the plaintiff's efforts to use a
more generous Louisiana-law measure that
might have permitted an award for the
destruction of the plaintiff's contemplated
hotel business. [FN476]

[Flederal maritime law clearly provides
that consequential damages such as loss of
use or lost profits are not available when the
vessel is deemed a total loss . . . Fishbones'
attempt *204 to distinguish its business
destruction claim from a claim for loss of use
of the vessel is meritless. The destruction of
business claim is damage consequential to
the loss of the vessel . . . . [FN477] In
Wall v. Calcasien Parish Police Jury,
[FN478] the court's view of the required
vertical choice-of-law process in saving
clause cases (admiralty cases brought at the
plaintiffs option in a nonadmiralty court)
gave the plaintiff everything she needed. She
was suing the Police Jury for having let a
buoy line that was supposed to protect
swimmers from boats deteriorate. [FN479]
Her husband was swimming when killed by
an unidentified boat. [FN480] The court's
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conclusion that the case fell within admiralty
jurisdiction led to the further conclusion that
the general maritime law of comparative fault
and joint-and-several liability--whereby the
plaintiff would be entitled to full recovery of
her damages diminished only by any
negligence of the decedent and by the
negligence of any putative tortfeasor with
whom the plaintiff has settled--preempted the
application of Louisiana law principles which
would have further reduced the plaintiff's
recovery to reflect the negligence of the
unidentified boater. [FN481] However, the
court also held that the general maritime law
principles governing the categories of
damages recoverable in wrongful death
actions--which may well preclude recovery
for loss of society--could be supplemented by
the more generous provisions of Louisiana
law. [FN482]

In Texas A&M Research Foundation v. Magna
Transportation, Inc., [FN483] the plaintiff sought
the benefit of a Texas statute that permitted a party
seeking to recover for a breach of contract to °
recover reasonable attorney's fees.© [FN484] The
Fifth Circuit held ‘that the general rule of maritime
law that parties bear their own costs, coupled with
the need for uniformity in federal maritime law,
precludes the application of state attorneys' fee
statutes . . . to maritime contract disputes.‘ [FN485]
In reaching this conclusion, *205 the court
followed decisions of the First and Third Circuits.
[FN486]

2. State law applied [FN487]

In Daybrook Fisheries, Inc. v. Ketnor, [FN488}
a fishing boat captain decided to leave one fishery
for another, and he may have persuaded another
captain to go with him. [FN489] The former
employer sued him for breach of contract and for
tortious interference with contract. [FN490] In
upholding a judgment for the defendant on both
counts, the court said that while maritime contracts
are ordinarily interpreted under the general
maritime law, ‘there are no settled principles of
maritime law controlling the interpretation of
employment between a captain and a vessel owner.
In the absence of a specific and controlling federal
rule, state law governs maritime contracts. []°
[FN491]

e
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Turning to Louisiana law, the Daybrook court
said that the case was governed by Louisiana Civil
Code article 2747: ‘A man is at liberty to dismiss a
hired servant attached to his person or family,
without assigning any reason for so doing. The
servant is also free to depart without assigning any
cause.* [FN492]

The plaintiff in Elmer v. Speed Boat Leasing,
Inc., [FN493] was a 70-year-old woman who went
on a commercial ‘thrill ride‘ on a speedboat off
South Padre Island and was injured on the trip.
[FN494] She went to trial under Texas law and lost
when the jury found her negligence at 65% and the
defendant boat operator's at 35%. [FN495] Under
the general maritime law of pure comparative
negligence, she would have been entitled to 35% of
her damages. But she ‘concede[d] in her brief that
the application of substantive maritime law herein
was waived. The application of substantive
maritime law is a choice of law determination that
can be *206 waived.[]* [FN496]

Louisiana Revised Statutes section 34:1055
limits the liability of compulsory pilots to cases in
which the plaintiff can ‘prove by clear and
convincing evidence that the damages arose from
the pilot's gross negligence or willful misconduct.®
[FN497] In Belala v. Coastal Towing Co., [FN498]
Judge Fallon granted a pilot's motion for summary
judgment on the basis of the statute, finding that the
plaintiff (alleging personal injury in an allision) had
not alleged and would not be able to prove gross
negligence. [FN499]

C. Seaman status.
1. The 30% rule

Chandris, Inc. v. Latsis, [FN500] indicates that
seaman status generally requires a showing of
vessel-attached work for at least 30% of the
worker's time with the employer, but recognized a
change-of-assignment doctrine whereby the 30%
clock will be restarted if the employer changes the
worker's  assignment from  land-based to
vessel-based work. [FN501] The plaintiff in Becker
v. Tidewater, Inc., [FN502] was a college student
working as a summer intern for an oilfield service
company. [FNS503] After spending some time
working on land, Becker was assigned to a vessel as
a member of its crew for a relatively short voyage,
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and he was seriously hurt soon after beginning that
assignment. [FN504] The ftrial judge granted
judgment on a jury *207 verdict awarding damages
under the Jones Act. [FN505] Reversing, the Fifth
Circuit panel rejected the plaintiff's
change-of-assignment argument and held that the
30% inquiry should address the whole summer.
[FN506] The panel credited the defendant's
testimony that the student would have been put back
to work on land at the conclusion of the short
voyage if he had not been disabled. {[FN507]

2. Seaman status issues in the removal context

Jones Act cases brought in state court are not
removable to federal court. [FN508] When a
defendant removes an ostensible Jones Act case, the
federal district court should generally remand it
However, ‘in certain circumstances defendants may
pierce the pleadings to show that the Jones Act
claim has been fraudulently pleaded to prevent
removal.® [FN509] ‘The removing party must
show that there is no possibility that plaintiff would
be able to establish a [Jones Act] cause of action.®
[FN510}

In Anglin v. Diamond Offshore Drilling, Inc.,
[FN511] Judge Zainey followed the Burchett
approach and remanded the case on concluding that
‘there is a reasonable basis that plaintiff may
establish that he was a seaman under the Jones Act.*
[FN512] The plaintiff was a drilling mud
technician who might be able to satisfy the 30% rule
by proving up his work on Diamond's fleet of
semi-submersible drilling rigs. [FIN513]

Hogans v. Elmwood Marine Services, Inc.,
[FN514] came out the other way. Here, the plaintiff
claimed seaman status by virtue of work aboard a
floating dry dock. [FN515] This assertion of
seaman status was deemed ‘fraudulently‘ pleaded
and the case accordingly remanded on the view that
‘[a] dry dock is not a vessel, and it may not be cited
as a vessel as required *208 to establish seaman
status for purposes of a Jones Act claim.* [FN516]

3. When is a vessel ‘out of navigation‘?

The plaintiff in Carter v. Bisso Marine Co.,
[FN517] did much of his work in connection with a
28-foot survey vessel with twin outboard engines
that was hauled overland by trailer from project to
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project. [FN518] His injuries were incurred
hitching or unhitching the boat trailer to the
company truck. [FN519] The defendant moved for
summary judgment denying seaman status on the
view that the plaintiff could not satisfy the 30% rule
of thumb because the plaintiff did not spend enough
time on the boat in the water and his time dealing
with the boat on land could not count. [FN520] In
denying this motion, Judge Duval stated that ‘{tlhe
work Carter performed on the Bulls Eye while it
was on land may well be relevant to the issue of
seaman status provided the Bulls Eye remained in
navigation during these times, which is itself a
factual determination.® [FN521] On similar
reasoning, Judge Duval denied the defendants'
motion to dismiss Carter's unseaworthiness claim.
[FNS22]

D. The rights of seamen.
1. The wards of the admiralty

In last year's paper [FN523] we treated Karim v.
Finch Shipping Co. [FN524] The aftermath of that
decision has been Judge Fallon's application of the
equitable powers of a court of admiralty to sort out
a dispute between the Bangladeshi seaman plaintiff
and his lawyers. [FN525] The contingent fee
agreement between Karim and his lawyers gave the
lawyers 40% of the gross award (of ca. $410,000,
arrived at through the application of Bangladeshi
law) and obligated Karim to meet all litigation
expenses out of his 60%. Applying the contract
would have left Karim with nothing. Noting that
seamen are wards of the admiralty, Judge Fallon
used his equitable powers to reform the contract by
subtracting the litigation *209 expenses first and
then splitting the balance. [FNS26] Thus, Karim
and his lawyers (who worked on the case for seven
years) each netted about $56,000. [FN527]

2. Establishing ‘employee® status under the
Jones Act and the doctrine of maintenance and cure

An employer-employee relationship between the
plaintiff seaman and the defendant is essential to
recovery under both the Jones Act and the law of
maintenance and cure. In Corsair v. Stapp Towing
Co., [FN528] the employer required the seaman to
sign a preprinted form declaring that he was an
independent contractor, not an employee, and
directing that no income and social security taxes be
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withheld from his wages. [FN529] Denying the
employer's motion for summary judgment, Judge
Kent brushed aside the form as ‘nothing more than
a contrivance, the sole and obvious purpose of
which is to avoid the obligations of the Jones Act.*
[FN530] Thus, the form was void as a matter of
public policy. [FN531] Moreover, said Judge Kent:

[Flailure to withhold income taxes and
to make deductions for social security or
unemployment insurance is not determinative
of employee status. [} . . . . Therefore, even
if the form were not void, it would not be
decisive in determining whether Corsair was
an employee or an independent contractor.
[FN532] Whether Corsair was  the
defendant's employee depended on ‘who
controlled the details of Corsair's work and
what the Parties' understanding of the
relationship was.* [FN533]

3. Maintenance and cure: the shipowner's right
to stop paying maintenance when maximum
possible cure has been achieved

In Bloom v. Weeks Marine, Inc., [FN534] the
shipowner apparently argued that its right to stop
paying maintenance once maximum possible cure
had *210 been achieved entailed a right to compel
the plaintiff to submit to a medical examination that
was not constrained by Federal Rules of Civil
Procedure Rule 35(a) (governing ‘physical and
mental examinations of persons ‘). [FN535] The
Magistrate Judge disagreed, holding that the
shipowner would have to use Rule 35(a). [FN536]

4. Maintenance and cure: applicability of the
defense of claim preclusion

In Brooks v. Raymond Dugat Co., [FN537] a
seaman brought an action against his employer for
maintenance and cure necessitated by a slip and fall
he suffered on a vessel. [FN538] He then
voluntarily dismissed his claim with prejudice.
[FN539] Later he refiled for maintenance and cure
based on the same slip and fall. [FN540]
Upholding the trial court's grant of summary
judgment for the defendant, the court held that,
while serial actions for maintenance and cure may
be brought, this claim was precluded because it was
identical to the earlier action and a dismissal with
prejudice is- equivalent to a judgment on the merits.
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[FN541]

5. Maintenance and cure: the employer may
have to prepay for medical treatment

In Gorum v. Ensco Offshore Co., [FN542] a
physician recommended arthroscopy of a seaman's
injured knee and was apparently unwilling to
provide the service until paid. [FN543] The
employer resisted prepayment, citing Dominguez v.
Maritime Transport Management Co., [FN544]
where the court stated that it was ‘unable to find a
single precedent requiring that the maritime
employer must guarantee to pay for tests prior to
such tests being done. [FN545] Judge Vance
rejected this argument, citing Guevara v. Maritime
*211 Overseas Corp., [FN546] and Sullivan v.
Tropical Tuna, Inc., [FN547] for the proposition
that a seaman's employer's ‘cure obligations
involves taking reasonable steps to assure that
plaintiff receives the recommended surgery,
including providing assurance of payment in
advance if that is necessary. * [FN548]

6. Maintenance and cure: the intentional
concealment defense

One of the employer's affirmative defenses to
the injured or ill seaman's right to maintenance and
cure is ‘sickness or infirmity intentionally
concealed when the engagement is entered into.*
[FN549] The Fifth Circuit gloss on this portion of
Warren includes McCorpen v. Central Gulf S.S.
Corp., [FN550] which was explained as follows by
Judge Vance in In re Rene Cross Construction, Inc.
[FN551}]

[Wlhen the shipowner requires a
prospective seaman to undergo a pre-hiring
medical examination, and the seaman either
intentionally  misrepresents or  conceals
material medical facts, then the seaman is not
entitled to an award of maintenance and
cure. The shipowner is entitled to this
defense only when (1) the seaman has
intentionally misrepresented or concealed
medical facts; (2) the misrepresented or
concealed facts were material to the
employer's hiring decision; and (3) there
exists a causal link between the pre-existing
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[FN552] Judge Vance went on to grant
the employer's motion for summary judgment
dismissing the claim for maintenance and
cure of a seaman who sustained injuries to
his back, neck, and knee after having
concealed from the employer's medical
examiner that he was at the time of the
examination being treated for back, neck,
and knee problems stemming from a
previous accident. [FN553]

*212 7. Forum choices available to Jones Act
seamen: the down side

The seaman plaintiff in Russell v. Jack Jackson,
Inc.,, [FN554] brought a combined Jones
Act/maintenance and cure suit on the law side of
federal court, predicating subject matter jurisdiction
on 28 U.S.C. § 1331 (federal question jurisdiction)
and demanding a jury trial. [FNS555] When he
suffered an adverse interlocutory ruling by the trial
judge (the opinion does not reveal what the ruling
was), the seaman sought to appeal. [FN556] The
Fifth Circuit held that there is no appellate
jurisdiction. [FNS57] Had the action been brought
in  admiralty, interlocutory appeal  would
presumably have been available pursuant to 28
U.S.C. § 1292(a)(3). [FN558] But this provision is
confined to ‘admiralty cases,” and the plaintiff is
stuck with the consequences of his choice of a
non-admiralty forum.

8. Punitive damages

In Guevara v. Maritime Overseas Corp.,
[FNS559] the court held that seamen are not entitled
to recover punitive damages for willful nonpayment
of maintenance and cure. [FN560] The Guevara
court did not explicitly hold that punitive damages
are unavailable in Jones Act suits, but it so
assumed, making that assumption a major step in its
reasoning process. [FN561] Some academic
analysts insist that the Guevara decision is
erroneous as a matter of history, doctrine, and
policy. [FN562] It is nevertheless the law of the
circuit, and the district courts are regularly taking it
to preclude the availability of punitive damages in
seamen's actions generally. [FN563]

*213 9. The innocent shipowner/employer's
right to indemnity from the tortfeasor for
maintenance and cure outlays
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In Durgin v. Crescent Towing & Salvage, Inc.,
[FN564] a defective mooring line of the
foreign-flag  vessel Pantodinamos popped and
injured a seaman on the M/V LOUISIANA.
[FN565] The seaman sued and subsequently settled
his claims against the owners/operators of each
vessel. [FN566] In the settlement agreement,
Crescent (the employer) reserved its right to seek
indemnity for maintenance and cure payments from
West of England, the insurer of the Pantodinamos.
[FN567] Crescent then asserted a claim for about
$270,000 against West. [FN568] The court held
that while general principles of public policy
unquestionably favor indemnification in situations
involving an innocent shipowner/employer--so that
Crescent is clearly entitled to indemnity for
maintenance and cure--about $69,000 of the amount
sought was voluntary payments, not maintenance
and cure, and there is no basis for indemnification
as to those sums. [FN569]

10. No primary duty doctrine in the Fifth
Circuit?

Last year's paper [FN570] treated a ‘primary
duty doctrine‘ of the Ninth Circuit whereby some
types of fault--generally speaking, fault entailed in
deliberately breaching a duty that the employee
consciously assumed as a condition of his
employment--may sometimes operate as a total-bar
defense to any recovery by an injured seaman. In
Sanders v. Diamond Offshore Drilling, Inc,
[FNS71] Judge Vance denied a Jones Act
employer's motion for summary judgment that was
based principally on a ‘primary duty‘ argument.
[FN572] Noting the tension between the primary
duty doctrine and the normal Jones Act rule of pure
comparative fault, Judge Vance pointed out that she
had ‘found no case in which the Fifth Circuit
embraced the 'primary duty’ rule‘ and that in
Gautreaux v. Scurlock Marine, Inc., [FN573] a *214
‘primary duty* argument by the employer was
seemingly resolutely ignored by the court. [FN574]
Judge Vance concluded:

Fifth Circuit precedent indicates that a
plaintiff's negligence in failing to perform a
duty assumed in the course of employment
may reduce, but does not bar, plaintiff's
recovery, unless plaintiff's negligence is the
sole cause of h