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I IDENTITY OF PETITIONER

The Petitioner, State of Washington,,the' RespondenﬂCrosé-
‘Appellant below, by and through Erik Pedersen, Senior Depufy
Prosecuting Attomey for Skagit County, asks this Court to review the

decisions of the Court of Appeals referred to in Section |1.

. COURT OF APPEALS DECISION
, Petitionerlseeks review 61‘ the unpublished decision of the
COLII:I't of Appeals decision in State v, Terrance J. Irby; No. 57941-8-,
reversing convicﬁons of Terrance Irby for First Degree Murder and
First Degree Burglary filed October 20, 2008, and of the denial of a
motion for reconsideration from that decision filed on November 14,
" 2008. The decision and the denial of reconsideration are attached

hereto as appendiceé A and B respectively.
The defendant was not present during an e-mail exchange
between the trial court and counsel regardlng excusing some Jurors
by agreement. The Court of Appeals improperly presumed prejudlce

for a claimed violation of the defendant’s right to presence.

070
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n. ISSUES PRESENTED FOR REVIEW

‘4. Did the Court of Appeals improperly presume
prejudice in a claim of a violation of the right to be
present contrary to Washington case law? '

2. When an e-mail exchange occurred between the
court and counsel and a defendant was not present
was there a violation of the defendant’s right to be
present? :

3. Where the defense counsel agreed to excuse the
jurors that the trial court had suggested be released
in an e-mail exchange with counsel was any error in

violation of the defendant’s right to presence
harmiess? -

IV. STATEMENT OF THE CASE

Terrance Irby was convicted by a jury of Aggravated First
Degree Murder and First Degree Burglary for the blddgeoning death
of James Rock.

On October 20, 2008, the Court of Appeals issued an
unpublished opinion finding that Irby’s right to be present had been
violated by the trial court's actions in excusing seven jurors in an e-
mail exchange between the trial court and counse| prior fo vdire dire
being conducted on the record. See Appendix A.

A On November 14, 2008, the Court of Appeals entered an

order denying reconsideration of that decision. See Appendix B.

2
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Given the murder charge, the jury selection process was more
extensive than in a typical case. On December 27, 20086, the parties
discussed the jury selection process. 12/27/06 RP 14-16, 19-20, 26-
31, The parties were to submit a questionnaire to the jury on
Tuesday, January 2, 2007. 12/27/06 RP 30. seventy to ninety jurors
were to be called. 12/27/06 RF‘ 15 30. The judge said that since the
jUI‘OfS were just going to be completing the quest:onnalres the first
day and then be sent home, questioning by counse! would start the
next day. 12/27/06 RP 15, 30. The judge said that Irby, both his
counsel and the prosecutor need not be present when the
questionnaires were being completed. 12/27/06 RP 30. Defense
counsel responded that he ‘thought that was a good procedure.”
12/27/06 RP 30. | |

On January 2, 2007, 92 jurors reported. CP 1239. The jurors
6ompleted a questionnaire. CP 1234-6, 1239. That questionnaire
had questions about whether the jurors or family had been victims of
crime and whether théy had feelings regarding murder that would
prevent them from being fair and impartial. CP 1234-6. | |

After {he, responses were completed, the judge inquired by é-

mail of defense and the State whether the parties would agree o
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excuse ten jurors. CP 1279-80. See Appendix C_, Those juror
numbers were 71, 17, 23, 36, 42, 48, 49, 53, 59 and 77. The judge
stated the reasons in the g-mail. Jurors 7, 23, 42 and 52 had already
been approved by the court administrator 1o limit the period of service
to one week. Juror 172 home schooled. Juror 77 had a business
hardship. CP 1279-80. Jurors 36, 48, 49 and 53 had a parent who
had been murdered. CP 1280.
o The initial e-mail was sent by the trial court at 1:02 p.m. on
January 2, 2007. CP 1280. At 1:53 pm Irby's counsel responded
agreeing to release the jurors at the court;s disrjretion. By 1:59 p.m.,
the prosecutor responded agreeing to release all but three jurors. At
2:01 p.m. the judge sent an e-mail indicating they would release all
hut the three jurors objected to by the State. CP 1280. This allowed
the court to notify those jurors that they need not appear the next day.
The resﬁlt of the e-mail exchange and information to thé court
was that defense counse! for Mr, irby agreed o excuse all ten jurors.

CP 1279, The State agreed 10 excuse all of the jurors except those

1 The inttial reference to Juror 3 In the inftial e-mail was meant to be Juror 7. CP

1279-80
2 The clerk’s minutes reads: ““*Note * In chambers not on the record, Counsel

stipulate to excusing the following jurors for cause: # 7, 17, 23, 42, 53, 59, 77. CP
1239. The clerk’s minutes on the Judge's List of Jurors also indicates these seven
jurors were excused by the court. CP 1273-7.

4
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who had a parent murdered numbered 36, 48 and 49. CP 1279, The
following day, the State subsequently agreed to discharge Juror 362
CP 1240, 1274, 1/3/07 RP p.m. 48.* Jurors 48 and 49 were never
needed since the selection process only reached to juror number 37.
CP 1274. |
In fact, of the judge's_ initial e-mail only jurors numbered 7, 17,

23 and 36 werev within the range of jurors from which .ﬁnal jury
selection occurred. Both parties had agreed to discharge jurors 7, 17
and 23 from the outset and juror 36 was discharged by agreement
the following mofning.
| Since no motion or objection was made at the trial court, there

is no further record.

V. REASONS WHY REVIEW SHOULD BE ACCEPTED AND
ARGUMENT

1. The Court of Appeals improperly presumed prejudice

* The transcript reads juror number 48, but this appears to be a typographical error
since the clerk's minutes read juror number 36 at multiple locations. CP 1340,
1374-5. There is no discussion on the record about how or why juror 36 was
excused for cause. 1/3/07 RP p.m. 48.

4 The jury selection process on January 3, 2007, is contained in two transcripts.
The first is in the morning regarding Mr. Irby's choice not to wear civilian clothes and
‘e in handcuffs. The second is the voire dire on the record which closes at the end
of the day with a hearing after jurors were excused in which Irby requested a fresh
red jail uniform every day. :

FTOP
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in finding an e-mail exchange between the court and
counsel was a hearing at which the defendant’s
presence was required. ‘

In an unpublished opinion the Court of Appeals found the
exnusal of the seven jurors by e-mail exchange outside the
defendant's presence was in violation of the defendant's right to be |
present. Those seven jurors were excused with the express
permission of Irby’s counsel. Unpublished opinion at page 7. | |

The Court of Appeals did not apply the case law standards
that require a defendant to establish prejudice. Instead the Court of
Appeals presumed prejudice.

.~ The Court's of Appeals opinion herein cited to the standards
ée’c forth in State v. Wilson, 141 Wn. App. 597, 171 P.3d 501 (2007)
which provide that a defendant has the right under the Confrontation
Clause nf the Sixth Amendment and the due process clause of the
Fourteenth Amendment to be present at all critical stages of the trial.®

State v. Wilson, 141 Wn. App. 597, 171 P.3d 501 (2007) goes
on to explain: “This right extends to jury voir dire, though the

defendant's presence at this stage is only required because it is

5 aee also Article 1, section 22 of the Washington Constitution that provides, in part:
“In eriminal prosecutions the accused shall have the right to appear and defend in

person, or by counsel ..."
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substantially related to the defense and allows the defendant ‘to give
advice or suggestion or even 10 supersede his lawyers.” State v.
Wilson, 141 Wn. App. at 604, quotihg Snyder v. Massachusetts, 291

U.S. 97, 106, 54 S.Ct. 330, 78 LEd. 674, 90 ALR. 575 (1934)

" overruled on other grounds by Malloy v, Hoaan, 378 U.s. 1,84 S.Ct.

1489, 12 L.Ed.2d 653 (1964). The United States Supreme Court
precedent relied upon by the court in Wilson p‘rovided that the
presence at vair dire was more limited than in other portions of trial.

In contrast, the court in Wilson noted that the core of the right

is to be present when the evidence is presented. State v. Wilsdn,

141 Wn. App. at 603. In State v. Wilson, 141 Wn. App. 597, 171
P.3d 501 (2007) the defendant was not present for an in-chambers
conference regarding a seated juror.

In Wilson, the court presented the question as whether the
defendant “has demonstrated that his presence at the in-chambers
conference bore a reasonably substantial relation to the fullness of

his opportunity to defend against the charge, or whether a fair and

just hearing was thwarted by his absence.” State v. Wilson, 141 Wn.
App. at 604, citing Snyder V. Massachusetts, 201 U.S. 97, 105-8, 54

S.Ct. 330, United States v. Gagnon, 470 U.S. 522, 526, 105 S.Ct.
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1482, 84 L.Ed.2d 486 (1985). The Wilson court concluded:
““dowever, Mr. Wilson must demohétrate how his presence was
necessary to secure his due process rights; prejudice will not be

presumed.” State v. Wilson, 141 Wn. App. at 604 (emphasis

added), citing In Re Personal Restraint of Lord, 123 Wn.2d 296, 307,
868 P.2d 835 (1994).

" The Court of Appeals herein relied on Irby’s contention that
presumption of prejudice is sufficient. Both W}IS.J and Lord, hold
that prejudice will not be presumed.

The Court of Appeals issued a dedision in conflict with prior
Court of Appeals and Washington Supreme Court precedent by

presuming prejudice and not applying the full test provided by White.

The United States and Washington State Supreme Court

~ decisions, referenced by this Courf's opinion and prior briefing

provide further examples of the scope of the ’.right to presence.

i. United States Supreme Court and Federal cases.

in Snyder v. Magsachusefts, a defendant claimed that his
failure to be present at a view of the scene by jurors was a violation of
his right to be present at trial. In deciding that there was no violation

of the defendant’s right to be present the Snyder court set forth a test.
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We assume in aid of the petitioner that in a
prosecution for a felony the defendant has the privilege
under the Fourteenth Amendment to be present in his
own person whenever his presence has a relation,
reasonably substantial, to the fullness of his
opportunity to defend against the charge. Thus, the
privilege to confront one's accusers and cross-examine
thern face to face is assured to a defendant by the Sixth
Amendment in prosecutions in the federal courts
(Gaings v. Washington, supra, at page 85 of 277 U.5,,

48 5.Ct. 468, 72 L.Ed. 793), and in prosecutions in the

state courts is assured very often by the Constitutions

of the states.

Snyder v. Massachusetts, 291 U.S. at 105-6 (emphasis added). This
highlighted test from Snyder is the test Washingtoﬁ courts apply.

The odurt in m went on to hold that the view of the scene
by the jurors which included comments by the trial judge did not
violate the defendant’s Fourteenth Amendment due process rights.®

In Unit_ed States v. Gagnon, 470 U.S. 522, 105 S.Ct. 1482, 84
L.Ed.2d 486 (1985), one of four defendants was drawing sketches of
the jurors during trial. The defense was concemed about the juror

being prejudiced against the defendant. The judge conducted a

chambers conference with the juror without the defendant present.

® In so holding the court noted:

There is danger that the criminal law will be brought into contempt-that
discredit wit even touch the great immunities assured by the Fourteenth
Amendment-if gossamer possibilities of prejudice to a defendant are to nullify a
sentence pronounced by a court of competent jurisdiction in obedience to local law,

and set the guilty free.

8TO[P
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The Supreme Court held that attendance of the defendants or their
counsel “at the in-camera discussion was not required to ensure
fundamental faimess or a ‘reasonably substantial ... opportunity fo
defend against the charge.” United States v. Gagnon, 470 U.8. at
527, quoting Snyder v. Massachusetts, 291 us 97, 105-06, 54 S.Ct.
330, 332, 78 L.Ed. 674, 90 A.L.R. 575 (1934) overruled on other
grounds by Malloy v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d
653 (1964).

One of the few published cases involving absence of a
defendant at just the jury selection stage is U.S. v. Gordon, 829 F.2d

119 (C.A.D.C. 1987). In Gordon the defendant was entirely absent

from the entire jufy selection process.

That Gordon's presence at voir dire was .
substantially related to his defense is indicated by the
fact that he had no opportunity "to give advise or
suggestion[s] ... to ... his lawyers.” Snyder, 291 U.8. at
106, 54 S.Ct. at 332. During voir dire, for example,
swhat may be irrelevant when heard or seen by
[defendant's] lawyer may tap a memory of association
of the defendant's which in turn may be of some use to
his defense” Boone v. United States, 483 A.2d 1135,
1137-38 (D.C.App.1984). See also United States v.
Washington, 705 F.2d at 497,

A defendant's presence at jury selection is also
necessary so that he may effectively exercise his
peremptory challenges. Washington, 705 F.2d at 497.

Snyder v. Massachusgtts, 291 u.S. at 122,

10
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The process of peremptory challenges is essential to
an impartial trial. Lewis v. United States, 146 U.S. at
378, 13 8.Ct. at 139. As Blackstone points out, “how
necessary it is that a prisoner ... should have a good
opinion of his jury the want of which might totally
disconcert him; the law wills not that he should be tried
by any one man against whom he has conceived &
prejudice even without being able to assign a reason
for his dislike.” 4 W. Blackstone, Commentaries ,
quoted in, Lewis v. United States, 146 U.S. at 376, 13
S.Ct. at 138.

U.S. v. Gordon, 829 F.2d at 124. In contrast, Irby was only not

present when the e-mail exchanged occurred. He was otherwise
present throughout voir dire. by and his counsel had all the
information reason‘ably needed to act on the trial court’s question.
Jurors had already completed the questionnaires which }were
available for counsel and the defendant to review.

ii. Washington case law.

The Washington Courts apply the same tests as federal

courts. In In Re Personal Restraint of Lord, 123 wn.2d 296, 868 P.2d

835 (1994), the defendant claimed that he did not waive his presence
at numerous unspecified in-chambers hearings and sidebar

conferences. In Re Personal Restraint of Lord, 123 whn.2d at 305-6.

The core of the constitutional right to be
present is the right to be present when evidence is .
being presented. United States v. Gagnon, 470 U.8.
522, 526, 105 S.Ct. 1482, 84 L.Ed.2d 4 (1985) (per

11
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curiam). Beyond that, the defendant has a “right to
be present at a proceeding ‘whenever his
presence has a relation, reasonably substantial,
to the fullness of his opportunity to defend
against the charge...’ " Gagnon, 470 Uu.S. at 526,
105 S.Ct. at 1484 (quoting Snyder v. Massachusetts,
291 U.S. 97, 54 S.Ct. 330, 78 L.Ed. 674, 90 AL.R.
575 (1934)).

In Re Personal Restraint of Lord, 123 Wn.2d 296, 306, 868 P.2d 835
(94) (emphasis‘added) . 'The Lord rcourt went oh to .ir'1dicate that
prejudice cannot be presumed and that “Lord does not explain how
his absence affected the outcome of any of the challenged
proceedings or conferences, nor can wé find any prejudice.” In Re
Personal Restraint of Lord, 123 Wn.2d at 307 citing, Rushen v. Spain,
464 U.S. at 117-20. |

In In Re Personal Restraint of Benn, 134 Wn.2d 868, 952 P.2d
116 (1998), the defendant claimed the trial court erred by granting a
continuance in his absence. The court held that defendant’s absence
at the hearing did nbt affect his op'portunity to defend the charge
since t-rféré was | rio. vp'reséht‘étibn ‘of e{ridéhée; and no motion

regarding legal matters. [n Re Personal Restraint_of Benn, 134

12
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Wn.2d at 9207 Benn attempted to argue that his absence constituted
“structural error’” which could never be held harmless. However the
Benn court held that the absence of the defendant can be “trial error”
rather than “structural error” and thus is subject to harmiess error
analysis. Id at 921. Most crucially to the present case however, the
Benn court noted that the same considerations that go in to whether a
‘defendant has the opportunity to defend the charge exist in a
harmiless error analysis.
The 'same factors which support the conclusion that the
defendant had no right to be present at the hearing also

compel us to conclude that, if any such right existed, his
absence was harmless. :

"In Re Personal Restraint of Benn, 134 Wn.2d at 921.
The same situation exists in the present case as in Benm, the
defendant's absence did not affect his ability to defend against the

charge and under a similar analysis any emor was harmless.?

7 See also, State v. White, 74 Wn.2d 386, 444 F.2d 661 (1968) (passing out of jury
orientation handbook did not amount to a stage in the proceedings at which the
defendant’s presence is required).

8 Sea also, In Re Personal Restraint of Woods, 154 Wn.2d 400, 114 P.3d 607
(2005) (defendant's absence at chambers conference regarding juror misconduct
and side bars not necessary to defend against charge), State v. Bremer, 98 Wn.
App. 832, 991 P.2d 118 (2000) (absence at discussion of jury instructions did not
have relation to the opportunity to defend against the charge), State v. Thorpe, 51
Wn. App. 582, 754 P.2d 1050 (1988) (defendant's illness preventing him from
attending closing argument would have not have advanced the argument of his

counsel).

13
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Contrary to the case law of Lord and Benn, the Court of Appeals
conciuded that the efror Was structural and presuméd prejudice as a
result. The tests of Lord and Benn require that the defendant
establish prejudice. Without the presumption vthat the Court of
Appeals improperly.applied, Irby cannot establish prejudice. |

The decision of the Court of Appeals is in conflict with other

decisions of the Court of Appeals and Supreme Court. RAP 13.4 (b)

(1), @).

2. In the cohtext of the case as a whole and where the
parties agreed to excuse the jurors, Irby did not
establish prejudice.

Although thé jury selection process does generally require
the presence of the defendant, it is not within the constitutional core
of presence when evidence is presented.’ Here the traditional jury
selection process of questioning of jurors was not oceurring.

. "The exclusion of a defendant from a ... proceeding should be
considered in light of the whole record.” United States v. Gagnon,
470 U.S. 522, 526-7, 105 S.Ct. 1482, 84 L.Ed.2d 486 (1985). The

¥ The core of ihe constitutional right to be present is the right to be present when
evidence is presented. United States v. Gagnen, 470 U.S. 522, 526, 105 S.Ct.
1482, 84 L..Ed.2d 486 (1985). ,

14

£20 @ J0IL12FS0dd 0D LIDVAS Ly€69€€09¢ XVd 6T:0T 8005/ST/2T



defendant need not be presenf “ 'when presence would be useless,

or the benefit but a shadow.’ " State v. Rice, 110 Wn.2d 577, 616,

' 757 P.2d 889 (1988) (quoting Snyder v. Massachusetts, 201 U.8. 97,
106-07, 54 S.Ct. 330, 78 L.Ed. 674 (1934)).

The purpose of voir dire is to aliow parties to gain information,

Wthh enables them to challenge jurors for cause or to use

peremptory challenges State v. Frederiksen, 40 Wn. App. 749 752,

700 P.2d 369, rev. denied, 104 Wn.2d 1013 (1985). {Tthe defendant
should be permitted to examine prospective jurors carefully, ‘and to
an extent which will afford him every reasonable protection.”

Frederiksen, 40 Wn. App. at 752 (quoting State v. Laureano, 101

Wn.2d 745, 758, 682 P.od 889 (1984) (alterations in original)
(citations omitted)). But the trial court has wide latitude and the scope

of voir dire is a matter of trial court discretion. State v.. Robinson, 75

Wn.2d 230, 231, 450 P.2d 180 (1969); State v. Tham, 42 Wn.2d 484,
256 P.2d 482 (1953). “Absent an abuse of discretion and a showing
that the accused's rights have been substantially prejudiced thereby,
the trial judge’s ruling as to the scope and content 6f voir dire will not
be disturbed on appeal.” Erederiksen, 40 Wn. App. at 752-53.

Additionally, the defendant's counsel was part of the

15
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discussion regarding excusing the jurors and in fact consented to
doing so. See U.S. v. Stration, 649 F.2d 1066, 1080-81 (5th
Cir.1981) (recognizing that defendant's attorney's presence is
relevant to whether defendant was prejudiced by absence from

proceeding), see also U.S. v. Walls, 577 F.2d 690 (9th Cir.), cert.

deniod, 439 U.S. 893, 99 S.Ct. 251, 58 LEA.2d 239 (1978); LS. v.
Toliver, 541 F.2d 958 (2d Cir. 1976). Trial counsel's decisions
regarding how to proceed with voir diré are subject to the standard or
review for effective assistance of trial counsel. State v. Donald, 68
Whn. App 543, 550, 844 P.2d 447 (1993).

All of the seven juror's excused by the trial court were excused
with the express permission of Irby's counsel. CP 1279. Defense
counsel had sufficient time to contact Irby to consult him regarding
excusing some of the jurors if they chose to do so.

The seven jurors. for Which the Court of Appeafs presumed
error were excused for valid reasons by the trial court. Four were
excused bécause they had received a commitment from the court
administrator that their period of service was limited to one week,
One had a business hardship. One home schooled a child. And one |

was excused by agreement because a parent had been murdered.

16
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The trial court was properly evaluating the ability of jurors to serve.?

Of the seven jurors released, only jurors numbered 7, 17 and
23 had the potential to sit on the jury because the parties néver went
past juror number 37. Of those three jurors, all had indicated to the
irial court that they had a time conflict for trial. Jurors 7 and 23 had
received a commitment from the Court Administrator that their service
was limited to one week and juror 17 home schooled a child.

In the context of the record of the jury selection process, Irby's
presence at the point when the trial court questioned counsel about
excusing jurors for the reasons given was not a hearing at which
Irby’'s presence had a relation, reasonably substantial, to the

fullness of his opportunity to defend against the charge.

3. Since the test for evaluating whether a defendant is
required to be present involves whether the
defendant’s presence is reasonably necessary, the
Court of Appeals erred in failing to consider the

o Because "2 juror's competency to serve impartially” is a credibility
determination that the frial court is necessarily in the best position to make, this
court applies 2 deferential standard of review and will reverse the trial courl’s
determination only if the court has manifestly abused its discretion. State v.
Rupe, 108 Wn.2d 734, 749, 743 P.2d 210 (1987); Witt, 469 U.S. at 428-29, 105
S.Ct. 844: Brown, 132 Wn.2d at 601-02, 940 P.2d 546; Uttecht v. Brown, 551
U.S. -, 127 8.Ct. 2218, 2224, 167 L.Ed.2¢ 1014 (2007) ("Deference t0 the
trial court is appropriate because It is in & position to assess the demeanor of
the venire, and of the individuals who compese it, & factor of critical importance
in assessing the attitude and qualifications of potential jurors.")-

State v, Yates, 161 Wn.2d 714, 743, 168 P.3d 359 (2007).

17
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similar test of harmless error.

hThe Court of Appeals suggested in the unpublished opinion
that the finding of & violation of the defendant’s right to be present
could have been harm]ess.error. The Court stated since the State
had not argued there was not harmless error, the Court would not
consider that issue."’

Under the standards set forth for analyzing whether there was
a violation of the defendant's right to presence, the same factors

which go into a harmless error analysis exist. In Re Personal

Restraint of Benn, 134 Wn.2d at 921. The determination that the e-

mails exchange was a critical stage of the proceedings necessarily
required a court to consider whether the defendant’s “presence has a
relation, reasonably substantial, to the fullness of his opportunity to

defend against the charge.” United States v. Gagnon, 470 U.S.

522, 526, 105 S.Ct. 1482, 84 L.Ed.2d 486 (1985).

The determination necessarily requires a court to ‘evaluate
whether, if a person is not present at a “hearing” he would have
contributed to the proceedings. Thus if the person would not have

contributed, the absence would be harmless error.

18
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The Supreme Court has “adopted the general rule that a
Qonstitutional error does not automatically require reversal of a
conviction ... and has recognized that most constitutional efrors can

be harmless.” Arizona v, Fulminante, 499 U.S. 279, 306, 111 S.Ct

1246, 113 LEd.2d 302 (1991). Automatic reversal due to a

constitutional error is required only if this error was a “structural

defect’ that permeated ‘[tlhe entire conduct of the trial from the

‘beginning to end” or “affectfed] the framework within which the trial

proceeds.” Id. at 309-10, 111 S.Ct. 1246."2

‘A number of cases cited previously herein have applied the
harmless error analysis or considered it as a function of evaluating
the defendant’s right to presence. Most of those cases have
considered the error harmless. Rushen v. Spain, 464 U.8. 114, 104
8.Ct. 453, 78 L.Ed.2d (1983), In_Re_Personal Restraint of Woods,

154 Wn.2d 400, 114 P.3d 607 (2005), In_Re Personal Restraint of

Pirtle, 136 Wn.2d 467, 483, 965 P.2d 593 (1998), In Re Personal

" The State specifically argued for harmless error in a motion for reconsideration
which was denled without comment.

2 The present case would also be subject to the standards for allowing a defense
to raise a claim regarding an error affecting a constitutional right for the first time on
appeal. Under RAP 2.5(a) and case law, the error must be “manifest’ and a
defendant must show how the alleged error actually affect the defendant's rights at
trial. State v. WWJ_Corp., 138 Wn.2d 595, 602, 980 P.2d 1257 (1999); State v.
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of Lord, 123 Wn.2d 296, 868 P.2d 835 (1994), State v. Wilson, 141

Wn. App. 597, 171 P.3d 501 (2007).

This case presents as one of harmless error as well.

VI. CONCLUSION
For the reasons sét forth in' this petition, this Court should
accept review. RAP 13.6.
DATED this 15th day of December, 2008.
Respectfully submitted,

ERIK PEDERSEN, WSBA#20015

- Senior Deputy Prosecuting Attorney
Attorney for Petitioner, State of Washingion
Office Identification #91059
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"IN-THE COURT OF APPEALS OF THE STATE OF WASHINGTON

- Appeliant.

STATE OF WASHINGTON, ) NO.59741-8-l
Respondent, ; DIVISION ONE
‘ )
TERRANCE JON IRBY, 3 UNPUBLISHED OPINION
)
)

FILED: October 20, 2008

LEACH, J. — Terrance Irby appeals his convictions of aggravated first
degree murder, felony murder in the first degree, and burglary in the first degree. -

He contends that he was denied his right to be present at all critical stages of trial

~ and that he and the public were denied their respecti\)e rights to a public trial

TS0

because of the manner in which the trial court conducted a part of voir dire. Irby . .
also challenges the use of two prior convictioris undér the Persistent Offender
Accountability Aét (F"C)AA).1 The State éross appeals, claiming that the trial court
erred by failing to sentence Irby to life in prison for aggravated murder under
RCW 10.95.030(1). We agree that Irby was denied his right fo be present at a

critical stage of trial, reverse his convictions on this basis, and remand for a new

T RCW 9.94A.030; former RCW 9.94A.505 (2002); RCW 9.94A.555, .561,
.565.
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trial. Therefore, we do< not reach any of the remaining issues raised by the
partieé. ,
Background
On April 15, 20d5, Terrance Irby was charged with aggravated murder,
first degreé felony murder, and first degree burglary. |

. During pretrial proceedings on December 27, 2008, counsel for both

parties agreed that there was no need for them or the defendant to be present on -

the first day of jury selection; at that time, the court would simply provide

prospective jurors with a written questionnaire and give them the necessary oath.

The parties would then question the jurors the following morning.' On January 2,

2007, all prospective jurors were sworn regarding qualifications and voir dire,
after which the court gave jurors the questionnaire. An atforney for each party

was present, but the defendant was not. That afternoon, the court sent an e-mail

message to counsel, suggesting the removal of certain potential jurors from the

panel:

[ note that 3, 23, 42 and 59 were excused after one week by the
Court Administrator, - ‘

17 home schools, and 3 weeks is a long time.

77 has a business hardship.

36 ,48, 49, and 53 had a parent murdered.

Any thoughts? 1f we're going to let any go, I'd like to do it today.

Defense counsel responded, in an e-mail, that he had no objection to releasing
some or all of these jurors. A later e-mail from the court indicated that the State

objected to releasing jurors 36, 48, and 49. The record does not reflect how the

court received this information. The clerk’s minutes for January 2, 2007, note, “In -

chambers not on the record. Counsel stipulate to excus'ing the following jurors

-
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for cause: # 7, 17, 23, 42, 53, 59 & 77.”% The trial court never conducted any
proceedings en the record in excusing these seven jurors.

The court began general questioning of the remaining jury pool the

~ following day, in the presence of counsel and Mr. Irby. After a 12-day trial, the

jury found Irby guilty of first degree murder, first degree felony murder, and first
degree burglary.

Qver Irby's objections, the court found that he was a persistent offender

because he had two predicate three-strike offenses, a 1976 conviction for

statutory rape and a 1984 conviction for second degree assault, before being

‘convicted of two most serious offenses in this case. The court sentenced Irby to

life in prison without the possibility of parole.
Discussion
Irby argues that the court's dismissal of séven jurors from the panel via e-
mail violated his right to be present during éll critical stages of trial. A criminal

defendant has a constitutional right under the confrontation clause of the Sixth

Amendment and the due process Clause of the Fourteenth Amendment fo be

£E0[7

present during all critical stages of trial, including jury voir dire.® We review
constitutional questions de novo.*
A defendant’s presence at voir dire is “raquired because it is substantially

related to the defense and allows the defendant ‘to give advice or suggestion or

2 The judge’s initial e-mail proposed releasing juror 3, but he indicated in a-

later e-mail that he had intended to propose dismissal of juror 7.
3 Gtate v. Wilson, 141 Wn, App. 597, 603-04, 171 P.3d 501 (2007).
4 State v Castro, 141 Wn. App. 485, 490, 170 P.3d 78 (2007).

=
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gven fo supersede his lawyers.”® Rule of Criminal Procedure 3.4 requires the
defendant to be present “at the arraignment, at every stage of the trial including-
the_empaneling of the jury and the return of the verdict, and at the imposition of

~ gentence, except as otherwise provided by these rules, or as excused or
excluded by the court for good cause shown.” “[For purposes of CrR 3.4 the
beginning of trial occurs, at the latest, when the jury panel is sworn for voir dire
and before any questioning begins.”

Here, tfial began on January 2, 2007, when the defendant was not
present.' At a December 27, 2006 pretriél héaring, in Irhy’'s presence, the court
sugglested to counsel that neither they nor Irby needed to be present when the
jury panel was sworn and given the questionnaire. Although Irby did not object to
this procedure, the record contéins_ no discussiqn that any potential jurors would
be excuéed from the venire, but only that they would be sworn and given a
questionnaire. Thys, while we do not decide whether Irby validly waived his riéht
o be present when trial began, the record is clear that Irby was not asked to
waive and did not waive his right to be present at the critical stage when the court

-removed potential | jurars from the venire, Yet, the trial court dismissed seven

jurors outside of Irby's presence, in violation of his right to be present at all critical

5 Wilson, 141 Wn. App. at 604 (quoting Snvder v. Massachusetts, 291
U.S. 97, 108, 54 S. Ct. 330, 78 L. Ed. 674 (1934), overruled on other grounds by
Malloy v. Hogan, 378 U.S. 1, 84 S, Ct. 1489, 12 L. Ed, 2d 653 (1964)).

® CrR 3.4(a) (emphasis added). |

7 Gtate v. Thomson, 70 Wn. App. 200, 211, 852 P.2d 1104 (1993)
(emphasis added), affd, 123 Wn.2d 877, 872 P.2d 1097 (1994).

A
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stages of trial. The record also does not reflect that Irby was ever advised at any
point during’ his trial that these seven jurors had been dismissed.

The court e-mailed counsel, sua sponte, 10 suggest the excusal of several
jurors. Four jurors were apparently dismissed because they “were excused after
one weék by the Court Administrator.” With no further explanation on the record,
it is difficult to discern the exact reasén for the dismissal of these four jurors. The
record contains no explanation of why the j'urors were in the pool for this three-
week trial if they were not in fact eligible to be chosen for the jury. It aiso does
hot show that the iurors were unwilling to serve if selected for a jury. In addition,
two jurors were dismissed due to appérent hardship, and one juror who had “had
a parent murdered” was excused, ostensibly for cause. While all of these
excusals may have been appropriate had they occurred in open court in Irby's
presence, these excusals violated Irby’s right to be present and contribute to jury
selection.

Our Supreme Court has held that violation of a defendant's right to be
present at a critical stage of a criminal proceeding is subject to harmless erfor
analysis.s Irby contends that this error creates a presumption of prejudice, which

the State can overcome by proving that the error was harmless beyond a

reasonable doubt.® The State fails to address harmless error, relying solely on its

© ge0 P

8 |n re Pers. Restraint of Benn, 134 Wn.2d 868, 920-21, 952 P.2d 116
(1998).
. 9 state v. Rice, 110 Wn.2d 577, 613-14, 757 P.2d 839 (1988); see also
Campbell v. Rice, 408 F.3d 1166, 1171-72 (9th Cir. 2005).

-5-
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argument that Irby’s presence was not required. Therefore, we do not consider
this issue.™ '
| Conclusion
Irby’s right to ‘be present at a critical étaée of trial was violated when the

court dismissed seven potential jurors from the panel via e-mail correspondence

- with counsel. The State has offered no argument that this error was harmless.

Because our resolution of this issue is dispositive, we do not reach any other

' issue raised by the parties, including those raised by Mr. Irby in his statement of

additional authorities.

Reversed and remanded for a new trial,

WE CONCUR:

9807

E@ QgJ&QQ. A OK . C/DKJ:T

10 RAP 12.1(a); see also
629 (1995).

State v. Olson, 126 Wn.2d 315, 319-21, 893 P.2d

-6~
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) NO. 59741-8-1
. ) . ,
Respondent, ) DIVISION ONE
) .
V. ©) ORDER DENYING MOTION
) FOR RECONSIDERATION
TERRANCE JON IRBY, )
‘ )
Appeilant. )
)

The respondent, State of Washington, having filed a motion for

reconsideration herein, and a majority of the panel having determined that the

| motion should be denied: now, therefore, it is hereby

ORDERED that the motion for reconsideration be, and the same is, hereby

denied.
L ‘M/&, — -
Dated this day of November, 2008. = e
=T
FOR THE COURT: § g
T
P
™
Judge' ¥ N EL
-~
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JohnMMeyer

Page 1 0f2

From:  JehnMMeyear

Sent:  Tuesdasy, January 02, 2007 2:01 PM

Ton JohnMMeyen KelthTyne; Tom Seguing

€& MeiissaBeaton; Eric V. Stollwarel; Dalish M. George

. Subject: RE: Irby

'Qops. 7 goas, not 3.' OK?

Johr M, Meyer, Judge
Skagit County Superior Gaurt

o5~ AHrg

" Proms JohnMMeye

7

Seni: Tuesday, January 02, 2007 1:59 PM

To: JohnMMayar; KeithTyne‘ Tom Seguine

Cc MelissaBaaton; Eric V. Stoliwerck; Delilah M, George
Subject: RE: Irby .

The Stite abjects fo letting 38, 48, and 40 go. | will have the others notified this afternaon g0 fhat they nead not

appaar morraw. Thank you. JMM

John M. Meyer, Judge '
Skagit County Superior Court '

Fram: JohnMMeyer =N
Sents Toesday, Jamuary 02, 2007 1:55 M S g%
Ta: KelthTyne; Tom Segulne & X2 <
Ce! MeligsuBieaton; Eric V. Stoliwerck; Defiah M, Genrge T E0e
" Subject: RE: Ity - oBF
S3M
I I Iet all 10 ga. we atill have 82 'rhat ﬁhould be plenty Tom, O KWith you? = Eéﬂ
o)
John M. Meyer, Judge - EmMm
Skaglt County Supeﬁur Court 2 2
From: KelthTyne
Sent: Tuesday, January 02, 2007 1:53 PM

Te: JohnMMeyer; Tom Seguine
Ce: MelissaBeaton; Eric V. Stollwerck; Dalilat M, George

. Subject: RE: Irby
No objection from the defense to !etting some or alf go.

1

Keith

From: JohnMMeyer

Sent: Tuesday, January 02, 200? 1:02 PM

To: KelthTyns; Tom Seguine

L MelissaBeaton; Ere v. Stoliwerek; Delilsh M, George

Sulbject; Iroy

I note that 3,23,42 and 59 were excused after one weak by the Court Administrator.

1722007
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17 home schoals, and 3 weeks Is & ong time,
77 has a business hardship.
38, 48, 49 and 53 had & parent murderad.

Any thoughts? If we're going to let any ge, I'd iiks to do it today.

John M. Meyer, Judge
Skagit County Supsrier Court

1/2/2007
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