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I.  INTRODUCTION

The State of Washington, Attorney General’s Office (AGO)
answers the memorandum submitted by amicus curiae Washington
Coalition for Open Government (WCOG). The AGO answers only
WCOG’s argument that this Court should not review the court of appeal’s
decision allowing any person affected by the potential release of public
records to invoke the superior court’s inherent authority and bring an
action to challenge an agency’s decision to waive discretionary
exemptions and disclose public records pursuant to the Public Records Act
(PRA), RCW 42,56,

IL ARGUMENT
A. The AGO Does Not Challenge the Superior Court’s Inherent

Authority or Argue That It Has Unfettered Discretion to

Waive Exemptions.

WCOG misapprehends the AGO’s ‘argument that the court of
appeals erred when it decided that any person affected by the potential
release of public records has standing to invoke the superior court’s
inherent authority to review an .agency’s waiver of discretionary

exemptions and release public records.’ According to WCOG, the AGO

' The court of appeals did not clearly articulate whether it was relying on its own
inherent power or that of the superior court. Ameriquest Mortgage Co. v. Attorney
General, 148 Wn. App. 145, 166-67, 199 P.2d 468 (2009). Because standing must exist
for judicial review in the superior court in the first instance, before an appeal to the court



implies that agencies havé “unfettered discretion to waive their own
discretionary exémptio.ns” and that “no party would have standing to
challenge the exercise of such discretion.” WCOG Br. at 8. That is not
the AGO’s argument. Rather, the AGO argues' that Ameriquest did not
have standing in this case to challenge the AGQO’s decision to waive work
product, attorney-client privilege, and investigative records exemptions for
records the AIGO created during the course of its investigation into
Ameriquest’s lending practices.

The PRA establishes a broad presumption that public records
should be disclosed upon request, a presumption that can be overcome
only where a requested record is exempted from disclosure by a specific
statute. RCW 42.56.070(1). Even where‘ an exemption applies, the PRA
often requires disclosure of records if information contained in the records
can be redacted to protect personal privacy or a vital government interest,
RCW 42.56.210(1). Agencies subject to the PRA therefore have a duty to
determine in the first instance whether a requested record falls within an
éxemption and then whether it can be disclosed anyway with redactions to
protect personal privacy or a vital government interest.
RCW 42.56.070(1), RCW 42.56.210(1); see also Amren» v. City of

Kalama, 131 Wn.2d 25, 31-32, 929 P.2d 389 (1997). With only a few

of appeals, the AGO understands the inherent authority at issue to be that of the superior
court.



exceptions, however, stétutory exemptions are permissive—i.e., they
authorize an agency to withhold a requested record or part of a record, but
they do not compel withholding. An agency may, in the exercise of its
discretion—and consistent with the strong public policy of open
government—decline to assert an exemption. This discretion is not
“unfettered,” but is exercised consistent with the PRA’s strong public
policy of open govemmeht. The PRA imposés strict penalties on agencies
that impermissibly withhold requested records (RCW 42.56.550(4)), but it
also explicitly protects agencies from liability for releasing public records
in good faith under the Act (RCW 42.56.060).

The PRA contains specific provisions governing judicial review of
agency compliance with the Act, including a provision specifying who
may seek judicial protection of public records that otherwise would be
disclosed in response to a public records request. RCW 42.56.540.
Without reference to the statutory framework for judicial review, the court
of appeals here simply invoked the superior court’s inherent authority to
conclude that Ameriquest had standing to challenge the AGO’s decision to
disclose requested records. Ameriquest Mortgage Co. v. Attorney
General, 148 Wn. App. 145, 166-67, 199 P.3d 468 (2009).

The AGO’s petition for review does not challenge the superior

court’s inherent authority to review the waiver of the discretionary



exemptions, bﬁt raises the issue of whgther the court of appeals’ decision

to invoke the superior court’s power of review was appropriate under the

facts of this case, and given the specific statutory framework established
for obtaining judicial review of records disclosure decisions under the

PRA.

B. WCOG Fails to Acknowledge the AGO’s Argument That
Ameriquest Lacked Standing to Invoke the Superior Court’s
Inherent Authority to Review the AGO’s Decision to Waive
Exemptions.

WCOG contends that the AGO inadequately analyzges' the superior
court’s inherent review authority., WCOG Br. at 8. Hoxyever, the AGO is
not challenging the court’s inherent review authority. Rathér, the AGO is
challenging the standing test formulated by the court of appeals: that any
party affected by the disclosure of public records has standing to invoke
the superior court’s inherent authority to challenge an agency’s decision to
waive permissive exemptions. AGO Pet. for Review, at 16;
Ameriquest, 148 Wn, Apj). at 145.

At issue is the AGO’s decision to waive possible work product,
attorney-client privilege, and investigative records exemptions. In contrast
to exemptions for trade secrets (RCW 42.56.270) or health care

information (RCW 42.56.360), these exemptions are not designed to

protect private interests of third parties, such as Ameriquest. Rather, they



protect the AGO’s legal work product, its privileged communications, and
its investigati\%e records.?

A party must be more than “affected” by the disclosure of public
records in order to have standing; it must be in tﬁe zone of interest
protected by the statute and must allege injury-in-fact (i.e., that he or she
has been specifically and perceptibly harmed by the proposed action).
Harris v. Pierce Cy., 84 Wn. App. 222, 230-33, 928 P.2d 1111 (1996).
Ameriquest is not within the interests protected by the AGO’s work
product, attorney-client privilege, and investigative recor'ds exemptions,
nor has Ameriquest alleged any specific and perceptible harm it will suffer
by the AGO’s waiver of the exemptions. Those exemptions protect the
AGO’s. (or its clients’) interests, not Ameriquest’s. While Ameriquest
may have standing to challenge an agency’s waiver of exemptions
designed to protect private interests, such as trade secrets or other
proprietary information (see RCW 42.56.270), it has no cognizable
interest that would allow it to challenge the AGQ’s decision to waive work
product or attorney-client privilege exemptions.

By presuming that Ameriquest had standing to challen;ge the

AGO’s waiver of the exemptions because Ameriquest would be “affected”

% Information in investigative records may be exempt from public disclosure
where essential to protect a person’s right to privacy. RCW 42.56.240(1). In this case,
the AGO redacted the records at issue to protect the privacy of Ameriquest’s customers.



by the potenﬁal discloéure of the records, the court of appeals invites any
affected person to challenge an agency’s decision to waive ekemptions,
even where the exemption bears no relationship to the person’s interests,
and even when the waiver may have little or no qffeét on whether the
‘_ records ultimately are disclosed. Because the “affected person” standard
is undefined, the court of appeals has set no principled limit as to how
attenuated‘ a person’s intere.s‘c mﬁst be to assert that that he or she is
“affected” by a disclosure. Thg court of appeals’ decision eviscerates
RCW 42.56.546, which permits “a pe;rson who is named in the fecord or to
whom the record specifically pertains” to obtain an injunction preventing
the disclosure of public records by demonstrating that disclosure “would
clearly not be in the public interest and would substaﬁtiallyh and irreparably
damage any person, or would substantially and irreparably damage vital
governmental functions.”

C. Under the Circumstances of this Case, the AGO’s Decision tb
Waive Discretionary Exemptions Should Not Be Reviewed
Under Art. IV, sec. 6,

WCOG inaccﬁrately casts the AGO’s argument as contending its
decision to waive the discretionary exemptions is “immune from judicial
review.” WCOG Br. at 8. This is not the AGO’s argument. Rather, the
AGO simply contends that under the facts of this case, there is nothing for

the superior court to review under article IV, section 6 of the Washington



Constitution. Therefore, the court of appeals erred by remanding the issue
to thé superior court on that basis.’

The court of appeals did not cite, and the AGO has not found, a
case in which a court exercised its inherent, constitutional judicial review
authority absent a record or facts about the agency action at issue. See,
e.g., City of Bellevue v. East Bellevue Community Council, 138 Wn.2d
937, 943, 983 P.2d 602 (1999) (judicial review under article IV, section 6
is not fgll appellate review, but instead involves consideration of Whether,
based on the administrative record, the tribunal’s decision was afbitrary or

- capricious). Here, the AGO is not a “tribunal” and there is no record
peﬂainiﬁg to the. AGO’s waiver of the exemptions.* Notwithstanding the
lack of a record to review, the court of appeals appears to have remanded
this issue to the superior court to allow Ameriquest to conduct discovery
so that the superior court could then review whatever evidence Ameriquest
may find. Ameriquést, 148 Wn. App. at 167-68.

In déciding that the superior court had inherent authority to review

the AGO’s waiver of the exemptions, the court of appeals held, “[T]he

3 Moreover, the superior court’s decision to issue a constitutional writ of review
is discretionary and “cannot be mandated by anyone, including a higher court[.]” Bridle
Trails Commumty Club v, City of Bellevue, 45 Wn. App. 248, 252, 724 P.2d 1110 (1986).

* The purpose of a constitutional writ under article IV, section 6 is “to enable a
court of review to determine whether the proceedings below were within the lower
tribunal’s jurisdiction and authority.” Clark Cy. Pub. Util. Dist. No. 1 v. Wilkinson, 139
Wn.2d 840, 845-46, 991 P.2d 1161 (2000) (quoting Saldin Securities, Inc. v. Snohomish
Cy, 134 Wn.2d 288, 292, 949 P.2d 370 (1998)).



trial court may take further evidence or argument on this point and grant a
preliminary injunction against this disclosure if some additional evidence
of abuse of discretion is presented.” Ameriguest, 148 Wn. App. at 167-68.
. This statement is confusing because a court conducting re.view pursuant to
article IV, section 6 should be conducting an appellate review, not a trial
de novo. Indeed, where there is a statutory provision for judicial review,
such as that afforded by the PRA, c.zourts should refrain from engaging in
judicial review pursuant to article IV, section 6. Torrence v. King Cy., 136
Wn:2d 783, 788, 966 P.2d 891 (1998) (“If either a statutory writ of review
or direct appeal of the decisioﬂ is available, discretion to issue a
constitutional writ of certiorari generally does not exist.”).
III. CONCLUSION

Pursuant to RAP 13.4(b), this Court should grant the AGO’s
petition for review.

RESPECTFULLY SUBMITTED this __'ﬁ day of June, 2009.
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