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INTRODUCTION
Intervenor Melissa A. Huelsman is an attorney licensed to practice |
in the State of Washington who 1s acting on behalf of several of her clients
.involved in litigation sépafate from this proceeding against Ameriquest -
Mortgagé Company (“Ameriquest”).
- Ameriquest is seeking to prevent Ms. Huelsman from obtaining
| documen’;s under the Washington Public Records Act (“PRA”), which the
Washington Attorney General’s Office (“ATG”) 18 attempting to disclose,
consistent with the PRA. Am‘eriquést haé cloaked its} 6bj ections in the veil
“of an interest in the. ﬁnancial privacy of their clients.‘ However, such
asserﬁoné are entirely disingenuine. The only eﬁtity Or person on Whosé
behalf Ameriduest is ac‘ti‘ng is its own. 'It ié 'Seeking to preverit its bad acts
from seeingr the li_ght of day, and that is not the proper purpose for
withholding documents under Washingfon’s very liberally construed PRA.
This Court should not be misled by Ameriquesf’s arguments about the
implicatibns of the Gramm-Leach-Bliley Act (“GLBA”) in protecting the
vﬁnéncia'l privvaCy of customers. of financial institution.s.. Rather, it should
pay particﬁlar attention to the information that Ameriqueéf is really ti'ying
to» keep from the public eyé — investigative materials prepared by the ATG
“and Ameriquest’s internal emails which Will support the assertions made

about the manner in which Ameriquest conducted its business prior to



settling the claims brought by the Washington ATG and the attoﬁaeys
genetal of 49 other states and the District of Columbia. The trial court did
not err AWhen denying a preliminafy injunction requested by Ameriquest
and this case should be remanded back te the trial court for full diéclbsure
-of the records that have been fequested, and for the ATG to cemplete the

| production process, which has only just begun.

STATEMENT OF THE CASE |

Prior to March 2006, the ATG was ‘conductin‘g an investigation
into the bﬁsiness and leﬁding praetieesof Ameriquest and its affiliated
‘ and/er subsidiary combé.hies; At the same time,_numerous regulatory
egencies in other .states were coﬁducting the same of similar investigations
- about Ameriquest’s business and lending practices. (Cp 163-1 81)
Ultimately, the attorneys genefal of 49 states band the District of Columbia
' combined.their effoﬁs and 1b-egan negotiatihg with AIhefiquest for
resolutioﬁ ef the complainte. Id. The ATG entered into a Consent
Judgment with Ameriquest which was filed in the King County Superior
Court on Marcil 21, 2006. A copy of the Consent Judgment (“Consent -
J udgment”) is included with the Declaration of Devid Huey filed in
sﬁppert of the Opposition to the Motidn for Preliminary Injﬁnctjon (“Huey
Dec.”). (CP bl 63-181). Of Note in that document is a portion of the

“Stipulated Reeitals” wherein Ameriquest admits the numerous



in\‘festigations which were being conducted by fhe, State Attorneys
General; state Financial I_(egﬂator’s and the District.Attorneys -of those
states. E\ien though there was no admission of wrongdoing in the Consent
| Jndgment, it is important to note tlie breadth .and scope end the number of

- open investigati_ons into Ameriquest’s business and lending practices' when

~ considering the merits end‘"honesty of Ameriquest’s position in this case. |
: _' ‘See, Consent Judgment, ITIA. |

As part of the Consent Judgment, Ameriqnes’t agreed not to “make

false, misleeiding"or deceptive representations regarding Loan terms end
agreed to make oral disclosures in a clear manner. ‘This provision also
. contained particular de_scriptions of the terms used and how they; were to.
be described to consumers. There were alslo detailed descriptions of the
naiu‘re .of the written disclosures and speciﬁe prohibitions on making
misleading stat_ements. There are specific instructions about providing the
same interest rate and discount points to boﬁdwers Who are similarly
situated (C. Same Rate Available). And other very speciﬁc requirements
designed to prevent the continnation of the lending practices which had
been utilized by Ameriquest throughont the United States. See, V. |
- Injunctive Relief; 13:14-25:3. It Was no 'eoincidence that multiple :
investigations were being conducted across the country.

The Consent J_udginent speaks for itself. In spite of Ameriquest’s



denial of wrongdoing in the document, the seriousness and ﬁumber of
~violations of state and federal law committed by Ameriquest are-clearly
outlined in the prohibitions included therein. Nevertheless, the ATG
apparently bélieved it Wﬁs 1n ‘thg Dbest interests of th§ citizens of |
‘ Washington to eﬁfer into the Coﬁsent Judgment and tﬁe state and
Ameriquest are bound By' its terms. Howevef, noﬁé:eably absent from the
Coﬁsent Judgment is.thére any agreeme;l’lc td ignore and void the PRA, Aor
that the ATG Wouid protect Ameriquest from the disclosuré of information
demonstrating its bus-iness and lending practices. The only mention of
_ public records disclosﬁre is at l?.aragraph.IX. Miscellaneous, F. Disclosufe '
of Information. (54:11-54:18 of the Consent Judgment). In that
paragraph, th;: ATG agrees to comply with the applicable state statuté and
to provide Ameriqﬁest With notice of any request made uhcier the.PRA.
The ATG has éomplied with this feguirerﬁent, but there is nothing else in
the document Which pfohibits disclosur'e‘ of the information to the pubﬁc |
upon requeét. The ATG has iﬁdicated in its briefing in this éase that it did
not iﬁclude this language because it would be in direct contravention of
the PRA. (CP 165)

Ms Huelsman, through her office, made a Wﬁtten request of the
ATG in February 2007 asking for all information relating to the

investigation of Ameriquest. (CP 157) Ms.-Huelsman h_ad a discussion



Vvvith an investigator at the ATG albout' the do éuments that she mi ght want,
i in anlattempt at reducing the volume of information that might be
Apfoduced.. Huels,rﬂan Dec., 3 (CP 220) Atno timé aid Ms. Huelsman
agréé to limit thé scopé of her request except in such é. fash_ion_ as tq'avoici
unnecessary pfoductio’n. Id. The ATG’s office advised Ms. Huelsfnan
tﬁat the documents Woﬁld be produced unless Ameriquest objected, and it
did obj.ect‘by filing a lawsuit 'énd sgéking épreiiminary injunction. (CP
170; 21-34; _89- 1'16) -Ameriquest cdﬁténded that the pfovisions of the
PRA precluded the provision of d‘ocuménté to Ms. Huelsman. RCW
42.56. (CP 39) ;Fhére was subs:tantial ncgotiétion with cbunsel forall
ba:rtigs in.o;‘dértto reach agreement on a Temporary Restraining Order so
thaf the‘ parties could ascertain the scdpe of the documents ’;hat ‘the ATG
was attempting to produce and such an Order was ultimately entered. (CP
- 39-46) |
Theréaffer, the parties cbntinued to discﬁés the producﬁon process
- and td try to idénﬁfy the first fo_u‘nd of documents that would be produced
to Ms. Huelsman. (CP 125-128) There was a signiﬁqant disagreement
among the attorneys about the “Index” which was supposed to be provided
“to Ms. Huelsman 1by the ATG which described at least a“charactmization
of the documents td which Ameriquést objecting. (CP 127 and 89-116)

Ameriquest went so far as to argue that Ms. Huelsmandid not have a right



to even know the identity of the documents it was contending.could not be
produced. (CP 127;' 89-1 16) It even asserted at one point in the pleadings
that she was not ent1t1ed to obtain a copy of the loan file for one of her
- clients. Huelsman Dec., 4. (CP 220-221)
| Ultlmately the ATG advised that for the “ﬁrst round” of
productlon it 1ntended to produce all of the customer loan files in 1ts
. possession with personal ﬁnancial information redacted, its own
1nvest1gat10n and negotiation matenals and the .1nternal Amerlquest emails
that had been produced during the investigation. (CP 166) and Price Dec.,
I E and Exh. F (CP 126,' 145—146). Ameriquest therefore filed a motion
'A for prelimtnary .injunction contending tnat' all of the documents which the |
ATG sought to discloselin this “first round” to Ms. Huelemdn were
- precluded from production because they contained_ pers}onali, financial
information that could not be disclosed under the GLBA, 15U.S.C. §
6801, et seq. and that they Were precluded from production even under the
. v_ PRA (CP 89-‘1 16). Itis important to remember at thrs junct‘u'r_ethe exect
items that the ATG tndicated it would produce: (1) customer loan files,
“which would necessarily contain .personal financial inforrnation except
that the ATG had indicated it would redact the information; (2) the ATG’s
own investigation documents for which there could be no assumption that

they would contain customers’ personal ﬁnancial information; and (3)



'Amerivquest’vs iﬁternal e:mail‘s which would not contain a customer’s
personél_ financial infofmétio‘n. (Cp ‘225-226) chertheiess, Ameriquest
argued that thére might be some possibility that the documents in .
categories A(2) and (3) - investigation documents and internal emaiié -
‘would have customeré’ personal financial information énd would tﬂerefore
be précluded from produét_ion-under GLBA. (CP 22’8-25'4,) Tt is also
| .important to note that Ar_neriquést did not iﬁclude any contentions in its
briefing that it had a right to make inquiry regarding Whethef the ATG had
treated Ameriquest in the same fashion as other similarly situated
-companies. See, Aﬁeﬁquest’s Métion for Prelim. Iﬁj . and in its Rel.aly.
(CP 94-114 and 227-238). Tt made some vague references to this
>pu>r>porte.d injustice at oral argument, but nowhere ih its substantial and
~ lengthy briefing did it raise tﬁis argument in bﬁeﬁng. VRP (May 1, 2007)
15 :7-17:9. (CP 89-116; 227-243) (The fact is the ATG was treating
Ameriquest in exactly the same fashion as Household Finance, who had
- {been the previous subject éf a simil_ar investigation into predatory lending

| practices by the ATG and other attofneys general nationwide.) (CP 149-
154) The ATG agreed fo préduce documents :;egarding its investigation of
Household Finance. Household tried to bléck the disclosure by making
argument similar td those macie by Ameﬁquest hére; and ’that request was

denied by the trial court in King County'and by Division I. Thereafter, the



Household docuinenté Weré produced to the requesting parties. Id.

The ATG and Ms. Huelsman filed responseé o'ﬁposing the motion
for prelimina;y injunctio‘h by Ameriquest. (CP 1_82—1 90; 194-218). In the
| brieﬁng by thésé parties, they both pointed out t_he legal insﬁfﬁciencieé of
Ameriqﬁe_st’é argumérits as well as the fa_ctual inéccuracies in the
| represeﬁtatiqns made by Ameriquest. | Id. The trial coﬁrt conducted a.
hearings on.May 1, 2007 and on May 18, 2007 Where it listened to tﬁe
~lengthy arguinents and dis’égre_ements régarding the,s'c,ope of the-
information‘ that had beén exchanged between Aﬁleﬂquest and:the ATG
and the bases fbr the disclosure or ‘non-diéclosur‘e’. (CP 320-343)
| Ameriquest contended_that it did nét understand-thé, scope of the
information that would be prO(iuced by the\ATGA and that it had not yet
been able to» review its o@ internal emails because the ATG had not |
| produced them back to Arheriquest. Jd. The ATG indicated that it was in
the process of redacting the personal financial inférmation from the
customer loan files and admitted that it had not been completeci with any
degree of certainty or corfectriess to that point. .Id. As aresult, the Court
refused to issue a preliminéry injunction on both occasions, but she left the
. TRO 'in'ﬁlace while the parties were still identifying which in’fdrniation
Would be produced to Ms. Huelsman and which documents contained

personal financial information of Ameriquest’s customers. Id. However,



the Order the trial court ultimatély entered on May 18, 2007, Which

“ included her oral ruling from May 1, 2007, was si)eciﬁqally limited only to
- those types of documents that had been ide_ntiﬁed as being produced by
‘the ATG’; customer ioan ﬁleé, ATG investigation doéuments énd | |

| Ameﬁquest internal emails. Id. Ameriqueét had specifically asked that_

‘ pfoprietary and trade secret information not be disclosgd to Ms. Huelsman

and the Court réfuséd to enter SﬁCi’l a ruiing bvc.ecauSc none of that type of

information had been identified yet as being produced-by the ATG. Id.

The_Court stated that she would levave that issue for a#other day and the

additional rounds of potential disclosure.by ch6 ATG to Ms. Huelsman,

and in fact, the May 18, 2007 Order sﬁeciﬁéally states that “The Céurt

» does not reach ény issue with respect té pfoprietary information issues B
based on the AGO’s assertion than (sic) that no such information is goiﬁg A_
to be disclosed in this round of disclosures.” Order Denying Plaintiff’s

_. Moﬁon for 'Preliminary Injunctioh (CP 320-343.) The trial court clearly

| articulavtedvher reasoning for the decision, Which was founded upon
consideration of the provisic;ns of the GLBA weighed against the
requirements of the PRA, and fler oral ruling was specifically ihcofporated

| intc; the Order a’é paragraph 9. Id. In a statement that is directly

| contravened by thé Order itself, Ameriquest contend_s its briefing to this

court that the trial court entered its ruling “Without citation to authority”.



-Appellant’s Brief, p.. 12, YG. As indicated, the trial court méde reference

to the applicable statutes. in its oral ruliﬁg which was made a part of the
Order. (CP 320-343) Further, the trial court identiﬁea her greatest area of .
concern as being whether the ATG was sufﬁcieﬁtly redac_tiﬁg the persoﬁal |
- financial informatioo that was requir'ed-.tobe redacted.

| On May 11, 2007, Ameritluest ﬁled an Emergeney Motion for Stay

| - with this Court, seeking ’Fo avoid the trial court’s ruling. (CP 252-256) A
series of motions were filed regarding whether this -eppeal ‘was timely and

~ eventually this Couft determined that Ameﬁquest was entitled to an appeal
as a matter of right under RAP 2.2(a)(3), even though there have been

| very clear admissions b.y Ameriquest and the ATG (and concurAr_entl
findings by the trial court) that tﬁe document production in question is
.only the “ﬁrst round” 'and tilat there will be‘more docunients proposed to |
be produced by the ATG. (CP 344- 345)

In its briefing to this Court, Ameriquest has contended that it
provided the information regarding its customers to the ATG “with the
belief that the documents would be used by the AGO solely for the
purpose of the exammatmn and that the AGO would maintain the
confidential nature of these materials.” Appellant’s Brief, 6-7, referen'cing
the leerend Dec. (CP 117-118). What Amenquest convemently

overlooks is that Ms Tiberend is not only a lawyer Who concurrently

10



" served as an officer of the corporation, but she is a parfnef in the firm
which provides oﬁtside counsel to Ameriquest (Buchalter Nemer Fields,
Which is one of the firms repre_senting} Ameriqueét in this appeal). (CP 16-
20; 117-1A24), Neither Ms. Tiberend nor ai)parently any one of the
multitude of lawyers working on the investigation and advising
Ameriquest regarding the. en&y ihto ihe Conseﬁt J udgment‘ obtained
written confirmation of their “belief” froni the ATG. Id. Fuﬁher, the
| Consent Judgment specifically refefences the PRA, yet includes no
' | 'pfovisions' which wouid prohibit the ATG from disseminating the
infonnaﬁori'to the inquiring public under the PRA. Even if Ameriquest
had such a “belief” (and it is highiy'doubtﬁll that it did.excépt for the
~wishful thinking of its. ofﬁéers), there is no basis in any of the contractual
agreements entered into between the parties which support this “belief”, ,
nor does Ame_riquest’s “belief” about how the information wouid.be used
have any bearing upon the actioﬁs of the ATG or the courts of this state.
The rather-simple issue facing this Court is that under the very
liberal prévisions of the PRA, Am_eriéuest bears the Burden of con‘}incing 3
a trial céurt, and now this Court, that Ms. Huelsman is precludéd from
obtaining any doéuments under the PRA. Specifically, it is required to
érticulate with specificity the documents that are precluded from the

presumed pr.odubtion under the PRA and the reasons for that preclusion.
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Focusing again on the categories of production ibdenv'tiﬁed abbve,

‘Ameriquest‘ has simply made broad based statements about what might or
might not be containe(.ir in the three cafegories (customer loan ﬁlés; ATG
invéstigation .documents and Amerivquesfint.ernal emails). iﬁtervenor

_ would certéinly concede fhaf customers’ personal _ﬁﬁancial infor‘mation: is

coﬁtained in the ioan files, but ‘fhat it is being redacted by t};e ATG with

- the propriety of the redactiqn being overseen by the trial céurt. (CP 320-
'345) Howevér, as to categbries (2) and (3) - ATG investigatiop

_ddcur;ients and Ameriquest’s infemal gmails — there is not one single Word
in any of tﬁe'volurninous pleadings which spcciﬁcaliy idchtiﬁes ANY

A persbnal financial iﬁformation of Am‘eriquest customers or employees-

contained in the décuments in thbse categories — only Ms. Tiberend’s

‘ vagué statemen'ts.. As of the hearing on May 18, 2007, Ameriquest had not
recéiyed the iﬁternal investi gation documents that Weré supposed to be
produced by the ATG, so .as of yet, it cannot offer'any information
whatsoever regarding where confidential information is actually contained
in those documents. As for the internal emails, Ameriquest has simply
st_ated,' in Ms. Tiberend’s Declaration, that based upon her alleged ﬁersonal
experience “as to wﬁa’t is génerally cOntainéd. in such internal emails, at |
least a portion of the emails produced to the AGO also contain *

- confidential customer information, personal information containing the

12



employees who sent them, and/or trade'sécret or proprietary data.”
Tiberend Dec.; 4. (CP 118-120) This general statement is so overly
broad and non-specific that it is essentially worthless, nor does it meet the_
standard neceSsa;y to p'revenf disclosure under the‘ PRA. Ms. Tib.erend '
certainiy-did not review the ihférnal emails before signing this Declaration -
because at both of the héarings on May-_l, 2007 and May 18, 2007,
following thé_ filing of her declafétion on April 4, 2007, Ameriquest: was
contending that in _slpilte‘_of the fact thét it had originally produced the email
docum‘ent's‘ to the ATG, it had not had a chance to revje_w them. (CP 330-
343) A.Ilr'lerties't‘did not convince the trial court after much briefing and
fnany hearings, and this court should affirm the décisio_n below. |
ARGUMENT |

1. The Trial Court properly refused to grant a motion for preliminary

injunction to Ameriquest and its order was not a final determination on the

merits.

Ameriquest is correct in its statement of the requirements of
compliance Wiﬂ’l CR 65(a)(2) - a preliminary injunction hearing is nota
trial on the merits. However, its citation to fhé recently decided case of

Northwest Gas Ass'nv. Wash.ington Utilities and Transportation |
Commission, 141 Wn. App.‘98, 168 P;3d 443 (2007) is not on poinj:. This
Court in Northwest Gas did not-ﬁnd that “co’nsolidaﬁng the prelimiﬁary

injunction hearing with a trial on the merits . . . was reversible error.”

13



Appellant’s Brief, p. 2. Rather, it féimd that it was improper to do so. -
Withdut noﬁcc to the parties.as requifed under CR 65. Id. at 124. This-
Court went to great lengths to analyze the particuiar facts and legal issues
in the case (which 'invoived a PRA re‘qluest) in vconjunction with the Weil '
settlec.l‘sténd»ards estabiished for issﬁancc of ;1 p;elimi’nary injunction‘r,
in_clu.ding. whethér federal preemptions appiied. Specifically, this Court
found thét the trial court: issued a(ﬁnal ruling Withéut notice to the parties;
did not considef some evideﬁée on imp.ortant issues (spéciﬁcally the.
Pipelines’ declarations) which supported the iésuance ofa prelimjnary
- injunction; that it foreclosed the parties f'rom.presenting evidence on the
merits at trial pertaining ;co the PRA aﬁd possible federal exemptions; that h
it did not balance the equities and ih’;erests of the parties and the public
‘and that it ordered the disclosure which prevented trial on the merits.
No}fthweszf Gas Ass’nv. WUTC, supra, at 127. Further, thistourt‘ found
that there Waé insufficient consi_deraﬁon of the federal preemption -
e.u'gument‘ and the case was remanded to the trial court for further hearings
on that iss'ue.v fd, at 126. Such is most clearly not the caée here.

' The trial court did not issue a ﬁna1 order in this case. In fact,
following the trial court’s two hearings on the merits, it included
references to the current document production being the’ﬁrst“‘rbund” of

disclosure, thereby confirming that the case was by no means completed.
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The trial court kept the- TRO in place pending further hearings regarding |
the correcf_néss of the ATG’s redactions and further idéntiﬁcation with
specificity of‘the alleged personal ﬁnanciai information contained in the
emails and/or ATG investigative materials. (CP320343) In fact, at the
May 18, 2607 héaring it specifically denied the motivon fér préliminary :
injqnctioﬁ bééause Ameriquest could not meet fhe standard, but even still
, 'kept the TRO in place until the redaction issue had been resolved. At that
- héaring on Méy 18,2007, the trial court again ﬁoted that the ATG’S_
pr’oposcd'redactionslwere incomplete and there ﬂeeded to be much more
clarity with fegard to idéntifying_ the emails and/or investigatiVe
documents that purportedly contained personal financial information. ”(CP
: 32‘0-343) Thé manner in which .t_his case was handled by the trial court is
strikingly different from that un‘dgrtaken' in the-‘Northwest Gas cése.
Further separating this case from the Northwest Gas case is ;Lhe fact
that at 1b.o‘ch hearings in this case, as evidenced by the'b-rieﬁl.lg, fhe triai -
 court absolutely considered the federal preemptidn argumenf_, but decided
that it did not preclude production ﬁnder the PRA once the red_actions had
been correctly comialeted. The tﬁal court éonsidered a11‘ of the evidence
before 1t and did not _exciude or refuse to considér any evidence at all. Itis
clear from a review of the transcripts.of 'b'oth hearings that the trial court

seriously considered all evidence and all legal airguments. (CP 330-343)
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" And certainly the trial douft bspeciﬁc.:a.lly Weighed the rights and interests of |
fhe parties against tﬁat of the pﬁb’lié and the preference for pubiic
disclosure in this state before entering her orders. Id. Whil¢ the»trial court
indicated it. would permit the prodﬁction of the documents to the

’ Intérvenor after the appropriate redactions héd been completed; that did
not 'prévent Ameriquest-from pfo_ving their cése at trial. ,Th-e tﬁal court
properly considered the sfandards for imposition of a prelirﬁinary
injunction and defeﬁnined that Ameriquest had not mét that standard.

Ameriquest also argued to this Court that if advised the trial court
that it needed to _co'nduct diSéovei:y in order to prof:eed to trial on the |

~ merits. Yet :tellingly the only place in the record where Amen'quest

identified this need was briefly at an oral argument. b_ Appellant’s Brief, p.

. 17; VRP (May' 1, 2007) 16:1-6. All other ‘referenées to the need for.this'

_ 'additionél discovery occurred only in appellate briefing. Id. Mqre )
irﬁportantly for this Court to consider the genuinenesé of 'Ameriquest’s

, pos_iﬁon onbthis issue was its repeated .ins.ist'ence that the ATG needed to

provide it with copies of its own internal emails for review. Id. and (CP

3420-‘343) | Ameriquest never explained to the trial court why the ATG

needed to give it eniails that it ha(i produced originally to tﬁe ATG, why

its multitude of iawyers could not ﬁ_nd the time fo reyiew thé emails given

the.sevefal months invoived'ih fhe brieﬁrig and hearings in this case (nor
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-~ why Amariquest Was able to have three Alawyers at the hearing on May 1,'
2007 — one of whom flew in from Califoi’nia to attend). Instead, it now
wants to gonvince this Court that it was preclluded'ﬁom conducting

| disc§very which might have supportéd its case, even as it refused to

reVieW and sﬁeciﬁcally identify those cméils which is contended included

‘ befso;ial and confidential financial information. Id. The faét 1s
Ameriquesfwas' playing games with the trial 'cdurt and it is doing so with

this Court. Tt never asked the trial court fof time to éonduct this p‘ﬁrported
discovery in its pléadings, an(i it had no interest in doing so, as

~ demonstrated by its céfnpleﬁe refusal to review even its.own internal
eméils. -Of course, Intervenor con’gends that it di.d not review the emails
bééause it knew it cbuld not ideﬁtify any sﬁbsfantial amount (if any at all)
of persénal infotmation in the emails and that those portions of Ms.

‘Tiberend’s Declaration would b¢ proven untruthful. 7d. and (CP 16-20).
Ameﬁquést should be precluded from making any arguments about this.

. purported need for discovery nor any pﬁrportéd diéparate treatrﬁent of
Ameriquest as épposedvto othér subjects of ATG investigation because
neither issue was briefed below. RAP 2.5. |

At impoftant component of the finding in Noﬁ‘hwest Gas is that
| this court held that the Pipelines had “rﬁet their preliminary injunction

bﬁrd_en of showing a likelihood that they can demonstrate at trial a clear
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- legal and equitable right to an‘exe‘mption from disclosure under the Public
Records Act of at least some of the requested sharefile data.” Id. at 120.
, Ameriquest has not met and cannot meet everi that preliminary burden and

' is therefore not entitled to a preliminary injunction.

20 Ameriguest did not demonstrate that it met the standard for
issuance of a preliminary injunction. - :

i‘his case waé brought by Ainericiues‘; under RCW 42,17.330, |
which allows fof enjoining of an examination of a speéiﬁc public recofd

| by the sUperiqr court. ‘In this situaﬁon-, the'plaiﬁtiff, as the party seeking
to pfevént disclc‘)sjure’ of a p1'1bllic record, lllla,s the burden of proof. Poliée
Guild v. Lz‘gubr Control Bd., 112 Wn.2d 30, 769 P.2d 283 (1989).

The Washington Supr’emé Court first addressed isSuancé ofa
preliminary injunction in State ex rel. Miller v. Lichtenberg, 4 Wn. 407,
411 (1 892); and later clarified its pésition in Blanchard v. Goldén Age
Brewing Co., 188 Wn. 396, 415 (1936). The Blancﬁard Cbﬁrt' held that,
"[T]he object and purpose [of a preliﬁlinary injunctibh] is t':o preserve énd
keep things in statu quo until otherwisé ordered and to restrain an act
which, if done, would be contrary to eqﬁity and good conscience." The
'Court provided further clarification in Isthmian Steamship Co. v. National
Marine Engineers’I Beneficial Assoc., 41 Wn.2d 106, 117 (1952), holding |

that the moving party must show a "clear legal or equitable righf and a
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well 'grounded fear of immediate iﬁvasion of that right." Seé also, Tyler
Pipe Industries, Inc. v. Dept. of Revenue, 96 Wn.Zd 785 (1982);
Washiﬁgz‘on Federation of State Emp. v. State, 99'Wn.2d 878 (1983)..
Thus,‘ in order to obtain an inju}nction,A a plaintiff must show thét: (D) he
- has a clear legal or equitable right;- (2) that he héS é Well-grounded fear of
immediate invasion of that right, and.(3) thét the acts complained of are
either resulting in or will resﬁlt in ac;,tual and substantial injury to h1m
Kucera v. State, Dept. of Z_”ransportatz_'on, 140 Wn.2d 200, 209, 995 P.2d
63 (2000). Such criteria is evaluated by b;etlancing the relative interests of
~ the parties, and if appropriate, the interests of the public. Id. Ultimately,
| tﬁe décisiori to grant a preliminary inj_uriction is within the sound |
discretion of the trial 'court, with such’discretion tb be exercised according
to the circumstances of each particular case. quhingion Fed’n of State
Employées V. Staté; 99 Wn.2d 878, 8‘87 (1983) (cit’ationsvomitteid).
| In order to determine whether é party has a clear legal or equitable
right, the Court must'analyze the moving paﬁy’s likelihbod of prevailing
on the merits. /d., citing, T yier Pipe Indus. v. ~Dept. of Rev., supra.
Amcﬁquest cén:ﬁot deﬁons&ate that it is likely to prevail on the merits.
First, it lacks standing t6 assert it has any .“rights” in this case to the
. infonnation it seeks té ].pre{/ent from disclosure under the GLBA

(customers’ personal and financial information). Ameriquest has not only
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| argued that it has a ﬁght to dispute the disélosufe of ali of the information
it provided to the ATG, it is also contending that it may prohibit the |
disclosﬁre of _infdrmatién obtained from third parties, including other.
‘cbnsurﬁefs, or to dispute the production of the ATG’s own intc:rnél
documeéntation. Ameriquest rﬁay well have é well-grounded fear of
immediate invasion of its perceived ﬁght to prohibit that disclosure (even o

. t_hoﬁgh it does not e):dst at law) because the ATG would ‘disé‘los.e the
infonnaﬁon’ to Ms. Huelsman absent a court brder préhibitihg it from
doing so, éﬁd it might evén_ be able to convince this Courf that the
disclosufe of thé information will cauée it harm since it will certainly be
emba:rrassing for all of Amcﬁquéét’s Bad business and lending practices to.
see the light of day. HoWever, Ameriquest cannot meet the most
iﬁpoﬂmt prong of the analysis for is_suénce 6f a prgliminary injunction.

| Ameriquest cannot and has not demonstrated to this Court that it has a
“clear legal or equitable right” ‘v.vhich will be impacted. Washington Fed'n
bf State Employees, 99 'Wn.2d at 888 Aineriquest docé not have a “right”
to the ATG investigative information. The information does not belong to
them and was néver even in their possession. Aineriqﬁest may have a |

“right” to make an argument about the internal ema_ils since those were
transmittals madé by its employees, but for reaSon_S moré cleérly

articulated below, it has never provided any facts in support of its
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contention that the emails COﬁtain personal or ﬁhancial information of'its
employees and/or customers.

Ameriquest has also argued to this Court that it should consider the
poténtial “hafdships” ina particular.case involvirig a preliiﬁinary |
injuncti.on, ciﬁng to Leaéue of Women Voters of Washington v. King
County Records, Eleétronics & Lice;ifzsing.S/ervices Div., 133 .Wﬁ.App.

. 374, 384-85, 135 P3d 985 (2006) (quoting Babj Tam & Co. v. CiZy of

Law Vegas, 154 F.3d 1097, 1100 (9% Cir. 1998)). Appellant’s Brief, p. 20.

The problem W1th this as’sertioh by Ameri'qués',t is that it haé never
* identified the har(iships 1t §vill suffer if the information is aisclosed,. eXcept

‘ that it might be embarrassing. (Ci? 89—1}1_6; 227-243; 252-25.6) There |
certainly is nothing ih any of the case law which considers disclosures
under the PRA that prohibits a disclosure simply because it might be
embarrassing. If Ameriquest were truly concerned about the disclosure of
its customers’ financial ihfonnation, then it would be svatisvﬁed by the
fedactions’ that were being undertaken by the ATG anci spperyised by the
trial court. (CP 320-343_). It is the.possible dissemination éf this personal
information which is the only “harm” that Ameriquest has ever identified
in its briefing, and yet it argues to this Cburt that somehow this"‘tips” the

» hardships in its favor.. Appéllant’s Brief, p. 20 MeanWhile, the

_ Intervenor has articulated the need for the informatibn (in order to
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adequately represent her clients and to disclose potentially helpful
ihfbrmation to other consumers in Washington) in her Declarations. (CP
82-88; 219-223; ‘15'5-157)

| For all of the reasons described herein, it is clear fhat Aﬁeﬁquest
cannot prevail on the fneﬁts because there is no basis in the law for it to
‘prevent the disclosure to ' Ms. Huelsman once all of the borrowers’
personal and financial information _has been redacted. As such,.it‘s motion
for prelim.inaryv injunctién was properly denied.
3. | Ameriquést’s insistence that it may prevent ‘?he disclosure of the

requested information, if granted, will render the Public Records Act

useless.

Washington’s Public Records Act (RCW 42.56) preéumes that a
citizen may obtain th¢ “broad disclosure of public records” through the
use of a “strongly worded mandate”. Confederated Tribes of Chehalis
Reservation v. Johnsoﬁ, 135 Wn.2d 734, 745, 958 P.2d 260 (1998);, PAWS
v. UW, 125 Wn.2d 243, 251, 884 P.2d 592 (1994). HoWever, there are
excepﬁons to the requiremenf which are designed to protect the “rights of
vinc;lividuals to privacy” and to maintain the “efficient administration of |
government.” RCW 42.17.010(11). The PRA’s provis_idns are to be
liberally construed in favor of disclosure and its exemptiéns ﬁanole
construed. RCW 42.56.030. T§ prevent disclosure, the burden is on the

" moving party to prove one of the PRA’s exemptions. Confederated Tribes
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of Chehalis v. Johnson, 135 Wn.2d at 744. The agency has the Bufden to
estébli#h the applicability of the relevant exceptions. RCW 42.1 7.340(3).
Here, it is unclear if the ATG has applied any of the exceptions but
certainly aé to any documents it proposes to produce to Ms. Huelsman, it
must be aséﬁmed that it-hés made such a determination and deemed .the_:‘
" proposed .d‘ocuments, as subject to-disclosure. The Washington Legislature
 left no room for doubt in drafting and amending the PRA.
The peopl_é of this state do not yield their sovereignty to the
agencies that serve them. The people, in delegating authority, do
- not give their public servants the right to decide what is good for
the people to know and what is not good for them to know. The
people insist on remaining informed so that they may maintain
control over the instruments that they have created. The public
“records subdivision of this chapter shall be liberally construed and

its exemptions narrowly construed to promote this public policy.

RCW 42.17.251.

A. The Intervenor does not seek and the ATG does not
propose to disclose customers’ and employees’ personal information.

- The ATG has .@ade it clear that its bfﬁcé will delete or redact all
_ .of the exevmpt. information beforevdisclosure to. Ms; Huélsm'an.’ It is
| i'equired to do so under the PRA vanc.l givén that redaction is available,
the ATG may not decline tovproduce a public record for this reason.
Hearst Corp. v. Hoppe, 90 Wn.2d 123, at 133. .Ms. Huelsman’s request
- and discussion with ATG persAonnel prior .to Ameriquest’s involvement

presumed ».tha.t such information would be redacted. F urther, theé privacy
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interests asserted by Ameriquest are not the type of privacy interests that
are intended to be protected by this statute. The term “right to privacy”
as used in the Public Récords Act is defined to mean informati_ori abbuf a-
person that is “highly offensive to a reasonable person” and “is not of
legitimate concern to the public” RCW 42.17.255. This has been

further -discussed by the Washington Suprefne Court in the case of
Hearst Corp. v. Hoppe, Supra, which adopted the Restatement (Second) .
of Torts standard as controlling:

Every individual has some phases of his life and his

activities and some facts about himself that he does not - -

expose to the public eye, but keeps entirely to himself or at

most reveals only to his family or to close personal friends.

Sexual relations, for example, are normally entirely private .

matters, as are family quarrels, many unpleasant or

disgraceful or humiliating illnesses, most intimate personal

letters, most details of a man’s life in his home, and some

of his past history that he would rather forget. When these

intimate details of his life are spread before the public gaze

in a manner highly offensive to the ordinary reasonable

man, there is an actionable invasion of his privacy, unless

the matter is one of legitimate public interest.
Hearst, supra, at 135-26. When RCW 42.17.255 was amended in 1987,
the legislature provided in fhe intent section that “privacy” as used in that
statute “is intended to have the same meaning as the definition given that
word by the Supreme Court in “Hearst v. Hoppe, 90 Wn.2d 123, 135
(1978)” Laws of 1987, Chapter 403, Section 1. In Cowles Publishing,

A supra, the Court discussed whether criminal éllegations ‘should not be
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disclosed to protect a defendant’s privacy. The court stated that “Rarely
would criminal allegations so devastate the reputation of the suspect that
nondisclqsuré would be necessary to pfotect against the effect of false
accusation.’:” Cowles, supra, at‘ 479. 'It is queétioriable Whether
Ameriquest’s concerns even rise to the levei of crfminal allegations, but
clearly' their concerhs are not covered by the protectibn .of privacy
interests found in- the Public Recbrds Act. Although Ameriquest ﬁay'
ﬁnd it inconvenient or embarraséing to have the l;eport' diSciosed, these
' réasons do not override the pqlicy of the act that “free and open
“examination of publié records is in tﬁe public “interest.” RCW
42.’17.340(3). |
Ameﬁquest has contended without any factuél or legal support that
the Intervenor is seeking .tcl> use this information for commercial pﬁrposes
or that she might disclose thé redacted-and unseen pe:_sonal ﬁnaﬁcial
information to third parties. (CP 117-124) However, sin;:e the
- information will be redacted by the ATG before productiqn and as
required By the &iai court’s o.rders and further instructions, this is a -
disingenuine aséertidn by Ameriquest. See, WAC 44-14-04004(4)(b)(i).
In fact,.as noted in PA WSv. UW, 125 Wn.2d at 259, the Legislature
specifically amended the PRA 1n 1987 (RCW 42;17.260) sp,eciﬁ.c:ally

- requiring the fedacting 'of personal infor_mation “To the extent required to.
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- - prevent an unreasdnable invasion of personal privacy interests under RCW
42.i7.310‘and 42.17315.. 7 Id ét 259, citing to RCW 42;17.260.
Further, in géng:fal, the PRA does not permit agencies to withhold

‘ docurhénts that can be redactéd and instead it must pa;fse recdrdsi to only
withhold those portidns of records that come under a specific exéc_aption.
RCW 42.17.310(2); see also, Progréssive ‘A‘nz’mal Welfarel Society v. Univ.:

of Washington, 125 Wn.2d 243, 261, 884 P.2d 592 (1994).

, B.  The Grémm-Leach-Bliley Act does not preempt the PRA in
- this.case nor the production of the requested documents. :

Amé;‘iquest also argues to this C‘ou.r.t that the GLBA,' 15U.S.C. |

§1001, et seé., prohibits the disclosure of all of the dgc’:uments which have
be(‘3nL proposed for production by the ATG (in spite of its complete and
utter refusal th identify with any particularity those emails and.or
investigative materiais which éontain perso.nal financial information) and ‘
as such, RCW'.42.56.070'( 1) plfohibits the disclosure under “other statq'
whiéh' exempts or prohibi_ts disclosure of Speciﬁc informatidh or records”.
~ (CP 89-116) However, the GLBA speciﬁcally. excepts from its
prohibitiqns disclosurés that aré necessary to comply With “Fed'eral, State,
or loca1 laws, rules, and other applicable legal requirements.” 15 US.C. §
6802(e)(8). Even if the GLBA were an “ofher” statute which would

prohibit the disclosure to Ms. Huelsman, the prohibition on disclosure
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-would be ovércome because the‘ATG Will be redacting all fersbnal and
~ financial jnforﬁation and th1s is the Sor__t of information that the GLBA is
designed to pfotéct. .-
| Tntervenor agreeé with the trial court’s findings that to the extent that
nqn;publié personal information is confained within the documents
requested, the documents could be”redacted. Howe\}er, another exceptiqn to
ﬂie protection provided to non—public persoﬁai information applies here. 15 |
. US.C.§6802(e)(3)(B) i)rovides a.n éxccpﬁon f‘to pro-tect againsf or prevent
actual or potential fraud, unauthorized transactions, claims-or liability.” In
Marks v. Global Mortgage Group, Inc, the District Court for the Southern
District of West Virgirﬁa found that the privacy provisions of the GLBA did
not preglucie a ﬁnanc(iél institution from _disclosirig nbn—public persbnal
ﬁnancialrinfOrm'ation of its .customers to éorﬁply with discovery requests by
non-affiliated third party. in action accusmg institution of predatory lending"
~ practices, where protective order prevented thifd party from discloéing
information. Marks v. Global Mortgage Group, Inc., 218 F.R.D. 492 (S.D.
W.Va. 2003). The situation here is analogous. The Intervenor is making the
request for information on béhalf of several of her clients from the ATG’s
- office rather than making an individual request in each case, but the effect is
the same. (It should. also be noted that Ameriquest is .objecﬁng to i)roviding

~ the information in the individual cases as well so its assertions that
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Intervenc}r need only make the requést in discovery is disingenuine.) :

As fecent as] anuary 2007, the Third Circuit decided m Chao v. |
Community Trust Co., 474 F.jd 75 at *10 n.6 (3d Cir. 3anuary 19,2007) that
where personal inforniation has been redacted, the GLBA is not hhblic,ated.

| because there is no release of “personal financial information”. Id. The
GLBA was not degigned to protect corporatibns from the disceming eye of
the public followihg investigation by stat.e regulatory agenpies. Mofe :
ifnbortantly’, the disclosures are required to be made under applicable
| .Washing’co‘n s;ca‘.ce Iaw, the PRA, and are therefore specifically eXempted
from the GLBA. Ameﬁquest argues that the GLBA preempts the PRA
because it prqvibd_es “lesser consumer protections”. quever; it provides
nothing. in support of that érgumeﬁt to éontravene the assertion made by
the_ ATG in its briefing below that all personal and financial informat.io.n. ‘
- will be redacted nor does it eXpléin sufficiently why sﬁch redaction does
not correspond with fhe, requirements of the GLBA. In fact, thé redaé;cion
of the infonnat‘io>n so that it is not available to Ms. Huelsman or anyone
else and is exactly what ié ihtende’d by the GLBA.
Ameriquest even asseﬁed in its Emergency Motion qu Stay (CP
293-3 19), that it cannot disclose a cﬁstomer’s 1Qan amount or it vﬁll ._bé in
violation of the GLBA Because it is “non-public, pérsonal infonn’atibn;’,

even though the ar'nounf of any loan made by Ameriquest is always
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disclosed in the public records of the county wherein Anf;eriquest records

its Deed of Trust aﬁer making a mortgage loan. Simila:d};, Ameriquest

- contends that the addresses of its: customers is “non-public” information?

even thoﬁgfl ényéne who owns reél propei'ty has to provide eyidenée of

that ownerslﬁp to the county in Which théy reside for real estaté tax

- purposes and again, because a Deed of Trust signed by fhe bérrower in

favor of Ameriquest is recorded in the county where the real property lies.

In PAWS v. UW 125 Wn.2d at 261 citing to RCW 42.56. 070(1)

the Washlngton Supreme Court affirmed that the d1sclosure may be '

. prohibited if there is another statute which prohibits it, but the GLBA does

not do éo.A Ameri’quesf spends many pages in its Brief providing a history

of the GLBA and ho§v it has operated to preélude disclosure of consumers’
bérsonal financial informaﬁon, and certainly that was Congress’ intent in

| passing the legisiation. Ameriquest also argues that the GLBA does not.
permit redaction, yet that begs the. question of why it would need to |
provide permission for redéction —by deﬁnition redaction removes the
information from being availai;le ;co the third pérty. There was no need for
Congress to “permit” redaction because by its very naturé, it does exactly
“what the GLBA intended — prohibits the disclosure of personal ﬁnancial'

- information to a thir(i pérty. More importantly, Ameriquest caﬁhot cite to

any case law which supports its position. Tt does cite to the Individual
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Reference Services Group, Inc: v. F TC, 145 F.Supi).Zd 6,26 (D.C_. Cir.

2001) and .Trans‘Unio_n, LLCv. FTC, 295 F.3d'42, 49-50 (D.C. Cir. 2002)

casés, but those cases mere_ly provide a definition of the informaﬁoﬁ |

‘- cover;ad by the GLBA. Neither standé for the propositions as;égrte_d by
Arﬁeﬂquest in this case. Iﬁtereétingly, Ameriquest does cite to the Marks
case'aﬁd to Ex pﬁrte National Wéstefn Life Ins. Co., 899 So0.2d 21 8, 222

(2004) and Martino v. Barnett, 215 W. Va. 123, 130, 595 S.E.Zd 65
(2004) in supbort of its posi_tion, even .th(_)ugh tho'sc' cases held that

' disclosme was permitted so ldng as there were proteptions in place.

Anieriqu'est fails utterly to arfiéulate Why‘tho‘se courts’ .use ofa protectiv.e

order is any different than redac_:tion of the inform-ation,' as was required

- here by the trial court. .Am_erilqu.est_ goes so far as to describe the trial
éourt’s ordef aé permittiﬁg “wholesalevdisclbsﬁre of this information under
the PRAf’,_ Which is in direct contravention of the Vefy 'vspeciﬁd
fequirements of its Order. Appellant’_s Brief, p. 31. CP 320-343)

Finally, _Americiuest’s attempt to insulate itself from

I' embarrassmént for its Business__ and lending practices are dressed up in the
sheep’s clothing of concern for its customers. If Ameriquest, the wolf,
was concerned about its customers, it would not have systematically
defrauded them and been investigated by 49 states and the District of |

Columbia. AmeriqUesf should not be permitted to use a statute des_igned
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to protéct consumers to harm them. Aﬁeﬁqﬁest’s' customers, including
Ms. Huelsman’ s clients, have the right to know under the PRA just exactly
what sort of false, misleading and deceptive practices it was utilizing in
conducting its bﬁsiriess'. |

‘ C. The ATG properly determines whether its investigative
files are exempt from disclosure, not the subject of the investigation.

Materials collected by the ATG in 1ts administrati‘ye iﬁvestigation
af Ameriquest are not aﬁtomatically exempted ﬁdm disclosure under
RCW 42.56.240(1). However,‘ in contending that the ATG should bé
precluded refusing to exempf them from disclosure, Ameriquesf ignores
the very clear language of the _étatute which pro.vides for the withholding
- of only those documents that. are “essential to effective law enforcement or

for the pfotection of any person’s nght to privacy.” RCW 42.56.240(1).
Thus, it 1s proper for the ATG, the investigative agency in question, to
properly determine Whether any of its investigative records muét be kept
from public disclosure becausé they are “essential to effective law
enforcement”. Thefe_ is no proviéion in the statute for the Subj ect of the ‘.
investigation to make this deterr_niriation 1‘10r‘ coﬁld it do so, since that is -
purely the province of the‘investigating agency. But that is exactly what
- Amieriquest s‘eek‘s.to do by way of its motion. As novted by the

Washington Supreme Court, “The agency’s decision to voluntarily turn
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over these records, madé as it Waé by fhe law enforcement agency which
'itselfpreparéd the records, convinces us in this casé _thaf the nondisclosure
vof the records is not essential to effec’;ive law enforcement.” Police Guild
v. Liquor Control Board, ;s*upra, 112 Wn.2d 30, 3.7.

Amériqﬁest has argﬁed thaf disclosur_e of this sort of information to
the bﬁbiic would hav.e a chilling effect on the cooperation of lenders in
future investigatidns. Ameriquest does not rely upbn the ;ﬁase of Cowles
Publishing Co. v. State Patrol, 109 Wn.2d 712, buf it is nevertﬁele_ﬁss
illustrative;. There, ‘th‘e Court commented that nondisclosure was an
important factor in. encouraging officers to participate in internal
inizestigations. However, that factor is irrelevant in this case, as the- ATG
~ does not néed'to rely on the voluntary cooperétion of consumer loén
;,;omi)anies like Ameriquest in order to effectively perform its regulatory
| function. Furthér-, in Cowles, the Court permitted the»disclosuré of the
investigative inforﬁatipn once a fedaction had occurred. fd. The same
thing should happen here.

Ameriquest cited previously to two. cases involving a child abuse
case and requests for information about an expert witness often used by
| cﬁminal defense attorneys." Dawson v. Ddly, 120 W-n.2d 782, 792-93, 845
P.2d 995 (1993); Citj of Tacoma v. Tacoma News, Inc., 65 Wn.App. 140,

at144. In Dawson, the Court declined to even consider whether the
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investigative exemption applied‘since the documents identiﬁed as subject
to the request d1d not include investigative documents. However, the :
Court did emphasize the need to presuppose disclosure and reqﬁired the
disclosure of most of the doéuments ideﬁtiﬁed in the.réqﬁesf. In City of
Tacoma, the newspaper was seeking to review the personnel file of a city
. »employee and was denied access to that information. The Court of
Appéals upheld the égency’s reﬁlsal to .disclos‘e the information based
upon the _totali,ty of thé facts present in that case. Thé deéisibn was not a
wholesale prohibition on the dissemination of investigative informgtion. '
In its briefing bélow, Ameriquest cited to Newman v. King County, 133
Wn.2d 565, 572-73, 947 P.2d 712 (1997), which is also inapplicable here
as it invol%/ed the Court of Appeals’ refusal to require the coﬁnty to turn
over investigative records regarding an open and unsolvéd homicide of a

~ civil rights leader dating back to 1969. The factor that was of ox}erriding
concern bsf the Court in Newmdn was the fact that the case was still open
and ;that the proéecutor was invoking the exemption in order to prevent
harm to the investigative process. That is most certainly not the caé_e here.
Rather, Ameriquest an& the ATG have entered into a Consent Judgment
which was filed in the King County Superior Court. That Judgment has
numerous conditions by which Ameriquest must abide and allows the -

ATG to take action if fhey do not comply with the requirements.
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However, such enforcemént will be the subject of a separate action and the
currént‘investigation of Aﬁeﬁquest, which is the subj éct of Ms.
Huelsman’s request, is closed. (CP 163-181) |

‘ Ameﬁquest repeatedly makeé thé disingenuine argum,e.nt that .the'
ATG is precluded from disclosing the requ_este& informatidn in the name
of f)rot_eéting a person’s right to privacy (i.e., its éustomérs). HoWever,
when the Court is qénsideﬁng the prohiBition on disclosure of
investigative records contained in RCW 42.5 6.240(1),’ it is not considering
‘th'e personal loan files of individuals. Rather, it is considering whether thé o
ATG may disclose i’;s investigative files regarding several corporations,
colleét_iVely referred to herein as Ameriquest. There is no evidence before
| thié Court that the ATG’s investigative files contain aﬁy personal
information abouf AIlneriquest’s' customers. 'Insté.ad, the files, by their
very nature, will likely have information abéut Ameriquest which is
cert.ainly subject to disclosure. Therefore, Ameriquest’s é_ésertions that
- privacy concerns should apply to prevént disclosure becgusé they relate to
thejr customers are disingenuine. - |

Ina égse upon which Ameriquest no longer relies in its briefing to

tilis Courf, Tiberino v. City of Spokdne, 103 Wn.A}pp.. 680, 689, 13 P.3d |
: 1A104 (2000), the court considere(i two media sources’ requests to get -

" emails written by 2 city employee who was fired. The Tiberino Court
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~ declined to allow the diéclosure but only Because the emails’ contént |
contained nothing of public signiﬁcance. Id. In fact, thé.‘Court in Tiberino
nqtéd_ that “Even if disclo_sufe of fhe infqrmation wbuld be offensive to the
A .employ.ee‘, it shall be disclosed.if thereisa legitimaté or feasonéble public
* interest in its disclosure.” Id. a 689, citing to Dawson, supra, 120 Wn.2d
at 797-98. Baéed-upon this analysis,vthe éase is héipful vhe.re. This Court
must decide a very serious 1egitiﬁ1ate .and reasonable i)ubli'c interest at
| issué _ citizens of the state of Washington are,tr'yihg_to ascertain just
exactly how much harm Wés done to them by Ameriquest ahd to. verify
how the harm Qcémed, and the ATG hés fecords which will substantiate
their claims. That is certainly permissible and even deAsiirablé‘ as a basis for
rﬁaking a PRA request, as idéntiﬁed and déﬁned‘ by the Legislatu.re.i If the
Legislature had desired to provide blanket protection to those who are o
. ‘subject to inif.esti;gétions by the ATG and other agcnciés, then it Would ‘
have included that language.in its very carefully -craﬁed exeﬁiptions_. It
, ﬁas not done so. |

, D. The ATG also determines whether to exempt records from
its “deliberative process”; however, the “deliberative process” exception

expires once the matter is closed.

The ATG is the proper arbitrator of whether to try to exempt from
production its records regarding the deliberative précess. It has not chosen

to make such an exception from its pfoduction. Further, the “deliberative
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process” exception does not apply once the matter is closed. Here,
Ameriquest and the ATG have entered into a Consent J udgment. The
matter is closed so there can be no exception under the “deliberative
process” exemption. RCW 42.56.280. Ameﬁquch cites to cases where
- the Supreme Court or the Court of Appeals inferbrets the definition of
' what constitutes “deliberative process” documents but none of the cases
- cited support its position that documents that are part of aclosed
investigation by the ATG can be excepted from disclosure as part of the
“deliberative process”. In fact, the case law supports the opposite of
Ameriquest’s assertions.
In PAWS v. UW, 125 Wn.2d 243, 884 P.2d 592 (1994), the Court
elaborated on what is covered by the exemption:
The purpose of this exemption “severely limits its scope’”’...
Its purpose is to “protect the give and take of deliberations
necessary to formulation of agency policy”. ... We have
specifically rejected the contention that this exemption
applies to all documents in which opinions are expressed
regardless of whether the opinions - pertain to the
Jormulation of policy.... Moreover, unless disclosure
would reveal and expose the deliberative process, as

distinct from the facts upon which a decision is based, the
exemption does not apply.

PAWS v. UW, 125 Wn.2d at 256 (italiés added). The Court then listed
four criteria that must be satisfied for a document to be covered by'this

exemption:
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In order to rely on this exemption, an agency must show

that the records contain predecisional - opinions or

recommendations of subordinates expressed as part of a

deliberative process; that disclosure would be injurious to

the deliberative or consultative function of the process; that

disclosure would inhibit the flow of recommendations,

observations, and opinions; and finally, that the materials
covered by the exemption reflect policy recommendations

and opinions and not the raw factual data on which a

decision is based. :

PAWS v. UW, 125 Wn.2d at 256 (italics added). Here, the ATG has
apparently determined that there would not be an inhibition of the flow of
recommendations, observations, etc. such that it needed to assert this
exception. Therefore, it cannot now be asserted by Ameﬁquest.

The common denominator in the PAWS discussion of this
exemption is that documents must expréss opinions about or formulate
policy in order to be covered by the exemption. The information compiled
and prepared by the ATG does not pertain to the formulation of policy or
expose a deliberative process. Presumably, the information contains
* complaints made by citizens; evaluates Ameriquest’s response to those
complaints, and do_cumentation provided by Ameriquest in response; The
information is not about formulat_ihg policy — it is about applying the
policies expressed by the Legislature in the Consumer Loan Act. The

information held by the ATG is similar to other documents that

Washington courts have held are not covered by the deliberative process
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éXemption. See, Brouillet v. Cowles Publishing C’o;, 114 .Wn.2d 788,
(records spécifying reasons for tegcher certificate revocations were not
covered because the exemption does no"c p’rotéét factual data, only actual
opinion.); Hearst Corp. v. Hoppe, 90 Wn.2d- 123 (the exemption di(i not
cover files containing field appraiéers’ work notes and information

relevant to determi:ning"mar.ket value fbf appfaisal and assessment of
propertj); wales Publ‘ishing Co. v. City of Spokdne, 69 Wn. App.‘ 678 .

.’ (opi‘nio_ns_ in routine police repoﬁs are not exempt under thé'deliberative
process exemption, reports peﬁéined to policy implementation, not to.b

' leicy-making.) Further, although Ameriquest has referenced a number
of federal FOIA cases discussing the deliberative eﬁémptibﬁ, it is not
necessary to réview these casés 1because the Washington case law makes

‘clear that the exemption does not apply to factual investigative reports.

4, Ameriquest did not argue to the trial court that it was entitled to
“judicial review” of the ATG’s decision to disclose confidential _
documents and therefore, this court should not consider its arguments on
this issue. .

As evidenced by the subétantialibriéﬁng submitted by Arneﬁqﬁést_
to the trial courf, all of which was included in the Clerk’s Papers, it did not
brief its argument that it was entitled toa “judiciél review” of the ATG’s
décision to disclose the-docurﬁents. There was a brief mention duririg oral

afgument on May 1, 2007, but that is insufficient for it to now ask this
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court to consider a decision on this issue; VRP (Mé.y 1, 2007) 15:10-25-
16:1-6 and 16:11-20. RAP 2.5.
In its Motion for Preliminary Injunction, Ameriquest did not argue

’that thé ATG was acting “arbitrarily aﬁd-capﬁciously” in waiving any -
privilege, rather, if contended that it had standing to assert the ATG’s

attorney client and/or work produét privileges. (CP 89-116) It was the
- ATG who opposed the motion and pointed ou'f that only it has the right to
umake that determination oﬁ behalf of itself and its client, the State of
Washington, except if it does so in an “arbitrary énd 'capricioﬁs” manner.
| (Cp 182-190) In its Reply, Ameriquest then made a short reference to the
standard articulated by ATG and contended that the burden is shifted to

the ATG to pro;Ie that itsl waiver of the privileée is nof arbitrary and

éapricious. The trial court rej ected Ameriquest’s argﬁment by not only

refusing to grant the preliminary injunction, but by rulli.ng speciﬁcally that
Ameriquest did not have standing to assert the attorney-client privilege on
behalf of the Attdrney General’s Ofﬁce. Clearly, the trial court and all of

the opposing parties understood that Ameriquest was seeking to enforce

the privilege on behalf of the ATG and was not arguing that it had |
operated'in an afbitrary and cabﬂcioué manner until the appellate level |

* briefing.

39



In its Motion fof'Eniergency Stay and égain to this Court,
Ameriquest contends that the trial court had a mi‘sconception‘ of the leéal
arguments it made regarding thc neéd for‘ preclﬁsion of the ATG’s internal
énd work product documents in its briefing.” However; fhe briefing speaks
fof itself. (CP 293-3 1 9) Ameriquest contended in its émergency motion
thét it “asked the trial court: for time to conduct discqvery on this issue
Before disclosur¢ of the aftorney work product notes was allowed.” Yet, it
did not iarovide a transcript of a hearing Wher’é this request was made
bgcause it‘d-id not do so until after thé triai court had issued its ruling ‘on
the .mo‘tion,‘and it only did so in oral argument. VRP 15:10-16:20. There |
is no one instance in any of the briefing filed with the trial court where
Amgriquest asked the court for time to conduct discovery on the iésﬁe of

- the purported “arbitrary and vcapriéious”v decision-making by the ATG.
This is an entirely new request being presented tcii this CQUI"’F after onlhy a
brief .mention at oral afgur_nent once it realizéd it had lost its motion. Id.
Ameriquest wrote lerigthy and substantive briefing for fhe trial court, and
there is absolutely no request for t_i;ne fo conduct discovery on the issue of
the supposed‘ arbitrary and capricious standard that was purportedly beiﬁg "
applied by the ATG becéuse of some “personal »feexlin‘gs against the
company that are impacting the decisions that they [ATG] made.” VRP

15:1 0_-25. Ameriquest conveniently ignores -fhe fact that Hoﬁ_sehold
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Finance was treated in exactly the same fashion by the ATG (it agreed to
produce the records regarding its investigation once a request was made),
nor did it identify with any specificity the basis for this assertion of
impropriety on the part of the staff of the ATG except, apparently, counsel
for Ameriquest’s own personal feelings. Id. (CP 149-154) Itis
inappropriate for this Court to even consider Ameriquest’s arguments on
these points since they were not properly raised below and they should be
disregarded. RAP 2.5.
CONCLUSION

For these reasons, the relief sought by Ameriquest from this Court
should be denied. The trial court’s denial of a preliminary injunction
should be upheld, the stay imposed by this Court should be lifted and the
matter should be remanded back to the trial court for further proceedings
consistent with the trial court’s previous rulings and the findings of this
Court.

Respectfully submitted this 22™ of January 2008.

LAW OFFICES OF MELISSA A.
HUELSMAN, P.S.

. B

Melissa A. Huelsman, WSBA # 30935
Intervenor, on behalf of her clients
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