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1. IDENTITY AND INTEREST OF AMICUS

Proliance Surgeons, Inc., P.S. (“Proliance”) is one of the largest
surgical practices in the country, and its approximately 160 physiciané
provide care at over 30 Washington State clinics and offices located
throughout King, Snohomish, Pierce, and Skagit Counties. Proliance’s
surgeons, clinics, and offices specialize in orthopedic, ear, nose & throat,
and general surg;-:ry. Proliance draws from the unparalleled experience of
its many healthcare providers and administrators to offer first class
surgical and clinical care to Washington residents in a variety of settings,
including many conveniently located clinics and ambulatory surgery
centers, which provide patients with a much-needed alternative to large
hospitals for their surgical needs.

Proliance has decades of experience navigating Washington’s
regulatory system, including specifically the Certificate of Need (“CoN™)
program operated by the Washington State Department of Health
(“Department”). As an active participant in the CoN system, Proliance is
uniquely suited to weigh in on the issues before the Court in this matter.
Additionally, as explained below, the CoN for one of Proliance’s facilities
is currently under review in 2 separate action filed by King County Public

Hospital District No. 2 d/b/a Evergreen Healthcare (“Evergreen
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Hospital”), also one of the respondents in this case, and Evergreen Surgery
Center, LLC (“ESC”), wherein Evergreen Hospital and ESC are asking the
Court to order the Department to revoke Proliance’é CoN for one of its
Eastside clinics based on the same flawed analysis and arguments
presented to the Court in this case. The parties have agreed to stay-actions
in that proceeding pending final resolution of the instant case.

Proliance has considered the briefing submitted by the petitioners,
the Department and Swedish Health Services (“Swedish™) (collectively
“Petitioners”), and the brieﬁng submitted by the respondents, Evergreen
and Overlake Hospital Association (“Respondents”) both on appeal and
before this Court, and Proliance joins Petitioners in urging this Court to
reverse the Court of Appeals decision below, defer to the Departrnent’s
long-standing and logical interpretation of its CoN regulations, and affirm

the Department’s approval of Swedish’s CoN application.

II. STATEMENT OF THE CASE

Proliance adopts and incorporates by this reference the Statement
of the Case set forth in Respondent Washington State Department of
Health’s Supplemental Brief (“Department Brief”) on Pages 2-4, and the
Statement of the Case sét forth in the Supplemental Brief of Swedish

Health Services on Pages 4-8 (“Swedish Brief”).
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III. ARGUMENT

It is not disputed that the Department has consistently interpreted
its CoN regulations and the governing statutes' as requiring the
Department to 1) exclude exempt ambulatory surgefy centers (“ASC”) —
small operating rooms in private offices not open to the public — in
determining capacity, and 2) include the surgeries performed in these
exempt facilities to calculate future need (the “Department Method™).
Thus, the only question before the Court is whether the Department
Method is a rational interpretation of the law governing the CoN process.

A. The Department Method Meets Public Policy Goals and
Correctly Applies Governing CoN Statutes and Regulations

1. "The Legislature’s stated public policy behind the CoN
process is to appropriately tailor regulatory activities to
provide access to health services while controlling costs

At the core of this appeal is a fundamental question of public

policy. The Legislature unambiguously declared the public policy
“intended to guide the Department’s CoN regulatory activity in

RCW 70.38.015(1), which provides that it is the public policy of

Washington State:

! For the sake of judicial efficiency, and in compliance with RAP 10.3(e), Proliance
will not repeat the statutory and regulatory framework here, but instead adopts by this
reference the arguments set forth in the Department Brief on pages 4-9.
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That strategic health planning efforts must be supported by
appropriately tailored regulatory activities that can
effectuate the goals and principles of the statewide health
resources strategy developed pursuant to chapter 43.370
RCW. The implementation of the strategy can promote,
maintain, and assure the health of all citizens in the state,
provide accessible health services, health manpower,
health facilities, and other resources while controlling
increases in_costs, and recognize prevention as a high
priority in health programs. Involvement in health
planning from both consumers and providers throughout
the state should be encouraged[.] (Emphasis added).

The four underlined and bolded passages above provide guidance
to the Court on how to interpret the CoN statutes and regulations as they
relate to this case. First, the Legislature notes that regulatory activities are
intended to be “appropriately tailored” to meet health planning goals. This
language is key because it denotes an acknowledgment by the Legislature
that the Department would néed to carefully craft its regulations and
regulatory activities to fit the unique issues and challeﬁges associated with
the delivery of healthcare in the State of Washington.

Next, the Legislature states the public policy to “assure the health
of all citizens” by providing “accessible health services.” This language is
key because it clarifies that one of the primary concerns in crafting the
CoN regulatory framework is to provide for health services that increase |

“access” to all Washington residents.
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Finally, the Legislature states that these goals are to be achieved
“while céntrolling increases in costs.” Notably, this policy goal of
controlling costs is included as an overall consideration while meeting the
preceding primary policy goals, such as providing accessible health
services. Additionally, the language used denotes some acceptance that
cost increases may occur through meeting other stated goals, and that
these increases should be controlled (not avoided or eliminated).

The Legislature reemphasizes this public policy of providing
accessible health services in RCW 70.38.115(2)(d)(ii), the provision
which outlines the criteria for CoN approval, by requiring the Department
to consider “the extent to which such proposed services will be accessible
to all residents of the area to be served” in deciding whether to grant
a CoN in any given case.

Thus, the Legislature has clearly stated that the public policy
behind the CoN process requires the Department to appropriately tailor its
regulatory activity to provide ac.:cess to health services to all Washin‘gton |
citizens and to control increases in costs.

2. Respondents’ analysis of the public policy behind the
CoN statutes and regulations is fundamentally flawed

Respondents’ public policy analysis is flawed in two respects.

First, Respondents fail to address the provision in RCW 70.38.015(1)
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requiring ‘“appropriately tailored” regulatory efforts, and second,
Respondents repeatedly and incorrectly argue that the overriding public
policy declared by the Legislature is to control costs.

Respondents argue policy in their briefs almost entirely without
quoting the actual language of RCW 70.38.015(1). In fact, the only time
Respondents quote this provision in their briefing, they cite to an old
version of the statute, which has since been revised to contain the
reference to “appropriately tailoring” regulatory activity.? Respondents’
use of the former statute in their appellate brief is understandable, as it was
filed in 2007, but Respondents also fail to address the new statutory
language in their Supplemental Brief.  Additionally, Respondents’
argumenté related to the “fragmentation” language from
RCW 70.38.015(2) are moot, as that provision was completely rewritten in
2007 and no longer contains such language.’

Instead of analyzing the entire public policy stated in the current
statute, -Respondents emphasize only the cdst control provision, and argue

throughout their briefing as if the only aspect of public policy stated by the

? Brief of Appellants on Appeal, Page 25,

3 Appendix 1 contains a copy of RCW 70.38.015 showing its annotations and 2007
amendments along with the relevant pages of SB 5930 — 2007-08, which enacted
these changes.
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Legislature is controlling costs. Proliance acknowledges the Legislative
intent behind the CoN process includes controlling costs, but
Respondents’ continuous reference to this single factor without adequate
consideration of providing access to healthcare is simply a misapplication
of a clear statutory provision.

The Court of Appeals applied the same faulty analysis and
prioritized cost control over access to healthcare. Overlake Hosp. Ass'nv.
Dep’t of Health, 148 W App. 1, 8, 200 P.3d 248 (2008). Unlike
Respondents, the Court of Appeals quoted the current language of
RCW 70.38.015(1), but then repeated Respondents’ mistake by avoiding
any analysis of the “appropriately tailored” regulation provision. /d.

Additionally, the Court of Appeals relied heavily on St. Joseph
Hosp. v. Dep't of Health, 125 Wn.2d 733, 877 P.2d 891 (1995) to arrive at
its conclusion that the “primary purpose” of RCW 70.38.015(1) was to
control costs. Jd  Respondents adopted this reliance and cited to
St. Joseph on multiple occasions in their Supplemental Brief. This
reliance on St. Joseph is misplaced for two reasons. First, the holding in
St. Joseph determined only the narrow question of whether a competing
service provider had standing to challenge the Department’s decision to
grant a CoN, and second, the Court in St. Joseph based its decision on the

pre-2007 language of RCW 70.38.015(1).
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Thus, the public policy analysis put forth by the Respondents and
adopted by the Court of Appeals is flawed in that it fails to include the
recently revised language of RCW 70.38.015(1), which requires the
Department to “appropriately tailor” its regulatory activity to meet
multiple stated goéls, including access to héalthcare and controlling costs.
- Respondents’ argument that the Legislative intent behind the CoN process
is merely cost control is simply wrong. Similarly, the Court of Appeals’
conclusion that the “primary purpose” stated in RCW 70.38.015(1) is to
control costs is contradicted by the language of the statute, and the case
upon which the Court of Appeals relies is inapposite.

By comparison, the Department’s interpretation of its CoN
regulations takes into consideration the entire public policy stated in
RCW 70.38.015(1). The Department Method is precisely the vtype of
“appropriately tailored” regulatory activity the Legislature directed the
Department to accomplish in support of the legislative statewide health
resources strategy in general, and more speciﬁ.cally to “provide accessible
health services” to all Washington residents. The Department Method
achieves this legislative directive by intentionally omitting exempt ASCs
from its capacity determinations, which is completely appropriate in light

of the fact that exempt ASCs are not open to the public and have no
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obligation whatsoever to allow access for general procedures or to serve
low income, elderly, or charitable care patients.

The Department Method also meets the Legislature’s statéd policy
goal of controlling increases in cost by requiring the Department to reject
CoN applications where a surplus of capacity exists, which the
~ Department has done as demonstrated by the rejected CoN application
described by Swedish in its supplemental brief.*

3. There is no statutory or regulatory requirement that the
CoN need calculation be “balanced”

Respondents argue repeatedly that the Department Method is
"‘unbalanced” and that it defies “common sense” and “mathematical
application.” Not surprisingly, this erroneous interpretation of the CoN
statutes and regulations inevitably leads to an outcome which protects
Respondents’ established medical facilities from any further competition,
and does so at the cost of reduced access to oﬁerating rooms.

It is unclear what authority Respondents rely upon to arrive at the
conclusion that the Department must apply mathematical princip_les or
balance the equation while determining need. What is clear from the

Legislature’é declaration of public policy is that the Department has an

4 Swedish Briefat 17.

bivii:\p\proliance\conreappiswedishcon\pldiamicus curiae brief 4 20 2010.doc -9-



obligation to “appropriately tailor” its regulatory activity to meet the CoN
statutes’ goals, including providing access to healthcare. Although it may
seem to the untrained eye that excluding exempt ASCs to determine
capacity while including surgeries performed at exempt ASCs to
determine future need is “unbalanced,” it does not follow that this is a
valid criticism of the Department Method. Respondents’ argument that
the need determination method must be performed like an accounting
spreadsheet is misleading and utterly lacks legal authority. Boiled down
to its essentials, Respondents present a simple disagreement with the
manner in which the Department in its need calculation “appropriately
tailors” its approach to eﬁcouraging increased access while controlling
costs. This does not satisfy Respondents’ substantial burden here.

Instead of imposing a judicially-created standard requiring
accounting on both sides of some artificially constructed mathematical
equation for the need determination, the Court should approve the
Department’s well-reasoned interpfetation and consistent application of
the CoN statutes and its own regulations. The Department Method
accomplishes the CoN process fairly, openly, and in direct accord with the
public policy declared by the Legislature to be the foundation of the CoN

program. Thus, the Department Method, not Respondents’ arbitrary
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adherence to the concept of “balance,” is not only a rational application of
governing 'law, but is also the most logical approach to determining need.

B. The Department Method Creates a Consistent, Objective
Standard for Healthcare Providers

Unlike Respondents’ unsupported arguments, which consist of a
merely superficial consideration of the reasoning behind the method, the
Department Method is logical and well-reasoned. It is reasonable to omit

exempt ASC beds since they are not available to the general public, may

or may not be available in the future, and therefore do not accurately
reflect capacity and public access to healthcare services. It also makes

sense to count ASC procedures because the number of procedures actually

performed accurately reflects surgical cases in the area which must be
performed somewhere and the corresponding need for a facility to perform
these procedures.

Proliance has applied for multiple CoNs, and is therefore
intimately aware of how the Department Method serves the public by
providing access to healthcare while avoiding increasing the costs of
healthcare.

1. Mount Vernon

In early 2004, Proliance applied for a CoN to open an ASC in

Mount Vernon (in the East Skagit Planning Area as opposed to the East
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King Planning Area involved in this appeal). The application process was
long and challenging, and in May 2005, the Department completed its
extensive investigation. The Department rejected Proliance’s application
despite the Department’s finding that there was an unmet need in this
planning area. The primary reason for the denial was that the Department
had concerns about sufficient access to elderly and low income patients
and about the provision of charity care at the facility. Proliance continued
to work with the Department to insure the Legislature’s policy goal of
accessible healthcare would be met, and on August8, 2006, the
Department granted Proliance a CoN for its two operating room facility in
Mount Vernon.

Because these operating rooms were now to be regulated by the
Department through the CoN program, and would therefore be required to
be “accessible” to the public, the Department required Proliance to
guarantee provision of a certain amount of charitable care and to maintain
its participation in Medicaid as a condition of the CoN. Notably, this ASC
had not generally accepted Medicaid prior to the CoN process, and
enrolled with Medicaid in response to the Department’s concerns related
to access. Since being granted the CoN, this Proliance facility has

maintained enrollment with Medicaid and has provided surgical services
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to hundreds of Skagit County and surrounding area residents, including
low-income, elderly, and charity patients.

2. Edmonds

Proliance had a very similar experience in obtaining a CoN for its
ASC in Edmonds (in the Southwest Snohomish Planning Area). In
May 2005, the Department denied the application, again determining there
was adequate need for an additional ASC in this planning area, but basing
the denial on its concemns regarding accessibility for elderly, low-income
and charity care patients. Like Mount Vernon, this ASC had not generally
contracted with Medicaid prior to seeking a CoN. |

On October 3, 2006, after working with Proliance to insure access
for all patients, the Department granted Proliance’s CoN for its two
operating rodm facility in Edmonds, with the same two conditions applied
to the Mount Vernon ASC. Since being granted this CoN, this Proliance
facility has maintained its contract with Medicaid and has provided
surgical services to hundreds of patients, including many elderly, low-
income, and charity care patients.

3. Kirkland

Proliance also applied for a CoN for a facility it operates in
Kirkland, which is within the same East King Planning Area as

Respondents’ facilities and the ASC for which Swedish is seeking a CoN
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in this matter. Proliance had existing operating rooms in this facility, but
had historically elected to keep these rooms exempt from the CoN
regulatory process, meaning these rooms were open only to Proliance’s
patients .and were not subject to the CoN accessibility and other
requirements. Like Mount Vernon and Edmonds, this facility did not
" generally accept Medicaid prior to being awarded a CoN. On
November 28, 2006, the Department granted Proliance’s CoN for its .
Kirkland facility with the same conditions in place to iﬁsure accessibility
for elderly and low-income patients (i.e. that the facility maintain its
contract with Medicaid), as well as charity patients.

On December 22,2006, Evergreen Hospital and ESC filed a
Petition for Judicial Review and a Request for Adjudicative Proceeding
seeking to have the CoN for Proliance’s Kirkland facility revoked.
Because the litigation in this matter was further along and based upon the
same challenge to the Department Method, Proliance, the Department,
Evergreen Hospital, and ESC stayed the adjudicative proceeding and the
superior court action pending the outcome of this appeal.

| 4. Proliance’s experiemces with the CoN proceés'

demonstrate how the Department Method provides
access to healthcare to all Washington citizens

Proliance is an example of a healthcare provider trying to provide

access to healthcare by ﬁlling the need for surgical facilities in Western
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Washington. Proliance, and healthcare providers throughout Washington
State, have relied for years on the Department’s consistently applied
calculation.  Through the Department’s careful application of the
Department Method, Proliance has been able to reasonably expand the
options available to Washington residents with‘a wide variety of surgical
needs.

Proliance’s experiences with its CoN applications for its Mount
Vernon, Edmonds, and Kirkland facilities. demonstrate the critical
importance of access to healthcare as a public policy goal of the CoN
procedure. These experiences demonstrate how the Department’s CoN
process effectively meets the Legisléture’s stated public policy goal of
providing accessible health services, and are examples of how the
Department’s efforts to provide access have resulted in CoN facilities
which guarantee access to health services to Washington residents. These
examples also reveal that the most vulnerable of Washington’s residents
will bear the heaviest burden in the event their access to healthcare is
repriéritized to become a mere secondary consideration behind controlling
costs, as Respondents suggest.

Critically, Proliance’s three CoN experiences described above
demonstrate the actual impact on the community when the Department

grants a CoN. In all three cases, the Department was able to create and
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insure increased access to surgical centers for all patients, in particular for
low-income, elderly, and charity care patients, and to do so frequently at
lower costs than available through hospital-based surgeries. These
populations make up some of the most vulnerable members of our
communities, and through the CoN regulatory process, the Department has
been able to guarantee there will be operating rooms available to this
population as their need arises. Without these CoN regulated ASCs, some
of the patients who have been granted access to care may have been
unable to find a facility close to them that could meet their surgical needs
and financial circumstances. Proliance’s experience with the CoN process
is real-world evidence of the Department “appropriately tailoring” the
~ entire public policy behind the CoN process, not just controlling costs as
Respondents would have the Court believe the Legislature intended.

C. Respohdents’ Proposed Need Determination Method Would
Violate Public Policy and Restrict Access to Surgical Care

Respondents are requesting this Court determine that the
Department Method must blindly follow the directive of “controlling
costs” before all other considerations. This is a thinly veiled euphemism
for restricting competition at all costs. It is no coincidence that the
Respondents, the only parties who have objected to either Swedish’s CoN

application or (along with ESC) the CoN granted to Proliance for its
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Kirkland facility, are established facilities with ASCs in this planning area.

At the root of this appeal is Respondents’ fear that additional ASCs in

their planning area will actually tend to drive down costs to_patients and
affect their bottom line t&ough competition.

Proliance asks the Court to consider the following question: if
public policy requires a need determination method that includes the
~ private ASC capacity, weighed heavily in favor of restricting competition,
what are the ramifications of the application of that method?- The answer
is that the CoN process will cease to be used for its long-time purpose of
providing access to healthcare and controlling costs, and will instead
become a tool used to protect the status quo. Without question, this will
restrict access by reducing the number of available operating rooms.
Irpnically, it also likely will drive up costs, rather than reduce them,
bécause procedures performed in ASCs frequently cost less that the same
procedures at hospitals. Thus, contrary to Respondents’ assertion, costs
can frequently be reduced (controlled) by granting a CoN, not just by
blindly restricting access as Respondents suggest.

Crucially, if the Court adopts the Respondents’ flawed analysis of
WAC 246-310-270(9), the Department will be forced to include all
exempt operating rooms in calculating the surgical capacity required by

the entire population of each planning area. The Department has never
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included exempt facilities in this side of the calculation, as it explains in
its briefing. These exempt facilities may provide only cosmetic or
specialized surgical services, have no manner of requirement to serve low-
income, elderly, or charity care patients, are not by definition available for
any doctor outside the facility to utilize, and may or may not even be open
to accommodate future need. In sum, the Department cannot control how
many people can utilize exempt ASCs, nor can the Department do
anything to insure access to these facilities for the general public or the
most vulnerable members of our society.

Moreover, the Department is entitled to substantial deference with
respect to its interpretation and application of its own regulations. Here,
the Department Method correctly applies WAC 246-310-270(9) in a way
that is well thought out by the regulatory agency with the most insight and
experience in this area, has been consistently applied over the years, and
acts to provide access to healthcare while controlling costs. As the
Department Brief and Swedish Brief explain, this Court should accord
substantial deference to the Department’s interpretation of its own
regulations, and should not upset years of statutorily mandated healthcare
planning decisions by substituting Respondents’ flawed interpretation over

the Department Method.
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Instead of skewing the need calculation by forcing the Department
to include exempt facilities in determining capacity, which would
drastically favor a conclusion of less need and thereby provide less access
to healthcare for all Washington residents, the Court should approve the
Department’s statutory analysis and the Depaﬁment Method, which
emphasizes providing access to Healthcare. This is the correct application
~of the public policy stated in RCW 70.38.015(1), and this Court should
defer to the Department’s interpretation of its own regulations adopted and

applied to meet the Legislature’s stated public policy goals.

IV. CONCLUSION

In 2007, the Legisllature clarified its mandate to the Department by
amending the public policy declaration behind the CoN process, which
now directs the Department to narrowly tailor its regulatory activities to
provide accessible health services, among other things, while controlling
increases in costs. The Department Method meets this mandate by
appropriately omitting private ASCs from its capacity calculations while
considering the procedures performed in these facilities to calculate future
need. The Department Method is logical, reliable, and favors ensuring
access to healthcare over restricting competition and protecting established

hospitals (the goal of the interpretation proposed by Respondents). The
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Court should approve the Department’s consistent interpretation of its
rules and application of the CoN statutes under which it has operated for |
years.  Proliance requests the Court grant the relief requested by the
Department and Swedish in their Supplemental Briefs.

RESPECTFULLY SUBMITTED this Zoj“cll’ay of April, 2010.
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Westlaw
West's RCWA 70.38.015 . : Page 1

C

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)
=g Chapter 70.38. Health Planning and Development (Refs & Annos)
= 70.38.015. Declaration of public policy

It is declared to be the public policy of this state:

(1) That strategic health planning efforts must be supported by appropriately tailored regulatory activities that
can effectuate the goals and principles of the statewide health resources strategy developed pursuant to chapter
43.370 RCW. The implementation of the strategy can promote, maintain, and assure the health of all citizens in
the state, provide accessible health services, health manpower, health facilities, and other resources while con-
trolling increases in costs, and recognize prevention as a high priority in health programs. Involvement in health
planning from both consumers and providers throughout the state should be encouraged;

(2) That the certificate of need program is a component of a health planning regulatory process that is consistent
with the statewide health resources strategy and public policy goals that are clearly articulated and regularly up-
dated; :

(3) That the development and maintenance of adequate health care information, statistics and projections of need
for health facilities and services is essential to effective health planning and resources development;

(4) That the development of nonregulatory approaches to health care cost containment should be considered, in-
cluding the strengthening of price competition; and

(5) That health planning should be concerned with public health and health care financing, access, and quality,
recognizing their close interrelationship and emphasizing cost control of health services, including cost-
effectiveness and cost-benefit analysis.

CREDIT(S)

[2007 ¢ 259 § 55, eff. July 22, 2007; 1989 Ist ex.s.c 9 § 601; 1983 ¢ 235 § 1; 1980 ¢ 139 §1;1979 ex.5.c 161 §
1]

HISTORICAL AND STATUTORY NOTES

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.
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Severability--Subheadings not law--2007 ¢ 259; See notes following RCW 41,05.033.

Laws 1980, ch. 139, § 1, in subsec. (1), added a last sentence pértaining to regional health planning; added a
subsec. (5); and added a last paragraph.

Laws 1983, ch. 235, § 1, rewrote the section, which formerly read:

“In consideration of the ﬁhdings made and national health priorities declared by the congress in the National
Health Planning and Resources Development Act of 1974, Public Law 93-641, it is declared to be the public
policy of this state:

“(1) That planning for promoting, maintaining, and assuring a high level of health for all citizens of the state,
and for the provision of health services, health manpower, health facilities, and other resources is essential to the
health, safety, and welfare of the people of the state. Such planning is necessary on both a statewide and regional
basis and must maintain responsiveness to changing health and social needs and conditions. The marshaling of
all health resources to assure the quality and availability of health services to every person must be the goal of
such planning, which must likewise assure optimum efficiency, effectiveness, equity, coordination, and eco-
nomy in development and implementation to reach that goal. Regional health planning under the provisions of
this chapter and in a manner consistent with RCW 36,70.015 is declared to be a proper public purpose for the
expenditure of funds of counties or other public entities interested in regional health planning;

“(2) That the development and offering of new institutional health services should be accomplished in a manner
which is orderly, timely, economical, and consistent with the effective development of necessary and adequate
means of providing quality health care for persons to be served by such facilities without unnecessary duplica-
tion or fragmentation of such facilities;

“(3) That the development of health resources, including the construction, modernization, and conversion of
health facilities, should be accomplished in a planned, orderly fashion, consistent with identified priorities;

“(4) That the development and maintenance of adequate health care information and statistics essential to effect-
ive health planning and resources development be accomplished;

“(5) That the strengthening of competitive forces in the health services industry, wherever competition and con-
sumer choice can constructively serve to advance the purposes of quality assurance, cost-effectiveness, and ac-
cess, should be implemented.

“This chapter has been updated to reflect amendments to the National Health Planning and Resources Develop-
ment Act of 1974, Public Law 93-641, by the Health Planning and Resources Development Amendments of
1979, Public Law 96-79.”

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works,
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Laws 1989, Ist Ex.Sess., ch. 9, § 601, in subsec. (1), in the second sentence, substituted “responsive” for
“fostered on both a state wide and regional basis and must maintain responsiveness”; and deleted a former last
sentence pertaining to regional health planning; in subsec. (5), following “concerned with” inserted “public’
health and health care”; substituted “their” for “the”; and, following “interrelationship™ deleted “of the three”;
and deleted a former subsec. (6), which read:

“That this chapter should be construed to effectuate this policy and to be consistent with requirements of the fed-
eral health planning and resources development laws.”

2007 Legislation

Laws 2007, ch. 259, § 55 rewrote subsecs. (1) and (2), which formerly read:

“(1) That health planning to promote, maintain, and assure the health of all citizens in the state, to provide ac-
cessible health services, health manpower, health facilities, and other resources while controlling excessive in-
creases in costs, and to recognize prevention as a high priority in health programs, is essential to the health,
safety, and welfare of the people of the state. Health planning should be responsive to changing health and social
needs and conditions. Involvement in health planning from both consumers and providers throughout the state
should be encouraged;

“(2) That the development of health services and resources, including the construction, modernization, and con-
version of health facilities, should be accomplished in a planned, orderly fashion, consistent with identified pri-
orities and without unnecessary duplication or fragmentation;”

Source:

Former § 70.38.010.

LIBRARY REFERENCES
2002 Main Volume .

Asylumsl to 3.

Health and Environment 20,

Hospitals 1 to 3.

Westlaw Topic Nos. 43, 199, 204.

C.J.8. Asylums and Institutional Care Facilities §§ 2 to 8.

C.J.S. Health and Environment §§ 2 to 6, 40, 44 to 47, 62 to 64, 106, 125, 128, 130, 132, 137,
C.J.S. Hospitals §§ 2 to 6, 8 to 11.

NOTES OF DECISIONS

© 2010 Thomson Reuters, No Claim to Orig. US Gov, Works.



West's RCWA 70.38.015 ' Page 4

In general 1
1. In general

Legislature intended to protect interests of competing health care providers when it enacted certificate of need
(CN) statute; thus, competing health care providers satisfy “zone of interest” prong of statutory standing test,
and may challenge CN applications. St. Joseph Hosp. and Health Care Center v. Department of Health (1995)
125 Wash.2d 733, 887 P.2d 891, IHealth 104; Health 246

West's RCWA 70.38.015, WA ST 70.38.015

Current with all 2009 legislation
(C) 2009 Thomson Reuters.

END OF DOCUMENT
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CERTIFICATION OF ENROLLMENT
ENGROSSED SECOND SUBSTITUTE SENATE BILL 5930
Chapter 259, Laws of 2007
(partial veto)

60th Legislature
2007 Regular Session

BLUE RIBBON COMMISSION ON HEALTH CARE COSTS AND ACCESS--IMPLEMENTING
RECOMMENDATIONS

EFFECTIVE DATE: 07/22/07 - Except sections 18 through 22, which become effective 01/01/09; and
section 30, which becomes effective 05/02/07.

Passed by the Senate April 21, 2007
YEAS 31 NAYS 17

CERTIFICATE
BRAD OWEN
I, Thomas Hoemann, Secretary of the Senate of the
State of Washington, do hereby certify that the
President of the Senate attached is ENGROSSED SECOND SUBSTITUTE
Passed by the House April 20, 2007 SENATE BILL 5930 as passed by the Senate and the
YEAS 63 NAYS 35 House of Representatives on the dates hereon set
forth.
FRANK CHOPP
THOMAS HOEMANN
Speaker of the House of Representatives Secretary
Approved May 2, 2007, 10:36 a.m., with the | FILED
exception of sections 59 and 74 which are vetoed. May 3, 2007
CHRISTINE GREGOIRE
- Secretary of State
State of Washington

Governor of the State of Washington
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ENGROSSED SECOND SUBSTITUTE SENATE BILL 5930

AS RECOMMENDED BY THE CONFERENCE COMMITTEE

Passed Legislature - 2007 Regular Session
State of Washington 60th Legislature 2007 Regular Session

By Senate Committee on Ways & Means (originally sponsored by Senators Keiser, Kohl-Welles, Shin
and Rasmussen; by request of Governor Gregoire)

- READ FIRST TIME 03/05/07.

AN ACT Relating to providing high quahty, affordable health care to Washmgtonlans based on the
recommendations of the blue ribbon commission on health care costs and access; amending RCW -
7.70.060, 70.83.040, 43.70.110, 70.56.030, 48.41.110, 48.41.160, 48.41.200, 48.41.037, 48.41.100,
48.41. 120 48.43.005, 48.41.190, 41.05.075, 70.47.020, 70.47.060, 48.43.018, 43.70.670, 41.05.540,
70.38.015, 70.38.135, 70.47A.030, 43.70.520, and 70.48.130; reenacting and amending RCW
42.56.360; adding new sections to chapter 41.05 RCW; adding new sections to chapter 74.09 RCW;
adding new sections to chapter 43.70 RCW; adding a new section to chapter 70.83 RCW; adding a new
section to chapter 48.20 RCW; adding a new section to chapter 48.21 RCW; adding a new section to
chapter 48.44 RCW; adding a new section to chapter 48.46 RCW; adding a new section to chapter 48.43
RCW; adding a new section to chapter 70.47A RCW; adding a new chapter to Title 70 RCW; adding a
new chapter to Title 43 RCW; repealing RCW 70.38.919; repealing 2006 ¢ 255 s 10 (uncodified);
prescribing penalties; providing effective dates; providing expiration dates; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:
USE STATE PURCHASING TO IMPROVE HEALTH CARE QUALITY

NEW SECTION. Sec. 1 (1) The health care authority and the department of social and health services
shall, by September 1, 2007, develop a five-year plan to change reimbursement within their health care
programs to:

(a) Reward quality health outcomes rather than simply paying for the receipt of particular services or
procedures;

(b) Pay for care that reflects patient preference and is of proven value;

(c) Require the use of evidence-based standards of care where available;

(d) Tie provider rate increases to measurable improvements in access to quality care;

(e) Direct enrollees to quality care systems;

(f) Better support primary care and provide a medical home to-all enrollees through reimbursement
policies that create incentives for providers to enter and remain in primary care practice and that address
disparities in payment between specialty procedures and primary care services; and

(g) Pay for e-mail consultations, telemedicine, and telehealth where doing so reduces the overall cost of
care.

(2) In developing any component of the plan that hnks payment to health care provider performance, the
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updated strategy. The health care facilities and services plan as it pertains to a distinct geographic
planning region may be updated by individual categories on a rotating, biannual schedule.

(5) The office shall hold at least one public hearing and allow opportunity to submit written comments
prior to the issuance of the initial strategy or an updated strategy. A public hearing shall be held prior to
issuing a draft of an updated health care facilities and services plan, and another public hearing shall be
held before final adoption of an updated health care facilities and services plan. Any hearing related to
updating a health care facilities and services plan for a specific planning region shall be held in that
region with sufficient notice to the public and an opportunity to comment.

NEW SECTION. Sec. 53 The office shall submit the strategy to the department of health to direct its
activities related to the certificate of need review program under chapter 70.38 RCW. As the health care
facilities and services plan is updated for any specific geographic planning region, the office shall -
submit that plan to the department of health to direct its activities related to the certificate of need review
program under chapter 70.38 RCW. The office shall not issue determinations of the merits of specific
project proposals submitted by applicants for certificates of need. '

NEW SECTION. Sec. 54 (1) The office may respond to requests for data and other information from its
computerized system for special studies and analysis consistent with requirements for confidentiality of
patient, provider, and facility-specific records. The office may require requestors to pay any or all of the
reasonable costs associated with such requests that might be approved.

(2) Data elements related to the identification of individual patient's, provider's, and facility's care
outcomes are confidential, are exempt from RCW 42.56.030 through 42.56.570 and 42.17.350 through
42.17.450, and are not subject to discovery by subpoena or admissible as evidence.

Sec. 55 RCW 70.38.015 and 1989 1st ex.s. ¢ 9 s 601 are each amended to read as follows:

It is declared to be the public policy of this state:

(1) That strategic health planning ((to)) efforts must be supported by appropriately tailored regulatory
activities that can effectuate the goals and principles of the statewide health resources strategy developed
pursuant to chapter 43.-- RCW (sections 50 through 54 of this act). The implementation of the strategy
gan promote, maintain, and assure the health of all citizens in the state, ((te)) provide accessible health
services, health manpower, health facilities, and other resources while controlling ((excesstve)) increases
in costs, and ((to)) recognize prevention as a thh prlonty 1n health programs((—rs-csscntral-to-’chc-hea:lth-

mrd-soma—l—necds-and-eomhhons)) Involvement in health plannlng from both consumers and prov1ders
throughout the state should be encouraged

withe SCeSSATYC e g attorr)) That the certlﬁcate of need
program is a component of a health plannmg regulatory process that is consistent with the statewide
health resources strategy and public policy goals that are clearly articulated and regularly updated:
(3) That the development and maintenance of adequate health care information, statistics and projections
of need for health facilities and services is essential to effective health planning and resources
development;
(4) That the development of nonregulatory approaches to health care cost contalnment should be
considered, including the strengthening of price competition; and
(5) That health planning should be concerned with public health and health care financing, access, and
quality, recognizing their close interrelationship and emphasizing cost control of health services,
including cost-effectiveness and cost-benefit analysis.

NEW SECTION. Sec. 56 (1) For the purposes of this section and RCW 70.38.015 and 70.3 8.135,
"statewide health resource strategy" or "strategy" means the statewide health resource strategy
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