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A. ISSUES FOR'WHICH REVIEW HAS BEEN GRANTED.{

1. The fairness of the criminal justice éystem depénds on
the even-handedness and integrity of the prosecution. In'a case
‘ Where Africén-American witnesses did not identify the defendant as
the perpétrator of the crime,.thé prosec‘qtor proclaiméd “pblack folk”
follow a “céde” that they do h'ot tesfify against “black folk,” affected
a derogatory éccent when questioning an Africah-American '
WitneSs, said he went to great lengths to prosec'ute only the guirlty,
and injécted his years of profe'ssional experience as evidence
against Kevin Monday. Did the prosebutor’s race-based tactics, |
eXacerbated by'ﬂag‘rant efforts to peréuade the jury by impropér
meéns, undermine the'fairness of the proceedings énd the
appearance of faimess .n'efc‘essary for due procéss of law?

2. The court éentencéd Monday for “firearm” weapon
enhancements even though the jury was only asked to find whether
he possessed a “deadly'Weapon.” Where the jufy was not
_instructed on or asked to consider the eSséntial elements of a
firearm enhancement, did the court la.ck au'thori'ty to impose the

greater punishment of a firearm enhancement?



B. STATEMENT OF THE CASE.

Kevin Il/lorida_fy was aocused of firing the gunshots_that 'killed
| Francisco Green and injured his friends, Michael Gagney and Chris
' Grg—éen.1 The prosecution charged Monday with one count of first
| degree premeditated murder and two cou.nts of first degree
‘ intentionalassault while armed with a handgun. CP 104-06. At his

trial, the court instructed the jury on self-defense as well as lesser
offenses of sec'ond;degree murde’r,'first and second degree
manslaughter, and second and third deg'ree assault. CP 189—95,
199 215. | |

The underlying mcrdent occurred at 3 a.m..in downtown

Seattle Antonio Saunders confronted Francisco Green about an
insulting remark and others joined the ensuing physical tussle.
5/15/07RP 153; 5/16/07RP 72; 5/17/07RP 38-39. Someone fired
shots at Green _and.the car carrying 'Green"s f'riends. A street
_performer’s Video camera filmed part of the unfolding argument
and shooting. 5/15/07RP 23, 58-59. The videotape is blurry and

depicts only a portion of the altercation, but shows a person rapidly

1 Gagney and Chris Green were cousins and were not related to
Francisco Green. 5/16/07RP 123, 137-38.



shooting a gun from some distance away, holding the gun
sideways, and duickly leaving. 5/15/07RP 67; 5/22/09RP 97-98.
A paéserby identified Saunders as thé shooter, but
Saunders and his girlfriend Annie Sykes told police that Monday
fired the shots. 5/10/07RP 107-1 10; 5/17/09RP 45, 70. In
Monday’s home, the.polic_e found .40.caiiber bullets, some erm the
same manufacturer as used in the shooting, a holster, and clothes
similar to those worn by the‘_shooter. 4/30/07RP115-16. |
After ‘Monday’s a_rrést and following several hours of
quesﬁoni_ng throUgh the middle of the night, Monday said he had |
not meant to sho.ot Francisco Green but fired his gun pevcau'se he
believed Green or his friends were reaching fora gun _{o shoot him. -
5/7/07RP 45-47, 99, 121 (arrested at 9 p.m., police interview from
: 11:35 pm until 4:30 a.m., all admissions c;amé after 2 a.m.);
5/2_9/07RP 33—35, 52 4(Monday’s police statement).
a At Monday'’s trial, the prosevc;ution called a number of
witnesses who were acquaintances of Green or Saunders, none of
whom were close friends with Monday; These witnesses had
sbofty memories of the incident, clouded by drug or alc_ohol use,
and no one identified Monday as the shooter. See e.q.,

5/14/07RP 86 (detective statement all withnesses uncooperative



“throughout case); '14é (witness Jones “was really intoxigated”;
thought shootér was “more light skinned and‘prettier” than
Monday); 5/16/07RP 156-59 (Chris Gree'n';‘ducking,” hot looking,
whéh heardi éhots); 5/17/07RP 28, 45 (Saunders “drunk,” told |
police Monday was shooter because | thoqght quday put the
blame on me, S0 [ decided to blame hi‘m,’f and did n@t-know who
did shooting).; 5/22/07RP 89 (witness Barrett used écstasy,. |
marijuana aﬁd alcohél); 5/24/07RP 34-5 (witness Banks‘had some
drinks; unable to identify shooter in ‘montage).' | |

In his closing argument, the prosecutor explained the reason
~ none of the Stafé’s‘ witnesses said théy saw Monday commit the
shooting was because “black folk dén’t ID black folk” or testify
against “black folk” in court. He labeled the dishonesty of “black
folk” as a “code” or ;frule’-’ t'héy followed without exbeption. As a |
basis for crediting hié‘racis;t stereotype, the pro.secutor,tdld the ju'ry :
of his vast experien_cé pro.éecuting murder cases and his reliance

upon long-standing tenets known by all “good prosecutors.™

2 Citations to the record and further explanation of the prosecutor's
misconduct are contained on pages 11-20, supra, and in Appellant’s Opening
Brief, pp. 40-54.



The C‘ou'rt of Appeels agreed the b'rosecutor made flagrantly
' |mproper statements durmg trial but decided the misconduct was
harmless It also found the jury was only asked whether Monday
- possessed a deadly weapon, but the court had authorlty to impose
firearm sentencing enhancements.
- C. ARGUMENT." - - o
) 1. BY ENCOURAGtNG IMPERMISSIBLE RACE-
BASED DECISION-MAKING, THE
PROSECUTOR VIOLATED THE
APPEARANCE OF FAIRNESS DOCTRINE
AND UNDERMINED MONDAY’S RIGHT TO
FUNDAMENTALLY FAIR PROCEEDINGS

Trial .proc.eedings must not only be fair, they must “appear |

fair to all who Observe them ” 'Wheat V. United States 486 U.S.

| 153 160, 108 S. Ct. 1692 100 L.Ed.2d 140 (1988) When the '.
'prosecutlon urges the j jury to conSIder patently lmpermISSIble
criteria such as racially defined _stereotypes, the impropriety
violates societel 'notiOns ef fait pley and undermines the integrity of
the judictary, the .criminal justice system, and th.e individ ual accused’

of a crime. Rose v. Mitchell, 443 U.S. 545, 555, 99 S.Ct. 2993, 61

L.Ed.2d 739 (1979) (“[d]iscrimination on the basis of race; odious in
aII aspects is espemally pernicious in the admmlstratlon of

justice.”). Here, the prosecutlon S use of anIdlous race-based



tactics, combined with a litany of other textboék examples of
'im'proper argument, undermined the fundamental fairness of the
: proceedingé and require a new ftrial.

a. The integrity of the criminal justice system rests on

- the faimess of the process used to obtain a conviction. “The

administration of justice must not only be above keproach, it must
also be beyond the suspici'on of reproach.” In the Matter of Hagler,
97 Wn.2d 818, 830.,' 650 P.2d 1103 (1982) (Utter, J. concurring)

(quoting Kyle v. United States, 297 F.2d 507, 514 (2" Cir. 1961));

see Donnelly v. DeChristoforo, 416 U.S. 637, 642, 94 S.Ct. 1868,

40 L.Ed.2d 4_31 (1‘9‘74) (prosecutorial misconduct violates fhe

“fqndamental fairness essential to the very co_ncept of justice”)

quéting Lisenba V. California, 314 U.S. 219, 236, 62 S.Ct. 280, 86
 L.Ed. 166 (1941)). Due procéss is defined by “the traditional
jurisprudential attitudes of our legal system” as well as “widely held

notions of fair play.””

"3 M. Fisher, "Harmless Error, Prosecutorial Misconduct, and Due
Process: There's More to Due Process than the Bottom Line,” 88 Col. L.Rev.
. 1298, 1314 (1988) (further noting due process is based on "history, reason, the
past course of decisions, and stout confidence in the strength of the democratic
faith which we profess.” Haley v. Ohio, 332 U.S. 596, 607, 68 S.Ct. 302, 92 L.Ed.
224 (1948) (Frankfurter, J., concurring)).



Prosecutors play a unique, central, and influential role in
protecting the fundamentai fairess of the criminal justice system.
A prosecutor is a quasi-judicial officer and has a duty to act

impartially, relying upon information in the record. Berger v. United -

‘States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed.2d 1314 (1935); see

State v. Hunson, 73 Wn.2d 660, 663, 440 P.2d 192 (1968), cert,

denied, 393 U.S. 109_6 (1969) (prosecutor’s “trial behavior must be
~worthy of his office, for his misconduct may deprive the defendant
- of a fair t'rial.v”). A prosecutor “may strike hard i)lows, [but] he is not
at liberty to strike ‘fou‘l qnes.” Id. .
 Because the public expects thét the prosecutor acts
impartially, | o .'
. “improper suggestiohs, insinulations, and, especially,
assertions of personal knowledge are apt to carry
much weight against the accused when they should
~ properly carry none. B '
Berger, 295 U.S. at 88.
When reviewing prosécutofiai misconduct, the court fiist
considers whethei the prosecutor’s actioné were improper, and

second, whether there is a substantial likelihood that the

misconduct affected the verdict. State v. Fisher, 165 Wn.2d 727,

747,202 P.2d 937 (2009). The failure to object to misconduct



| d'oesvnc)t waive the error on appeal if 'thé remark amounts to a

manifest constitutional error. State v. Dixon, 150 Wn App. 486, 57,
207 P.3d 459 (2009). Where a'pr'osecutdr’-s remarks are so
flagrant and ill-intentioned thaf they evince “an enduring and

reSuIting prejudice,” fhe court Will grant reliéf without regard to

whether there was a trial objection. Fisher; 165 Wn.2d at 747.

b, References to racial considerations in evaluating

the prosecution’s proof undermine the fairness and equality

necessérv té the criminalliﬂstice 3vétem. A‘ppeals' to racial bias
| violate the right to  fair trial. MoClesky v. Kemp, 481 U.S. 279,
309 n.30, 1 07 IS.Ct‘. 1756, 95,L.Ed.2d 262 (1987) (“the Constitution |
brohibits rac_:ially biéséd prqsecutoria,-l arguments”). An argL.lment.

~ couched in tefms‘ of racial prejudice does “more thah_just harm the
individuéIAdef.endaht,” it also “he‘lps further émbed the already too
deep impression that théré are two standards of justice in the

United Stafeé” for white and black people. United States ex rel.

Haynes v. McKendrick, 481 F.2d 152, 157 (2" Gir. 1973).

Encduraging the jury to consider racially discriminatory criteria in
deciding criminal allegations is an odious and pétently

unacceptable means of obtaining a criminal conviction. United

States v. Cruz, 981 F.2d 659, 663 (2™ Cir. 1992) (“[iinjection of a



defendant's ethnicity into a trial as evidence of criminal behavior is
self-evidently improper and prejudicial for reasons that need no
elaboration here.”). To raise the issue of race is to draw the jury's

-attention to a characteristic that the Constitution generally

commands us to ignore. McFarland v. Smith, 611 F.2d 414, 417 -
@ Cir. 1979). | -

In McFarla_nd, the prosecutor urged thé,jufy to ﬁnd a witness
testified truthfully Abecause’ both she and the defendant were black.
The prosecutor argued fhat the fact that both the défendant and the.
prosecution’s wftnes_s were black fs “a féct like you consider any -
other fact.” 611F.2d at416. -

" The McFarland Courf rejected the brosecution’s excuse that
this .argument was inh'ocuous, and not a racial slur, because

[é]ven a reference to race that is not derogatory may

carry impermissible connotations, or may trigger

prejudicial responses to the listeners that speaker

- might neither have predicted nor intended. -
' I_q at417. Asking‘ the jury to draw an adverse inference based on
ra¢e must be justiﬁéd by a compelling state iﬁterest. id. |
In another lca:se, a prosecutor discussed “colored people”'as

people with different mannerisms, appearances, and weaknesses

from “ordinary people.” Haynes, 481 F.2d at 155. The Haynes



Court found therpros"ecutor"s numerous references to black people
as if they were a separate group with different defining
characteristics was sirﬁply unacceptable. Even though defense
counsel haid not ébje'cted, the court questioned whether this failure
.was; bésed_on an unconscious acquiescence.to the same
prej'ud‘ice. Lc‘_j'.‘a.t 156. . |
The p;ros_'ecutor in M_‘s_ encouraged the jury to cénsider

“dismal stereotypes” about Afric;an-Am_ericari witnesses, but he did
not aétually encvovurage the jury to find that black witnesses were
less reliable than whites. |d. at 162 (Hays, J., dissenting). The
d‘issenting judge égreed it would havé been unconstitutionally
prejudfcial if the présecutor-_had 'arguéd black witnesses were less | |
reliable than thte witnesses, Awhvich is the Very kind of argvument
made by the prosecutor in .MondaAy’-s case.

~'As explained in Haynes, a racfally prejudici'al argument |
‘negates the'defendah't"s'ri‘ght to be tried on the evideﬁc‘e in the
case and not on-ex’;raneous issues.” Id. at 157. Even though

racial prejudice has been long-condemned, race or ethnicity remain -

fodder for infiuencing juries. " Cluett v. Rosenthal, 58 N.W. 1009,
1011 (Mich. 1894) (plaihtiff’s attorney mentioned several times

“these men are from Jerusalem,” without legitimate purpose);

10



. Simmons v, State, 71 So.ﬂ_9“.79 (Ala. App. 1916) (“You must deal
| with a negro in the, light _of the fact that he i.s a negro, and épplying
your eXpei'ience and commo.h‘sense,” was- calculated to prejudice
‘the defendant before the jury).

* Encouraging tvhe. 'jury. tp consider ethnic-based patterns of

behavior is contrary to the “formal equality under the law” that is a

bedrock legal principle. United States v. Vue, 13 F.3d 1206, 1213
.(8{lrl Cir. 1994). For exan{ple, it is “highly improper” for the
prosecutor to elicit evidenée that Hmong individuals are often.
‘involved in opium smuggling When the defendanfs are of Hmong
ethnic de_s;:e‘nt. 1d. Thls “injécﬁoh sz ethnicity ihto the trial clearly
invited the jdﬁ to put the Vues' racial and' cultural background into

t‘he balanée‘ ln determining their QQiit.”; Id. | |
| Race—bésed a'rgLJmé'nts é‘re not_tolerated as a means of

encouragihg a conviction. State V. Perez—Meiia, 134 Wn.App. 907,

018, 143 P.3d 838 (2006) (State’s argument about ‘machismo” was
“clearly designed tQ call attention to” defendant's ethnicity and thus
an “unquestionably_improper”, a‘ppeal'to ethnic prejudice); Racism’s
pernicious influence arises in the internal wofkings of a juror's
thoughts and in se_c_n;.et deliberations, so it cannbtvbe used to

impugn the integrity of the verdict. A prosecutor’s direct reliance on

11



- race-conscious arguments infects the frial, violates the fairness of

- the proceédings, and denies the equal prot'ecfion of the laws.

c. The prosecution injected invidious racial
characterizations into the casé against Moﬁday. Prosécutor James
- Konat explicitly posited that Africah-Americans ‘are.unreliable
witnesses, encouréged thé jury to Qse‘ racial considerations in
'ev'a!uating' the case against Monday, and used ‘dérogatory,. belittling
Iang_uag‘e toward Afr'icanﬁAmerican withesses. . |
The prosecution’s case rested upon testi‘mOny from
numeréu's Afriban-Ame‘.rican lay Witn’ésses, and Monday is African-
| American.‘ See Exs. 23;30 & Ex. 192 (photographs of withessés
and Monday). Thelse witnesses did not identify‘Monday as the
- shooter. o | | |
According to the pro‘secutqr, the reas'c.m his wifnesses did
n_ot identify Monday as the .shoo‘ter was because “black folk don’t
testify .again.st black folk.” 5/3.0/O7RP 29 109-110. He called this
purported truism a “code,” and he explicitly defined the “code” as
meaning “black folk don’t lb black folk.” M The prosecutor
repeé’tedly élludéd to this exclusively race-based proclivify of black

people by referring to the “code” as the reason his case against

12



‘Monday was not étronger throughout his argument. See e;g.,.
5/30/07RP 29, 32, 37 (it's all about the code”), 64, 109, 115, 116.

The prosecutor also asserted that none of the witnesses
were éx;:eptions to this ‘;Qode that black fdlik don’t ID black folk in
court.” 5/30/07RP 109-10.* He said, “‘Ilet me make it very clear to
'you if | didn't, | don"t accépt tsié]s frorﬁ the code tha_t black folk don’t
ID black folk.” 1d. af 109. lHe’ cléimed this is “cqae” is a “rule”
'app‘licab'[e to all of the prosecution’s African—Aherican withesses.
id. at 109-10.

The pro‘secutor’s imp‘rop'ei',', racially derogatory treatment 6f |
African-Americans e*tended to hié dii’ect,éxaminatioﬁ of one of the
| ‘princiba_l, Africén—American, witnesses in the case. Annie Sykes
was at the scene and saw her boyfriend, Antonio.‘Sauhders,v
instigate the ﬁght with'FEancisoq Green that d‘ir'ec‘dy' preceded the
lsh_oot_ing‘. 5/21/07RP 148-49; Ex. 26 (Sykes photograp'h). :

When-questioning Sykes, the brosebutor inéxp’licably
affected an acéent when askfng about her relationship with “po-

leese.” His tone was so remarkable that the court reporter

* The prosecutor is quoted as saying several times that Chris Green and
Gagney were not "acceptions” to this rule or code. 5/30/07RP 110. From the
context, it appears the prosecutor meant "exceptions” to the code or rule.

13



transcribed rhe' rem?a'rks phonetieally to show the proseoutor’s
emphasrs Smce the court reporter did not phonetrcally alter other
wrmesses words, and only on certam occasions descnbed the
proseeutor as saying “po-leese,” the re.cord mdlcates the
prosecutor intenti_onelly adepted this affectation.
The prosecutor asked Sykes Whether, “there is a code on

the streets that you den’t talk to‘the po-leese?” 5/22/07RP 19.
Five questions later, he said again “Let me ask you this about yoUr
conversatlons with the po-leese 8 Id Two pages of transcripts
later, the prosecutor asked Sykes whether her boyfrlend s
mvolvement m;theﬂght was, on_e of the reasons that you stayed
- away and tried to ev'oid the po-leese, right?”i S]ZZ/Q?RP 22.
: Following vanother two }question.s, the pro'secutorasked about
whether “there is a .e_'ode on_’rhe streets ’rhat you don't call fhe-po—
leese.” Id. at 23. . |

) After a Ieng_thy p.eriod,of qu'e_stion.in.g Sykes without affecting
an accent, the proseeufor returned tq-the “po-leese.” 5/22/07RP-
51-53. He asked Sykes four additional times whether she did not

want anyone to know she was coopérating “with the po-leese.”

® Apparently meaning he did not give “exceptions” ’to‘any African
American witnesses from this race-based code.

14



- Sykes herself repeatedly spoke of “police” not “po-leesé,”
~ with only a éingle exception, when she is once quoted és adopting
the'sar'ﬁe affectation as the prosecutor. 5/22/O7RP 1.9. Almost
ifn‘mAeoAIiater thefeafter, when thé prosecufor asked a}question
consisting solely of _the word, “Really,” the court directed the
p’rosecutdr to ask'quesﬁbns without using “the tone of voice that
he’s giving us,” which fhe couﬁ perbeived_ as an effort to indicate to
the jury that the witness should not be‘believéd.. 5/22/07RP 20.6
_ The'tapic of the prosécutor’sl_questior‘ls wﬁen-pr’essuring Sykes

' abéut the “po-leese” wés whether she would ever cooperate with

| “the police. Sykés explained that “so'nﬂé béppie talk to the police,

- some don’'t” and neither she nor anyone else said that “black folk”
followed a particular code. 5/22/07RP 19.

o The Court of Appeals termed the pr’bsecutor’s remarks
“clearly improper” and unhecessary, although harmless. Slip op. at -
1.9, But the prbsécu’;or’s diémiésfve‘ ‘tone and derogatory Ian‘gua'gev
served as an imprimatur of racial bigotry toward an African-

'American witness and displayed an effort to license the jurors.to

© The day before, when the prosecutor was aggressively questioning
Sykes, the court instructed him, “let the street language remain in the street. You
don't have to buy into it.” 5/21/07RP 182.

15



treat withesses djfferently based on their race. This approach to
garnering a conviction is not o_.nIy unneceséary, it is so odious to the
system of fairness and the appearance of fairness on which the

criminal justice system rests it violated due process.

~d. The prosecution made numerous additional

flagrant and ill-intentioned arguments fo the jury. -The prosecufor's
érgumeﬁt about .the “code” keeping “.bla;:k folk” from téstifying
ho‘nestly against ahofher of fheir race Q'céurred in the context of the
prosédutor’é peNasive‘eﬁods to influence the jury by virtue of his B
pefsonal expeﬁence, professionéll‘ prestige, and prior v,ettin'g of the
truthfulness .of‘the allegations. |

| SigAhaIing that his efforts to prosecute Mo'nday_ drew frqm
vast experience, the proéecutdr began his closing argument by
| telling the ‘jiury he had 'béén a prosec.:'Utor‘for “17 yea.rs and 11
months,” anq in the pést"i5 lyears hé havdA prosecu'ted “many
murder cases.” 5/30/07RP 26-27 (Appendix A).’ He offered this
personal histpry_’not simply as biographical insight, but to explain
thatlin his many years as a prosecutor he relied 'upon sevéra_]

“tenets” that “all good prosecutors, | think, believe” a_nd these
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“tenets have proven true time and time again over the years” and
specifi cally in this case. Id at 27. By making it known to the jury
that the prosecutors remarks flowed not only from his personal

| opinion but also frqm the experlence and prestige of all good
prosecutors, he injected an irrelevant basis to enhance the
universally accepted 'nature 6f his argdments, including the c.laim
that “blaek_folk” operate by a unique and distrustful code.

One “tenet " which the br’osecutor also called an “old adage ?
was that it was very dlchult to have a compelllng closing argument.
when the case was “really, really, really strong.” 5/30/O7RP 27, 30.
This “tenet” told the jury: to d|sregard any lack of persuasiveness in
the prosecutors closmg»argument, as it was a well-known and |
“prbv‘en” “tenet” ameng ‘good nrosecutors"'that the sheer strength- .
vof the 'case. against l\/lon‘day'rnacle'it unlikely hls. elosing argument -
~ would lae compelllng. o |

'l'he se‘cbnd proven “tenet” 'a'mong good prosecutors was
something he als‘o Iabeled “the theme” of his argument: that a
criminal defendant is “inherently.unreliable.” 5/30/07RP 27, 43,

45, 59. He described the criminal defendant’s inherent unreliability

’ Because first two pages of the prosecutor’s closing argument set the
groundwork for the improper themes challenged herein, they are attached as
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. as not simplly‘én individual’s motive to'lié after being accused of a
cr‘ime,l th rather an immutable trait of character. 5/30/07RP 45.

The prosecutor assured the 'jury that this prosecution rested
upon his personal knowledge and expefience. In féc’c, the
prosecutor made this argument explicitly in his opening statement,
telling the jury he goes td gréat le'n'gths hot to falsely accuse
anyone.' He said, 3 |

You’fe going to learn that we take absolutely every

. single measure we can think of to make sure that no
man is falsely accused, and no man is falsely
' convicted of something he didn’t do.

5/1 0107RP(openihg) 13 The court corrécﬂy sustained thé defense
. objécfion, because ft is flagrantly i.mp.rop'e'r to tell the jury that the

proSecLlfion is convinced that the accused person is guilty. See -

Wa‘shi_nqton V. 'Hof'bauerl, 228 F.3d 689, 701-02 (6" Cir.-2000)

. (“always improper"’ to suggest defendant’s guilt predetermined prior

to trial); United States v. Splain, 545 F.3d 1131, 1134-35 (8" Cir.
1976) (“serioué transg'ression” to suggest government would not
prbseCUte unless “we are convihced he has committed a'crime"’).

This initial comment became.a “skunk in the jury box” after the

Appendix A hérein for reference.
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array of proseéutorial improprieties encouraged the‘jufy to rely on
the prosecufor’s experience and the trqth-seeking role.®

The prosecutor's clai'm“of proven évidehce showing ,thé
inherént unreliability Qf all criminal defeﬁ,dants b}»atantl‘y undermined'. |
{He presumptiqn of innocence t'h'at at_taches to all pe_ople accused
of crimes. MorédQer, :fhe argpment conveyed fo the jury the extra- .
judicial notion that brosecutors find people a.c‘:Cused‘of crimes

~ essentially u‘ntrustworthy people. Unitéd'States.v.'Cannon, 88 F.3d - |

1495,-1502 (8th Cir. 1996) (calling defendants “had people’ 'simbly_
does not further the aims of juétice or aid in the search for truth,
and ié likely to inflame bias in the juryf’).’ The ine\(itéble inference
fof the jury was that “black folk,” subh as the “black folk” who
testified at trial .an_'d admitted fo a varie.ty of drug use or othér
crimin‘a‘l ‘activity, we're. simply unreliable by '\)irtue o'f théir réce.
Inthe case at bar; tHe brds‘ecﬂtioh’s’ r‘xume;rous African-
'American witnessés claimed their memories of the incident were
clouded by intbxication or distraction and did not fdentify Monday

as the perpetrator. But this'very gap in the prosecution’s evidence -

- - the failure of the witnesses to testify as to Monday's culpability --

® Dunn v. United States, 307 F.2d 883, 887 (5™ Cir. 1962) (“If you throw
a skunk in the jury box, you cannot instruct the jury not to smell it.").
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does not authorize', improper tactios to obtain a conviction. And
' there;was no evid_entiary basis'for broadly claim’irrg é genetic
predispositiorr for dishohesty in the coortroom posseSSed by the
belittled “black folk.” | |
The proseoutor made addrtlonal patently improper
arguments asklng the jury to rely on the prosecutors prestige and
| assurances‘of the strength of the case. He,repeatedly insinuated
to the jury'that he was personally trying to disoem the truthfulness
'of'the'withess_es’_ testimony'and reminded th’e jury that he
poSsessed knowledge they did not have.? He aligned himself
' persortally With the symoéthy. arict 'prestige ouolicly;eccorded to
A Norm ‘Malengl, the toﬁg-t'ime elected ro_roseoutor of king County who
had unlexpectedty »died only four _days earlier and who had hired

and .‘promoted this very trial-p,ros.ec'utor.10

. 3 ..e. | The brosec_ution’s violations of basic notions of fair
: gléy.reguires a new trial. 'Monday only objected to some of the

instances of the proéec_uto'r’s misconduct. However, the

® See e.g., 5/21/07RP 50-51 (when questlonmg Saunders, ‘my jobisto
pomt out to the | jury which part of what you are saymg is true and which part
isn't.”); 5/21/07RP 183 (question to Sykes, *l am going to try to determine what
was the truth and what wasn't the truth about what you told the detectives on May
9."); 5/21/07RP 166 (question posed to Sykes, “I know what [sweatmg me] it
means, but if some of these folks don "),

20



prosecutbr"s Sel'f~proclaimed “theme” of the case relied on improper

arguments and this Court must assess their harmfulness

cumulatively. State v. Jerrels; 83 Wn.App. 503, 508, 925 P.2d 209
‘(1996). Here, the prosecutor used Iong-disfavo'fed, textbook
exanﬁptes of improper argument that were not spontaneous but
were‘planne.d co_mménts of such a fundamentally odious nature |
that the errors could not have been cured by individual limiting
instructioné given the tvhematvic,' fepeated nature of the misconduct.
' Furthermdre, the harmless error analysis must éons_ider
Whether the jury WOuld have r’elached_this same verdict absent the
prosecutdr;s litahy of impropler~ar.gum'ents. There must be a
compelling state inte_,jrest when the prosecution urges face—based
decisionfmaklihg byjuroré. McFarland, 611 F.2d at 417. The
;c.:onstitutional harmless error test places the burden on the
présecutio.h‘t‘o prove the error djd not affect the verdict beyond a
reasonable doubt, while the hohconstitutional test requires flagrant
misconduct that is substantially likely to héye_affected the verdict.

Fisher, 165 Wn.2d at 747.

1% The prosecutor explained Maleng hired him “17 years ago” and this
would be “the last murder case” that “I will try under hIS name,” 5/22/07RP 27,
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The jﬁry convicted Monday of pfemeditgfced first degree
murder, even though it havd before it'numer'ous lesser offenses _tQ
consider-such as intentional second degree murder or first degree
ma.nsvlaughter, as well as self-defens‘é. He was also convicted of
first degree aséault even though the instrqctioﬁs included lesser
offenses of second' and third degfée assaﬁlt. - |

Yet at best the evidence showed the initial fight arose
spontaneouély between other people, the action escalated quickly,
' and_Moﬁday fired any shots from some distance'away while
‘holding a gun sideways and shooting rapidly. The “premeditation”

required fqr -first degree murder r_equifes “the deliberate formétion _‘ofA
- an‘d refleotibh upon the inteht to take a human life,” after some

* period of thought. State v. Hoffman, 116 Wn.2d 51, 82, 804 P.2d

577 (1 991); Here, the prosecdtor;s theory v\_./as.thét Monday joined in

. the fight beMeen Saunders and Francisco G‘re’eh.s‘imply to help

| S_'aunders, withouf having personal ahimoéity toWard Green. The
notion thét he premeditatedly sought to kill is parﬁcul‘ariy far-fetched,
and the jury’s verdict of this most seridus offense likely reflects the .

' tampering affects of the misconduct.

The police égreedvthe. videotape Waé blurry,vsigniﬁc‘ant |

action takes place outside of the camera’s lens as people come
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and go from the picture, aﬁq the hature of the argument leading to
thé éhoo’cing simply cannot be discerned. 5/3/07RF’ 24-25, 110.
No withesses Aa.ffirmatively. identified Monday or explained what N
o‘ccurred with reason, logic, and ¢onsistency. |

The Cou‘rt of App.ea_ls_brushed aside thé prosecu.tor’s tactics,
-élaiming thét his efforts.to Ata'in.t “black folk” would have backfired
because the f‘blépk” witnesses were prosecution witnesses. Slip
op. at 19720, Bu;c the proséc;Utor obtained a convictio‘n by
sirriultaneously diéparaging African—Amerjcan witnesses while
- urging thé jlury td ‘ac‘,cépt 'th‘e p.arts of their testimony that helped the
State_’s CaSé, and then explaining the jury cbuld trust the proéecutdr
‘because of his Yeafs of éxperience and his efforts to “make sure no‘
‘man .'is falsely ¢onvicted of 'someithin'g‘ he didn’t .do.”
5/1 0)07RP(opéning) 1‘3..; The Stété’é unvfair'and ﬂagrantiy improper -
efforté to Secd‘r_e a verdict on the greéte'st possible charges by
rﬁeans that have been long-d_is'creditedﬂ affected the verdict and
require rever'saliahd remand for a new trial. Perez-Mejia, 134

Wn.App. at 918.
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2. THE PROSECUTION ONLY ASKED THE JURY TO
FIND MONDAY WAS ARMED WITH A DEADLY
WEAPON AND THEREFORE, THE COURT '
LACKED AUTHORITY TO IMPOSE A FIREARM
ENHANCEMENT

A sentence that is not authorized by law is invalid on its face.

In re Pers. Restraint of Tbbin, 165 Wn.2d 172, 176, 196 P.3d 670
.(200'8)., Here, the special verdict form avsked only whether Monday
was armed with “a deadly weapon” and the jury answe.red ‘ves.”
The prosécuﬁon .is neither reqﬁired nor presuvmed to be seeking the
most onerous bunishment"and. fhe, referéhoé toa handgun during a
trial does not providé the cer‘( with authority to irﬁpose the more |

onerous firearm sentencing enhancement absent a jury verdict

reflecting such-authority. State v. .Recuencb, 163 Wn.2d 428, 436,
180 P.3d-1276 (2008). | o |

[n 'Reéuencd, the infbrmat_ion éharged the d_efen‘dant with
committing .a_'crime While'armed “with a deadly weapon, to-wit: a-
handgun.” '163 W.n.2(‘1 at 431'; Like the caée at.bar, the jury was
nbt instructed 6n the deﬁnitio_h of a “firearm” under RCW 9.41.010,
which is an éssentiél element of a firearm enhancement. 1‘63
~ Wn.2d at 431; RCW 9.94A.533(3). And identicaﬂy t§ the case at

bar, the special verdict form merely asked whether the defendant
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‘was “armed with a deddly weapoh at the time of the commission of
the crime.” 163 Wn.2d at 431; CP 225,
 In Recuenco, this Court found that é firearm sentencing

e:_nhahcement has not been croperly charged and proven when the
charging document, iﬁstructions, and verdict form do not
_u’nambiguously démonstrate a prcperly coticed'convicﬁon fora
* firearm enhancement. 163 Wn.2d at 431, 442. Monday’s verdict
fcrm and'jury instructicné were predicated o_n;the"svamc deadly
Weapcn ladguage and do not authorize the court to impose a
sentencing enhancement hot.dictated by the jury’s verdict.

| Severdl recent Court of Appeals decisions have upheld this

- very principle following Recuenco. In.State v. Brainard, 148

Wn.App. 93, 104, 180 P.3d 460 (2009), the court reversed a

. firea‘frh enhancér'nent-when'the ju('y was not inétructed .on the legal
definition ofa fifearm as required fcr the e_nhénceme_rj"[. Bccause
the jury’s verdict rested on a déadly weapon 'enhancement, the
court lackcd authority to ihpoée a firearm enhancement. Id.; see

also State v. Williams, 147 Wn.App. 479, 481, 195 P.3d 578 (2009)

(“Here, as in Recuenco, the jury found that the defendant was
armed with a deadly weapon, rather than a firearm. Accordingly, we

again conclude that the sentencing judge was without authority to
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impose firearm enhanCements.”); In re Pers. Restraint of Scott, 149
Wn.App. 213, 220, 202 P.3d 985 (2009) (firearm en_hancement
facially invalid when jury was instructed on deadly -Weapon

| enhancemen.t's.and'returned verdicts finding the defendant armed

with a ,d‘eadly weapon); In re Pers. Reetraint of Delgado, 149
"~ Wn.App. 223,227, 204 P.3d 939 (2009) (same). - |

RCW 9.94A.‘533(3) permits a firearm enhancement only if
the offender “Weé armed with a 'firearm as deﬁned in RCW
9. 41 010.” A jury must find this essential element The jury was
not asked to make thls fmdmg in the case at bar and therefore the -
flrearm sentencmg enhancements‘ must be reduced tQ reflect the
facts found by the | jury

- D CONCLUSION

Kevm Monday respectful!y requests th|s Court order a hew
trial-,‘and alter_natlvely, strike the flrearm weapon enhancements
improperly imposed based on deadly weapon findings.

DATED thls 30‘“ day of September 2009

Respectfully sugtted

“NANCY P. COLLINS (WSBA 28806)
Washington-Appellate Project (91052)
“Attorneys for Appellant
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(Whereupon the following proceedings commenced:
at 1:30 p.m. in the presence of the jury.).

THE.COURT; Please bé.seéted. Mr. Minor?

MR. MINOR: The Defense rests, your Honor.

THE COURT: All right. The State has rested
and the Defense has rested. As I indicated to you the
defeqdant'has pd obligation to present any-testimgny. " The
jury instructions will‘now folloQL I Will reéd y§u thése.

jury instructioné. I will. tell you in advance they afe

rather lengthy. Part of what we were doing for half a day

was qompiling this._ You willieach receive a éet of these
back in the jury ;bom. You will one set’df the verdict
forms.“We do'not séna‘baﬁk multiple sets of the verdicfv
forms becéuéélwe:frankly do nof_WantAto get multiple
verdiéts badk from you.. The presiding juror is the one
who ﬁandles the Véfdic£ forms, filislfhgm ouﬁ, and rétufns
them,. and there is.oﬁlylbneAsetlof:fgrms.
.(Wheréupoh.JUry InétructiQﬁs were read to théx
Juryf"The Jury Instructions-weré hof.repérted-or
traﬁscribed.) |
CLOSING ARGUMENTS  ON BEHALF OF THE STATE
BY MR. KONAT:
| Thank you, your anor.b Mr. Minor, as always,
detectives, ladies aﬁd genﬁlemeﬁ of the jury:

Seventeen vyears and eleven months ago yesterday

David Pierce, Wa. Lic 2218 "
P.0.Box 14277
26 Mill Creek, WA 98082
(425) 379-0480, FAX (425) 357-1657
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1I signed on, I signed on to serve at the pleasure of

Norman K. Maling._‘I nevér imagined in a million years I
wouldvget to try as.many murder cases as.I have in the
last 15 years} and;I_never imaéinéd~l would ever ge£ to
try one, a 'doozy, like this one. Seventeen years and
about ten months ago: I sﬁérted goiné to.training seséi&ns
in the.King Coﬁnty prosecufor's officé on Saturday
morningé that wé just-dreaded when we couid be playing .
golf orvwatervskiing or doing Qhatever else you migﬁt |
expect to be doing. .And two thihgs stqu out at me'very
shortly.into my career as a pfoseéutor, two tenets that

all good prosecutors, I think;'belieﬁe. One is that when

'you have_got.a really, feally, reqlly'strong case, it's

hard to ‘come up with something really;_really, really

|compelling to say. And the other is that.the word of a

crimiﬁai defendant,is_inhefenfiy unreliable. Both of
those tenétsfhaQQ'proﬁén true time.énd.time again over the
years, ahd they have dOnebit'specificaiiy iﬁ this dase
ovef the last five weeks ~-- four wéeks.

I never imagined when I signed on to serve at
the pleasure of Norm Malihg/ tﬁis won't be the last murder
case I will try, but. it is the last'one I will try under.
his name. I imagined I would call eight witnesses who:'
éimply will not or cannot bring themselveé.to admit what

cannot be denied.

David Pierce, Wa. Lic 2218

] P.O.Box 14277
27 . - Mill Creek, WA 98082
' (425) 379-0480, FAX (425) 357-1657




