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Appellant TracFone Wireless, Inc. submits this statement of
additional authorities pursuant to RAP 10.8.

1. The decision issued today by the 126" Judicial District,
Travis County, Texas in TracFone Wireless, Inc. and Virgin Mobile USA,
LPv. Commission on State Emergency Communications and T exas E-911
Alliance, Cause No. D-1-GN-08-003039 (copy attached) is offered in
| support of TracFone’s arguments that: (a) the statutory collection method,
requiring that E-911 must be separately stated on the subscriber’s “billing
statement,” is contrary to imposition of E-911 tax on prepaid wireless,
App. Br. at 9-11, Reply Br. at 8-10; (b) the statute’s imposition of E-911
tax on a monthly basis when prepaid is not sold on a monthly basis but in
blocks of minutes is contrary to imposition of E-911 tax on prepaid
wireless, App. Br. at 16-18, Reply Br. at 10-12; and (c) any extension of

tax to prepaid wircless would require legislative action. App. Br. at 16;

Reply Br. at 2.
DATED: February 2, 2010. PERKINS COIE LLP
By:jM%MQ,
Scott M. Edwards, A No. 26455
Attorneys for Appellants
-1-
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CERTIFICATE OF'SERVICE

1 certify | served a copy of Appellant’s Statement of Addition&l. &R}

Authority via.U.S. mail, postage prepaid, to:

David M. Hankins

Assistant Attorneys General
Attorney General of Washington
Revenue Division

P. O, Box 40123

Olympia, WA 98504-0123

‘Stephen Alan Smith

K&L Gates LLP

925 Fourth Avenue, Suite 2900
Scattle, WA 98104-1158

DATED: February 2, 2010.
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JULIO DE LA TLATA

Sl Attamey
ORLINDA NARANJO (512) 8544025
Judge
(512) 8544022 ; ALICIA RACANELLI
N Officiat Court Ruporter
DIANA CAFUCITINO (512) 854-4028
(DIANA CATOCIND 419TH DISTRICT COURT
Graseim HEMAN SWEATT COURTHOUSE COURTNEY MOREAU
- P. 0. BOX 1748 Court Clerk )
AUSTIN, TEXAS 78767 (1284888 i ¥
FAX: (512)854-2224 Sa %
o3 'M~’§
February 2, 2010 35 B
AEOV
Via Facsimile: {512) 533-0120 Via Facsimile: {512) 320-0911 8 533 % .,
Gregory S. Coleman Elizabeth R. B. Sterling 2o Y
Attornoy for Plaintiff Tracfone Wireless, Inc, Atorncy for Defendant sEe i
Yetier, Warden & Coleman, LLP Assistant Attorney General '3& ,‘ :
221 West Sixth Street, Suite 750 Environmental Protection and FEor b
Austin, Texas 78701 Administrative Law Division Ew.
P.Q.Box 12548, Capitol Station
Via Facsimile: (888) 329-2286 Austin, Texas 78711

Charles W. Schwartz

Anorney for Plaintiff Virgin Mobile USA, LP
Skadden, Arps, Slate, Meagher & Flom LLP
1000 Louisiana Street, Suite 6800

Houston, Texas 77002

Via Facsimile: (§12) 236-3211
Michae! J, Tomsu

Attomey for Intervenor Texas 9~1-1
Alliance

Yinson & Clkins LLP

The Terrace 7

. 2801 Via Fortuna, Suite 100

Austin, Texas 78746

Re: Cause No, D-1-GN-08-003039 Tracfone Wireless, Inc., and Virgin Mobile USA, L.P., v,
Commission on State Emergency Communications and Texas 9-1-1 Alliance, in the

126" Judicial District, Travis County, Texas

Decar Counsel;

What follows is the Courl’s ruling on the Administrative Appeal heard on November 18, 2009. This
correspondence is not to be considered Findings of Fact and Conclusions of Law, nor is it intended to
preclude other [indings and conclusions that would support my decision. After considering the
pleadings, ¢vidence, caselaw, and arguments of counsél, the Court rulcs as follows:

The Court grants Plaintiffs’ Petition for Judicial Review and reverses the Commission’s Order.

Though not required, it may be helpful to the litigants for the Court to cxplain its reasoning. The issue
before the Courl is whether prepaid wireless services were governed by Chapter 771 of the Texas
Health and Safcty Code from 2001 - 2005 and whether Plaintiffs, as prepaid wireless service
providers, werc required to collect and remil fees to the Comptroller to fund 911 services during that

time period. :
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l.etter to Counsel
Causc No. D-1-GN-08-003039
February 2,2010

The relcvant statute states in pertinent part:

§771.0711 EMERGENCY SERVICE FEE FOR WIRELESS TELECOMMUNICATIONS
CONNECTIONS.

(@) ...the commission shall impose on each wireless telecommunications connection a 9-1-1
emergency service fec, * * * -

(b) A wireless service provider shall collect the fee in an amount equal to 50 cents a month for

each wireless telecommunications from its subscribers and shall pay the money collected to the
comptroller not later than the 30™ day after the last day of the month during which the fees
were collected.* *  *(emphasis added)

§771.073 COLLECTION OF FEES AND SURCHARGES

(a) A customer on which e fee or surcharge is imposed under this subchapter is liable for the
fee or surcharge in the same manner as the customer is liable for the charges for services
provided hy the service provider. The service provider shall coliect the fees and surcharges
in the same manner it collects those charges for service, except that the service provider is
not required to take legal action to enforce the collection of the fees or surcharges. A fee or
surcharge must be stated separately on the customer’s bill. TEX. HEALTH & SAFETY CODE §§

771.0711 & 771.073 (Vernon 2003)(emphasis added).

The principal objeclive in the judicial construction of statutes is to determine and give effcct to the
intent of the Legislature. Legislative intent is evidenced primarily through the language of the statute.
The Court must first look at the plain meaning of the whole statute and not just individual provisions.
As this is a taxation statute, the Court relies on the general proposition that statutes imposing a tax
must be strictly construed against the taxing authority and liberally construed in favor of the taxpayer.
Alon USA, LP v. State, 222 S.W.3d 19 (Tex. App.-Austin 2005, pet. denied).

The Court first reviewed the plain Junguage of (he statute. The plain language states that the 911 fee
will be imposed on each wireless telecommunications conncetion. The plain language then describes
the collection and calculation methods to be employed.  These metheds include a calculation to
determine the fee, the manner in which it shall be collected, who shall collect it, and a requirement that
the consumer who is paying the fee be informed of the fiee on their bill. “T'he evidence before the Court
was that prepaid wircless service providers do not charge monthly fees, do not have monthly
subscribers and have limited contact, if any, with the consumers, On its face the statute is ambiguous
as applied to prepaid wireless service providers,

It is important to notc that this particular statute was enacted in 1997 and was silent as to how to
calculate or collect the fee in a prepaid wireless context. The Legislature is presumed to know the
industry it regulates and understands how it operates. Texas Health Ins. Risk Pool v, Southwest Serv.
Life Ins. Co., 272 S.W.3d 797, 802 (Tex. App.~Austin 2008, no pet.) Prepaid wireless services have
been available since the mid 1990s and became increasingly popular by the carly 2000s, The statute
was amended by the Legislatucc in 1999 and 2002, after prepaid wircless servives had become
prevalent, but those amendments did not define prepald wireless services and did not amend the
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Letter to Counsel
Cause No, D-1-GN-08-003039
February 2, 2010

collection or calculation provision to address the type of wireless communication services thal do not
bill monthly or have monthly subscribers,

In 2009, the Legislature enacted Tex. HEALTH & SArETY CoDE §771.0712. This statute specifically
identifies that it applies to prepaid wireless telecommunication services and changes the method of
collection (at the time of each transactipn); changes who should collect the fee (the seller and not the
service provider); and changes the fee (to 2% of the purchase price) for the prepaid wireless setvice
communications business model, This statute, in essence, creates a whole new method of collection
and calculation of the fee specilically lailored for prepaid wircless telecommunication services.

Tn reviewing subsequent legislation, and the effect it has on the interpretation of the original statute, the
Courl considered the following cases: Calvert v. Audio Center, Inc. 346 8, W ,2d 420 (Tex. Civ. App. -
Austin, 1961, writ ref'd n.r.e.)(holding that subsequent legislation which taxed component parts of &
radio, meant the prior statute did not include component parts in the definition of radio); £x Parte Ellis
275 S.W.3d 74 (Tex. App. — Austin 2008, pet. granted)(holding that subsequent legisiation which
created negotiable instruments as another category of the defined term “funds” changed the statule
rather than clarified existing law); and Sharp v. Caterpiliar, Inc., 932 S.W.2d 230 (Tex. App-~Austin
1596, writ denied) (holding that the plain language of the statute cvidenced legislative intent where the
Legislature specifically noted that the amendment to the statute was intended to clarify existing law
and not make a substantivc change.) When subsequent legislation differs significantly from prior
legislation, there is a presumption that the subsequent legislation changed existing law rather than a
clarified it. Ex Parte Elfis, 275 8,W.3d at 100, This presumption may be rebutted by some showing,
Legislative history or otherwise, that the Legislative intent was that of clarification and not change. /d.
As the Legislature is explicitly silent as to whether TEX. HEALTH & SAFETY CODE §771.0712 is merely
a clarification of existing law and not a substantive change, and there is no proper Legislative history
to draw upon, the Legislative intent is unclear and the presumption of change rather than clarification
has not been rebutted, The Court finds that Tex, HEALTH & SAFETY CODE §771.0712 is a change to
existing law and not merely a clarification of existing law.

Therefore, based on the discussion above, the Court finds that Chapter 771 of the Texas Health and
Safety Code does not apply to prepaid wireless telecomimunication service providers and Plaintiffs are
precluded from being subjected to the requirements of Chapter 771 for 2001 — 2005.

The Court will sign the Order submitted by the Plaintiffs and will send the parties a file stamped copy.
If you have any questions regarding this matter, please contact my office at (512) 854-4023,

i
Yours very truly,
dge Orlinda L. Naranjo

119th District Court, Travis County

OLN:jad
x¢:  Ms, Amalia Rodriguez-Mendoza, District Clerk
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No. D-1-GN-08-003039
IN THE JUDICIAL DISTRICT OF = ,

> é.t';;:. om

TRACFONE WIRELESS, INC., and

§
VIRGIN MOBILE USA, L.P., § A g M
Plaintiffs, § - ?'
§ ZF R
v. § TRAVIS COUNTY, TEXAS 539 [
: 255
COMMISSION ON STATE § B
EMERGENCY COMMUNICATIONS, § __~_§ %’ .
Defendant. § 126th JUDICIAL DISTRICT W e ‘
FINAL JUDGMENT

On November 18, 2009, the above-captioned cause came on for final hearing before the
Court of plaintiffs’ petition for judicial review of the Final Order of the Commission on State
Emergency Communications (CSEC) in CSEC Case No. 2006-01 in SOAH Consolidated Docket
Nos. 477-66-2682 and 477-06-2683 signed and dated June 20, 2008 (the Final Order). After
reviewing and considering all the pleadings, the administrative record, the briefs, and the
arguments of counsel, the Court is of the opinion that CSEC erred in the Final Order in its
ﬁndirigs of fact and conclusions of law and that the Final Order should be REVERSED. CSEC
erroneously concluded that Texas Health & Safety Code §§ 771.0711 and 771.073 apply to
TracFone Wireless, Inc. and Virgin Mobile USA, L.P. and their end users during the periods at

issue. I is therefore ORDERED, ADJUDGED, AND DECREED that the Final Order is

REVERSED in its entirety. : }1
1¢¢

| e pas Tnarrin
It is FURTHER ORDERED that costs shall be taxed against -

’ ®-mtemaer All relief not specifically granted herein is denied. This judgrnent is final, disposes

of all claims and all parties, and is appealable.

Signed Fﬁlﬂ ruory &y 2D
November———2009~

(O/x‘inda Igaranjo, Judge Presiding
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