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I. INTRODUCTION

This Reply Brief is offered by Petitioners in reply to the
Respondent’s Answer to Petiti;)n for Review. In its Answer to Petition for |
Review, Respondent requests that, if the Petition for Review is granted,
that the Supreme Court also review the Court of Appeals ruling that
“Washington Trust cannot establish Mr. Reynolds had actual authority to
act on behalf of the partnerships.” Appendix at page A-10. The
Respondent’s reservation of review of this issue should be denied on the
basis that such ruling does not conflict with existing decisions and was not

erroneous.

II. STATEMENT OF THE CASE

See Section D of Petition for Review.
III. ARGUMENT
The considerations governing acceptance of review are set forth at

RAP 13.4(b). That section states:

... A petition for review will be accepted by the
Supreme Court only: (1) If the decision of the Court of
Appeals is in conflict with a decision of the Supreme Couut;
or (2) If the decision of the Court of Appeals is in conflict
with another decision of the Court of Appeals; or (3) If a
significant question of law under the Constitution of the
State of Washington or of the United States is involved; or
(4) If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court.



‘It appears that Washington Trust Bank (“WTB”) argues that review should
be accepted under RAP 13.4(b)(1) and (2), on the basis that the Court of
Appeals decision conflicts with existing decisions of the Supreme Court
and the Court of Appeals. The ruling below on the issue of Mr. Reynold’s
authority on behalf of the partnerhips is not in conflict with existing
precedent and was not erroneous.

A. Revnolds did not have authority to purchase hay for and on behalf

of the Petitioners.

A partner can bind a partnership to a contract if: (1) the partner has
actual authority to act for and on behalf of the partnership; or (2) the
partner acts within the ordinary course of the partnership business so that
it appears, to the other party to the contract, that the party has apparent
authority. In short, the inquiry is.did the partner have actual authority or
was the partner acting with apparent authority?

1. Revnolds did not have actual authority.

Reynolds did not have actual authority to bind the Petitioners to

the purchase of hay from Hodges. Actual authority arises only from

agreement amongst the partners. Swanson v. Webb Tractor & Equip. Co.,
24 Wn.2d 631, 648 (1946). WTB argues that Reynolds had actual

authority to purchase hay for and on behalf of the Partnerships, although it

does not and cannot point to any basis in the record to support this



conclusion. To the contrary, by contract the burden to feed the cattle
rested with a third-party, Reynolds Dairy, the sole proprietorship in which
the Petitioners had no interest. (CP 130, 137, 144, 145, 179).

The Partnerships were formed for the sole purpose of investing in
registered dairy cattle. (CP 179). Likewise, Dr. Marvin Chamberlain,
individually, acquired dairy cattle for the purpose of investing in
registered dairy cattle. (CP 136, 143, 179). The Partnerships and
Chamberlain did not own the facilities necessary to milk the cattle and did
not intend to operate a dairy. (CP 60).

Reynolds, individually and in his own behalf, owned and operated
a dairy with all of the.facilities necessary to milk cattle. (CP 130, 137,
144, 145, 179). The Petitioners leased all of the cattle owned by the
Partnerships and Chamberlain to the Reynolds Dairy. (CP 60-61, 179-
180). Under the terms of the rental agreement, the Reynolds Dairy was to
pay One Dollar ($1.00) per day for each cow in milk and the Reynolds
Dairy was solely responsible to provide and pay for the cost of all feed,
veterinary care and other expenses of maintaining the herds while the
cattle were at the Reynolds Dairy. (CP 136, 155-156, 179-180).

As is evident, the obligation to feed the cattle rested solely and
exclusively with Reynolds, in his individual capacity as owner of the

Reynolds Dairy and as lessee of the cattle. Under such circumstances,



how is it that Reynolds could be said to have actual authority from the
Partnerships and Chamberlain to purchase hay for the cattle on behalf and
as an obligation of the Partnerships? The unavoidable conclusion is that
he did not. That obligation was his and his alone.

WTB’s contention that Reynolds had actual authority has no
support in the record. WTB argues that as between the partners, Mr.
Reynolds was responsible for feeding the cattle.” The only reference
WTB makes to the record to support this alleged fact is CP 65, lines 10
through 13. The cited Clerk’s Papers consist of a portion of the deposition
of Dr. Dean Koesel consisting of the following:

Q. You testified about Mr. Reynold’s contribution to the

TBM cattle and, I think, two-year-old cattle. Was one
of the things he contributed providing feed to the
animals?

A. He fed the animals.

As is apparent, Dr. Koesel testified that Mr. Reynolds fed the cattle but he
did not testify that Mr. Reynolds fed the cattle on behalf of the
Partnerships or that he had actual authority to purchase feed on behalf of
the corporation. That this is an unjustified stretching of Dr. Koesel’s
testimony is revealed by looking to the construction WTB placed upon

that same testimony in its pleadings submitted in support of WIB’s

motion for summary judgment. In the pleading entitled “Facts in Support



of Plaintiff’s Motion for Partial Summary Judgment,” WTB construed that
same testimony to mean merely that “Mr. Reynolds was responsible for
feeding the cattle.” (CP 103).

WTB’s effort to remold the testimony of Dr. Koesel to support its
argument of actual authority directly contradicts the clear and unequivocal
testimony of every single other party to this transaction including Mr.
Reynolds himself. In deposition, Mr. Reynolds testified that he was
responsible under the lease to feed the cattle.

Q. While you were renting cattle and they were

milking, whose responsibility was it to provide the
labor to feed them?

A. I did.

Q. Okay. And whose responsibility was it to purchase
‘feed for them during that period?

Al That period, I was.
(CP 155-156).

The foregoing is not the only instance in which WTB
mischaracterizes the facts. In the Answer to Petition for Review, WTB
inaccurately paraphrases Chamberlain’s testimony to suit its purposes. At
footnote 5 on page 16, WTB states:

Under the terms of the agreements between the

partners, “ . . . Reynolds was solely responsible to pay for

the cost of all feed, veterinary care, and other expenses of
maintaining the cattle while the cattle were on the



Reynolds Dairy, including the bull calves and cull cows
until such animals were removed from the dairy.” (C.P. at

p. 180, 1. 1-3)

(Emphasis added). The actual testimony from Chamberlain’s declaration

is as follows:
Under the terms of this lease arrangement,

Reynolds Dairy was required to pay to the Lessors rent of

$1.00 per day for each cow that was in milk. In addition,

‘Reynolds was solely responsible to provide and pay for the

cost of all feed, veterinary care, and other expenses of

maintaining the cattle while the cattle were on the

Reynolds Dairy, . . .

(CP 179-180) (Emphasis added).

Neither Dr. Koesel’s testimony or Chamberlain’s testimony
support WTB’s contention that Reynolds’ responsibility as a pariner was
to buy feed for the cattle. How can it be argued that the Partnerships
expressly or impliedly authorized Reynolds to buy hay on behalf of the
Partnerships where the Partnerships by contract (the lease of the cattle)
delegated that obligation to the Reynolds Dairy?' The responsibility to
feed the cattle fell solely and exclusively upon Reynolds in his individual
capacity as the sole proprietor of the Reynolds Dairy. The “only

conclusion supported by the record is that Reynolds did not have the

actual authority of the Partnership or Chamberlain to buy feed.

1 In King v. Riveland, 125 Wn.2d 500, 507 (1994), the Washington Supreme Court stated,
“Actual authority may be express or implied. Implied authority is actual authority,
circumstantially proved, which the principal is deemed to have actually intended the agent to
possess.”



Since there existed no agreement amongst the partners bestowing
actual authority upon Mr. Reynolds, WTB resorts to blurring the line
between the Partnerships and the dairy. WTB contends that since Mr.
Reynolds was a partner as well as the owner of the dairy, Mr. Reynolds'
purchase of the hay should be attributed to both entities. This contention
contradicts the accepted principles that a partner may pursue his own
individuél business interest separate and apart from the partnership, may
contract on his own behalf, binding only himself and not the partnership,
and may transact business with a partnership in which he is a partner, for
which such purposes he shall be treated as though he is not a partner.

RCW 25.05.165(6); Alaska Pac. Salmon Co. v. Matthewson, 3 Wn.2d

560, 563 (1940); S9A Am. Jur. 2d Partnership § 303. The fact that
Reynolds was both a partner and the sole proprietor of Reynolds Dairy
does not make the hay obligation he incurred a debt of the Partnerships'
unless he had actual or apparent authority.

As its final effort to establish that Mr. Reynolds had the actual
authority of the Partnerships to buy the hay from Hodges, WIB points out
that the cattle had to be fed in order to maintain their health and value and,
therefore, the feed served to Beneﬁt the partnership. Once again, actual
authority arises only from the expressed or implied agreement amongst the

partners. The only conclusion that is supported by the record is that



Reynolds did not have actual authority to buy hay for and on behalf of the
Petitioners where that obligation was placed upon his éeparate and solely
owned dairy in which the Petitioners had no interest.

2. Revnolds did not have apparent authority.

In the absence of actual authority, the conduct of a partner may
still bind the partnership if the partner is acting with apparent authority.
“Apparent authority” exists only if a third-party has a reasonable belief
that the partner has authority to act for the partnership. This point was

recently addressed by the Washington Supreme Court in its September 18,

2008, ruling in Ranger Ins. Co. v. Pierce County, 164 Wn.2d 545, 555
(2008), wherein the Supreme Court stated:

An agent has apparent authority to act for a principal only
when the principal makes objective manifestations of the
agent's authority “to a third person.” King v. Riveland,
125 Wn.2d 500, 507, 886 P.2d 160 (1994). To create
apparent authority, a principal's objective manifestations
“must cause the one claiming apparent authority to
actually, or subjectively, believe that the agent has
authority to act for a principal [and] be such that the
claimant's actual, subjective belief is objectively
reasonable.” Id. (citing Smith v. Hansen, Hansen, &
Johnson, Inc., 63 Wn. App. 355, 363, 818 P.2d 1127
(1991)). Manifestations of authority by the purported
agent do not establish apparent authority to act. Lamb v.
Gen. Assocs., Inc., 60 Wn.2d 623, 627, 374 P.2d 677
(1962).




In King v. Riveland, 125 Wn.2d 500, 507 (1994), the Supreme Court
stated that “apparent authority” is based, amongst other things, upon the
subjective belief of the affected third-party:

With actual authority, the principal's objective
manifestations are made to the agent; with apparent
authority, they are made to a third person. Smith, at 363.
Such manifestations will support a finding of apparent
authority only if they have two effects. First, they must
cause the one claiming apparent authority to actually, or
subjectively, believe that the agent has authority to act for
the principal. Second, they must be such that the claimant's
actual, subjective belief is objectively reasonable. Smith, at
364.

In short there is a two part test for apparent authority: (1) did the third-
party subjectively believe that the agent/partner had authority, and, if so;
(2) was such belief reasonable?

WTB alleges facts which it contends gave Reynolds’ apparent
authority. Some of those facts are as follows:

o “The animals had to be fed regardless of which of the
partnership purposes were being served.” [Answer to
Petition for Review, page 16];

e “Tt was apparent that Mr. Reynolds was conducting a cattle |
operation on his premises. Feeding cattle is an apparent
component of conducting a cattle operation.” [Answer to
Petition for Review, page 18];

In addition to the foregoing, WTB also states, “Mr. Hodges reasonably

concluded that Mr. Reynolds’ purchase of the hay and straw was

“incident” and “appropriate” to the conduct of the business of the



Partnerships,”” although WTB gives absolutely no reference to the record
to support this assertion.

WTB seemingly misses the point. While these facts might, in
other circumstances, support a finding of apparent authority, they do not in
this case because Hodges did not subjectively believe that Reynolds was
acting for the Partnerships.

In the present case, Hodges knew of the existence of the
Partnerships and knew that he was selling hay to Mr. Reynolds, in his
individual capacity. During the time Hodges was delivering hay to
Reynolds Dairy, Hodges knew the following facts:

a. Chamberlain and Reynolds were partners in River
Gorge (CP 83, 85-86, 162, 164, 165);

b. That River Gorge produced dairy cows (CP 86, 164,
165);

c. That River Gorge owned a portion of the herd on
the Reynolds Dairy (CP 85, 164, 165);

d. That Reynolds was obligated to pay rent on the
River Gorge cattle (CP 87, 166, 167);

e. That the proceeds of the milk were being paid by
the purchasers of the milk directly to Reynolds and
not to Chamberlain, River Gorge or TBM (CP 86,
165);

2 Answer to Petition for Review, page 19.

10



It was Hodges’ specific understanding that Reynolds, not River Gorge or
any of the Petitioners, was obligated to pay for the hay Hodges delivered
to Reynolds. In this respect, Hodges testified as follows:

Q. In your - - over the course of obviously this three-

year period we’re talking about and your
conversations with Mr. Reynolds, was it ever
discussed or did you discuss with Mr. Reynolds
whose obligation it was to feed the River Gorge
cattle?

A. Specifically I don’t think we discussed it, because I

guess it’s obvious. It depends on where the cattle
are. If they are at Reynolds’ facility, of course, he
is responsible. If they are at Marvin’s facility, then
he would be responsible. But, specifically, we
didn’t discuss that.

(CP 168).

All payments Hodges received were by check written on
Reynolds’ account. (CP 83-84, 162, 163). No payment to Hodges ever
originated from Chamberlain (CP 8, 1623). Hodges never spoke with
Chamberlain about the unpaid hay account. (CP 83, 162). Hodges never
made an effort to contact Chamberlain about getting payment on the
unpaid hay account. (CP 170). On the financial statements Hodges
prepared for his bank, Washington Trust Bank, he identified the unpaid

hay account receivable under the name “Dan Reynolds” and never

identified an account receivable under the name of Chamberlain or River

Gorge. (CP 170).

11



Hodges was aware of both the existence and purpose of the
Partnerships. It was his understanding and belief that it was Mr.
Reynolds® sole and exclusive responsibility to feed the cattle, that he was
selling hay to Mr. Reynolds, not the Partnerships, and that Reynolds, not
the Partnerships, were responsible to pay him. It had not been made to
appear that Mr. Reynolds was acting for the Partnerships. Mr. Reynolds
was not acting on behalf of the Partnerships with “apparent” authority or
any authority, for that matter. Neither Mr. Hodges nor anyone else ever
believed or claimed that the Partnerships had any responsibility for the bill
until Washington Trust Bank, which was not a party to any of these
events, took an assignment from Mr. Hodges. Simply put, there exists not
one scintilla of evidence to support a conclusion that Mr. Reynolds had
actual or apparent authority to purchase hay for and on behalf of the
Partnerships. All of those involved, including the seller, Mr. Hodges,
understood he was acting for himself.

IV. CONCLUSION

The Court of Appeals found that "Washington Trust cannot
establish Mr. Reynolds had actual authority to act on behalf of the
Partnerships." Mr. Reynolds did not have actual authority to purchase hay
on behalf of the Partnerships for the purpose of feeding the cattle insofar

as the obligation to feed the cattle was that of Mr. Reynolds alone.

12



Likewise, Mr. Reynolds did not have apparent authority to purchase hay
from Mr. Hodges on behalf of the Partnerships as is apparent from the fact
that Mr. Hodges did not subj ectivgly believe that Mr. Reynolds was acting
for the Partnerships. The Court of Appeals did not err in finding that Mr.
Reynolds was not acting on behalf of the Partnerships when he bought hay
from Mr. Hodges. Washington Trust Bank's request for review of this
issue should be denied. |
DATED this 13th day of April, 2009.
Respectfully submitted,

RIES LAW FIRM, P.S.

By (}/ "

Christopher F-RiesWSBA #23584
Attorney for Petitioners
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 FILED
JAN - 6 2009

In the Office of the Clerk of_‘ Court
" WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

WASHINGTON .TRUST BANK, a No. 26880-2-11
Washington banking corporation, : :

" Respondent, Division Three

V.

, : , UNPUBLISHED OPINION
- RIVER GORGE, a partnership; TBM ‘
SYNDICATE, a partnership; MARIN
CHAMBERLAIN and MRS. MARVIN
CHAMBERLAIN and the marital
community comprised thereof,

N Soar Nt st S s e s o e "t e e e

 Appellants.

‘BROWN, J — Russell Dan Reynolds, Marvin Chamberlain, D.V.M., and Dean
 Koesel, D.V.M., formed two separate partnershibs, Which purchased, bred.,_and soid
registered dairy c'aftﬂe.' The cattle from botﬁ partnership's_liv’ed ata dairy owned by MI;.
‘Reynolds. ‘Mr. Reynolds was respohsible fof providfng feed for the _catﬂé, and for

B , app(oximately three yeérs, he purchased hay for the cattle from Jerry E. Hodges. Mr.

. -,R?VP—R'F'.S failed to péy for a majority of the hay delivered. M. Hodges assigned any

R _ _clai‘m ?r_elat,ed to the hgy‘bill to Washington Trust B_ank, _V'Va_s_,hington Trust Bank sued =

. bpth,partne}r_ships, and the trial court granted partial summary judgment in its favor,



No. 26880-2-111
Wash. Trust Bank v. River Gorge

finding the partnerships liable for the hay bill. The partnerships appeal. We find the
partnershlps liable for the hay bill under the doctrine of unjust enrlchment, and affirm.
FACTS
- Mr. Reynolds, as a sole proprletor,.operated a dairy located in Quincy,
Washington. In-1998, Mr. Reynolds and Dr. Chamberlain formed a partnership, known
as River.Gorge Holsteins (“River Gorge”). The purpose of the partnership was to
purchase, breed and eventually sell reglstered dalry cattle. The River Gorge cows
spent the first portion of their lives at Mr. Reynolds”dalry, and then were transferred to
Dr. Chamberlain’s property for a penod of time. After Dr. Chamberlaln artifi cnally
.lnsemmated the cows, they were transferred back to Mr Reynolds dairy, where they
calved and were then milked. | | ‘ |
Also in 1998, Mr. Reynolds, Dr. Charnberlain, and Dr. Koesel formed a

: partnership known as TBM Syndicate. The purpose of the partnership was also to

-purchase, hreed.,, and eventually sell registered dairy cattle. Like the River Gorge cows,
-, the TBM Z'Sy‘ndicat_e cows spent the first portion of their lives at Mr. Reynoldsl da-iry-, .,then

‘were transferred to Dr. Chamberlain’s property and returned to Mr. Reynolds daury

‘after they were artificially | lnsemmated The TBM Syndicate cows remamed at Mr.
Reynolds’ dairy to calve and give milk.

Whlle thelr cattle remamed at Mr. Reynolds dalry, Rlver Gorge and TBM

Syndlcate (collectlvely “the partnershrps”) charged Mr. Reynolds rent in the amount of

- one dollar per day, per cow. This rent was only charged for the days each cow



No. 26880-2-111
Wash. Trust Bank v. River Gorge

. produced milk. Any profits from the sale of milk from the partneréhip cows belonged to
Mr. Reynolds; the partnerships were not entitled to these profits.
Further, while the parthership cattle were at Mr. Reynolds’ dairy,'l\'/lr. Reynolds

was responsible for purchasing feed for the cattle. ‘Mr. Reynolds was also responsible -

. for other expenses associated with maintaining the partnership cattle, including

veterinary costs.

-From spring 2002 throdgh April 2005, Mr: Reynolds purc_;hased héy‘ to feed the-
" partnership cattle from Mr. Hodges. Initially, Mr. Reynolds paid Mr. Hodges when the SR
hay was delivered. During the summer of 2002, the regular payments ceased, and from
that point through April 2005, Mr. Reynolds made limited payments to Mr. Hodges. Mr. -
Reynolds incurred a substantial obligation for the hay he accepted without making_ |
payments. All payments received’frbm' Mr. Reynolds by Mr Hodgés'Cam'e in ‘the form
of a check ‘written in Mr.'Reynolds’ narhe only or via automatic withholdings from the
. milk proceeds received by Mr. Reynolds. S
| . The partnership cattle vyere br_éd"wh'ilé at M'r.'Reyn"olds"'da'iry'," in’créésing the size
. of fhe,_herds.-. All of the partnership cattle consumed the hay purchased by Mr. Reynolds
from Mr. Hodges. | |

- -On June 3-4, 2005, the partnerships sold their cattle at an auction. - The proceeds

.- - from the River Gorge cows were split 'edUally‘be't'ween Dr. 'thambé'rilaih"'énd Mr.

“- - Reynolds. - The proceeds from the TBM Syndicaté cows were split equally between Dr.

' Chamberlain, Mr. Reynolds, and Dr. Koesel. ©~



No. 26880-2-11l
Wash. Trust Bank v. River Gorge

Mr. Hédges’ hay bill remained outstanding. He assigned any claim regarding this |
bill to Washington Trust Bank (“Washington Trust”).
; Washingtdn Trust sued the partnerships and Dr., Chamb‘erlaih, alleging Mr.
.. Reynolds pur,cvhasedthe hay from Mr. Hodges on behalf of the partnerships, and
- therefore, the pa,r__tnérships are liable for the hay.-1 Washington. Trust -moVed fo_r' partial
- summary judgment on the issue of iiability, arguing it was entiﬂe‘d- to relief based on |
partnership liability, or the alternative, based on the doctrine of:unjust enrichmént. The
l_pért_nerships_ﬁle_d a cros&rﬁotio_n for partial summary judgment, also on the 'iss_ue of
liability. |
In support of their motions, both par‘cieé submitted éxcerpt_s from Mr. Hodges’ ,
: depoéiﬁon. Mr. Hodges deposed he knew Dr. Chamberlain and_ Mr. Reynolds were
-+ partners in River Gorge. He further deposed he knew River Gorge owned a portion of

the cattle on Mr. Reynolds’ property, and that Mr. Reynolds “was supposéd to pay some

sortof rent on the cattle.” Clerk’s Papers (CP) at 87. Mr. Hodges deposed he sold =

....the-hay to Mr. Reynoldé’ business, “Dan-Reynolds Dairy.” CP at 85. He further

.- deposed he did not contact Dr. Chamberlain about the hay bill,,‘v‘[b]ecause he _wésn’t the =

person | dealt with on the hay.” CP at 170. Mr. Hodges deposed he had an account -

. .- .".In addition to the partnership cows, Dr. Chamberlain also leased his own cows ~ - =7
- to Mr. Reynolds. Therefore, Washington Trust also alleged Dr. Chamberlain is liable for

- -, the hay his cows consumed because Mr. Reynolds purchased this hay as Dr. .. o
... Chamberlain’s agent. However, it appears Washington Trust only proceeded against

_D’_,l_':.,,C'h__'ambe_[la'ihlioh a theory of partnership liability. The trial court only ruled on Dr."
~.Chamberlain’s liability as a partner for hay consumed by the partnership cows. Further,
___in-.}i’:cs brief, Washington Trust acknowledges it “is not seeking to recover from the

4
A-4



No. 26880-2-111
Wash. Trust Bank v. River Gorge

receivable for Mr. Reynolds, but not fo:r‘Dr. Chamberlain or River Gorg’e. 'Addition'al'ly, -

Mr. Hodges deposed he and Mr. Reynolds did not discuss who had the obligation to

feed the River Gorge cattle. | |

_ Additionally, both partles submiitted excerpts from Mr. Reynolds’ deposrtlon Mr.

* Reynolds deposed the milk proceeds he recelved from the River Gorge cattle went -

- toward their expenses rncludlng the hay they consumed. In addrtlon Mr Reynolds
deposed he did not ask Dr. Chamberlaln or Dr. Koesel to contnbute to the hay bill
because “I didn’t think they would.” CP at 148. .

In support of its rnotion, Weshington'Trust submitted excerpts from Dr. Koesel's
deposition. When asked if Mr. Reynold‘s eve._r discnssed the hey bill with hirn, Dr.

‘Koesel stated, “[n]ot specifically. Before the. sale, he just mentioned he owed for hay.”

CP at 64-65. '
In his declaration snbmitted in support'of the_.pa'rtnerships’ motion, Dr. -

- Chamberlain declared, “I-did not .know [Reynolds Dairy] was haying difﬁcu‘lties'paying
. for rejed." CP at 180. He further declared, I did not become aware of the problem with

- the unpaid hay accountor’the extent'IOf'thet account until*Aprit, 2005, when [Mr.] .-

- Reynolds told me that he could no longer continue to afford to operete the dairy or h

provide feed to the cattle.” CP at 1_81.“

- A_fter-a}:}'hearing on the'rnotions,:j the triaxl:_cour't‘i’_g,ranted.'Wa_shi'n}gton Trust's motion -

- for partial summary judgment, and d’e,_ni_e_dth"e'partne:r'ship_s"'ffrnotiOn.‘ 'The’ trial court ruled RN

: Partnershlps for the hay consumed by cattle owned solely by .Dr. C'hérnherlain.”v
ResptBr at 14. o



No. 26880-2-111
Wash. Trust Bank v. River Gorge

the partnerships, and Dr. Chamberlain, are liable for the hay from Mr. Hodges, '
consumed by the partnership cattle. The partnerships unsuccessfully moved for
‘reconsideration. |

We accepted discretionary review.. |

'ANALYSIS

‘The issue is whether the trial court erred in granting "partialvs‘ummary judgment in
favor of Washington Trust, ruling the pertnerships_ are liable for the h,ay from Mr.
Hodges, consumed by the partnership cattle. The partnerships contend the hay bill is a
- debt incurred by Mr. Reynolds on his own behalf, not on behalf of the partnerships.
) A_Iternative.ly, the partnerships contend Washington Trust.is notentitled to relief under
the doctrine of unjust enrichment. _

We review a trial court’s grant of summary judgment de novo, engaging in the

same inquiry as-the trial court. Lybbert v. Grant County, 141 Wn.Zd 29,‘34, 1P.3d 1124

-+ (2000). Summary judgment is- proper if there is no genuine issue of material factand -

* the moving party is entitled to judgment as a matter;o_f;law, CR 56(c). “A material fact is-
. -onethat affects the outcome of the litigation.” 'Qweh_.__v.v;B_urlington_N. & SanfaFe R.R.,
153 Wn.2d 780, 789, 108 P.3d 1220 ‘(20:0:5). .When._.po_nsjderihg.a-sumn'f)aryju,dgrnent_ |

. motion, the court must construe all facts and reasonable inferences in the light most

o favorable to the nonmovmg party. Lybben‘ 141 Wn 2d at 34. Further summary

- Judgment may be rendered on the issue of Ilabllrty alone although there isa genume

. issueas to the amount of damages.” CR 56(c).



No. 26880-2-111
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' In its motion for discretionary review, the partnerships acknowledged there are
- . no.genuine issues of material fact.? Accordingly, the issue before us is whether
Washington Trust was entitled to judgment as a matter of law.

Partnership Liability

The partnerships first contend the hay bill is a debt incurred by Mr. Réynolds‘on
his own behalf, not on behalf of the partnerships. | | |

“Each ,partner is an'ageht of the partnership for the purpose of its bﬁsinesé'." N
RCW 25.05.100(1). Furthermore: |

An act of a partner, including the execution of an instrument in the
partnership name, for apparently carrying on in the ordinary course the
partnership business or business of the kind carried on by the partnership
binds the partnership, unless the pariner had no authority to act for the
partnership in the particular matter and the person with whom the partner
was dealing knew or had received a notification that the partner lacked
authority. : ' o o -

RCW 25.05.100(1).
. Inaddition, “when a contract is made in the name of an individual but for tfie
benefit of the. partnership, there is implied Iiafbilzity:on the part of other pé'rthé'r's‘ even
" though’ they are notnamed.” Barmies v. MoLendon, 128 Wn.2d 563, 572, 910 P.2d 469

(1996) (citing Warren v. Rickles, 129'Wash. 443, 445, 225 P. 422 (1924), affd, 134
' Wash. 701,234 P. 673 (1925)). However, “[ijn order to bind unnamed pa'r'fn"érs'," the

_ obligation must be within the scope of the parthership business or the proceeds must be

2 For the first time in their reply brief, the pértherShips‘-aSsert “there are genuine

.. issues of fact warranting trial for which the trial court's ruling must be overturned.” ,
- Reply Br..of Appellant at 17. However, Washington appellate courts will not consider

7
A-17



No. 26880-2-I11
Wash. Trust Bank v. River Gorge

used in the business or for the beneﬁt of the firm.” Id. at 573 (citlng, Collyerv. Egbert,
200 Wash. 342, 348-49, 93 P.2d 399 (1.:939)). '
. Here, the business of the partnershipsvv_\vas to.purchase,' breed, and e_yentually
.. sell registered dairy cattle. Thus, feeding th.e:‘.p.artn_ershlp cattle was for “carrying on in
- the ordinary course the partnership bus_in:ess_ or business of the kind carried on by the
partnership.” RCW 25.05.100(1).
However, the more difficult question is whether Mr. Reynolds. was acting in his

capacity as a partner when he purchased feed for the partnership cattle. Although Mr.

: Reynolds was a partner in Rlver Gorge and TBM Syndlcate Mr Reynolds: was also a
sole propnetor operating a darry As a sole propnetor Mr. Reynolds paid rent in
exchange for receiving the milk from the _partnershrp cows. All.partles ag._ree he was

. also responsible for purchasing feed 'forvv‘t'he partnership cattle. Furtne'r, according to Mr.
Reynolds the mllk proceeds from the River Gorge cattle were used to cover their

) expenses, rncludlng the hay they consumed.

. . In light of these established facts, it cannot be said that Mr. -Reynoldsv"purchase_

. of hay ifrom Mr. Hodges was in his capacity as a partner ofi'Rive.r_Gorge-and,,TB’M_

Syndicate. Rather, Mr. Reynolds’ purchase.of hay was in his capacity of a sole
proprietor-operating a dairy. When the partnerships leased their cattle to Mr. Reynolds
- individually, and agreed to allow Mr. Reynolds to keep the milk proceeds, he assumed

_the obligation to provide feed to the cattle.

L arguments raised for the first time in a reply bnef Lewzs V. Clty of Mercer Island 63
Wn App 29 31 817P2d 408 (1991) . L
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Likewise, cohtrary' to the assertion of Washington TrUst,_tVlr. Reynolds did not
have actual or apparent authority to purchase hay on behalf of the partnerships. See
Kihg v. Riveland, 125 Wn.2d 500, 507, 886 P.2d 160 (1994) (stating “[a]n agent's
authority to bind his principal may be of two types: actual or apparent’).

- “When an agent has actual authority to act on behalf of the principal, the agent's
- exercise of the authority binds the pri'noipat " Blake Sand & Gravel, Inc. v. ‘Saxon, 98

‘Whn. App. 218, 223, 989 P.2d 1178 (1 999) “Actual authonty may be’ express or

rmplred ” Klng, 125 Wn.2d at 507. “lmphed authorrty is actual authorlty c:rcumstantlally
proved, whrch the pnnc:pal is deemed to have actually lntended the agent to possess g
Id. Implied actual authonty depends upon objectlve manrfestat!on from the prlncrpal to
the agent. /d. The most common example of i‘mplied actual authority is when "the :
~ agent has consistentty exercised some power not express1y gi\ren to,the'ageht and the
. ',principat,.kn‘owing of the same and making no obj,ection,' has tacitty sanctioned |
‘continuation of the practice.” Id. | R

" Here, the partnerships did not ekp"r'es'sly or:im'pliedly authorize Mr. R"e'fmolds to

.:_ purchase hay on behalf of the partnershrps Rather Mr Reynolds assumed the -

responsubrhty of purchasmg hay for the partnershlp cattte in h|s capaCIty of a sole o
propnetor operating a dalry R | |
_ =+ Regarding apparent authority, ‘[a]n a'gent"has'appar‘ent auth.ority to actfora |

] p.rinoipal_ only.when the principal makes objective manifestations of the agent’s authority

. toa thrrd person. ” Ranger Ins. Co v P/erce Couniy 164 Wn.2d 545 555, 192 P 3d

... . 886 (2008) (quotmg Klng, 125 Wn.2d at 507) Further “a pnncrpal’s objective

9
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- manifestations ‘must cause the one claiming apparent authority to actually, or
subjectively, believe that the agent has authority to act for a princ_ipal [a'nd] be such that
the claimant's astuai,' subjective belief is objectively reasonable.” ‘, Id (quoting King, 125
s Wh.2d at 507). “The burden of establishing _apparavnt authority rests on the one
assetting its e%istence.” ‘State v. French, 88 Wn. App. 586, 595, 945 P.2d 752 (1997).'
| Here, although Mr. Ho.dges. k_hew of the existance of _Ri_ver_Go.rge,_ and that this -
partnership owned a portion of the cattle on Mr. R_e_yn.olds’ propsrty, neither River Gorge
. ,hor TBM Sync'iicvate made any m'anifestations to }Mr. Hodges that would lead him to
. --believe Mr. Reynolds was acting with the apparent authority of the parinerships. See
~Ranger Ins. Co., 164 Wn.2d at.55_5. i\/ir. Hc_)ciges ac_khowisdged he solely dealt with Mr.
Reynolds. Accordingly, Washington .Trustcannot establish Mr. Reynolds had apparent

_authority_ to act on behalf of ths_ partnerships.. See French, 88 Wwh. App. at 595. -

Uniust.En_richm}e.nt |

- Next, the partnjerships contend Washington Trust is.not entitled to relief under the
doctrine of unjust enrichmeht. . .
| . _' “Unjust enrichment IS the 'methpid of tecovery for the valus,‘vp_f i_thevben_eﬁt;r_étained ‘
v __-,._v,_.:ahseht any contractual reiati_ortship because thiqns of fair;nes‘s'_.a,nd_ij_usti__c'e réquite it.”
~Young v. Young, 164 Wn.2d 477, 484, 1 Qi P.3d 1258 (21008). ‘A claim of unjust
. --,..snriéh_ment requires proof of three eisu_rhertts:‘- (1)the de‘fen}c.iant receives a benefit, (2)
5_..._:,;t,he re_c’eivedv hsneﬁt »is at ths plaintift’ls_-.exbsns:s_,.and (3) thev pircurh,stancés make it |

- - unjust for the defendant to retain the benefit without payment.” /d. at 484-85. .-

10
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Here, the partnerships received a benefit at the excensevof'Mr. Hodges, in that
their cattle were sustained by the hay provided by him. Thus, the remaining question is
whether it would be unjust for the partnerships to retain this benefit without paying for it.

-See Young, 164 Wn.2d at 484-85. Washington Trust argues the doctrine of unjust |

enrichment applies here, relying on Costanzo v. Lawrence, 64 Wn.2d 901, 305 P.2d 93

(1964).

| - In Costanzo, Sem Lawrerice and Norman Harris fo?rm:ed a pértnefship', with 'the )
purpose of purchasing, bre-eding, feeding, and selling c'::zt’tl'ej ’Subeequently, Mr.
Lawrence and Mr. Harris moved their cattle onto a ranch owned by the plaintiff. /d. t
.902. They entered into & Ieese with an option t‘o purcha‘s'e-t.he rench, with M'r..Harris ’

named as the lessee. /d. Mr. Lawrence did not sign the lease, but he did participate in

the lease negotiations, helped pay rent, and retained the right to exercise the optionto =

purchase if Mr. Harris chose not to. /d. The plaintiff stored a large aniounf of hay on - -
‘the ranch. Id. The lease provided if Mr. Harris exercised the option to purchase, the
hay would be sold to him ata set price; if not, Mr. Harris could either pay for or replace

any hey consumed. Id.

‘M. Lawrence and'Mr. Harris later terminated their partnershlp Id Mr Harns T

Co then exermsed the optlon to purchase the plamtn’f’s ranch wnthout paymg for the hay

- ,'Id. -The plaintiff _sued Mr. ,Lawrence and Mr. Harrls for the value of the hay stored at the
ranch. Id. The tnal court found in favor of the plalntlff concludmg the partnershlp was

unjustly ennched by the hay consumed by the partnershlp cattle. /d. at 902- 03 On

appeal, our Supreme Court affirmed. /d. at 903-04. The court concluded “the record -
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.contalns substantlal evrdence to support the trial court's fi f'ndlng that the partnersh:p was -
unjus_tly’ennched to the extent of the hay consumed by the partnership cattle.” Id. at
903. F u’rt'her, the court found that even though the plaintiff knew of both partners, and
only one partner, Mr. _Harris, signed the lease, the non-contracting partner, Mr. -
Lawrence; recelved a beneﬁt. Id. at 903-04. |

Here, the benefit received by the partnerships from Mr. Hodges was substantial. -

The sole aseet of the partnerships were their cattle, which increased in number while

L resndmg at Mr. Reynolds dairy, consuming hay provided by Mr. Hodges." Therefore,

akin to Costanzo it would be unjust for the partnerships to retaln the substantial benefit

of the feed provided to their cattle wnthout making any payment.:
The partnershlps argue although they received an incidental and lndlrect benefit
from the hay, they were not unjustly ennched because ‘purchasing hay was solely Mr.
Reynolds oblngatron under his lease of the partnershlps cattle. In support of this
argument the partnershlps cite to Farwest Steel Corp. v. Malnllne Metal Works, Inc., 48
| Wn App 719 741 P.2d 58 (1987) There, a third party who had contracted to- provide
matenals to a subcontractor sued the general contractor for matenals it provided to the
A 'subcontractor under a theory of unjust ennchment ld at720-21. The court found that
', | although the general contractor was ennched by the actlons of the thlrd party the
'_ennchment was not unjust Id at 732 33 lnstead the general contractor was “a mere -
o mcrdental benef cnary of the contract between the subcontractor and the third party. Jd. -

‘. ’ at 732 The court reasoned the general contractor did not contnbute to the third: party s
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loss, in that it did not “acquiesce in or encourage the contract” with the third party. Id.
at 732-33. »

‘ However, unlike here, Farwest Steel Corp. did not involve a partnership. Id.at
7.2'1-2‘2. Here, the benefit accruing to the bartnerships from the contract between Mr.
~ Hodges and Mr Reyholds was not merely incidental. ‘To the‘sontrary, the pnmary asset
of the partnershlps their cattle, was sustained by this third party contract. Thus it
would be unjust to allow the partnershrps to retain this benefit w1thout payment.
Aceordlngly, Washlngton Trustis entiﬂed to relief agamst the partnershlps under the
' dqctrine of unjust enrichment, for the hay consumed by the partnership catﬂeL In
addmon Dr. Chamberlain is liable, Jomﬂy and severally, for this obligatnbn See RCW
25 05. 125(1) (in general, “all partners are liable jointly and severally for all obhgataons of

the partnershlp”)

The trlal court did not err in grantlng partxal summary Judgment in favor of
- Washmgton Trust . |
Affirmed.

- “Amajority of the panel has determined this opinion will not be printed in the
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Washington Appellate Reports, but it will be filed for public record pursuant to RCW .
2.06.040.

w———, .
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Viwas |
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