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1. IDENTITY OF APPELLANT
The State of A Washington,. represe‘nted' by the ‘_'Grant County

Prosecutor, is the Appellant herein.

1L ASSIGNMENTS OF ERROR
The trial court erred in dismissing the charge of intimidating a public

servant pursuant to State v. Knapstad. There are no written findings an:d..

- conclusions upon which to assign error.
IIL ISSUE -
Did the court err in dismissing the ‘bchaxge of intimidatihg 'a_ public

servant pursuant to State v. Knapstad, finding inSufﬁcient cvidén’cé for the

elemgnt of “attémptihg to inﬂﬁei;c_di | whére the e{fidénce is that 'tﬁe '
Defendént»strenuously evadéd aﬁd resisted arrest aﬁd that his threats fdllbwe‘d
iminediately up"on the ofﬁqer taking him into. custody -and co_ntinuéd f
throﬁghout the arrest éhd trénsport to. jail?

- Did the cour"c. err in requi_ring'the “attempt to 'inﬂﬁénc,e” be explicitly_'
and vgrbally stated and in i gnqﬁng thé éontext' of the _offe’né’e aespite thé g.reat‘ |

weight of case law to the contrary?



IV. STATEMENT OF THE CASE
.On February 25, 2007, Quincy poliée'o.fﬁcer.smitvh obéefyed‘ ‘th»e'
Defendant Jose Juan Montano shoye his brother, Salvatvior Montano. | CP1 8
Bleeding from his earl_obe,v Salvador Montano approached_thc ofﬁcer and.
- reported that his brother ‘had hit him. CP 18. The officer ‘_alfreSted an
. 'apparently drunk aﬁd belligérent Deféndant for aséaulf n t_he fourth d_égfe_e‘ -
_ domestic 'xrioier;ce égainét his Bfothgr Salvador Montano; cor'nmift'ed in the |
presenée of the officer. CP v18-_19." ‘ | | |
The Defendant feﬁ;sed to provide Officer Snﬁth with his naiﬁé, broke
free of the officer’s graSp three timéé, fepeatedly atterripted té escape, and .
pulled én the officer’s wrist. CP 18-19. ,Whe_n Sergeant Jones arrived on the
sCeﬁe, ’ thé Defendant refused to c’ompvly Wifh .or.ders and advén‘qed 6n
Sergeént_ Jones. CP 19; ‘The sergeant had to use ﬁ Taser on the_ D..efe'nd.ant
two times before he stopped struggling enough to be hgndcuffed. CP 19. |
| .Whilé being escorted to the patrol car, thve‘ Defeﬁdant 'fﬁgde the
' following statements to police: “I k1_10w.v.vhenv_you get off Work, and I will b’é o
waitin.g' forﬁ you,’v’ “rll klck YOur éss!,” “I know you are }afr'aid‘, I can see it in
your eyes,” and “Pﬁnk Ass.” CP 19 ane in the f)atrol car aﬁd while béin’g

transpdrted to thej ail,_the Defendant made the following _statefnents topolice: | }



ccyOu need to retire, Isee your grey haif” and “T know you are aﬁ'aid, I can seve'
it in you 'eye's.”b CP 19. During theride, the Defendant made eye contact witn
Officer Smith ‘in the rear view minror and gléred. 'CP‘ 19. _He lalighéd-in é B
menacing manner as if to ﬁighfen the officer. CP 19. When they an'iVCd at L
the ‘j ail_;_ tne ofﬁner asked that s_e’verél jéilers be present in the event.':that the
" Defendant becarné ‘}'iolent again. CP 19. . |
ThevDefendant has a signiﬁ(:ant crirninél history,_ Whlch includes‘
rnbbery, Burglary, and ,ﬁrearrn offenses. RP F ebruary 26, 2007 atd.
In Grant County Superior Court No. 07-1-.00_1 16-9,"»tne' Défendaﬁt
: 'J ose Juan Montano was charge‘d with intifnidat_ing a publin servant, resiSting =
atrest, and simple assault _DV.CP 1-2. The Honnrable Evan Sperline failed
to find nrobable cause for the first count. RP Febfuary_26, 2007 atv.4,‘1n. 8;9. e
" ' Tne Defendnnt inadé | a pfétf_i_eil motion to dismiss under ' Stat_&:‘y_. -
' ,Knap's‘pad. CP: 8-22. Thé State pref)ar‘ed aWﬁ_tten resp(‘)née.' CP,V23T'26- o
7 ndge Sperline asked for evidence fhaf the purp'née of the th‘réat was
to inﬂuencé a decision of the officer. RP April 17; 2007 at 5-6. And thé
prosecutor explained that the pu;‘pbse of the t_hfeat was to gain release. RP
Febrnary 26,2007 at 4 (ln. 1‘6-25) -5 (In; 1-4). Thé prosecutor gxnlained that

the only thing the Def_endant could haVe_bee'n resnonding to was the arrest



and that this was amply evidenced by his 'resisting arvrest; Id. While fche
Defendant did not spgciﬁbally ask for release, the fact that this was his
~ purpose was impii_cit 1n the th_reat RP Apﬁl 17; 2007 at 6 (ln 8, 14)

Judge Speﬂine said that, whiie the offense was “repfehénsibl'e"’-and .
ﬂe did not ‘.‘c>ondobne” the Deféndant’é behaviér, the charge was not .lggally_ -
justiﬁab_lé. RP April 17, 2007' at7. J udgé Sﬁerline found that there was no |
evidence that, wvhilev detained,»the Defendant’s threaté to harm tﬁé officer
were'intended to inﬂueﬁqe_: any decis_ion. ‘RP April 17, 2007 at7-9. Relying

upén Stafe V. ‘B‘urke, 132 Wn.vApp. '415, 132 P.3d ~'10_9-'5.- (20.0'6),_' Judée
Sperlihe stated that uﬁlgss a defendar‘lt‘ spcéiﬁééily,aﬁiculates the pu_r’posé'of |
the threat, the elements .‘of the cnme are th met. RP April 17, 2607 at 8.
Accordingly, the court_,dismissed the in’timidating cou_nf_. RP Apfii 17, 2007
at9. | | | : B

The remainingI counts ‘wcfe_disr.rliSSe'c.i in order to pvreve‘nt‘ mulfiple
trials While,facilitating_ vthe appeal. | CP 27-28. The State is a’pﬁealing t'h'e.

disfm'ésal of count one. CP 29-31. .



V. ARGUMENT

THE TRIAL COURT ABUSED ITS DISCRETION IN DISMISS]NG THE s

CHARGE OF ]NT]]\/I]DATING A PUBLIC SERVANT.

The trial court erred by stepping 1nto the role of jury rather than _ o

applymg the proper standard for a Knapstad motion.
A trial court has inherent authority to dismiss a proéecution when the

undisputed facts are legally insufficient to support a finding of guilt. Sta}e V.

Knapstad, 107 Wn.2d 346, 352, 729 'P.2d 48 (1986). A defendant seeking
dismissal accepts thé trlith ofthe poli_cé répofts.' I—Ie_ré, the Défend_arit attached B

the feport to his motion and no ynew.evidence was taken.

Standard of Review:

- Onappeal from a dismissal pursﬁant toKnapstad, theteviewingcourt

 is in the same position as the trial court, reviewing the same poiice_report. -
Accordingly, the standard of review is de novo.

We review de novo the trial court’s decision to dismiss under
Knapstad, viewing the facts and all reasonable inferences in-
the light most favorable to the State. ... We will uphold a trial -
‘court’s dismissal of an information under Knapstad if no
rational factfinder could have found the essential elements of -
the crime beyond a reasonable doubt.



- State v. Missieur, No. 58164-3-1, 2007 Wash. App, LEXIS 2472, slip op. 4t
3-4, (Aug. 20, 2007) (reversing dismissal after State appeal).‘ See also CP 10 :

(conceding the standard).

The evidencé establishes that the Defendant’s threats were made for

~ the purpose of gaining release.
The Defendant was charged with .intimidating a publi’c servé.ﬁt".

' Intlmldatmg a public servant. : :
(D A person is guilty of intimidating a pubhc servant 1f -

by use of a threat, he attempts to influence a public
servant’s vote, opinion, dec1s1on or other official
action as a public servant. ,
(2) - Forpurposes of this sectlon publlc servant” shall not
- include jurors. : -
3) “Threat” as used in this section means , v
(a) - to communicate, directly or indirectly, the =
intent immediately to use force against any.
~person who is present at the time; or
: (b)-  threats as defined in RCW 9A.04.110(25).
(4) - Intimidating a pubhc servant is a class B felony.

RCW 9A.76.180.

Judge Sperline found in_sufﬁcient, _facts vto sqpﬁort the eleﬁeﬁt ‘of"
: attemptilrilvso7 to influence a pu‘blic éervantv’s decision. The disfniss?al can ovnlyv
stand if no rational factﬁnder could have found the essential elemeﬁ'té of the

crime beyond a reasonable doubt.



_',The evidence is that the officer was not famil.iar'wtthi the Defendant. |

CP 18 (the officer asked for the narnes and identiﬁeation of the Defendant '

and his brother) Therr only acquamtance was through thrs arrest ‘The.

ofﬁcer became 1nvolved after observmg an assault and after Salvador
_ .Montano requested the efﬁcer S assrstance; R | |

Ininvestigatingthe crirne the efﬁCer irnrnediatelyrnet with resistance o

from the Defendant The Defendant refused to g1ve hlS name, refused to' .

prov1de 1dent1ﬁcatron and then trred to leave Three times the Defendant o

- wrested free and tr1ed to'walk away |

- After repeated attempts to obtam from him his ]D Jose
refused steadfastly and became increasingly "agitated.. I
radioed to MACC to have Sergeant Jones. respond to my -
location. Jose then began to walk away and toward his

residence to the North at 103 B Street SW. I grabbed Jose by
the back of his coat and tried to pull him back to stop him.
Jose forcefully broke free. I grabbed him again on the coat
and again he broke free and continued walking. We then
walked onto the lawn of 103 B. Street SW. . Others from
inside the house walked out. I told Jose he was under arrest =
for assault 4™ and grabbed hold of his wrist.. Jose broke my
grip and grabbed my wrist and attempt[ed] to pull me over.

. Ifreed myself from his grasp

Cp 18-19. Clearly the Defendant’s desire was_ to leave, to prevent the

investigation of the crime, and to prevent arrest. This is what the officer was o |

attempting and this is what the Defendant was preventing.



Judge Sperline found proﬁable cause for fesisting arrest RP
February 26, 2007 at 4), and the Defendant did not cdn_test this charge unde;r

Knapstad.

The oniy thing the ovfﬁ;:er was déing'was..inveétigating and aﬁesting. g
‘ By his actioﬁs, the only .thing’ﬂvl'e Defend;c'il}t- was dqing was atte_mpﬁng .toj
leave and escabe legal co;isequences. By leéviﬁg and later bythréatépi_ng, the
only thing the Defendant was dbing Was preventiﬁg ‘was arrest. There 1S'no
evidence of any other inténf, | |
o So much di.dr the Defendant waﬁt to leéve thét it took two vT"e.‘ls.er‘”stuns'

. Beforé he stOpped fésisﬁng. Once he had 'bC'CI:I physically reStrainé(L piéced B

in haﬁdéuffs and éx}entﬁally'pléCed in the patrol car, the Defendant could ﬁo

longer walk away. Bﬁt he continued preventing the arrest through histhreaté.

H1s subsequent actions, the thre.:at's,: shoul;i be under‘sto'od.in ti_ze’cvo'ntext éf his o
, desire_'-z‘o' .leave and éscdpé arrest ﬁs e‘Vid,enc'e.d. by his walklng awayand
' resisting onlymoments before. The Deféndant tvhreat_éhed,v “Tknow Qhén&ou B
get off work and I'will be waitiﬁg fqr you.” “Tll lek your aés.” His 'thiea;cs
c‘Iearly were an attempt fo get the ofﬁcgrs to release him, thaf is, to prevent
~ them from carrying ‘oﬁf‘their duty, aé eyidenced by his streﬁubu_s res‘ist.ané'e‘ o

to arrest and attempts to escape.



Judge Sperline failed to 'ap_p. ly the proper standard for a Knapstad
Motion. | |
Judge Sperline stated that “an equal argument [I_hay] be made fhat it’s
- anger ... [and not] an attempt to get the officer to let him go.” RP April 17, -
2007 at 7: These are arguments for the Defendant to make fo a Jury. Ttis not“
the standard at a Knapstad motion. A Knapstad motion is not the judge’s' :
oppdﬁunity td_ act as jury. The judge only determines if there is “legally”
sufficient evidence, a “prima facie case.” The.sténdard requires the Judge to-
view the facts and all reasonabié inferenCes in the light fnbst favorable to the
State.
The. motion to_ dismiss should be vgrahted only where- the
construction most favorable to the State would not establish
a prima facie case of guilt. ... the trial court may neither try to -
determine factual issues, nor may it consider the weight of
conflicting evidence or the credibility of witnesses in .
determining whether there exists a genuine issue of material. -
fact. : o o o ‘
State v. Knapstad, 107 Wn.2d at 356 (discussing a Florida case v_vhi'ch
“confain[s] the necessary and d_esired safe'guards”). “[Tlhe courtis not torule _'
on factual questions.” State v. Knapstad, 107 Wn.2d at 357.

In State v. Scherck, 9 Wn. App. 792, 514 P.2d 1393 (1973), the'

defendant made a motion to dismiss the charge of witness tampering. He



arglied that Whih% he ésked the witness to drop the oharges, th1s was not
tantamount to‘ an attemp_t to prevent. the witness from testifying. S’cLﬂ |
' m, 9 Wn. App. at 794. The court of appeals called thisv-“an exércise’_i'inﬂ.»
se‘man,tics.’; Id. The court noted that thejurors are “required to oonsidef the
inferential meaning as well as the literal r‘neoning.b” Id.
T udge Spverl'ine'similarly engage‘d ina sverlnantic» oxer_cise, ignoﬁng the
' »con'text' of tho stat_emerifs and appropriate: i.nfere:'i‘ce's,,‘ Wthh the sfahdard
~ grants to the state ina Knapstéd nllotion.-v In so dojng, he.‘usurp’ed'the Jury’ sv .

role.

A California.case demOnstrates the lerror. In Peovle V. Thomas 83
Cal. .App. 3d 5‘1'1, 148 Cal Ri)tf. 52 (1_978), the "sup‘erior courf dismisvsed-a> |
| charge of intimidating a witness in avp;eliminorybh‘eari‘n.g afterfﬁnding,n
_ inéhfﬁoieht evidence for the chorge; Thc eVidehcé 'Wao " thot the Soh of a
shooting defendant approached the mother of the Victirh» as she sat outéi'cié the |
cohrt:room. He yelled at her “that tthe shooting viotim] _Was going to kill 1‘ny.
mother-fuoking' ass ahd", he ‘wbas going to fuck __me_up,” and :‘.‘You_put my

mother in jail, you had my mother pioked U‘.p..,”

10



- Like Judge Spérline, the superior court judge commented that he did
~not condone the defendant’s éctions, but had tb_' dismiss to uphold the .
integrity of the system.
- The state appealed, and the court of appeals reversed, holding that
there was a reasonable inference that the words or actions were intended to
prevent or dissuade a potchtial witness from teSﬁfyi_ng. '
~There is, of course, no talismanic ;requirefne_nt ' thait’ a |
defendant must say “Don’t testify”’or words tantamount
thereto, in order to commit the charged offenses. As long as
his words or actions support the inference that he (1) sought
to prevent or dissuade a potential witness from attending u'pon’
atrial (Pen. Code, § 136, subd. (b)) or (2) attempted by threat
of force to induce a person to withhold testimony (Pen. Code, »
§ 137, subd. (b)); a defendant is properly held to ahswer:
~ Peoplev. Thoma's,‘83 Cal. App. 3d at 314. | |
- The California court of appeals noted that the supérior court judge’s
ruling was sglﬂcontrédictory, because it ‘.‘impliedly determined” that there
was an intent to préVent the witness from testifying. Similarly, Judge
Sperline’s rulihg is self-chtradibtory. ‘He has already irhplie’dly deténnined -
the Defendant’s intent -- by ﬁndmg probable cause for resisting arrest. tis
not ifeésonable to find that only one of two actiOns had the purpose to evade

arrest when the actions were separated in time by mere seconds and

consistent in purpose.

11



- Thereislegally sufficient evidence that the Defendant'_’ S thieats, inthe
" context of the entire incident and his multiple attempts at escape, were r_riade
with the purpose of securing release. Judge Sperline’s dismissal must be

reversed.

Judge Sperline misinterpreted State v. Burke. -

The court relied upon State v. Burke, 132_-_Wn. App_.‘ 41.5', 132 P.3d
1095 (2006). In State ’V_. Burke, an officer was pursuing what appéared'to Be .

uhdérage drinkers. They ducl_{ed into a private party. The 'ofﬁCer followed... '

in hot pursuit. The fenant of the house yelled that the officer did not he_t‘\'f'e"_. | _ e

, peﬁniésion to be in her house and néedeci a'warlfarit. AStia‘tA:eb V. BUrke, 13_2 Wa.
App. at417. '

The ofﬁcér pursued the suéﬁects thiough the th;SG and voui: -onto the
back .deck Wﬁere he ldsf thein afnong 50 paﬁy atteﬁdees,. 1d. .The party goérs
‘became rowdy and the ofﬁce}r_ decided to 'abénd;)n hlS pursu.it...' v-H_aving' v
abandoned his pursﬁit, there was no flirthér dufy that he was cﬁ_ondﬁctiﬁg. 'He |
only atteﬁipted to'-léave. Héwever_, he aﬂeﬁpted ;;o leave by re-entérihéfhe
home through the back ‘deck. Thev crowd denied him entrénc¢" and ‘tﬁe B

defendant Burke, a large man, belly. bulhped the Qfﬁcer to prevent him. frorh s

12



re-entering the home. While this could consfitute harassménf or assault, there
was no intent to prevent him from 'pursﬁing the‘suspects. They were not
inéide the house, and the officer had already abandonéd pur;ﬁit. .
ThéFState pointed out that the} facts lof this case are iﬁapposite.' thr.e‘v o
in m, thé officer was no iongéf attemptiﬁg_ to arrest the -gnderagc dnnkers,
" Officer Smith was still attempting to arrest, transport, and bhérgé the
Def_endant when the threats wefé méde. CP 26. |
| Judge Sperline;'argu¢d thatﬁthe-ofﬁcer in BLke Was also p%gvented
' ’fr01vn an official action, :to wit: his “ofﬁCiai duty to return tohlspatrol oar’ d
" RP April 17, 2007 at'é. This ‘i‘s hot aréésonéﬁle 'r.eading of the c'as,’e.' The
officer ééuld return to his caf by §Vélkihg around the house. He héd no cause
to go ‘z.“h‘r_ough»fit.. NoWhere in the :re‘cord does it.‘suggevst that there was no
othef egreés from the 1afge deck. If such Were thecaéé, the sfafe likely would -
| have éharged unl_awflil inipﬂsoﬁméﬁt (RCW 9A4O 040) Thé’ ofﬁce_f {évés{vnfof |
longer in hot pursuit and, theréfofe, had ﬁo cau__sé fo.'e'nter‘. a pﬁVate residé;icé :
without a warrant, U.S. CONST. amend. v (Security from.Unwarfénvtabi'e.

Search and Seizure).

13



Judge Sperline erred in requiring magic words:
In the Knapstad motion, the Defendant claimed that absent the words
“if you don’t release me,” there is no evidence of intent to influence.
For example, Mr. Montano would need to make the following
type of statement in order for Intimidating a Public Servant to
be a valid charge, “If you don’t release me immediately, T’11
-_wa1t for you until you get off work;” or, “I’m going to hit you
N if you arrest me;’ or ' “I'm going to hurt your famﬂy, 1f you
don’t release me.’
CP 14. AIthOugh there is no authority for. this proposition of niagic v
words, Jtldge Sperline adopted this requirement.
: ln the cases where there is evidence of that, the threat is either |
“you turn me 1oose or I’'m gonna hunt you down, I know .
where you live, etc.,” but there’s nothing of the ﬁrst type in
this case. There’s only the threat '
RP April 17,2007 at 8.

Such arequirernent is unreasOnable; The essence of intimidation is
srib_tlety. Any thug worth his salt.does" not need to spell it out. One Would be '-
doing 2 poor job indeed of intimidating if the victim did not take the
message. When a robber holds a gun on acas‘hier, neither the threat to shoot _'
nor the demand for money require words. When a defendant looks at a.

w1tness or a juror and draws hlS ﬂnger across his throat no words need'

communicate the meaning. The circumstances provide the plain inference.

14



The Defendant’s actions and '.threats speak for thernselves. "He
eloqnenﬂy exnressed his desire not to be arrested' antl charged .by attempting
to ieave over and over again, by resisting, and then, when restrarned5 by
| threatening the ofﬁc_‘er. for the entiretyvof the ritle ﬂem Quincy te Ephrata."
~Case law contradicts _the judge’s argument that e\tidence for the:
element of attempt to infliuence must be articulated 1n the _threat. ‘The jury is
| entitled to ﬁnd' that the intrmidation was perfornqed Wlth the _intent to
~ influence a public_‘se'rvant _exren n the abeenc'e ._of an ex'phc_i_t staternent t'o'.that. '
effect.
" The jurors [are] required to eonsider the tnferential meaning
as well as the literal meaning of [communications]. The literal
meaning of words is not necessarily . the intended
communication. The true meamng of words may be lost if

"they are lifted out of context.

 State v. Scherck, 9 Wn. App. at 794

 Most Washlngton case law regarding the' charge of intirni&ating vax
publ_ie eervant is nnpublishect. In one‘ published case,the defendant Wae‘
convicted of intiniidatnlg apUblic'servant when she told an ofﬁcer who was
| ~ cuffing her that she would ‘call her gang boys te come up and shoot”vhlm N 1

State v. C.G., 114 Wa. App. 101 104, 55 P.3d 1204 (2002) reVd 150 |

Wn.2d 604, 80 P.3d 594 (2003) (reversmg on a different count). There were

15



" no magic Wordo “if you 'don’t'releaser'ne.” vThe defendant had been k1c:k1ng
- furniture at the police station and trylng to get out of her arm r‘e_straints.l o
When the ofﬁcer tried to transport her from the pollce station to a detention ‘.
fac111ty, she klcked and dented hlS car. When he cuffed her legs to prevent '

‘further klckmg, she threatened to have h1m kllled The 1nference from the ’

' situation was apparent and it satlsﬁed the jury -beyond a reasonabl_e doubt.-:l o

.v The defendant Was-threateningl the ofﬁcer_ to'pretzent' lum from cuffing her . |
and transporting her to detention for charging. | R
- In a recent Division Three case, ofl the tvay to the jail the defendantf:

sa1d‘ to the. sheriff’s deputy, ‘_ “I bet your name and address are - 1n the
‘phonebook.” Statev King, 135 Wn App 662 666, 145P.2d 1224 (2006).
When the deputytestlﬁed the defendant mouthed the Word “har ” Id Whlle»» |
‘being led from the courtroom, the defendant sa1d to th_e deputy, “T hope_you‘
s’l_ee'p Well at nlght,”' “I-:hope you feel goo_d, Batman,”-'a_nd ‘_‘l’_ll se‘e you,' but- |
~ you won’t see me.” State V. l{ing 135 Wn. App'. at 667. The defendant .was :

' conv1cted of 1nt1m1dat1ng a w1tness wh1ch contalns the element of attemptlng '

| to 1nﬂuence testlmony, etc.. RCW 9A 72. 110(1) The defendant challenged
the sufficiency of the evidence, and the court upheld the convrctlon, although:

the purpose of inﬂuencing_ testimony was never articulated in the threat. ,_
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In United States v. Balzano, 916 F.2d 1273 (7* Cir. 1990), the
defendant was convicted of intimidating a grand jury witness. The federal
statute contains the element of intént to influence and prevent the witness
from testifying. 18 _U.S.‘C. § 1512(b). The. evidence eéta_blished that,
| immediately before the witness testified before the grand jtlry,'the defendant
" stood in the doorway of the room where the witness was éitting, “waved a ;

newspaper over his own mouth two or three times, moVed his thumb across
his own throat in a slashing motion, and pointed his index finger with his
thumb extended in a motion representing the firing ofa gun.” Balzano, 916
F2dat 1279 The court noted :
, Although itis dlfﬁcult to find direct ev1dence n the record of
the defendants’ intent to intimidate and retaliate agamst [the
witness], direct evidence of intent is usually unavailable. In
- general, it is necessary to prove intent through circumstantial
evidence, and a jury may thus rely on evidence of this nature
to find that a defendant had the requisite intent to commit the .

crime charged. Circumstantial evidence, moreover, is no less’
probative than d1rect ev1dence

V‘ Balzano, 916 F.2d at 1291, citing United State_s v. Johnson, 903 F.2d 1084, )
1087 (7th' Cir. 1990). The court'found'that the jury “prdperly inferred” interit
to influence from the circumstances and found sufﬁc1ent ev1dence for the

conviction. Balzano 916 F. 2d at 1291 92.
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In Reed v. State, 209 S.W.3d 449 (Ark. App. ’2005), although the
defendant pIainlythreatened harm, she never explioitlyvstated»that the witness
should not testify. Re_ech 209 S:.W.>3dv.at‘45 1. Hoiding the police report with
the witness’ statement, the"defendant appro_ached a'Witness and asked; “Ho\‘vvv
» : the he_ll -could [you].do that; hecause the Who_le‘ tirne [ybu’{re] b.een‘ s}itting. :
over [here] with [ns] ... [you’ve been] getting information, ...and going .hack
and telhng vt_he police[?]”. Id On ‘a second } occasion,_ the defendant.
approached the witness and her mother saying,f “HOW can youv have this fat
~ bitch srttlng over there? She tried to send your grandson to Ja11 d Id And on-

a third occasion, the defendant threatened to k111 the w1tness burn down her '

house, and do somethmg bad to her children. Id. Desp1te the absence of o

magic Words (1f you test1fy) the court found sufﬁ01ent ev1dence The court - |
noted the context: the defendant kn_ew the victim was called to be a‘W_ltness
" at her son’s trial. In the 'lig_ht most favorahle_ to the state,_ thevev.idence' \nas
sufficient to ﬁnd apurposeto influence testimonyheyond a reasonahle doubt.
In Commonwealth v. Burt 663 N.E.2d 271 (Mass App 1996) n
front of the courthouse the defendant approached a woman Whom he knew
to be aW1tness against him i in a pending criminal _'case. He asked'her if she

was afraid of him. B_urt, 663 N.‘E'.2d.at.277. “Referring to her husband, he |
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asked, “how old is Michael? He’s going to be 36?7 Do you‘think he’ll make"
it to‘ 3677 E._ “_And you.have a daughter Elizabeth?.She has ,Elizabeth S
| [Puleo] Insurance in Marblehead? IkhoW -what k_ll’ld of car».she.drives'.‘ Are
| you aﬁard of me noW?;’ Id. “Why don’_t you ask yo_ur’friendsv at,vCity Hall to |
come now? I’m _g'onna‘ put your son away.” Id.- _Alt_hough no magi_c Words |
(don’t testify.)‘exist in _these' facts, the co_urt found sufficient eVi-dence for .the o

element- of attempting to influence. Id.

And in Statev Mendoza 59 Cal App 4th 1333, 1344 69 Cal Rptr o

2d 728 (1997) the court p1a1n1y reJected any “tahsmamc requlrement” of o

magic words to satrsfy the elements of d1ssuad1ng a Wrtness by threat. There

the defendant told a Wrtness that her testimony . at a preliminary heanng .

N “fucked up his brother s test1mony and that he was | go1ng to talk to some
| . .[gang members] ”? Mendoza 59 Cal App 4th at 1343 The V1ct1m a fonner g
gang mernber‘, understood the Words to mean that_ t_he defendant was gorng to
come hack and shoother. Ig Although the defendant argued there wasno
threat and, if there vras a threat, it was only retaliatoryv(read: angry) and not L
an attempt to preventfuture teetindon}r, the court found thestatement :implied'_ :

both the threat and the intent to dissuade further testimony. The context (that

19



the witness expected ‘té testify at tﬁal) i)rbvide_d the eyid‘ené‘e of the attémpt -
to influence. Mendoza, 59 Cal. App. 4‘?‘15; 1344, | |
In the same way, the Dgfendant _Moﬁtand may not HaVé askéd for |
release with those exact Words. But the context, reé_isting and being aifréste&,
prdvide th¢ evidence of his intent. He did not Want.What was héppéning to
con_ﬁhue. Heiwantedvthe ofﬁcér to let h1m go. He lmew the‘}o_fﬁce__r s’till héd
to drive him to jail, Wﬁte’ out _a repoﬁ, and testify. Hlspurpose io ‘préyént_ ‘

these official duties is plain from the circumstances ardund his -statémerit.

Judge Sperline ackndwledgés that the Defendant’s behavior‘.wa.ts_. |
“reprehensible” and “something’that Ofﬁcers.shouldn’t have to'put up with.” B

- RP April 17,2007 at 7. Harassing épublic sefv_am in the course of 'his-dlity'
-is far more significant than typical misdemeanor threats under RCW

9A.46.020. If public officials succumb to threats, entire public processes are
‘ 'af risk.

The plain language of RCW 9A.76.180 suggests -several
‘purposes. First, it protects public servants from threats of -
substantial harm based upon the discharge of their official
duties. See State v. Hansen, 122 Wn.2d 712, 716-718, 862
© P.2d 117 (1993) (legislative intent behind similar intimidating
ajudge statute, RCW 9A.72.160(1), isto “protect judges from
retaliatory acts” because of past official actions). Second, it
protects the -public’s interest in a fair and independent

20. |



decision-making process consistent with the public  interest
and the law. And third, by deterring the intimidation and
threats that lead to corrupt decision making, it helps mamtam
pubhe conﬁdence in democratic institutions. ’ o

State v. Stenhenson 89 Wn. App 794, 803-04, 950 P.2d 38 (1998) So

serious does.the leglslature‘ find the crime that it requires 10 element of '
“reaéonable fear.” It is immaterial Whether the public servant actually fe_els.
afraid. | | o

So serious does the leglslature consider the 1nt1m1dat10n of Judges
that the threat need not even be communicated. State v. Side, 10_5 Wn App.
787,21 P.3d 321 (2001) . T |

Yet by ruling ‘a-s he.hals, Judge Sperline haé 'tekeh away _the ’only
, meaningful legal deterfent to the hehaviet. Under his ,ruling,vif defendants :
steer‘ clear of the ihagtc wotds ."“uhlesss you telees'e me,” instead expresvsvihg.'
thetr meahjng‘honverhaily, they can hlthnidate pelice with Vﬁtual'imhhhity.
Such an intefpretation 1s €rror. | o

R The tfial court’s fuling dismisétng count one (i_ntimidatihg a vpl'ib'lic'

' servant) must be reversed. On th1s record, thls VCourt cannotﬁnd that .1’.10v -
rational fact.ﬁndervcould‘ have found the essenﬁél elements of the eriine

beyond a reasonable doubt.
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VL. CONCLUSION AND RELIEF REQUESTED
Based upon the forgoing, the State respectfully requests this Couft

reverse the dismissal of count one and remand before a different judge.

- DATED: -527975/ T ,2007. .
‘ | 'Respect_flilly subinitted: '

- JOHNKNODELL,
Prosecuting Attorney
‘Teresa Chen, WSBA#31762

| Deputy Prosecuting Attorney
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