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A.  IDENTITY OF MOVIFG PARTY.

Vincent Adolph, petitioner, pro se, asks this court to accept
review of the decision designated in part B of this motion.

B. DECISION OF THE COURT OF APPEALS.

Court of appeals ruling dismissing personal restraint petition
#272770, filed on March 3, 2009, attached as appendix A.

C. ISSUES . PRESENTED FOR' REVIEW.

I. - WAS THERE SUFFICIENT ADMISSIBLE EVIDENCE
' PRESENTED AT THE SENTENCING HEARING TO
'ESTABLISH THE LINCOLN COUNTY DUI?

IT. DID THE COURT OF APPEALS ERR BY FAILING
' TO TRANSFER MR. ADOLPH'S 2ND PERSONAL
RESTRAINT PETITION TO THIS COURT?

'D.  STATEMENT OF THE CASE.

1. Procedural History.

i'On June 3, 2005,-an Qkanogaﬁ Counfy Jury fpund Mr. Adolph
guilty of Véhiculaf Hbmicide and Vehicuiar Assault. See Okanogan CountyA
Superior Court #031004152. HQ was sentehced on‘September 19, ZOQS, to
96 months in prison. The sentence included~three'2 year'enhancemenfs
for prior DUI's, two of which were out of Okanogan County and dné-was
out of Lincoln County._lgirThe Court of Appeals affirmed Mr. Adolph's
difect appeal‘ahd the Supreme Court subsequeﬁtly denied discretionary
review. Mr. Adolph eventually filed his first énd tiﬁely personal
restraint petition which was denied on Septembef 1Q,>ZOO7. See Court
6f‘Appeals #26367-3-1I11. Mr. Adolph fheﬁ fi}ed his second and timely
peréonal restraint pétiti§n back in the court df appeals.claiming |

there was insufficient evidence presented at the sentencing hearing
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to establish the Lincoln County DUI and therefore tﬁe 2 year enhancement
related tb that offense must be vacated. See In re Personél Restraint
Petition of Vincent:Adoiph, Céﬁrt'ofmApﬁeals #27277-0-III. The Chief
Judge, after ordering additional briefing, dismissed thatlpetition by
finding thaf he laéked jurisdiction under RCW 10.73.140 to,consider the
matters presented and alsd alluded that the State sufficiently. proved
the Lincoln County DUI. See Order Disﬁissing Personal Restraint Petition,
appendix*A. The dismissal of tha£ petition is now the basis of this’

Motion for Discretionary Review.

2. Relevant Facts.

At sentencing, to prove the Lincoln County DUIL, the State -
offered a non-court certified driving abstract and a non-court certified
"DCH" ‘printout. from the prosecutor's office. See Senténcing Transcripts
at 23—28;>Driving Abstact, appendix B; DCH printout, appendix C. Defense
»1Counéél'immediately objected to those items being used to prove that:
prior conviction by stating:

I would argue to the Court that ih regards
to the conviction from Lincoln County, ,that"
the record is insufficient. I don't believe
the materials provided sufficiently set forth
- that conviction. ’ '
Sentencing Transcripts at 31-32.
The Court then asked the prosecutor:
‘Well do you have an answer to the statement
from [Defense Counsel] that the evidence is
insufficient to establish the Lincoln County
DUT based solely on the abstract of Driving
Record? Shouldn't we have some kind of -docket

—-—...——-ticket or something here?

. Sentencing Transcripts at 54.
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‘The Prosecutor replied:

It requires—-the State's required to prove that

by a preponderence. We attached a certified copy

of the Department of Licensing abstract, which

shows conviction in Lincoln County. There's also

a copy, though not certified but its also accessible
to the Court in its own system, criminal history

‘which also shows the conviction and corroborates

\

that abstract. The defendant was convicted of
DUI in that county and that's what it's show1ng

Sentencing Transcripts at 54 55.

The prosecutor further explained that the driving abstract is -

maintined by tﬁe'Department df-Licensing and the "DCH" printout is

maintained by the office administrator of the court system. Id.

After taking the arguments into account and recognizing that

Mr. Adolph completely challenged the evidence used to bfove the Lincoln

* County DUI, the court ultimately found that the State adequately proved‘

the Lincoln County DUI with the driving abstract and the DCH printout:

Because——there is no quéstion——thé\Court—— the State.
has adequately .proved a 1988 deferred prosecution in
Okanogan County, a 1992 conviction for DUI in Lincoln -

County, and a 1993 deferred DUI in Okanogan County,
and the two deferreds are the easiest because the

State does have a certified docket that shows
unquestionably the details of those convictions and
Mr. Maxey fully challenges the State's level of
proof for the Lincoln County Conviction from 1992.
DUI convictions in district Court though are not

like Superior Court convictions. They don't have

the same documents. What the State has is—-and I
believe I tried to question the State carefully

about this but it has a.certified abstract of driving
record, which includes the Lincoln County conviction.
T believe the date of offense is twelve three '91 and
the conviction is three nineteen '92. So--this record
is certified. It means that this conviction exists in
the Licensing Department's computer system.
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Now that is initiated, as the Court understands it, in

a seperate system with the conviction and the proof that
is sent to the Department of Licensing by the Court upon
conviction but the Court also maintains a seperate system.
The court--the Office of the Administrator of the Court
that is not dependent on that system as far as this Court.
understands and there is that system, which we access on
the Court's personal computers or the District Court's
personal computers in this case, or the prosecutor's
personal computer, has a——a view called the defendant's
criminal history, which we call DCH and that view also
shows the nineteen, twelve four '92 DUI conviction for
DUI--excuse me, a date-—I'm just trying to compare the
numbers here. A date of offense of twelve thirty '91

for Lincoln County case DUI and a judgment of guilty.

So I think the State's met its burden on that offense
also so there are three priors--three that are used

for sentencing enhancement. A couple of points about

this, we will be talking about mitigating circumstances :
under the Sentencing under the Sentencing Reform Act.

. Sentencing Transcripts at 59-61.

After cateful consideration of relevant mitigating factors, the
Court gave Mr. Adolph a mitigated sentemce of 96 months in prison which
comprisgd of 24 months for the base offense ran éonsecutiveiy to 72
monthé in DUI enhanceménts. Sentencing Transcripts at 75 ff.

After Mr. Adolph’s Jjudgment was pronounced and the coﬁft imposed
the 96 month'senténce, and'giggg_Mf. Adolph and his counsel and the |
judge signed the finished judgment & éentence (EQA at 85-87), the State
sought to introdice more documents to establish the Lincoln County DUI. -
Eg} at 87-89. Those documents were a certified éopy of the Lincoln
County DUI citation (appendixC) and a certified copy of the Court:
docket sheet ‘(appendix D)-rélated to that offense. ig,'The prosecutor:
explained to the court that thé newly offered documents wouldn't make

any difference on appeal and that he wented 'deferlsefz'cdmsgl“to.’agtée to make them
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part of the record. Id. While the court explained that he did not use
. IS

the newly offered documents in making his decision on the existence of

the Lincoln County DUI, he allowed them to become part of the record.

1d.

E. ISSUES AND ARGUMENTS ON WHY REVIEW SHOULD BE
GRANTED. ’ . ' ‘ ‘

A petition for review will be abceptéd'by the

Supreme Court only: (1) If the decision of the

Court of Appeals in in conflict with a decision

of the Supreme Court; or (2) If the decision of

the Court.of Appeals is in conflict with another

decision of the Court of Appeals; or (3) If a .

significant question of law under the Constitution

of the State of Washington or of the United States

is involved; -or (4) If the petition involves an

issue of substantial public interest that should

be determined by the Supreme Court.
RAP 13.4(b). ‘

I. ) WAS THERE SUFFICIENT ADMISSIBLE EVIDENCE
PRESENTED AT THE SENTENCING HEARING TO
ESTABLISH THE LINCOLN COUNTY DUI?
In: this .case, the state éffered a driving abstract (appendix B),

‘a DCH ptintout (appendix C), a Lincoln County DUI citation (appendix D),
and a' ¢ourt docket sheet (appendix E) to prove the Lincoln County DUI.
Mr. Adolph asserts that all of these documents were inadmissible and
therefore.the 2 year enhancement releated to the Lirncoln County DUI
must be reversed and vacated because without any admissibie evidence
to prove the Iincoln‘County DUI the record is insufficieﬁf. In the
alternative, even if the dfiving abstract and the DCH printout were

admissible, Mr. Adolph asserts that the Lincoln County DUI citation

and the court docket sheet related to that offense were not under -
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the 'second bite of the apple'’rule. And without the DUI citation and
the'court'docket sheet, Mr. Adolph assefts that the non-court certified
driving abstract coupled with the non-court certified DCH printout” was
insufficient to‘prove the existence of the Lincoln County DUI and there-
fore the 2 year enhancement related to that offense must be reversed
and vacated.

Due process requires tﬁe State=to provelthe existence of a prior

conviction by a preponderence of the evidence. State v. Lopez, 147 Wn.2d

515, 519 (2002)' State v. Ford, 137 Wn.2d 472, 479—80 (1999); State v.

‘McCorkle, 137 Wn.2d 490 495. (1999); Jackson v. Virglnla 443 US 307

' (1979); US Const. Amend 14; Wash Const. art. I, sec. 3 (due process) .
To establish the existence of a-prior-conviction;-a .certifed copy of |
the relevant judgment & sentence is ﬁhe beét.evidence. LQEEE: 147 Wn.2d
at 519. Althoﬁgh‘a certified copy of é judgment & sentence is the best
evidence ofla'prior conviction, the_State_may introduce other comparable
evidence onlj if it‘shows that the best evidence is unavailable for somé
reaSon.other than.the serious fault of the proponent. Id. (citing State
V. Frlcks 91 Wn.2d 391, 397 (1997)(dlscu331ng the best evidence rule)).
In that case, comparable documents of record or trial transcripts may
suffice. Ford, 137 Wn.2d at 480. Typically, they would be court certi<:

fied. State-v.‘Rivers, 130 Wn. App. 701 (2005), review denied, 158 Wn.2d

1008 (2006)(citing several cases that relied on court certified documents
' to prove various facts).
At the sentencing hearing, if a defendant specifically objects

to the State's evidence of the existence of a-prior:conviction and the

L
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evidence is insufficient, "the State must present additional evidence to

carry its burden of proving the conviction by a preponderence of the

evidence." Rivers, 130 Wn. App. at 701-02 (citing State v. Cabreré, 73
Wn. App. 165, 168-69 (1994)). wae&er, if the State fails to preéent
additional evidénce to meetbits 5urden, they will not.get a second
chance to do so after the imposition of thé,judgment & sentence and
will be held to the existing record. Lopez, 147 Win.2d at 520; Ford, 137

"Wn.2d at 485; MCCorkle,'137 Wn.2d at 496-97; State v. Wilson, 113 Wa.

App. 122, 139 (ZOOZ), review denied, 149 Wn.2d 1006 (2003)(citing
McCorkle; 137 Wn.2d at 497)("Wheﬁ the Stéte fails to.carry its burden
‘of proof after avspecific objection, it is not provided a further
opportunity to do‘so...."). |

‘When fhe(above law;is applied to_fhe facts. of this case it is
‘clear that the non-court certified driving abstract (appendix B) and the
non-court -certified DCH prinfout (appendix C) was iﬁadmiséible to prove
the existence of the Lincoln County_DUI because the State, in violation
of Lopez, 147 . 2d at 519, failed to show that the best evidence to‘
prove thaﬁ convictién (i.e., a court certified copy of the relevant -
judgment & sentence which in District Court compfises of a certified
copy of the docket sheet aﬁd/or a certified copy of the citation) was
unavailable. In ény event, even if the driving abstract and the DCH
printout&was admissible, they wére stiil insufficient to prove.a prior '
conviction;‘§§§_generally,_Biyggg, 130 Wn. App. at 698—705.

Also, when the above.law is applied to the.facts of this case it

is clear that the court certified Lincoln County DUI citation (appendix

'
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D) and the court certified docket sheet related to that offense (appendix
. E) was inadmissible under the "second bite of the epple' rule to prove
the existence of the Lincoln County DUI because under___geg, Ford, and
McCorkle, the State cannot, after the imposition of the judgment and
sentence, get a second chance to prove a prior conviction when the ‘
defendant ‘objected to the sufficiency of the evidence presented dnring”
‘the sentencing hearing. M, 147 Wn.2d at 520; F_or_a_, 137 Wn.2d at 485;
McCorkle, 137 Wn.2d at 496-97. | |
1.  For a DUI Conviction in'District

Court, What Documents Make Up The

Judgment & Sentence? ' _

Apparently, in District Court, they do not use a standardized
judgment and sentence form. Sentencing Transcripts at 60; Order Dismissing
PRP, appendix A at 2. So if a district court does not use avstandardized
judgment and eaﬁemce ﬁmmy'what court documents make up the judgment &
sentence? In this case, the prosecutor, the judge; and. defense counsel
clearly believe that a certlfied court docket sheet fits Lhe bill. For
examnle, to prove the other two DUI's the State offered only certlfled
court docket sheets_show1ng those convictions which defense counsel did
not object to, and the court found that those docket sheets "Show un-

. questionably the details of those convictions.” Sentencing Transcripts at
59-61. In addition to establishing a judgment and sentence for a DUI offense,
another comparable docnment would be a court certified copy of the DUi -
citation because it shows the judgment at the bottom half of the pege.»ggg
DUT citation, appendix D. Furthermore, the State repeatedly referred to'

the DUI citation as the judgment. State's Answer to PRP at 2; State's |
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.Supplement'Answer to Court's Question at 3 (the DUI citation is the
"Lincoln County Vjudgmgnti'"). And significantly, at the sentencing
bhearing when the defense objected to the driving abstract and the DCH
printout, the court did not.ask the Stéte'to'préduce a 'jﬁdgment &
sentence' but instead questioned_him; "shouldn't we have some kind of‘
docket[, ] ticket or.something?" Sentehcing Transcripts at 54. Thué, in
District Courts that do not use a standardimxijudgment and séntence form,
it is clear that the documents that make up a judgment & sentence for a
DUI conviction 'is a certified court docket sheet related to that offense
or a certified copy of fhe DUT citation or a éombinétion of the two.
Therefore, for all future purposes, when the phrasev'judgment & sentence'
is mentioned it will implicitly consist of the above documents (i.e., the
court docket sheet and/or‘the DUT citatiqn sheet) because thdse documents
make up the judgmént and sentence.1' .
2. When The State Fails To Establish That
~ A Judgment & Sentence-Is Unavailable To

Prove A Prior Conviction, May The State

Offer Other Evidence To Prove That

Conviction? '

To establish a prior conviction, a certified copy of the judgment

-& ‘sentence is the best evidence. Lopez, 147 Wn.2d at.519;’Although a
judgmentv& sentence is the.best evidence of a prior.cOnviction, thé State
may introduée other compafable évideﬁée only if it shows that the besﬁ
evidence is unavailab1e1fdr some reasoﬁ oﬁher than thé serious faulﬁ of
the proponent. Id. |

In this case, at the:sentencing hearing, the State offered the

driving abstract (appendix B) and the DCH printout (appendix C) to prove
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the Lincoln County DUT without ever mentioning a Lincoln County judgment
& sentence let alone if it was available or not. Then, in the bchain'of
events ’ defense counsel objected to those items then the court ruled they
were sufficient to prove the Linceln County DUI and sentenced Mr. Adolph
' then ence all of the parties signed the finished judgment & sentence the
State intreduced the Lincoln County judgment & sentence documents (i.e.,
the docket sheet and the DUI. citation) and wanted to make them part of
the record which the court did. '

Under Lopez, the State could only oLfer the dr1v1ng abs:.ract and
the DCH prlntout to orove the Lincoln County DUI if it saowed that the-
Lincoln County judgment & sentnece documents wert unavallable for some
v'reason oL.her than their own serious fault Here, the State did not make
L.ha.l._ show1ng and even eventually came up with Lne Lincoln County judgmeat
& sentence doucments. Significantly, 1t was after the court found the
existence of the Lincoln County DUI and after the court imposed the
sentence uéon Mr. Adolph and the parties signe-:i the finished juagment &
"‘se.ntence. Therefore, because the State failed to meet their burden of -
showing that the Lincoln County DUI judgmeht & sentence documents were
unavallable, the drlvmg abstract and the DCH prlntout was 1nadm1551ble.
See Lopez, 147 Wn. 2d at 519; Rivers, 130 Wn Aop. at 698-705 (the Court
could not think of any reason why the State could nol., prior to the
imposition of the sentence, come up with a certified copy of the judgment
& sentence to prove a prior offense). “ |

| At any rate, even if the ariving abstract and the DCH printout

were correctly admitted, those two non-court certified documents were
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still}insufficient to prove the existence of the Lincoln County DUI. In
Rivers, the court found that a prior conviction set forth in a court
certified judgment & sentence of some other offense is insufficient to
prove the existence of the pfior conviction, Rivers, 130 Wn. App. at 698-
'705. Under the reasonlng of Rivers it would be unreasonble to rule that a
non-court certlfled driving abstract coupled w1th a non court certlfled
DCH printout is better evidence to prove a prior conviction that a court
certified judgment & sentence that showed the prior conviction. Is the
driving ebstract {appendix B) even reliable, the State has consistently
argued that Mr. Adolph had three previous DUI's but this driving abstract
only shows two. Thus, under Rivers and the cases contained therein, the
driving'abstraet coupled with the DCH printout is insufficient to prove
the Lincoln County DUI. Rivers, 130 Wn. App. at 698-705. In addition, the
driving abstiact‘was not court Certified and the DCH printout was not
'certlfled by any entlty, therefore those documents should not have been
used at a senten01ng hearlng to prove a prior conviction. Id at 704
("the supreme court in Lopez apolled the certlfled copy requirement to
evidence presented at a sentencing hearing."); Lopez, 147 Wn.2d at 518-19.°
3. .When A Defendant Objects To The

Bvidence Submitted By The State To

Prove A Prior Conviction And That

Evidence Is Either Insufficient Or

Inadmissible, May The State Get 'A

Second Bite At The Apple' By Intro-

ducing Supplement Evidence After

The Judgment & Sentence Has Been

“ Imposed?

At a sentencing hearing, if a defendant specifically objects to

the State's evidence of the existence of a prior conviction and the evidence
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is insuf.ficient or inadmissible, "the State must present additional

ev_idence to carry its burden of proving the conviction by a preponderence

~of the evidence." Rivers, 130 Wn. App. at 701-02 (citing State v. Cabrera,
73 Wn. App. 165, 168;69 (1994)). And if the State fails to present_addition—
al e&idenée to meet its bufden, they will not get a second chance to do so -
after the imposition of the judgment & sentence and will be held to the
existing record. Lopez, 147 Wn.2d at 520; EQEQ: 137 Wn.2d at 485; McCorkle,
137 Wn.2d at 496-97; yi_:L_sg_r;, 113 Wn. App. at 139 ("When the State fails to
carry its burden of proof after a specific objection, it is not prbvided
a further opportunity to do so...."). | | |

" In argumenf_two, supra, Mr. Adolph established that both the
'driQing abstract and the DCH printout were iﬂadmissible under_ggggg to pfoVe
the’Lincoln County DUI and that they were insufficient under Rivers and the .
cases contained therein to prove that,conVicticn as well, §g§.Argumeht 2.

In this case, after Mr. Adolph's sentenée was imposed and after
Mr. Adolph and his attorney and the judge signed off on the finished judgment ‘
& sentence_(sentencingvtranséripts at 85-87), the State sought to introduce
a court certified docket sheet showing the Lincoln County DUT conviction |
and‘a.court cértified "judément"‘of that conviction which is a copy of the
DUTI citation. See Sentencing Transcripts at 87-89; Appendik C & D. These
documents cannot be used in proving the existence of the Lincoln County DUI
because the courf did not rely on them when he found the Lincoln County DUIL
(;g.) and, more importantly, fhe State does‘hot get a segond qhancehto
prove a prior oonviction if the defendant objected to the evidence used to

prove the prior offense. Rivers, 130 Wn. App. at 706-07; McCorkle, 137 Wn.2d
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at 497 (When the State fails to carry its burdén of proof after a specific
objection, it is not provided a further opportunity to do so). In this
case, Mr. Adolph clearly objected to the use of the driving abstract and
:the DCH printout to proﬁe the Lincoln County DUI. Sentencing iranscriﬁtS'at
31-32L The court recognized this objection and stated, "[Mr. Adolph]
fully challengés the Sfate's level of proof for the Lincoln County con-
yition." Id. af 60. Thé.court then found that the State had proved the
‘Lincéln County DUI with the driving abstract and the DCH printouf. Eé: at
60-61. Nbfeworthy is the fact that the Staté, prio? to the court's ruling,
did not offer any additional evidénce'to prove.the Linéoln\County DUT.
Then after the court ruled on the Lincoln Céunty DUI and_ sentenced Mr.
Adoplh ahd signed the judgment*é sentence,.ﬁhe State sought to iﬁtroduce
more evidenqe (i;e., the dockét sheet_and-the.DUI'citation) to further
prove thé Lincoln County DUI. Id. at 87—89..Uhder the facts of this caée
céupléd with the relevant law, the docket -sheet 5hd the DUT citation was
cleafly inadmiésible undér‘the"éecond'bité of the apple' rule set forth‘
in MCCorkle; 137.Wh.2d at 497; Ford, 137 Wn.2d at 485;_29995, 147 Wﬁ.Zd
at 520. | | (o

| Based on the above arguments this court should find: (1) that
~ the driving abstract and the DCﬂﬁprintout Was inadmissiblé under EQEEE;
(2) that the driving abstract and DCH printout was insufficient under e
Rivers to prove the existence of a prior DUI conviction; and (3) that .
the court docket shéet and‘the DUI*citétion were inadmissible uﬁdér the
'2nd bite of the apple' fule set forth in Lopez, Ford, énd McCorkle. And

t

based on these findings, which leaves no admissible evidence to prove
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the Lincoln County DUI, this court should accept review under RAP 13.4
(b)(1)(2)(3)(4) and ultimately remand'this matter back to the Superior

Court for resentencing. See State v. Bergstrom, 162 Wn.2d 87 (2007).

.In Bergstrom, supra, 162 Wn.2d at 93-94, the court stated:

» ...1f the defense does specifically object
during the sentencing hearing but the State- fails to
produce any evidence of the defendant's prior con-

/ victions, then the State may not present new evidence

at resentencing. Id.; Cadwallader, 155 Wn.2d Wash.2d
at 877-78, 123 P.3d 456. After the defense specifically-
objects, putting the sentencing court on notice that
the State must present evidence, the State is held to
the initial record on remand. Ford, 137 Wn. 2d at 485
973 P.2d 452.

II. DID THE COURT OF APPEALS ERR BY FAILING
: TO TRANSFER MR. ADOLPH'S 2ND PERSONAL
RESTRAINT PETITION TO THIS COURT?
" When~the court: of appeals receiues a second personal restraint
petition that violates RCW 10.73.140 by raising "new" issues, .the court
of appeals does not have jurisdiction to hear or dismiss the petition and

therefore must transfer it to the Supreme Court where RCW 10.73.140 does

not apply. See In re Turay, 150 Wn.2d 71, 86-87 (2003); .In re Fawcett,

147 Wn.2d 298, 301 (2002) ("when review of a PRP is barred by RCW 10.73.140
the court of appeals must transfer the petitioﬁ.to the [the Supreme Court]

if it raises new grounds for relief. "); In re Crabtree, 141 Wn.2d 577, 582

(ZOOO)(when the court of appeals receives a subsequent petition it may not
consider under RCW 10.73.140, the proper procedure is to transfer it to

the Supreme Court). In re Baily, 141 Wn.2d 20, 28 (2000); In re Johnson,

131 Wn.2d 558, 563-67 (1997); RCW 2.06.030 ("No case, appeal or petitiqu.
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for a writ filed in the Supreme.Court or the [court of appeals] shall
be dismissed for the reason that it was not filed in the proper court,

but is shall be transferred to the proper court."); In re Perkins, 143

Wn.2d 261, 264-67 (2001)(the COurt of appeals properly transferred a
successive PRP to the Supreme Court); In re Turay; 153 Wn.2d 44, 48-49
(2004)(RCW 10. 73 140 does not apple to the Supreme Court).

In this case, the Chlef judge of the court of appeals found that
| Mr;‘Adolph's,petltlon was succe551ve.and being such he dismissed it under
ROW 10.73.140. ﬁhder the above law the Chief judgehclearly7erred by;:(l)
dismissing the petition'=and by (Z)Hfailing to transfer the petition to
the Supreme Court where RCW 10.73. 140 does_not apply. See Above Cases.

F. . CONCLUSION. )
' Because the chief judge erred by failing to transfer the PRP

to this court, Mr. Adolph asks this court to reach the‘merlts of the
»issues he raised. ' |

This court should acCept review of this'isSue because the court‘»
of "appeals ruling dismissing Mr. Adolph's subsequent PRP and their failure
to transfer the PRP to this court is 1n d1rect conflict with all of the |

above Supreme Court law. See RAP 13.4(b)(1).
Dated this 19th day of March, 2009.

‘Respectfully Submltted

%t/t(ﬂ/ﬂf?ft%fu~

Vincent R. Adolph
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In the Matter of the Personal Restraint 27277-0-I11

of:

ORDER DISMISSING PERSONAL

VINCENT R. ADOLPH,
: RESTRAINT PETITION

)

)

)

)

)

)
-+ Petitioner. )
)
Vincent R. Adolph seeks relief from personal restraint imposed in his 2005
, Okanogan County jury conviction of vehicular homicide ahd vehicular assault. Mr.
Adolph’s conviction was affirmed by this court in March 2007 and a personal restraint
petition was dismissed in September 2007. See Commissioner’s Ruling, No. 24597-7-I1I1
(March 16, 2007); Order Dismissing Personal Restraint Petition, No. 26367-3-IIT
(September 10, 2007). In this, his second personal restraint petition, he contends the
State failed to prove the existence of a prior conviction by a preponderance of the
evidence.

Under RCW 10.73.140, this court lacks jurisdiction to consider a successive

petition that raises issues that were or could have been raised in a prior petition unless the

petitioner shows good cause why he did not raise these issues before. In re Pers.
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No. 27277-0-111 |

PRP of Adolph

Restraint of VanDelft, 158 Wn.2d 731, 737-38, 147 P.3d 573 (2606). To establish good
cause, the petitioner must show that an objective impediment external fo the defense
prevented him from raising the issues earlier. State v. Crumpton, 90 Wn. App. 297, 302-
03, 952 P.2d 1100 (1998) (analogizing to the definition of good canse_in RCW
10.95.040(2)).

Mr. Adolph contends the State offened only a driving record abstract from the
Department of Licensing and a printout from the prosecutor’s office to prove a prior
Lincoln County conviction for driving under the influence. Citing State v. Rivers, 130

| Wn. App. 689, 128 P.3d 608 (2005), he argues that only a court-certiﬁed copy of the
R judgment and sentence is sufﬁcignt to establish his criminal history. |

Rivers followed well-established precedent that the State must prove the existence
of prior convictions by a préponderance _of the evidence. 1d. at 698. Although a certified
copy of a judgment and senténce is ‘the best evidence of a prior éonvictinn, other

vdocuments of record or transcripts may bn used tobestab_lish criminal history. Id. at 699-
701 (citing State v. Lopez, 147 Wn.2d 515, 519, 55 P.3d 609 (2002) and State v. Ford,
137 Wn.2d 472, 480, 973 P.2d 452 (1999)‘). In this case, the Lincoln County district |

. court apparently does not file a standard judg@ent and sentence. Consequently, the State
presented a certified Lincoln County docket and another document showing the
judgment. Mr. Adolph’s counsel agreed that the documents were valid and that they

could be included in the record. (9/19/05 RP 87-88) This agreement waived his

2
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challenge to the existence of the Lincoln County conviction. State v. Bergstrom, 162
Wn.2d 87, 94, 169 P.3d 816 (2007); Rivers, 130 Wn. App. at 701.

At' any rate, the cases cited in Rivers, including Lopez and Ford, were decided
long before Mr. Adolph’s previous petitiéﬁ. He does not show that there was an outside
impediment preventing him from raising this issue before. Accordingly, this court does
not have jurisdiction to coﬁsidér his éuccessiva petition, ahd it is dismissed. 'VanDerz‘, _
158 Wn.2d at 737-38; RAP 16.11(b). The court also denies his re.quest for appointment
of counsel. In re Pers. Restraint of Gentry, 137 Wn.2d 378, 390, 972 P.2d 1250 (1999);

RCW 10.73.150.

DATED: March 3, 2009/

"'\/ - ~~JOHNA SCHULTHEIS
/ -~ CHIEF JUDGE
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IN THE WASHINGTON STATE SUPREME

COURT
) L ).
In re Personal R int ) . - '
Potition oooa estralf‘t ,)  No: COA #27277-0-III
. o ; C qAIC{ZTI#N'OF“SERVTCE“
. DECL o)
Vincent Adolph. »
| Adolp ) BY MAILING
_)
)
L Vincent Adolph . _petitioner,in the above entitled

_cause, do hereby declare that I have served the followmg documents

Motion for discretionary review . , Y

Upon: _ o
Division III ' Washlngton State Supreme bourt
Court of Appeals PO Box 40929 . :

500 N Cedar St. Olympia, WA . 98504-0929
Spokane, WA 99201 .

I deposited with thec4-Unit Officer Station, by processing as Legal Mail, with first-class
postage affixed thereto, at the Airway Heights Correction Center, P.0.Box 2049 ,
Airway He1ghts WA 99001 .2049 9

Onthis 19th day of _March ,20_09 . ' ,
‘I certify under the penalty of perjury under the laws of the State of Washington that the A

foregoing is true and correct. - 4 .
' : - " %ectfull Supinifted),
. ' o UL
' : j - etitfoner

Peti

DECLARATION OF SERVICE BY MAILING



