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Supreme Court No. 82907-1
Court of Appeals No. No. 36492-1-11
IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

)
In re Det. of )

) Answer to Respondent’s Motion to Strike
Jake Hawkins, Appellant. ) and

) Declaration of Service

) RAP13.7

)

STANDARD OF REVIEW

Under RAP 1.2(a), the Rules of Appellate Procedure are “liberally interpretéd to promote justice

and facilitate the decision of cases on the merits.” RAP 1.2(a).

ARGUMENT

I. The Court should deny Respondent’s Motion to Strike because Mr. Hawkins’s
arguments regarding the proper interpretation of RCW 71.09 are within the scope of the
Petition.

Under RAP 13.7(b) (captioned “Scope of Review”), “the Supreme Court will review only the
questions raised in... the petition for review and the answer, unless the Supreme Court orders

otherwise...” In this case, the Supreme Court granted review (inter alia) of the following issue: “Did
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the trial court exceed its authority by ordering Mr. Hawkins to submit to a pretrial polygraph
examination not authorized under RCW 71.097” Petition, p. 1; see also In re Detention of Hawkins,
166 Wn.2d 1019, 217 P.3d 335 (2009) (granting review without limiting the issues under
consideration).! Resolution of this issue requires the Court to determine whether or not RCW 71.09
authorizes a trial court to compel a pretrial polygraph examination. This is a question of statutory
interpretation.

Statutes must be construed, wherever possible, in a constitutional manner. State v. Abrams,
163 Wn.2d 277, 282, 178 P.3d 1021 (2008). The correct interpretation of RCW 71.09 is therefore a
constitutionally valid interpretation, unless such an interpretation is impossible. /d. Accordingly,
proper understanding of the scope of RCW 71.09 necessarily involves reference to those constitutional
provisions implicated by that statute. (

Mr. Hawkins argues that the statute does not authorize compulsory pretrial polygraphy.
Petitioner’s Supplemental Brief, pp. 2-14. His argumenf is guided by two fundamental requirements:
first, that RCW 71.09 be strictly construed, and second—as outlined above—that all statutes be given
a constitutional construction (where possible). Petitioner’s Supplemental Brie.f, pp. 2-14. An
interpretation of RCW 71.09 that runs afoul of the constitution should be avoided in favor of a
construction that is not unconstitutional. Id.

In order to choose between the two competing interpretations of the statute at issue in this case,
the Court must understand the constitutional implications of each interpretation. By pointing out the
constitutional problems raised by Division II’s interpretation of the statute, Mr. Hawkins seeks to aid
the Court in its choice. Contrary to Respondent’s assertion, he does not raise new issues that are

“beyond the scope” of the Petition;” rather, he presents arguments necessary to answer the question

' Respondent inaccurately paraphrases the issue in its Motion to Strike: where the Petition reads “Did the trial court exceed
its authority,” Respondent rephrases the issue to read “whether the trial court-exceeded its staturory authority...” Compare
Petition, p. 1, with Respondent’s Motion to Strike, pp. 2-3 (emphasis added).

2 See Respondent’s Motion to Strike, pp. 3.
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raised by the first issue set forth in the Petition. RAP 13.7(b).> This distinguishes Mr. Hawkins’s case
from the authority cited by Respondent. Respondent’s Motion to Strike, p. 4, citing State v. Korum, '
157 Wn.2d 614, 141 P.3d 13 (2006). |

In Korum, the prosecution filed a Petition raising the following issue: “[W]hether a court may
‘intervene in a prosecutor's selection of charges merely because some of the charges may merge at
sentencing or the court believes that the possible punishment for all the alleged offenses will result in
an extremely long sentence[.]’” Korum, at 623 (quoting the Petition). The issue was addressed in a
section of the Petition entitled “A Court's Ability to Review a Prosecutor's Charging Decision is
Extremely Limited.” Id. The petitioner did not, in its statement of issues, ask the Court to decide
whether or not the charges merged. The Petition did include a single line of argument addressing the
merger issue: “Division II's dismissal of the kidnapping convictions, which occurred in conjunction
with the robberies but involved victims other than those robbed, conflicts with [a prior decision of the
Supreme Court.]” Id, at 624. |

The Korum Court held that the petitioner’s issue statement referenced the merger problem only
“in relation to prosecutorial discretion and did not clearly raise the issue.” 1d, at 625. Accordingly,
the Court struck those portions of Petitioner’s Supplemental Brief arguing the merger issue, and
declined to consider the issue. Id. (citing RAP 13.7(b) and 13.4(c)(5)).

Respondent erroneously suggests that Mr. Hawkins has violated the Rules of Appellate

- Procedure in a manner “far more substantial than the violation of the rules in Korum.” Respondent’s

Motion to Strike, p. 4. Respondent’s argument is based on a misunderstanding (or

mischaracterization) of Petitioner’s argument.

3 Respondent apparently does not object to arguments brought under Issues 2 and 3 in the Petition. Respondent’s Motion
to Strike, p. 3. In its “Statement of the Case,” Respondent makes one inexplicable assertion: “This new argument that the
Sixth Amendment provides [Mr. Hawkins] the right to counsel at a pretrial forensic interview is directly contrary to his
apparent concession in his opening brief that the Sixth Amendment does not confer such a right.” Respondent’s Motion to
Strike, p. 1. This is apparently residue from an earlier document, presumably from a different case involving different
issues, :
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Unlike the Petitioner in Korum, Mr. Hawkins’s arguments fall within the scope of the issues
accepted for review. Issue 1 requires the Court to determine whether or not RCW 71.09 authorizes a
trial court to compel a pretrial polygraph. To answer this question, the Court must interpret the
provisions of RCW 71.09. As noted above, the statute must be construed in a manner that avoids
conflict with the constitution. Abrams, supra. Mr. Hawkins points out constitutional problems that
inhere in the Department’s interpretation of the statute. Petitioner’s Supplemental Brief, pp. 7-14. He
does not suggest that RCW 71.09 is unconstitutional, and has not asked the Court to invalidate the
statute. Rather, he argues that the trial judge exceeded his authority under the statute. Petitioner’s
Supplemental Brief, pp. 4, 6-7. This argument assumes that RCW 71.09 is constitutional, if correctly
interpreted. This statutory construction argument falls within the scope of the first issue raised in the
Petition. See Petition, p. 2.

Because the argument is necessary to resolve an issue raised in the Petition, it should not be
stricken. Respondent’s suggestion—that Issue 1 does not cover the arguments made in the Petitioner’s
Supplemental Brief—would undermine the requirement of a “concise statement of the issues presented
for review.” RAP 13.4(c)(5). Instead of a “concise statement,” Respondent’s approach would result
in lengthy issues statements that specifically raise every argument to be made in the Supplemental
Brief. This is both undesirable and unnecessary. Furthermore, it conflicts with the admonition
contained in RAP 1.2(a), directing that the Rules of Appellate Procedure be “liberally interpreted to
promote justice and facilitate the decision of cases on the merits.” RAP 1.2(a).

Where a petition raises issues of statutory interpretation, the Supreme Court must be permitted
to address the constitutionality of any interpretation urged by either party. Otherwise, a litigant could
compel the Court to uphold an unconstitutional interpretation, simply by crafting an issues statement
that omits references to the constitution. Here, the Court accepted review of an issue involving the
proper interpretation of RCW 71.09. Resolution of this issue requires the court to examine the
constitutionality of competing interpretations of that statute. By outlining the constitutional
implications of the Respondent’s position, Mr. Hawkins has “reasonably developed issues and

BACKLUND & MISTRY
Petitioner’s Answer to Motion to Strike -4 Attorneys at Law

203 Fourth Ave. E., Suite 404
Olympia, WA 98501

(360) 339-4870

Fax (866) 499-7475




10
11
12
13

14

16
17
18
19
20
21

22

2
25
26
27
28

29

arguments raised below.” See, e.g., State v. Miller, 156 Wn.2d 23,32 n. 5, 123 P.3d 827 (2005).
Accordingly, Respondent’s Motion to Strike should be denied. RAP 13.7(b).

II. The Court should deny Respondent’s Motion to Strike because it is an improper attempt
to respond to Petitioner’s Supplemental Brief without leave, in violation of RAP 13.7(d).

Under RAP 13.7(d), neither party may respond to a supplemental brief “except by leave of the
Supreme Court.” RAP 13.7(d). Respondent’s attempt to circumvent this rule through a Motion to
Strike is improper. See, e.g., Griffith v. Centex Real Estate Corp., 93 Wn.App. 202, 218, 969 P.2d
486, amended on denial of reconsideration (1998), review denied, 137 Wn.2d 1034, 980 P.2d 1283
(1999) (characterizing Respondent’s motion to strike arguments not raised in the trial court as “no
more than an improper éttempt to respond to the reply brief which is prohibited by the rules of
appellate procedure...”).

If Respondent believes that the Court has been denied “full briefing on all matters before it”
(Motion to Strike, p. 5), counsel for Re-spondent should seek leave to file additional briefing under
RAP 13.7(d).* In the alternative, Respondent is free to submit a statement of additional authorities
pursuant to RAP 10.8. The D.epartment’s failure to address the constitutional implications of ifs '

position does not justify a departure from the Rules of Appellate Procedure.

III.  Even if the constitutionality of the Court of Appeals’ interpretation of RCW 71.09 is
considered a new issue, the Supreme Court should exercise its inherent authority to
consider issues necessary to reach a proper decision.

The Supreme Court “has inherent authority to consider issues not raised by the parties if
necessary to reach a proper decision.” State v. Cantu, 156 Wn.2d 819, 822 n. 1, 132 P.3d 725 (2006);
see also Blaney v. Int’l Assoc. of Machinists And Aerospace Workers, Dist. No. 160, 151 Wn.2d 203,

* It is unfortunate that Respondent waited nearly six months to file its Motion to Strike; any attempt to secure leave under
RAP 13.7(d) at this late stage would undoubtedly delay the proceedings.
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213, 87 P.3d 757 (2004) (citing City of Seattle v. McCready, 123 Wn.2d 260, 269, 868 P.2d 134
(1994)). In this case, the Court must interpret RCW 71.09 and determine whether or not the statute
permits a trial court to compel a pretrial polygraph. If possible, the Court should not interpret the
statute in a manner inconsistent with the constitution. Abrams, supra. Accordingly, if the language of
the statute is susceptible to a constitutionally valid interpretation, such an interpretation must prevail
over any interpretation thattviolates the constitution. Id. A “proper decision” in this case requires the
Court to determine whether or not the interpretation of the statute proposed by the Department (and
adopted by Division II) is consistent with the constitution. Cantuy, at 822 n. 1.

If the Department’s interpretation of RCW 71.09 violates the constitution, the Court should
reject that interpretation. This is so whether the issue is within the scope of the Petition or reached by

exercise of the Court’s inherent authority under Cantu.
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CONCLUSION

For the foregoing reasons, the Court should deny Respondent’s Motion to Strike, and should

address the merits of Petitioner’s arguments.

DECLARATION OF SERVICE

On today’s date I emailed this document to the Supreme Court and to the Attorney General (Joshua

Choate) at his email address of record.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

Signed April 16, 2010 at Olympia, Washington.

(Signed)
Jodi R. Backlund, WSBA No. 22917
Attorney for the Appellant '
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