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A. REASONS WHY THIS COURT SHOULD DENY REVIEW

The Court of Appeals correcﬂy decided this case. In this case, the
jury properly answered the question put to it: Was Scott armed with a
deadly weapon when he committed two counts of first degree robbery and
one count of possession of stolen property? The judge erred when she

imposed a sentence that was not in conformity with the jury’s verdict.

1. Statev. Recuenco, 154 Wn.2d 156, 110 P.3d 188 (2005) requires that.
the firearm enhancements imposed in this case be reversed.

In Recuenco, the Washington State Supreme Court held that where-
a jury has not specifically found the defendant Waé armed with a firearm,
the trial judge may not impose the lengthier enhancement. This is true
even when, as here, the jury did find that the defendant was armed with a
‘deadly wéapo’n. |

2. There is no conflict between the Couft of Appeals decision in this case
and State v. Evans, 154 Wash. 2** 438, 114 P.3™ 627 (2005).

- Although the Recuenco’ line of cases cited in the State’s petition

was based upon the holdings in Blakely v. Washington, 542 U.S. 296, 124

- Statev. Recueﬁca, 154 Wn.2d 156, 110 P.3d 188 (2005) and State v.
Recuenco, 163 Wash. 2nd 428, 180 P.3d 1276 (2008).



S. Ct. 2531, 159 L. Ed. 2d 403 (2004) and Apprendi v. New Jersey, 530
U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000);'the facts 'of this case
| and the opefation of RCW RCW 9;94A.125 make the decision in
Recuenco “substantive” rather than procedural.
In State v. Evans, 154 Wn.2d 438, 446-47, 114 P.3d 627 (2005),
the Washington State Supreme Court held that the decision in BlakeZy was
one of criminal “pfocedure,” not of “substance.” But in Evans, the
betitiohers Wére' sentenced based updn factors never submitted to the jury
for consideration. In Evans, the Petitioners argued tha’p the Blakely
decision was substantive because it changed the notion of ‘what factors i
must be treated as elements of the crime in Washingfon. Prior to Blakeljz, |
the State was reql;ired to plead and prove to a jury beyond a reasonable
doubt only those factors listed under the statutory definition of the crime
- charged. Petitioners argued that ‘Blakely héd_ elevated exceptional
sentencing factors to elements of the crime. The Supreme Court rejected
that argument but stated: |
| We find petitioner’s arguments unavailing at this time. We

do not, of course, reach whether sentencing factors may be
elements in other contexts.

Evans, 154 Wn.2d at 447 n. .
‘Weapons enhancements are precisely the “context” where the

concepts in Blakely and Recuenco are “substantive” rather than



“procedural” and must be applied retroactively. RCW 9.94A. 125 , the

enhancement statute at issue, provides that:

In a criminal case wherein there has been a special '
.allegation and evidence establishing that the accused or an
accomplice was armed with a deadly weapon at the time of
the commission of the crime, the court shall make a finding
of fact of whether or not the accused or an accomplice was
armed with a deadly weapon at the time of the commission
of the crime, or if a jury trial is had, the jury shall, if it »
find[s] the defendant guilty, also find a special verdict as to

whether or not the defendant or an accomplice was armed
with a deadly weapon at the time of the commission of the

crime.

Unlike other sentenqing enhancements, the Washington_ statutes
have always required a jury determination in regard to weapons
enhancements. Thus, this particular enhancemeht has always been more
akin to an ‘ele.:mént of the offense than the excepﬁonal sentence factors at
issue in Evargs. The identity of the fact-finder has always been the jutry
and the Government has always been required to prove the presence of the
enhancement beyond a reasonable doubt. Questions relating to “elements”
are substantive, not procedural issues.

Thus, in its opinion the Court of Appeals correctly found that the
judgment and sentence in this case was invalid on its face. The jury found
only that Scott was armed with a deadly weapon. Thus, the judgment
improperly imposéd a firearm enhancement. The Court’s deqision isnota

“retroactive” application of Blakely. Rather it is a proper holding that the



| judgment does not reflect the findings made by the jury at the ClO‘Se of

tﬁal.

B. CONCLUSION

This Court should deny review.

“Respectfully submitted this 13™ day of April, 2009.
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Suzaptfe Lee Elliott
WSBA 12634
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