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I IDENTITY OF PETITIONER AND DECISION BELOW

On July 14, 2008, the Court of Appeals, Division I, issued a 2-1
published decision interpreting the statutory criteria for civil commitment
under RCW 71.09 and reversing a eight week sexually violent predator
civil commitment trial due to the admission of evidence regarding
respondent Post's failure to complete sex offender treatment.’ Judge
Becker dissented from this decision. Even though this court long ago
determined that civil commitment is supported by the twin "irrefutably
compelling" interesté of community proteétion and treatment for repeat
sex offenders, In re Young, 122 Wn.2d 1, 33 (1993), the Court of Appeals
majority ruled that evidence of Post's need to ameliorate his danger and
mental abnormality through completion of all necessary phases of sex
offender treatment, including coﬁrt-supervised treatment on conditional
release, was irrerelevant. Because the legal criteria for civilly committing
a sexually violent predator is.a fundamental "issue of substantial public
interest that should be determined by the Supreme Court," and should not
be left to a split decision below, this court should grant the State's Petition
for Review under RAP 13.4.and reverse the Court of Appeals decision

below.

! A copy of this decision, In re Post, 145 Wn.App. 728, 187 P.3d 803
(2008), is attached as Appendix A. The State filed a motion for
reconsideration, which was denied on February 24, 2009. See Appendix

.



IL. ISSUES PRESENTED FOR REVIEW
A. In considering whether a person's voluntary treatment plans
in the community reduce risk below the more likely than not standard for
civil comfnitment under RCW 71.09, may the jury evaluate the potential
success or failure of the person's voluntary freatment plans by considering
evidence that the person has failed at current efforts to complete all stages
of available in-patient treatment?
B. When RCW 71.09 requires civil commitment upon proof
- beyond a feasonable doubt that a person is more likely than not to reoffend
in a sexually violent manner ';uniess confined in a secure facility," and the
statutory definition of "secure facility" includes either plécement in a total
confinement facility or placement in the community with court-ordered
release conditions, does the State properly meet its burd.en of proof by
| demonstrating that the person exceeds the statutory risk threshold absent
placement in a total confinement facility or placement in the community
with court-mandated release conditions?

IHI. STATEMENT OF CASE

A. FACTS SUPPORTING CIVIL COMMITMENT
Respondent Charles Post is an untreated sexually violent offender

who has a lengthy history of raping women following intervening




incafcerations. During his most recent prison term, he failed to complete
sex offender treatment with the Department of Corrections. [cite] Despife
lengthy participation pending his civil commitment trial, he failed to
advance in the Special Commitment Center ("SCC") treatment program.
[cite].

His first known rape occurred on April 26, 1974, when he raped
42-year-old R. M. in a parking lot. Using a knife, Pést forced R.M. into
her car. He made hér cover her face, and then. raped her vaginally. After
rapihg her, he took $30.00 from her. (19RP 40-42). He later reported that
on the morning of the rape he was thinking to himself "what it would be
like to force a woman to have sex with me." He claimed that his "primary
mbtivation toward committing the instant offenses was a fantasy, a
problem which necessitated psychiatrié help." (CP 3-4;19RP 42-43). On
May 30, 1974, Post raped N.M, who was also in her forties. Using a knife,
Post forced N. M. into her hotel room. He rape& her repeatedly over the
next eight hours. He then left, steaiing $80.00 from her. He later admitted
that he went to the hotel with the intent of assaulting another woman. (CP
3-4).

Post was also identified as the pérpetuator for two other rapes
committed during this time period. On May 6, 1974, Post raped I.S. in the

laundry room of her apartment. As with the above rapes, he used a knife



to force his victim's compliance. On the same day, Post raped C. P. at
knifepoint in the parking lot of a hotel while a friend waited for him in the
car. Following the rape, Post robbed C. P. of $210 and several other
items. (CP 4). Post was apprehended, identified and charged with three
counts of rape involving the crimes against R M., N. M. and I. S. He was
never charged with the offeﬁse against C. P. On July 30, 1974, Post pled
guilty tc; two counts of Rape in the first Degree for the crimes involving R.
M. and N.M., and the crime against I.S. was dismissed pursuant to plea
agreement. (19RP 53-54). He remained.free pending sentencing. (19RP
55). |

Several weeks later, on August 26, 1974, Post attempted to rape a
14-year-old girl and a 16-year-old girl while holding a rifle tb their heads.
He was attempting to rape the 16-year-old when the other girl successfully
ran for help. Post fled the scene, and subsequently attempted to eséape
prosecution by fleeing to Canada. He was arrested and was positively
identified by both girls. He was sentenced to serve aterm in the
Department of Corrections (CP 4).A

He ultimately spent 13 years in prison and was released back iﬁto
the community in 1987. At that time his release plan appeared to be solid,

and with a few minor differences, it was the exact same "voluntary release



plan" that Post put forward at his commitment trial. See 19RP 70-106
(describing prior release plan).

Despite all these precautions, while on active paroie, Post raped a
15-year-old girl in her bedroom less than five months after his release
from prison. (19RP 91). During the early morning hours of February 20,
1988, he broke into the home of 15-year-old M. F. wearing a ski mask and
carrying a knife. ( 19RP.71-72). The girl was awakened by him standing
over her bed. He put his hand over her mouth and shoved his thumb down
her throat. She bit him and he withdrew the thumb. (19RP 72). The girl
started to scream so Post grabbed her throat and began choking her while
holding the knife to her throat. He stated, "Shut up, or I'll kill you." (CP
5). He then repeatedly raped the girl in various positions over the next
hour, despite hér crying and pleading with him not to. (19RP 72). He
raped her until he was able to ejaculate, and then sneered as he was
leaving, "That wasn't so bad, was it?" (19RP 84).

Post was later arrested and convicted by jury verdict of Rape I and
Burglary I. The court imposed an exceptional sentence, in part, because
Post was “exceptionally dangerous and likely to reoffend.” A unanimous
Washington Supreme Court affirmed Post’s exceptional sentence, stating
that “Post’s actions . . . clearly demonstrate the ineffectiveness of ‘doing

time’ to cure Post’s sexual deviancy. We conclude that the trial court had



sufficient evidence before it to support its conclusion that Post posed a
threat of future danger to the community.” State v. Post, 118 Wn.2d 596,
615 (1992).

In 2001, while in prison, Post briefly participated in the Sex
Offender Treatment Program ("SOTP"). Post didn't accomplish any
treatment goals in SOTP. (25RP 138). Post repeatedly lied to his sex
offender treatment group. (25RP 152). He was ultimately removed from
the SOTP because an infraction implicating the safety of a DOC employee
necessitated his transfer from the Twin Rivers correctional facility where
the SOTP is housed. (25RP 170). By failing to complete the SOTP, Post
placed himself in a narrow minority of offenders. See 22RP 160 (94-97%
of offenders who begin SOTP compléte the program).

On January 13, 2003, the State initiated sexually violent predator
civil commitment proceedings against Post. During the time it took this
matter to proceed to trial, Post voluntarily participated in the SCC sex
offender treatment program. The SCC treatment program is specially
tailored to high-risk, psychopathic individuals like Post. (26RP 38). In
any sex offender treatment program, it is important that the individual be
honest. (26RP 33, 35). Post's SCC therapist, Mr. Anderson, testified that
Post was "disingenuous" and developed few skills to control his sexual

offending. (26RP 36-38, 57).



Mr. Anderson described the six-phase SCC program. Id. at 41-
55. The program starts with Phase I, an "entry phase," and culminates with
Phase VI, where a fully treated sex offender is ready to be tested on court
supervised conditional release into the community. Id. at 41, 50.
Placement in each phase is dependent on a person's understanding of
relapse prevention concepts and the demonstrated ability to apply those
concepts to manage risk. Zd. at 50.

Post only advanced to Phase II .of the progfam, Which provides an
introduction to sex offender treatment concepts prior to the intensive sex
offender theraﬁy phases. Id. at 56, 44-45. Because he was only in Phase
IT of the SCC program, Post had yet to complete his sex offense "felapse
prevention plan” to control his deviant arousal. Id. at 50. In Mr.
Anderson's opinion, Post was not doing well in sex offender treatment
because Post was "not fully engaged in treatment," and "attempting to
manipulate his way through the treatment program." Id at 57.
| | At trial, in addition to fhe evidence above, the State presented the
testimony of psychologist Dr. Leslie Rawlings. Dr. Rawlings testified that
Post suffers from‘ the mental abnormality of paraphilia, NOS (non-consent,
or rape). (19RP 109, 120). He also testified that Post suffers from a high
degree of psychopathy, (20RP 9-13), as well as an Anti Social Personality

Disorder. (20RP 85). Dr. Rawlings opined to a reasonable degree of



psychological certainty that Post was more likely than not to re-offend if
not confined in a secure facility. (20RP 29, 65). One factor in Post's high
risk to reoffend is his failure to complete sex offender treatment. Dr.
Rawlings noted the difficulties Post has had in treatment, historically and
at present. (2>ORP 69-75). At SCC, Post was still in the early phases of
treatment -- Phase two of a six-phase program. (20RP 71). The failure to ‘
successfully complete treatment, including a period of supervised release,
increased Post's danger to the éommunity. Dr. Rawlings noted that Post's
history of failure on conditional release is associated with higher levels of
recidivism, and is the single highest factor for sexual recidivism. (1‘9RP
60; 20RP 83-84).

The two experts called by the defense agreed with many of these
points. Defense expert Dr. Ted Donaldson acknowledged that Post is a
master manjpﬁlator "who is going to tell me what he thinks [ Want to
hear." (23RP 66, 157). Dr. Donaldson admitted that Post needs extremely
tight supervision -- including multiple polygraphs every week, and daily
contact with a CCO. (24RP 46-47). The other defense expert, Dr. Louis
Rosell, similarlyltestiﬁed that all sex offenders need supervision when they
are released into the community, yet Post has none. (28RP 124). Rosell
acknowledged that Post doesn't yet know his offense cycle and that it is

important to know this prior to release. (28RP 126). It concerned Rosell



that the longest Post had ever been in the community without committing a
crime is one year. (28RP 90). If released on the sex predator petition,

Post would have no legal requirerhent that he stay in treatment, and he
could quit any time there is a disagreement. (28RP 87).

After considering this evidence, the jury returned a unanimous
verdict beyond a reasonable doubt that Post is a sexually violent predator.
The trial court issued an Order of Commitment, which Post appealed.

B. COURT OF APPEALS OPINION

In a split 2-1 decision, the Court of Appeals reversed Post's civil
commitment: "We hold that the trial court erred by admitting evidence
regarding potential LRAs [less restrictivé alternatives] and the content of
the SCC treatment program phases in which Post had not participated." In
re Post, 145 Wn.App. at 732. The majority noted that "Post presented
extensive evidence of his proposed voluntary treatment program, including
the testimony of several members of his proposed support team." Id. at
736. The court also noted that Posts' treatment participation was material
iﬁ evaluating this plan and in detenﬁining whether Post was "likely to
engage in predatory acts of sexual violence if not confined in a secure
facility." Id. at 741.

Although the majority allowed evidence narrowly addlfessing Post's

participation in Phases I and II of the SCC treatment program, it found that
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evidence of phases that Post failed to complete fell outside the statutory
criteria for civil commitment: "Evidence concerning the final four phases
of the SCC program, in which Post did not participate, and evidence
regarding potential future less restrictive alternatives to total confinement
were not relevant to the jury's determination of whether Post was proved to
be an SVP." 145 Wn.2d at 742. The majority reversed on this point.?

Judge Becker dissented. Her dissehting opinion took issue with the
majority holding that treatment evidence was not relevant because Post's
likelihood to engage in sexually violent acts "if not confined to a secufe
facility" was the "central task" for the jury. 145 Wn.App. at 759. Because
Post's position "was that he was unlikely to reoffend if released, not only
because he had a voluntary treatment plan but also because he had aiready
learned what he needed to know to stop himself from reoffending," Judge
Becker believed that "[t]he State was entitled to rebut this testimony by
showing that Post was far from being a fully treated sex offender." Id. at
759-60.

Judge Becker further noted that ."[t]he relevance of Dr. Anderson's
description of the full six stages of the program at the Special
Commitment Center was to show what it takes for a sex offender to be

fully treated" and that "Post's failure to go beyond the introductory classes

? The majority rejected all other challenges to Post's civil commitment.
10



at the SCC showed how much he had to learn to lower his risk." Id. at
760. These arguments, as presented through the evidence, are "squarely
relevant to the question whether or not a particular individual will likely
reoffend if unconditionally released into the community." Id. Judge
Becker stated that she would affirm Post's commitment because the
"restraint the majority imposes on the State's ability to present evidence of |
institutional treatment is not called for by the statute and is an unjustified
obstacle to proof." Id. at 764.

IV. REVIEW IS APPROPRIATE

Review of the July 14, 2008 decision of the Court of Appeals is
appropriate under RAP 13.4(b). The criteria for civil commitment under
RCW 71.09 as it relates to evidence of sex offender treatment is a matter
of substantial public interest requiring resolution by the Supreme Court.
This court has frequently acted to clarify the criteria for civil commitment
under the sexually violent predator statute. E.g. In re Young, 122 Wn. 1;
In re Thorell, 149 Wn.2d 724, 72 P.3d 708 (2003). The role treatment
evidence plays in evaluating a person's risk of reoffense is presented in
nearly every sexually violent predator matter. Rather than leave this
important question to a split panel of the Court of Appeals, this court

should act to definitely address the issue.
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A. WHEN EVALUATING WHETHER A PROPOSED
VOLUNTARY TREATMENT PLAN REDUCES RISK
BELOW THE CIVIL COMMITMENT
THRESEHOLD, THE JURY SHOULD BE
ALLOWED TO CONSIDER THE PERSON'S
CURRENT FAILURE TO COMPLETE IN-PATIENT
TREATMENT

During trial, the State pointed out that Post had made only limited
progress in completing the SCC treatment program. The trial court
allowed limited testimony describing the SCC program, including phases
that Post had yet to complete. The testimony illustrated that SCC has asix
phase in-patient program that prepared a person for superviéed community
release. There is substantial relevance to the RCW 71.09 civil
commitment criteria both in the persistence of Post’s mental abnormality
and personality disorder, as well as his risk to reoffend in a sexually
‘violent manner.

As pointed out by Judge Becker's dissent, Post's participation in
treatment and failure to complete the higher phases of the SCC program
addresses the statutory question posed by RCW 71.09.060, which requires
a jury to consider Post's voluntéry treatment plans in the community. See
145 Wn.App. at 759-60. Under this statute, "[i]n determining whether or
not the person would be likely to engage in predatory acts of sexual

violence if not confined in a secure facility, the fact finder may consider

only placement conditions and voluntary treatment options that would
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exist for the person if unconditionally released from detention-on the
sexually violent predator petition." RCW 71.09.060. In other words, the
jury is to consider the effects of Post's release conditions and his voluntary

treatment intentions on his existing risk to re-offend if not confined to a

. secure facility. Post’s motivation to complete the higher treatment phases

and his failure to gain promotion to those phases is relevant to the
likelihood that he will voluntarily pursue such treatment out of custody.

The primary source for the majority’s determination to not allow
discussion of Post’s failure to complete the more advanced SCC treatment
phases appears to be the California lower appellate decision of People v.
Rains, 75 Cal. App.4™ 1165 (1999). ‘As noted by Judge Becker, the
pprtion of the California SVP statute addressed in Rains is significantly
different from our Washington statute because it does not allow
consideration “Volunféry treatment” options. 145 Wﬁ.App. at 760-61.

The more relevant California precedent is the California Supreme
Court decision in People v. Superior Court (Ghilotti), 27 Cal. 4™ 888, 927,
44 P.3d 949 (Cal. 2002), which addressed the California standards for
“recommitment” following an initial two-year commitment. The
California recommitment statute, somewhat like our Washington initial
commitment statute, allows consideration of risk in light of voluntary

treatment considerations. As such, Ghilotti is instructive on how to
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address voluntary treatment claims.

In Ghilotti, the California Supreme Court determined that a SVP
respondent's refusal to complete treatment at California's SVP facility was
relevant evidence on the question of whether voluntary community
treatment measures would reduce risk below the civil commitment "likely"
standard. 27 Cal. 4™ at 929. Similar to RCW 71.09.060, the Califomia |
S\}P statute requires that a respondent's risk to re-offend be evaluated
against "the person's amenability to voluntary treatment." Ghilotti; 27
Cal.4™ at 928. In order to determine the effect of voluntary treatment
measures on risk as required by statute, the Ghilotti decision identifies the
following factors:

Of course, given the compelling protective purposes of the SVPA,
the evaluators must weigh the possibility of voluntary treatment
with requisite care and caution. Common sense suggests that the
pertinent factors should include (1) the availability, effectiveness,
safety, and practicality of community treatment for the particular
disorder the person harbors; (2) whether the person's mental
disorder leaves him or her with volitional power to pursue such _
treatment voluntarily; (3) the intended and collateral effects of such
treatment, and the influence of such effects on a reasonable
expectation that one would voluntarily pursue it; (4) the person's
progress, if any, in any mandatory SVPA treatment program he or
she has already undergone; (5) the person's expressed intent, if any,
to seek out and submit to any necessary treatment, whatever its
effects; and (6) any other indicia bearing on the credibility and
sincerity of such an expression of intent.

Ghilotti, 27 Cal.4th at 929.

In addressing the effect of voluntary treatment intentions on risk, it

14



is entirely relevant to consider the person's actions in refusing to complete
available in-custody treatment at a commitment center for vsexually violent
predators: "it would be reasonable to consider the person's refusal to
cooperate in any phase of treatment provided by the Department . . . 'as
a sign that the person is not prepared to contfol his untreated
dangerou&ness by voluntary means if released unconditionally to the
community." Id. at 929 (2002) (emphasis added). Other California
appellate case similarly note the relevance of treatment completion when
determining a person’s risk to reoffend and evaluating voluntary treatment
claims. See People v. Sumahit, 128 Cal.App.4th 347, 354, 27 Cal.Rptr.3d
233,238 (2605) (failure "to undergo treatment constitutes potent evidence
that he is not prepared to control his untreated dangerousness by voluntary
means”); Peoplev. Sumahit, 128 Cal..App.4th 347, *354-355, 27
Cal.Rptr.3d 233, 238 - 239 (2005)(Because the “availability of treatment is
at the heart of the SVPA . . .. A patient's refusal to cooperate in any phase
of treatment may therefore support a finding that he ‘is not prepared to
control his untreated dangerousness by voluntary means if released
unconditionally to the community.’”).

If nothing else, the testimony addressing subsequent treatment
phases was necessary to establish the context for the jury to consider Post's

proposed voluntary treatment participation. What does it mean that Post’s
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treatment efforts were limited to phase 2 of the SCC treatment program?
The testimony informed the jury that Post completed only the rudimentary
portions of the SCC program and had failed to qualify for the more
advanced stages of the SCC program. As recognized by this court in
Young, the public has a compelling interest in civil commitment for both
public safety and treatment of sexually violent predators. 122 Wn.2d at 33.
It is in the substantial interest of the public for this court to grant review
and remove the "unjustified obstacle to proof" imposed by the majority
opinion below.
B. BECAUSE RCW 71.09 REQUIRES
CONSIDERATION OF RISK ABSENT PLACEMENT
IN A "SECURE FACILITY," THE STATUTE
ALLOWS THE JURY TO EVALUATE POST'S RISK
UNLESS RELEASED WITH COURT-MANDATED
RELEASE CONDITIONS
It 1s cleérly the State's burden to prove beyond a reasonable doubt
that Post is a "sexually violent predator," meaning a "person who has been
convicted of or charged with a crime of sexual violence and who suffers
from a mental abnormality or personality disorder which makes the person
likely to engage in predatory acts of sexual violence if not confined in a
secure facility." RCW 71.09.020(16)(emphasis added). What the majority

-opinion below fails to note is that RCW 71.09.020 broadly defines "secure

facility" to include both "total confinement facilities" and less restrict
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alternative placements. As a result, Post is subject to civil commitment if
his danger exceeds the more likely than not danger threshold absent the
control of a total confinement facility or court-mandated conditional
release.

The definition of "secure facility" was added by the Legislature in
2001 amendments to the SVP Act. It "means a residential facility for
persons civilly committed under the provisions of this chapter that
includes security measures sufficient to protect the community. Such
facilities include total confinement facilities, secure community transition
Jacilities, and any residence used as a court-ordered placement under
RCW 71.09.096." (Emphasis added).

As indicated in this definition, a "secure facility" includes all the
possible placement options open to a civilly committed sexually violent
predator over the life of an SVP civil commitment, including:

e A "total confinement facility," which is "a secure facility that
provides supervisions and sex offender treatment services in a total
confinement setting" and includes "the special commitment center
and any similar facility designated as a total confinement facility by
the secretary." RCW 71.09.020(17);

e A "secure community transition facility", which is "a residential
facility for persons civilly committed and conditionally released to
a less restrictive alternative under this chapter." RCW

71.09.020(14); and

e "[A]nyresidence used as a court-ordered placement under RCW
71.09.096," which references the private group home and

17



residential family home placement LRAs allowed under RCW
71.09.096.

Thus, a "secure facility" includes not only the Special Commitment
Center, but also any less restrictive alternative placements that can follow
placement in this total confinement facility.

Because the term "secure facility”" describes both total confinement
and LRA placements, the State acted wholly within the statute by
presenting evidence that Post's risk required (at a minimum) placement in -
a less restrictive alternative following a period of confinement at the SCC.

The inclusive definition of "secure facility" leaves the State free to meet
this burden by demonstrating that Post's risk exceeds the more likely than
not standard unless he is plaéed in either a total confinement facility, a
secure community transition facility, or any other residence used as part of
an LRA. _

Especially when Post was claiming that his voluntary treatment
plans where sufficient to control his danger, the State was free to directly
counter this claim with evidence that Post required, at a minimum, court-
ordered treatment in a community setting, i.e. an LRA, rather than
voluntary treatment. The State was similarly free to argue, consistent with
the "secure facility" definition, that Post's level of danger required initial

treatment at a total confinement setting like the Special Commitment
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Center. By presenting evidence that Post was more likely than not to
reoffend unless placed in an LRA or at the Special Commitment Center,
the State was diréctly meeting it burden of demonstrating that Post
required confinement in a "secure facility."

Given the plain language of the 'secure facility" definition, the
majority's decision cannot stand without effecting a drastic and
unsupportable judicial re-writing of the SVP statute. By requiring the
State to prove that Post requires civil commitment at a "secure facility"
and by allowing the jury to consider the alternative scenario of
unconditional release to voluntary treatment, the SVP statute essenti'ally
asks if Post the kind of person whose dangér level requires confinement in
a secure facility, or is he appropﬁate for purely voluntary treatment
meaéures?

Once Post is civilly committed and subject to the jurisdiction of
RCW 71.09, subsequent proceedings under RCW 71.09.090 operate to
determine whether Post’s actual.placement in an LRA is appropriate. In
accord with In re Thorell, 149 Wn.2d 724, 72 P.3d 708 (2003), the
decision on actual placement in a less restrictive alternative is a matter
considered by a subsequent jury under‘the RCW 71.09.090 procedures.

The Legislature's decision in this regard makes sense becauvse it

captures all relevant classes of sexually violent predators for civil
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commitment. A sex offender cannot be allowed to avoid civil
commitment by simply arguing that placement in a total confinement
facility is "too much," even though voluntary placement in the community
is "not enough." If allowed to stand, the majority decision operates to
prevent (or make extremely difficult) the civil commitment of persons
whose risk can be controlled by an LRA, while simultaneously preventing
the ‘necessary LRA due to the lack of a civil commitment. This court
should accept review to address the meaning of the "secure facility"
language and reverse the majority opinion below. By restricting civil
commitment without regard to the "secure facility" definition, the majority
opinion below has again placed an "unjustified obstacle" to the subétantial
public interest favoriﬁg civil commitment of sexually violent predators.
V. CONCLUSION

Fér the foregoing reasons, the State asks that the court accept
review of the 2-1 Court of Appeals opinion in this case.

DATED this 26th day of March, 2009.

DANIEL T. SATTERBERG

King C Zros% ting Attorney
By: 7 § %

David J.W. Hackett, WSBA #21236
Senior Deputy Prosecuting Attorney
Attorneys for Petitioner
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Court of Appeals of Washington,
. Division 1. :
In the Matter of the DETENTION OF Charles W.
POST.

No. 55572-3-1.
July 14, 2008.

Background: State filed petition to commit sex of-
fender as a sexually violent predator (SVP) pursu-
ant to the Sexually Violent Predator Act (SVPA).
The Superior Court, King County, Helen L. Halp-
ert, J., entered judgment on a jury verdict that found

offender to be an SVP and committed him. Offend-.

er appealed.

Holdihgs: The Court of Appeals, Dwyer, A.C.J.,
held that:
(1) evidence concerning the final four phases of the

Special Commitment Center's (SCC) treatment pro-

gram, in which offender did not participate, and
evidence regarding potential future less restrictive
alternatives to total confinement were not relevant
to the jury's determination of whether offender was
proved to be a SVP; '

(2) error in admitting such evidence was not harm- ‘

less;

(3) testimony from state's witnesses did not consti-
tute improper comments on offender's credibility;
(4) evidence offered by offender, that if he was re-
leased from total confinement, state could file an-

" other SVP petition if offender committed a recent

overt act, was not admissible;

(5) evidence was sufficient to establish that sex of-
fender was a SVP; and

(6) evidence of offender's invocation of his right
against self-incrimination in prior criminal proceed-
ing was inadmissible.

Reversed and remanded.

Becker, J., dissented and filed a separate opinion.
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the respondent suffers from a mental abnormality or
personality disorder; and (3) that such mental ab-

normality or personality disorder makes the re-

spondent likely to engage in predatory acts of sexu-
al violence if not confined in a secure facility.
West's RCWA 71.09.020(16).

[5] Mental Health 257A €~°460(2)

257A Mental Health _

257A1V Disabilities and Privileges of Mentally
Disordered Persons _

257AIV(E) Crimes
.257Ak452 Sex Offenders
© 257Ak460 Evidence
257Ak460(2) k. Experts. Most

Cited Cases
In proceeding to commit sex offender as a sexually
violent predator (SVP), evidence concerning the fi-
nal four phases of the Special Commitment Center's
(SCC) treatment program, in which offender did not

participate, and evidence regarding potential future
less restrictive alternatives to total confinement
were not admissible under rule governing admissib-
ility of expert opinjon; sole limiting instruction giv-
en specifically addressed only whether the jury
could treat expert opinion evidence as substantive
evidence and in no way limited the issues to which
the jury could apply the evidence. West's RCWA
71.09.010 et seq.; ER 703.

[6] Mental Health 257A €=2467

257A Mental Health

257AIV Disabilities and Pr1v1leges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak467 k. Appeal. Most Cited

Cases
Error in admitting, in proceeding to commit sex of-
fender as a sexually violent predator (SVP), evid-
ence concerning the final four phases of the Special
Commitment Center's (SCC) treatment program, in
which offender did not participate, and evidence re-

garding potential future less restrictive alternatives

to total confinement was not harmless; proceeding
was a hotly contested retrial of a matter on which a
prior jury had been unable to reach a verdict, and
the evidence was sighiﬁcant enough to the jury that
several of its members posed questions to offender
about the SCC treatment program and its relative
rates of success. West's RCWA 71.09.010 et seq.

" [7] Appeal and Error 30 €=1047(1)

30 Appeal and Error
30X VI Review
30XVI({J) Harmless Error
30X VI(J)8 Reception of Evidence
30k1047 Rulings as to Evidence in
General
30k1047(1) k. In General. Most
Cited Cases :
Evidentiary error is grounds for reversal only if it

“results in prejudice.
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[8] Appeal and Error 30 €°1026

30 Appeal and Error
30X VI Review
30XVI(J) Harmless Error
30XVI(J)1 In General
30k1025 Prejudice to Rights of Party
as Ground of Review
30k1026 k. In General. Most Cited
Cases .
An error is prejudicial if, within reasonable probab-
ilities, had the error not occurred, the outcome of
the trial would have been materially affected.

[9] Appeal and Error 30 €~1050.1(1)

30 Appeal and Error

30XVI Review

30XVI(J) Harmless Error
30XVI(J)10 Admission of Evidence
30k1050 Prejudicial Effect in General
30k1050.1 Evidence in General
30k1050.1(1) k. In General.

Most Cited Cases
Improper admission of evidence constitutes harm-
less error if the evidence is of minor significance in
reference to the evidence as a whole.

[10] Criminal Law 110 €=-449.1

110 Criminal Law-
110XVII Evidence
110X VII(R) Opinion Evidence
110k449 Witnesses in General
110k449.1 k. In General; Subjects of

Opinion Evidence. Most Cited Cases
Generally, no witness may offer testimony in the
form of an opinion regarding the guilt or veracity of
a criminal defendant, as such testimony is unfairly
prejudicial to the defendant because it invades the
exclusive province of the jury.

[11] Mental Health 2574 €==460(1)

257A Mental Health
257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence

257Ak460(1) k. In General. Most
Cited Cases '
Testimony that is not a direct comment on the vera-
city of a witness is not improper if such testimony
is otherwise helpful to the jury and is based on in-
ferences from the evidence, and such rule applies in
proceedings brought under the Sexually Violent
Predator Act (SVPA) as well as criminal cases.
West's RCWA 71.09.010 et seq.

[12] Evidence 157 €506

157 Evidence
157X1I Opinion Evidence
157XI1(B) Subjects of Expert Testimony

157k506 k. Matters Directly in Issue.

Most Cited Cases

A qualified expert is competent to express an opin-

ion on a proper subject, even though he thereby ex-

presses an opinion on the ultimate fact to be found

by the trier of fact; mere fact that the opinion of an

expert covers an issue which the jury has to pass.

upon does not call for automatic exclusion.

[13] Mental Health 2574 €=>460(2)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence :
257Ak460(2) k. Experts. Most

Cited Cases
Testimony from sex offender's former forensic ther-
apist in sexually violent predator (SVP) commit-
ment proceeding, that offender was “not fully en-
gaged in treatment,” that it was “impossible for of-
fender to progress in treatment,” and that it was
“implausible,” given offerider's history and the
number of rapes that he had committed, that the of-
fenses were not sexually related, was permissible
opinion relevant to offender's likelihood of success
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in treatment, a key contention in offender's defense
case, rather than an improper comment on offend-
er's credibility as a witness. West's RCWA
71.09.010 et seq. :

[14] Appeal and Error 30 €5°204(7)

30 Appeal and Error
30V Presentation and Reservation in Lower
Court of Grounds of Review
30V(B) Objections and Motions, and Rulmgs
Thereon .
30k202 Evidence and Witnesses
30k204 Admission of Evidence
30k204(7) k. Opinion Evidence and
Hypothetical Questions. Most Cited Cases
‘Admission of witness opinion testimony on an ulti-
mate fact, without objection, is not automatically
- reviewable as a “manifest” constitutional error.

[15] Mental Health 257A €~>460(2)

257A Mental Health
' 257AIV Disabilities and Pr1v1leges of Mentally
Disordered Persons
257AIV(E) Crimes _
257A%452 Sex Offenders
257Ak460 Evidence

257Ak460(2) k. Experts. Most
Cited Cases
Testimony from risk management specialist in
sexually violent predator (SVP) commitment pro-
ceeding, that it was his opinion that offender was
being “a bit hesitant” during sexual offender treat-
ment program interview and that it made it “more
difficult to make treatment recommendations
without full candor,” did not constitute improper
comment on offender's veracity as a ‘witness; spe-
cialist merely described offender's demeanor in
treatment and explained how it was difficult for
him to make a treatment recommendation in the ab-
sence of total candor. West's RCWA 71.09.010 et
seq.

[16] Mental Health 257A €5°460(1)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence
257Ak460(1) k. In General. Most

Cited Cases
Evidence offered by sex offender at sexually viol-
ent predator (SVP) commitment proceeding, that if
he was released from total confinement, state could
file another SVP petition if offender committed a
recent overt act, was not admissible; under the SVP
statutes, offender could not present evidence con-
cerning conditions that would actually exist if he
was released from custody. West's RCWA
71.09.010 et seq. :

[17] Mental Health 257A €467

257A Mental Health

257AIV Disabilities and Privileges of Mentally

‘Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders

257Ak467 k. Appeal. Most Cited
Cases -
In sexually violent predator (SVP) commitment
proceeding, sex offender failed to preserve for ap-
pellate review any challenge to admissibility of the
diagnosis of paraphilia, not otherwise specified,
nonconsent or rape, where offender failed to seek a
Frye hearing and did not object to expert's testi-
mony that offender suffered from 'such diagnosis.
West's RCWA 71.09.010 et seq.

[18] Constitutional Law 92 €~54344

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applica-
tions . ' ’
92XXVII(G)15 Mental Health
92k4341 Sexually Dangerous Persons;
Sex Offenders '
'92k4344 k. Commitment and Con-
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finement. Most Cited Cases

The civil commitment of a sex offender under the
Sexually Violent Predator Act (SVPA) satisfies
substantive due process if a finding of dangerous-
ness is linked to the existence of a mental abnor-
mality or personality disorder that makes it seri-
ously difficult for the person with the abnormality
or disorder to control his or her behavior. U.S.C.A.
Const.Amend. 14; West's RCWA 71.09.010 et seq.

[19] Mental Health 257A €~>454

257A Mental Health )
257AIV Disabilities and Privileges of Mentally
Disordered Persons '
257AIV(E) Crimes
257Ak452 Sex Offenders

257Ak454 k. Persons and Offenses In- ‘

cluded. Most Cited Cases
Mental Health 257A €55460(2)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons -

~ 257AIV(E) Crimes

257Ak452 Sex Offenders
257Ak460 Evidence
257Ak460(2) k. Experts. Most

Cited Cases -
A diagnosis of a mental abnormality or personality
disordér is not, in itself, sufficient evidence for a
jury to find a serious lack of control in sexually vi-
olent predator (SVP) commitment proceeding;
however, such a diagnosis, when coupled with
_evidence of prior sexually violent behavior and
testimony from mental health experts, which links
these to a serious lack of control, is sufficient for a
jury to find that the person presents a serious risk of
future sexual violence and therefore meets the re-
quirements of a SVP. West's RCWA 71.09.020.

[20] Evidence 157 €%2555.2

157 Evidence
157X1I Opinion Evidence

157X11(D) Examination of Experts
157k555 Basis of Opinion

157k555.2 k. Necessity and Suffi-
ciency. Most Cited Cases
The Frye standard for determining whether evid-
ence based on novel scientific procedures is ad-
missible requires a trial court to determine whether
a scientific theory or principle has achieved general

* acceptance in the relevant scientific community be-

fore admitting it into evidence; core concern is only
whether the evidence being offered is based on es-
tablished scientific methodology.

[21] Mental Health 257A €=460(2)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence
257Ak460(2) k. Experts. Most

Cited Cases
Evidence was sufficient to establish' that sex of-
fender was a sexually violent predator (SVP); both
state's expert and offender's proposed community
treatment therapist testified that offender suffered
from paraphilia not otherwise specified, nonconsent
or tape, state's expert opined that offender had
severe difficulty controlling his sexually violent be-
havior and was more likely than not to reoffend un-
less he was in a confined setting, and state's expert
based his opinion on his interview with offender as
well as his review of 13,000. pages of records.
West's RCWA 71.09.010 et seq.

" [22] Mental Health 257A €<=467

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak467 k. Appeal. Most Cited

Cases
In a challenge to the sufficiency of evidence in
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sexually violent predator (SVP) commitment pro-
ceeding, evidence is viewed in the light most favor-
able to the state, and all reasonable inferences from
the evidence must be drawn in favor of the state
and interpreted most strongly against the respond-
ent. West's RCWA 71.09.010 et seq.

[23] Mental Health 257A €2460(1)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence
257Ak460(1) k. In General. Most

Cited Cases '
Commitment under the Sexually Violent Predator
Act (SVPA) will be upheld if any rational trier of
fact could have found the essential elements proved
- beyond a reasonable doubt. West's RCWA
71.09.010 et seq.

[24] Mental Health 257A €5°460(1)

257A Mental Health

257AIV Disabilities and Privileges of Mentally
Disordered Persons '

257AIV(E) Crimes
257Ak452 Sex Offenders
257Ak460 Evidence
257Ak460(1) k. In General. Most

Cited Cases
Evidence of sex offender's invocation of his right
against self-incrimination in prior criminal proceed-
ing was inadmissible in sexually violent predator
(SVP)  commitment proceeding. U.S.C.A.
Const.Amend. 5; West's RCWA 71.09.010 et seq.

[25] Witnesses 410 €=2300

410 Witnesses
410III Examination
410III(D) Privilege of Witness
410k299 Privilege of Accused in Criminal
Prosecution

410k300 k. In General. Most Cited
Cases
A criminal defendant's right to remain silent contin-
ues through sentencing. U.S.C.A. Const.Amend. 5.
*%806 Eric Broman, Nielsen Broman Koch PLLC,
Seattle, WA, for Appellant.

Brooke Elizabeth Burbank, Assistant Attorney Gen-
eral, Seattle, WA, for Respondent.

DWYER, A.C.J.

%732 9 1 Charles Post appeals his commitment as a
sexually violent predator (SVP) pursuant to chapter
71.09 RCW, the sexually violent predator act
(SVPA). At trial, Post presented evidence of a vol-
untary community-based treatment program in
which he could participate, if released from cus-
tody, so as to lessen the likelihood that he would re-
offend. In response, the State presented evidence
concerning the Special Commitment Center's
(SCC) treatment program that would be available to
Post only if he was committed as an SVP. Post had
voluntarily participated in the first phases of the
SCC program and evidence of his unsatisfactory
performance in the program was presented by the
State. In addition, the State presented evidence to
the jury regarding the content of subsequent treat-
ment phases in which Post had not participated. The
State also presented to the jury evidence of poten-
tial less restrictive alternatives (LRAs) to confine-
ment, such as release with conditions, that might
also be ultimately available to Post, but only if he
were first committed as an SVP.

9 2 We hold that the trial court erred by admitting
evidence regarding potential LRAs and the. content
of the SCC treatment program phases in which Post
had not participated. Such evidence was not relev-
ant to the issues *733 before the jury, but was
highly and unfairly prejudicial to Post. Admission
of this evidence allowed the jury to premise its ver-
dict on considerations of the desirability of the
LRAs and SCC treatment phases available to Post
only if he was first committed as an SVP, rather
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than focusing the jury's attention on the question
before it: whether the State had proved that Post
was an SVP. Accordingly, we reverse the judgment
committing Post as an SVP and remand the cause to
the trial court for further proceedings.

I

9 3 The day before Post was scheduled for release
from a prison term he began serving in 1988, the
State filed a petition requesting that he be commit-
ted as an SVP. Ultimately, two trials were held. In
the first, the parties agreed to exclude any evidence
concerning the SCC program and Post's participa-
tion in the program. The first trial ended with the

jury deadlocked, resulting in the declaration of a’

mistrial.

9 4 The second trial included 14 days of testimony
from 12 State witnesses and 23 defense witnesses,
including multiple expert witnesses for both sides.
Each of the lead expert witnesses reviewed between
13,000 and 14,000 pages of records related to Post.

To prove that Post had committed a crime of sexual -

violence, the State relied on evidence that Post was
convicted of two counts of rape in 1974 and one
count of rape in the first degree in 1988. Post did
not dispute the existence of these convictions.

9 5 Post served part of his criminal sentence at
Twin Rivers Corrections Center (Twin Rivers)
where he participated in a sexual offender treatment
program. However, Post was transferred out.of
Twin Rivers to another institution after having been
found to have committed two infractions at Twin
Rivers. Later, Post participated in the SCC's sex of-
fender treatment program, reaching phase two of a
six-phase program by the time of trial.

*734 9 6 Post move% in limine, pursuant to ER 401

and ER 403, N2 to exclude all evidence
*%*807 regarding the SCC treatmhent program, in-
cluding evidence regarding the phases of treatment
in which he had participated, as well as evidence of
any potential LRAs. The trial court denied each re-

quc-:st.FN3 Post unsuccessfully moved for reconsid-

eration, arguing that, at most, the only evidence that
was potentially relevant was evidence of Post's be-
havior in the SCC treatment *735 phases in which
he had participated, rather than evidence concern-
ing the entire SCC program.

FN1. ER 401 defines “relevant evidence”
as “evidence having any tendency to make
the existence of any fact that is of con-
sequence to, the determination of the action
more probable or less probable than it
would be without the evidence.” Irrelevant
evidence is not admissible. ER 402.

FN2. ER 403 provides that “[a]lthough rel-
evant, evidence may be excluded if its pro-
bative value is substantially outweighed by
the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by
considerations of undue delay, waste of

time, or needless presentation of cumulat- -

ive evidence.”

FN3. The trial court expressed concemn
about the potential prejudicial effect of
such evidence:

I don't see how this case can be tried
without the jury having some under-
standing of the treatment plan at the
SCC. I am concerned however that the
jury get sidetracked with the idea that
this is an order that is not, for lack of a
better word, serious because it can al-
ways be revisited and he can be released
to the community, and that's what I'm
really concerned about is this concept
that the jury is going to-if we talk about
subsequent release to the community in
very much detail at all, that the jury is
going to have a tendency to take less ser-
iously this decision about whether
he's-whether Mr. Post should be commit-
ted initially and that ... would be com-
pletely improper and unfair to Mr. Post.
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Verbatim Report of Proceedings (VRP)
(Nov. 4, 2004) at 23. The trial court,
nevertheless, explained how the evid-
ence could be presented in the following
exchange with the State:

The Court: Well, the testimony from the
State needs to be couched in the differ-
ence between the kind-the only relev-
ance of SCC testimony is the-to explain
to the jury the difference between the
voluntary plan and the commitment plan.
I don't want, we don't-and I don't see-
when we get there-I mean, it isn't, it cer-
tainly isn't balancing plans or anything
of that sort, but I don't know how a jury
could evaluate the defense testimony
which-and there is no point in reserving
this until rebuttal, but everybody knows
what the testimony is going to be, more
or less here.

I'm going to think about what we're go-

ing to do with LRA, that aspect of this,

whether the jury would be informed at
" some point there would be treatment in

the community or not. So I'm going to
_ think about that and I'll issue-

[The State]: Your Honor, if I could just
suggest that the State would propose that
the language regarding that would be
just conditional release.

The Court: All right.
VRP (Nov. 4, 2004) at 24-25.

FN4. The court explained its belief as to
why evidence of the SCC program was ad-
missible: ‘

The only ... reason anything of the SCC
treatment program is being admitted, is
to the extent it sheds light on why the
program presented by the ... respondent,
will not preclude his finding of being an

SVP.... The only reason we're getting in-
to anything about the SCC treatment is
that-I can't conceive of how the State can
rebut the testimony of the Defense ex-
pert concerning the efficacy of the De-
fense's voluntary treatment plan without
saying, you know, this isn't the model
that works. And this is the model that
works is in-custody, and that's-I'm not
expecting to hear anything about the
quality, particularly of treatment, but-if I
could conceive of a way that the Defense
could put on the case that they are en-
titled to and wish to put on concerning
why-because there's a voluntary treat-
ment program, Mr. Post doesn't qualify,
doesn't meet the criteria of an SVP,
without touching what goes on at [the]
SCC other than of course the individual
treatment, I would [have] ordered it, but
I couldn't think of a way that could hap-
pen. So having said that, I am not ex-
pecting to hear a lot about what a swell
program it is. I'm expecting to hear the
distinctions between what the Defense is

~ offering, the respondent is offering and
what an SVP is, and that is all I am ex-
pecting to hear. '

‘VRP (Nov. 4, 2004) 112-13.

9 7 At trial, Dr. Les Rawlings, a State's expert wit-
ness, testified that Post suffered from paraphilia,
not otherwise specified, nonconsent or rape
(paraphilia NOS rape). Dr. Sally Wing, Post's pro-
posed community treatment therapist, also testified
that Post suffered from paraphilia NOS rape. The
parties presented conflicting evidence regarding the
propriety of a diagnosis of paraphilia NOS rape and
the necessary criteria to be considered in determin-
ing such a diagnosis. Defense expert witness Dr.
Theodore Donaldson, a clinical psychologist spe-
cializing in forensic psychology, testified that there
was insufficient evidence to conclude that Post met
the essential features of the paraphilia diagnosis.
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Dr. Donaldson also testified **808 that there was
no known reliability or validity for the diagnosis of
paraphilia NOS rape.

1 8 There was also extensive testimony as to wheth-
er Post's age, 50, would reduce his risk of re-
offense. Several experts testified that, generally,
rates of recidivism reduce as sexually violent of-
fenders age. The expert witnesses disagreed as to
the accuracy of cited studies and actuarial instru-
ments when applied to someone of Post's age.

. *736 | 9 Post presented extensive evidence regard-
ing his proposed voluntary treatment program, in-
cluding the testimony of several members of his
proposed support team. Forensic psychologist Dr.
Louis Rosell, testifying on behalf of Post, asserted
his belief that Post would comply with the volun-
tary community treatment program. Dr. Rosell's
opinion was partially premised on Post's then-
current treatment participation and program compli-
ance. Dr. Rosell conceded that a significant weak-
ness of Post's proposed treatment plan was that it
was not mandatory but was, instead, premised on
Post's purported desire to see it through to fruition.

9 10 SCC forensic therapist Jim Anderson, testify-
ing on behalf of the State, described the SCC treat-
ment program. Anderson explained:

Treatment is divided into a series of phases of treat-
ment and there are a total of six phases in the
treatment program, ranging from one to six. The
first phase is a beginning entry phase; and then
progressing through the sixth phase of treatment,
that's when it's considered that the residents are-
will soon be considered, or likely to be con-
sidered, for a conditional release into the com-
munity.

Verbatim Report of Proceedings (VRP) (Dec. 7,
2004) at 41. Anderson testified in detail about each
of the six phases of the SCC treatment program. At
the time of trial, Post was in phase two of the SCC
program. Before Anderson began explaining phase
three, Post objected. A sidebar was held. The trial

court then overruled the objection. Anderson then
described in detail the different aspects of the treat-
ment program:
Q. And the Community Transition Module, is
that focused on preparing the individuals to
.(inaudible) the community?

A. Yes, itis.

Q. (Inaudible/tape damage) at that time that the
individual will be back in the community with
tight court ordered supervision? ‘

A. That is the expected, yes.

*737 Q. And looking at the Relapse Prevention
VII, it's subtitled Discharge Planning, what does
that pertain to?

A. By the time that the resident gets to these ad-
vanced phases, they have demonstrated an ability
to manage their ... their risk to reoffend. So the
relapse prevention, the advanced relapse preven-
tion class, really looks at a lot of real world scen-
arios that the resident will face if he gets condi-
tionally discharged, that he'll have to face in the
community. So it's a very much reality based
planning for how to deal with relapse in the com-
munity. o

Q. So is it fair to say the goal of the treatment
program is to integrate the individual back into
the community while under supervision?

A. Yes and no. The ultimate goal is no more vic-
tims, and the secondary goal is to successfully
transition the individual back into the com-
munity.

Q. And in phase 6, the individual will be ongoing
in treatment while on court ordered conditions of
release, is that right?

A. That is correct.
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VRP (Dec. 7,2004) at 49-51.

9 11 On re-direct examination, Anderson further
testified concerning conditional release:

Q. Now [Defense Counsel] asked you about indi-
viduals. No individual has been released from the
Special Commitment Center unconditionally, is
that correct? ‘

A. That's correct.

Q. And that means that no one who has been
found to be a sexually violent predator has been
later found no longer to be a sexually violent
predator, is that what that means?

*%*809 A. That's partly how I understood that
question, yes. : '

Q. But there have been many individuals who
have been released on conditions; is that correct?

A. That is correct.

Q. And that means that they're released with
court supervision, correct?

*738 A. Thgt‘s correct.

~ Q. And ‘that supervision includes electronic mon-
itoring?

A.Ttcan.
Q. It includes a CCO or Parole Officer?

A.Itcan.’

Q. And it includes treatment in the community

under the umbrella of the court, correct?
A. Yes, it does.
VRP (Dec. 7, 2004) at 113-14.

9 12 Near the end of Anderson's testimony, indi-
vidual jurors posed questions for him regarding the
SCC program, including the following:

“Approximately how many residents who have
been committed to the SCC have_completed the
program and [been] released?” Anderson
answered, “Ones who have completed the program
and been released. To tell you the truth I'd only be
guessing, I don't really know. I'm thinking 8-10.”
VRP (Dec. 7, 2004) at 119.

FN5. This being a civil action, the jurors
were permitted to submit questions direc-
ted to the witness. CR 43(k).

FN6. Jurors also posed questions for An-
derson about the length of time residents
spend in each phase, how residents can ad-
vance in phases, how long the six-phase
program had been in use, and what the re-
cidivism rate was of released residents.

9 13 Later in the trial, the following exchange took
place during the State's cross-examination of Dr.
Rosell:

Q. [D]on't you think that the community would
be better protected if Mr. Post completed the
treatment program at the SCC?

[Defense Counsel]: Objection.

The Court: Objection sustained.
[Defense Counsel]:.Move to strike.
The Court: The jury will disregard.

Q. Well, is it your understanding that if Mr. Post
completes the treatment program at the SCC that
then he could be released with court supervision?

*739 [Defense Counsel]: Objection. '
The Court: Objection sustained.
- [Defense Counsel]: Move to strike.

The Court: Jury will disregard. There will be in-
structions to the jury on the law.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



187P.3d 803
145 Wash.App. 728, 187 P.3d 803
(Cite as: 145 Wash.App. 728, 187 P.3d 803)

Page 11

VRP (Dec. 9, 2004) at 126-27.

9 14 After the conclusion of testimony, Post pro-
posed two similar, alternate versions of a proposed
limiting instruction that would have directed the
jury that jurors “may not vote to commit Mr. Post
merely because you would prefer that he have con-
ditions upon his release or that you prefer the Spe-
cial Commitment Program to his voluntary pro-
gram.” ‘In determining not to give either limit-
ing instruction, the trial court discussed its ruling
on how the evidence concerning the SCC's treat-
ment program could be utilized by the jury:

FN7. Post proposed these limiting instruc-
tions:

Instruction No. 2: Jim Anderson testified
about [six] phases of treatment available
at the Special Commitment Program, in-
cluding conditional release. This testi-
mony niay only be considered only to re-
but Mr. Post's plan for voluntary treat-
ment in the community. You may not
consider such testimony for any other
purposes. You may not vote to commit
Mr. Post merely because you would
prefer that he have conditions upon his
release or that you prefer the Special
-Commitment Program to his voluntary
program. Your role is limited to determ-
ining whether the State has proven that
Mr. Post is a sexually violent predator.

Instruction No. 2A: Evidence was
offered about [six] phases of treatment
available at the Special Commitment
Program, including conditional release.
This testimony may only be considered
to evaluate Mr. Post's plan for voluntary
treatment in the community. You may
not vote to commit Mr. Post merely be-
cause you would prefer that he have con-
ditions upon his release or that you
prefer the Special Commitment Program
to his voluntary program. Your role is

limited to determining whether the State
has proven that Mr. Post is a sexually vi-
olent predator.

Clerk's Papers (CP) at 789-90.

I struggled long and hard with how we were go-
ing to deal with treatment issues because in some
ways it would be purer to *¥810 not have treat-
ment be such a focus, but the defense, of course,
under 71.090.60 has an absolute right to establish
that there's a voluntary treatment plan. That is
one of the reasons that it is not necessary for Mr.
Post to be confined in a *740 secure facility, and,
of course, that's what the relevance of the treat-
ment plan is, or the testimony about the circle of
friends, and the various other things that Mr. Post
has in place is that in some ways, even assuming
he has a mental abnormality that makes him
likely {to] reoffend, he doesn't need to be in a se-
cure facility to have that [chain] of causation in-
terrupted. .

I could not come up with a limiting instruction
that was appropriate. Both sides introduced a fair
amount of testimony concerning treatment. I am
not expecting the State to argue that they don't
have to meet the three statutory requirements,
and that he should be committed only because
treatment would be better. That's not the law and
I will sustain an objection if that's where we get,
but there is no real way given the scope of treat-
ment information that was presented by both
sides to limit it as I initially thought we would,
and my initial thought is we were going to be
limiting SCC testimony through the formal [sic]
director ... as sort of the abstract program. In-
stead, it came through Mr. Anderson. It came in
this sort of different way, and I think that just
changed the tenor of the case and I'm not giving a
limiting instruction.

VRP (Dec. 14, 2004) at 48-49 (emphasis added).

-4 15 In rebuttal closing argument, the State argued
that “Mr. Post's best chance of reducing his risk be-
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fore he's released is to complete the treatment pro-
gram at the SCC.” Post objected. The trial court re-
sponded by instructing the jurors that they “will de-
cide the case based on the elements the State is re-
quired to prove beyond a reasonable doubt. This is
argument as to how the standard is to be applied.”
VRP (Dec. 14, 2004) at 196. Immediately following
this instruction, the State closed the trial by ar-
guing:

Charles Post's best chance to reduce his chance for
recidivism is to stay in a secure facility and com-
plete the treatment program. That way he can
learn his offense cycle, he can put together a re-
lapse prevention plan that is based on the offense
cycle, and his family and friends can know him
for what he really is.

VRP (Dec. 14, 2004) at 196-97. The jury returned a
verdict finding Post to be an SVP. The trial court
ordered him committed.

*741 T

[1]02][3] 9 16 Post contends that evidence concern-
ing the SCC treatment program and evidence re-
garding the possibility of his conditional release,
after .completing the SCC program, were not relev-
ant to the issues in the case and were unfairly preju-
dicial to him. 8 In reply, the State argues that this
evidence “helped the jury weigh the sufficiency of
the ‘voluntary treatment option’-a central aspect of
the defense-by contrasting the strength of appel-
lant's evidence against a treatment program for
high-risk sex offenders.” Br. of Resp't at 36.

FNS. We review a trial court's evidentiary
rulings for abuse of discretion. State v.
Stenson, 132 Wash.2d 668, 701, 940 P.2d
1239 (1997). “When a trial court's exercise
of its discretion is manifestly unreasonable
or based upon untenable grounds or reas-
ons, an abuse of discretion exists.” Sten-
son, 132 Wash.2d at 701, 940 P.2d 1239
(citing State v. Powell, 126 Wash.2d 244,

258, 893 P.2d 615 (1995)).

9 17 We first must identify the evidence that is at
issue. At trial, to support his contention that he was
not likely to reoffend, Post presented evidence of
his prlgl%%sed voluntary community treatment pro-
gram. *%811 Thus, evidence of Post's past per-
formance in treatment was material to the question
of whether Post's planned participation in his pro-
posed program would, in fact, tend to prove that he
was not “likely to engage in predatory acts of sexu-
al violence if not confined in a secure facility.”
RCW 71.09.020(16). To the extent that Post's prior
treatment performance had been unsatisfactory,
evidence of this past performance tended to prove
that his future voluntary treatment would not
achieve the desired result. Because Post voluntarily
participated in the first two phases of the SCC treat-
ment program, *742 evidence of the content of
these two phases, and evidence of Post's perform-
ance in them, was relevant.

FN9. The legislature has specifically au-
thorized a person in Post's position to in-
troduce such evidence:

In determining whether or not the person
would be likely to engage in predatory
acts of sexual violence if not confined in
a secure facility, the fact finder may con-
sider only placement conditions and vol-
untary treatment options that would exist
for the person if unconditionally released
from detention on the sexually violent
predator petition.

RCW 71.09.060(1).

[4] 9§ 18 Of concern on appéal is the relevance of
evidence concerning the content of the remaining
four phases of the SCC program, in which Post did
not participate, as well as evidence that, should he
first be committed as an SVP, Post could be condi-
tionally released in the future. To determine wheth-
er this evidence was relevant, we must consider the
elements that the State is required to prove beyond
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a reasonable doubt in order to establish that
someone is an SVP: (1) that the respondent had
been convicted of or charged with a crime of sexual
violence; (2) that the respondent suffers from a
mental abnormality or personality disorder; and (3)
that such mental abnormality or personality dis-
order makes the respondent likely to engage in
predatory acts of sexual violence if not confined in
a secure facility. RCW 71.09.020(16); In re Det. of
Audert, 158 Wash.2d 712, 727, 147 P.3d 982
(2006).

9 19 Evidence concerning the final four phases of
~ the SCC program, in which Post did not participéte,
and evidence regarding potential future less restrict-
ive alternatives to total confinement were not relev-

ant to the jury's determination of whether Post was -

proved to be an SVP. As our Supreme Court has
explained:

The trier of fact's role in an SVP commitment pro-
ceeding ... is to determine whethier the defendant
constitutes an SVP; iz is not to evaluate the po-
tential conditions of confinement.... The particu-
lar DSHS facility to which a defendant will be
committed should have no bearing on whether
that person falls within [the statutory] definition
of an SVP.

| In re Det. of Turay, 139 Wash.2d 379, 404, 986
P.2d 790 (1999).

9 20 The California Court of Appeals has reached a
similar conclusion. In People v. Rains, 75
Cal. App.4th 1165, 89 Cal. Rptr.2d 737 (1999), a
jury found Rains to be an SVP, within the meaning
of California's sexually violent predator *743
act.FNIQ At trial, the State's expert testified that, if
Rains was found to be a sexually violent predator,
e would be civilly committed to a psychiatric fa-
cility and would receive treatment there with his
progress reviewed every two years. Rains, 75
Cal.App.4th at 1171, 89 Cal.Rptr.2d 737. The ex-
pert also testified about the type of treatment Rains
would expect to receive at the facility. Rains, 75
Cal.App.4th at 1171, 89 Cal.Rptr.2d 737.

FN10. Under California law,

“Sexually violent predator” means a per-
son who has been convicted of a sexu-
ally violent offense against two or more
victims for which he or she received a
determinate sentence and who has a dia-
gnosed mental disorder that makes the
person a danger to the health and safety
of others in that it is likely that he or she
will engage in sexually violent criminal
behavior. '

Rains, 75 Cal.App.4th at 1169, 89
Cal.Rptr.2d 737 (citing WELF. & INST.
Code, § 6600(a)(1)).

4 21 On appeal, the court held that the consequence
of a finding that someone is an SVP has no relev-
ance to the question of whether the person has a
diagnosed mental disorder or whether such a dis--
order makes the person a danger to the health and
safety of others in that it is likely that the person
will engage in sexually violent criminal behavior.
Rains, 75 Cal.App.4th at 1169, 89 Cal.Rptr.2d 737.
Thus, the trial court was held to have erred by ad-.
mitting such evidence. ’

€ 22 Our legislature has specifically delineated sev-
eral issues as being proper for jury consideration. In
addition to the elements the State must prove in or-
der to meet its burden of proving that a person
meets the definition of a sexually violent predator,

the legislature has also provided that

respondents**812 in such proceedings have a right
to present evidence of proposed voluntary treatment
options in order to attempt to counter the State's
contention that they are likely to reoffend if not.
committed to a secure facility. SeeRCW
71.09.060(1); In re Det. of Thorell, 149 Wash.2d
724, 751, 72 P.3d 708 (2003). Significantly, in spe-
cifically allowing for a respondent to present such
evidence, the legislature did not choose to provide
the State with statutory authority to present to the
jury evidence of treatment programs or opportunit-
ies that would be available to the respondent only if
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he were committed as an SVP or conditions of *744
release that could be imposed on him after such a
~ committal. To the contrary, the legislature specific-
ally limited the fact finder at the commitment hear-
ing “to the consideration of ‘placement conditions
and voluntary treatment options that would exist for
the person if unconditionally released from deten-
tion.” ”Thorell, 149 Wash.2d at 751, 72 P.3d 708
(quoting RCW 71.09.060(1)) (emphasis added).
Our Supreme Court has upheld this statutory pro-
hibition on the consideration of potential LRAs at
the commitment trial:

[A] fact finder may consider evidence that volun-
tary treatment on un conditional release is appro-

priate. Because this goes to whether the defini-

tion of SVP is met, the individual may bring this
evidence in defense of commitment. The SVPA
restricts the court, from ordering an LRA prior to

a hearing under the annual LRA review provi-

sion, RCW 71.09.090, following initial commit-

ment. RCW 71.09.060(4). Because of this restric- -

" tion on the trial court, those who meet the stat-
utory definition and are committed as SVPs are
not entitled to consideration of LRAs until their
first annual review.

Thorell, 149 Wash.2d at 751, 72 P.3d 708.

923 By-preseﬁting evidence concerning his pro-

posed voluntary treatment program, Post put at is- .

sue the question of whether he would successfully
complete the program and whether such completion
would render him not “likely to reoffend.”
However, these are not the same questions as the
question of whether his proposed program is better
or worse than the program available to him only if
the jury first authorizes his commitment as a sexu-
ally violent predator. This latter question was not
properly before the jury. Nevertheless, the trial
court admitted evidence on this question and al-
lowed the State to argue the signiﬁcémce of this
question to the jury. In so doing, the trial court
erred.

9 24 Without question, when Post introduced evid-

ence concerning his proposed voluntary community
treatment program, the State should have been al-
lowed to attempt to discredit the efficacy of the
proposed program and the true level of Post's com-
mitment to successful completion thereof. At trial,
this, in fact, took place. The State attacked Post's
*745 proposed program in numerous ways. On
cross-examination, Dr. Wing, Post's proposed com-
munity treatment provider, testified that Post had
not yet begun working with her. Thus, various as-
pects of treatment, including the training of Post's
support team as part of developing a relapse pre-
vention program, had yet to begin. Dr. Wing ac-
knowledged that members of Post's proposed sup-
port team, including Post's mother, did not believe
that Post suffered from a mental abnormality that
caused him to sexually assault women. Dr. Wing
admitted that these support team members appeared
to believe Post's explanation that his attacks were
motivated by a desire to rob his victims and that the
rapes occurred as a mere afterthought. Dr. Wing ad-
mitted that she did not share this belief. Thus, she
conceded that she needed to work with Post's sup-
port team to ensure that they developed a realistic
comprehension of Post's sexual deviance and his of-
fense cycle.

9 25 On cross-examination, defense expert Dr.
Rosell testified that a study of recidivism rates of
individuals who had been in institutional treatment
programs showed that sex offenders who completed
treatment reoffended at a rate of approximately 10
percent as compared to a 17.3 percent reoffense rate
for those offenders who never completed treatment.
Dr. Rosell also testified that a study of community-
based treatment programs found the same recidiv-
ism rate, 21 percent, for those offenders who had
completed community-based treatment and those
offenders who did not complete any treatment pro-
gram **813 at all. This testimony was material to
the efficacy of Post's proposal. In addition, Dr.
Rosell testified that Post had never completed any
treatment program in which he had enrolled.
Moreover, Dr. Rosell acknowledged that a signific-
ant weakness of Post's proposed treatment plan was
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that it was voluntary, rather than mandatory, and
was thus completely dependent on Post's willing-
ness to complete it.

9 26 Thus, the State was afforded numerous proper
avenues to call to the jury's attention deficiencies in
Post's proposed voluntary community treatment
program. However*746 , by admitting evidence of
the SCC program as an alternative to Post's pro-
. posed program, and then by declining to instruct the
jury as to any limitation on the evidence's use in an-
swel(‘li%t{lle questions put to the jury, the trial court
erred.

FN11. The State argues that a limiting in-
struction requested by Post was, in fact,
given to the jury. However, the instruction
that was given (Instruction No. 3) to which
the State refers was not proposed by Post.
Instruction No. 3 was a version of the gen-
eral expert witness instruction and did not
specifically address the SCC or LRA evid-
ence. Instruction No. 3 provides:

A witness who has special training, edu-

cation, or experience in a particular sci-

ence, profession, or calling may be al-
lowed to express an opinion in addition
to giving testimony as to facts. You are
not bound, however, by such an opinion.
In determining the credibility and weight
to be given such opinion evidence, you
may consider, among other things, the
education, training, experience, know-
ledge, and ability of that witness, the
reasons -given for that opinion, the
sources of the witness's information, to-
gether with the factors already given you
for evaluating the testimony of any other
witness.

Through -out this trial as the various
. forensic and treating psychologists testi-
fied, I informed you that some informa-
tion was admitted as part of the basis for
his or her opinion, but may not be con-

sidered for other purposes. You must not
consider this testimony as proof that the
information relied upon by the witness is
true. You may use this testimony only
for the purpose of deciding what credib-
ility or weight to give the witness's opin-
ion.

CP at 803. This instruction is essentially
Washington Pattern Jury Instruction
(WPIC) 365.04. Instruction No. 3 in no
way addresses the concern we now dis-
cuss.

4 27 After declining to give either limiting instruc-

“tion proposed by Post, the trial court stated, “I am

not expecting the State to argue that they don't have
to meet the three statutory requirements, and that he
should be committed only because treatment would
be better.” VRP (Dec. 14, 2004) at 48-49 (empbhasis
added). However, the State made exactly this argu-
ment-and was allowed to do so under the instruc-
tions given to the jury.

9 28 In rebuttal closing argument, the State in-
formed the jury that “Mr. Post's best chance of re-
ducing his risk before he's released is to complete

" the treatment program at the SCC.” VRP (Dec. 14,

2004) at 196 (emphasis added). When Post objec-
ted, the trial court did not sustain the objection but,
instead, instructed the jury that it should “decide
the case based on the elements the State is required
to prove beyond a reasonable doubt. This is argu-
ment as to how that *747 standard is to be applied.”
VRP (Dec. 14, 2004) at 196. The State immediately
again argued that “Charles Post's best chance to re-
duce his chance for recidivism is to stay in a secure
facility and complete the treatment program.” VRP
(Dec. 14, 2004) at 196-97 (emphasis added). This
argument, which was not directed to the “elements
the State is required to prove beyond a reasonable
doubt,” closed the trial.

9 29 The central issue before the jury was whether
Post was proved to be more likely to reoffend if he
was not confined in a secured facility. The issue
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was not whether Post had a betfer chance of not re-
offending if he completed treatment at the SCC.
Similarly, the issue was not whether Post had a bet-
ter chance of not reoffending if he was released
with conditions. Yet, the State was allowed to
present evidence on these questions and argue their
significance to the jury. This was improper.

[5] 9 30 The combination of the evidence presented,
the absence of limiting instructions, and the State's
argument to the jury encouraged the jury to premise
its decision in the case on an issue that was not be-
fore it, i.e., what was the course of action that

would most likely keep Post from reoffending? Es--

pecially in a trial with a subject matter as poten-
tially disturbing to jurors as that presented by a
sexually violent predator act **814 proceeding, it is
incumbent upon the- trial court to carefully circum-
scribe the issues put to the jury in order for justice
%oNblezdone. Unfortunately, that did not happen here.

FN12. On appeal, the State contends that
the challenged evidence was properly ad-
mitted pursuant to ER 703, as being the
bases for the opinions of expert witnesses.
For two reasons, this argument is unper-
suasive.

First, the sole limiting instruction given,
Instruction No. 3, see footnote 11, ante,
specifically addressed only whether the
jury could treat the ER 703 .evidence as
substantive evidence. The instruction in
no way limited the issues to which the
jury could apply the evidence, thus not
addressing our present concern.

Second, to the extent that the challenged

evidence, if treated as ER 703 evidence,

formed the basis for an inadmissible ex-
pert opinion-e.g., that Post's best chance
not to reoffend was to complete the SCC
treatment program-this evidence was it-
self improper. '

The provisions of ER 703 are particu-
larly problematic in SVPA proceedings.
Typically, experts review thousands of
pages of records and reports prior to
testifying at trial. Trial courts must take
great care to ensure that the provisions
of ER 703 are not so loosely or broadly
applied so as to undercut the primary
goal of the Rules of Evidence, the en-
hancement of the truth-seeking function.

[61[71(81[9] *748 9§ 31 We must next decide wheth-
er the error was harmless. “Evidentiary error is
grounds for reversal only if it results in prejudice.”
State v. Neal, 144 Wash.2d 600, 611, 30 P.3d 1255
(2001). “An error is prejudicial if, ‘within reason-
able probabilities, had the error not occurred, the
outcome of the trial would have been materially af-
fected.” ”Neal, 144 Wash.2d at 611, 30 P.3d 1255
(quoting State v. Smith, 106 Wash.2d 772, 780, 725
P.2d 951 (1986)). “Improper admission of evidence
constitutes harmless error if the evidence is of
minor significance in reference to the evidence as a-
whole.” Neal, 144 Wash.2d at 611, 30 P.3d 1255.

4 32 Post argues that “[i]f presented with the idea
that conditions will follow commitment, but not re-
lease, even a juror with reason to doubt the [S]tate's
case would be hard pressed to -ignore real or ima-

. gined concerns about public security.” Br. of Ap-

pellant at 62, This contention is well taken.

4 33 This was a hotly contested retrial of a matter
on which a prior jury had been unable to reach a
verdict. During this 15-day trial, the State called 12
witnesses to testify and Post called 23 witnesses to
testify. -Several expert witnesses were called by
each side. Post's witnesses challenged both the reli-
ability of the diagnosis urged upon the jﬁry by the
State's witnesses and whether the actuarial instru-
ments relied upon by the State's experts properly
accounted for his age. Post presented evidence of -
his proposed voluntary treatment plan, supported by
the testimony of an expert witness who opined as to
his belief that Post would comply with the plan.
There was much for the jury to consider.
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9 34 We cannot say that the wrongly admitted evid-
ence was of only. minor significance in reference to
the evidence as a whole. Indeed, the evidence was
significant enough to *749 the jury that several of
its members posed questions to Anderson about the
SCC treatment program and its relative rates of suc-
cess. It is well within the reasonable range of prob-
abilities that the outcome of the trial was influenced
by the admission of the challenged evidence, the
absence of a limiting instruction, and the State's ar-
gument. Thus, this is not a case of harmless error.
Accordingly, we must reverse the judgment com-
mitting Post as an SVP and remand the cause to the
trial court for further proceedings.

IIX

9 35 Several additional issues raised by Post need
to be addressed in order to facilitate proceedings on
remand.

9 36 First, Post claims that two of the State's wit-
nesses were wrongly allowed to testify as to his
credibility. The testimony in question was that of
Stuart Frothingham, a risk management specialist
with DOC, who conducted a sexual offender treat-
ment program interview of Post, and Anderson,
Post's former forensic therapist at the SCC.

[10][11]{12] 9§ 37 Generally, no witness may offer
testimony in the form of an opinion regarding the
. guilt or veracity of a criminal defendant. State v.
Kirkman, 159 Wash.2d 918, 927, 155 P.3d 125
(2007). Such testimony is unfairly prejudicial to the
defendant because it invades the exclusive province
of the jury. Kirkman, 159 Wash.2d at 927, 155
**815 P.3d 125. However, testimony that is not a
direct comment on the veracity of a witness is not
improper if such testimony is otherwise helpful to
the jury and is based on inferences from the evid-
ence. City of Seattle v. Heatley, 70 Wash.App. 573,
578, 854 P.2d 658 (1993). This rule applies in SVP
proceedings as well as criminal cases. In re Det. of
Bedker, 134 Wash.App. 775, 778, 146 P.3d 442
(2006).

It has long been recognized that a qualified expert
is competent to express an opinion on a proper
subject, even though he thereby expresses an
opinion on the ultimate fact to be found by the
trier of fact. The mere fact that the opinion of an
expert *750 covers an issue which the jury has to
pass upon does not call for automatic exclusion.

Kirkman, 159 Wash.2d at 929, 155 P.3d 125
(citations omitted).

9 38 A central issue in the case was whether Post
would more likely than not reoffend if not confined
in a secure facility. To prove that he was not likely
to reoffend, Post presented evidence of his volun-
tary community treatment program. This plan was,
in part, premised on his pledge to establish and
maintain contact with a support team and obtain sex
offender treatment. Post's expert, Dr. Rosell, testi-
fied that he believed that Post would comply with
his proposed treatment plan. A stated basis of Dr.
Rosell's opinion was Post's then-current treatment
compliance and program participation. :

[13] § 39 Several of the State's expert witnesses
spoke of the importance of honesty in sex offender
treatment. Anderson, who, at one time, was Post's
primary therapist, testified that it is critical for sex
offenders to be honest in treatment and that a re-
lapse prevention plan, without honesty, would fail.
Anderson further testified, without objection, that
Post was “not fully engaged in treatment” and that
it was “impossible for [Post] to progress in treat-
ment” because: (1) historically, Post spent a great
deal of time attempting to portray a positive image,
rather than revealing details about himself that
would be useful in treatment; (2) Post was
“evasive” and “disingenuous” in treatment; and (3)
Post repeatedly attempted to “manipulate his way
through the treatment program.” VRP (Dec. 7,
2004) at 57. Moreover, on direct examination, Post
himself admitted to lying in the past, conceding
that: “I've lied and manipulated in an attempt to
make myself perhaps appear better than I really was
so that I could get out of prison and go home.” VRP
(Dec. 13, 2004) at 37.
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[14] 9 40 Post points to multiple excerpts from An-
derson's testimony that he claims constitute an im-
proper opinion about Post's credibility. However, in
only one instance did Post interpose an objection on
the basis that the testimony *751 improperly com-
mented on Post's credibility. Post challenges
the emphasized statement in the following ex-
change between the prosecutor and Anderson:

~ FNI3. By not objecting, Post failed to pre-
serve for review the following challenged
excerpts from Anderson's testimony: (1)
that Post's description that one of his rape
victims enjoyed the encounter was not
plausible; (2) that Anderson “personally”
did not find it “plausible” that Post would
only have sexual fantasies about his wife;
(3) that the reason a prior treatment pro-
vider had a different assessment of Post
was because the prior treatment provider
“bought his story” that Post was not a per-
son to be concerned abéut; and (4) that
Post “had successfully manipulated” a pri-
or treatment provider. SeeRAP 2.5(a);
Kirkman, 159 Wash:2d at 926, 155 P.3d
125. “Admission of witness opinion testi-
mony on an ultimate fact, without objec-
tion, is not automatically reviewable as a

- ‘manifest’ constitutional error.” Kirkman,
159 Wash.2d at 936, 155 P.3d 125.

Q. I was asking you if you could give us an ex-
ample or two of Mr. Post's behavior that you con-
sider manipulative. '

A. Yes. He also informed me, on a number of dif-
ferent occasions, that really what he was doing
was committing property crimes, and that rape
was really not in the forefront of his mind at all;
but yet in the reports of the crimes that he's com-
mitted that I've read, they all indicate that the
crimes are committed first and the burglary, the
robbery was committed second, which sort of be-
lies the report that his primary intent was prop-

erty crime. He went in and raped first. I consider
that to be a manipulation of the facts related to
*%816 the matter in order to make him look bet-
ter. '

Q. And given his history and the number of rapes
that he has actually committed, is it even possible
that those offenses were not sexually related?

A. It is implausible.
Q. You mentioned earlier that for psychopaths-

‘[DEFENSE COUNSEL]: I (inaudible) objection
and move to strike as to Mr. Anderson's com-
mentary on credibility and his conclusions.

THE COURT: Objection overruled.
VRP (Dec. 7.2004) at 64-65 (emphasis added).

9 41 Anderson was not commenting on Post's cred-
ibility as a witness. He was testifying as to Post's
dishonesty in *752 treatment. This testimony was
relevant to Post's likelihood of success in treatment,
a key contention in Post's defense case. Thus, the
trial court properly admitted Anderson's testimony
as evidence relevant to an issue squarely before the

jury.
[15] § 42 Post also chailenges' the propriety of the
admission of the emphasized statements in the fol-

lowing exchange between the prosecutor and Froth-
ingham:

Q: [Defense Counsel] was asking you about of-
fenders who have overwhelming and numerous
sexual deviant fantasies. Is it your experience that
some individuals are less than candid during
these interviews? Is that correct?

A: Some, yes.

Q: And, in fact, in this case, it was your opinion
that Mr. Post was being less than candid with
you?

[DEFENSE COUNSEL]: Objection, Your Honor. -
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Relevance.

THE COURT: Objection overruled.

A: Yes, it was my opinion that Mr. Post was be-

ing a bit hesitant, and I'm trying to recall the ex-
act phrasing I had, but, yes, there was some hes-
itation in his presentation.

Q: And, in fact, you wrote in your treatment re-
port that you had trouble making a recommenda-
tion because of his lack of candor, is that right?

[DEFENSE COUNSELY]: Objection. Leading.
THE COURT: Objection overruled.

A: It does make it more difficult to make treat-
ment recommendations without full candor, yes.

VRP (Nov. 18, 2004) at 129-30 (efnphasis added).

9 43 Frothingham did not comment on Post's vera-
city as a witness. He merely described Post's de-
meanor in treatment and explained how it was diffi-
cult for him to make a treatment recommendation in
the absence of total candor. As explained, evidence
of Post's lack of candor in past treatment settings
was properly admitted for the jury's consideration.
There was no error.

*753 IV

[16] ] 44 Post next contends that the trial court ab-
used its discretion by granting the State's motion to
exclude evidence that, if Post was released from
total confinement, the State could file another SVP
petition if Post committed a “recent overt act.” .

9 45 A recent overt act becomes an issue when the
State files a petition to commit someone as an SVP
and that person was living in the community on the
date that the petition was filed. RCW 71.09.060(1).
Under such circumstances, the State is required to
prove beyond a reasonable doubt that the respond-
ent committed a recent overt act. RCW
*71.09.060(1).

FN14. “ ‘Recent overt act’ means any act
or threat that has either caused harm of a
sexually violent nature or creates a reason-
able apprehension of such harm in the
mind of an objective person who knows of
the history and mental condition of the per-
son engaging in the act” RCW
71.09.020(10).

q 46 Post argues that evidence that he could face
another commitment proceeding if he committed a
recent overt act while out of custody was relevant
to show his motivation not to reoffend. Thus, he
contends, it tended to prove that he was less likely
to reoffend. However, recent overt acts were not at
issue **817 in Post's commitment trial because he
was not living in the community when the State
filed its petition seeking his commitment. The le-
gislature has expressly provided that a jury should
be presented only with “conditions that would exist
or that the court would have the authority to order
in the absence of a finding that the person is a sexu-
ally violent predator.” RCW 71.09.015.

In detemﬁning whether or not the person would be
likely to engage in predatory acts of sexual viol-
ence if not confined in a secure facility, the fact
finder may consider only placement conditions :
and voluntary treatment options that would exist
for the person if unconditionally released from '
detention on the sexually violent predator peti-
tion.

RCW 71.09.060(1).

*754 9§ 47 We recently rejected an argument
identical to that which Post now makes. In State v.
Harris, 141 Wash.App. 673, 174 P.3d 1171 (2007),
the respondent in an SVP commitment proceeding
contended that the trial court erred by “excluding
evidence at trial that the State could file a petition
for his commitment if he were released. Harris ar-
gued that the evidence was relevant to show he was
at a lower risk of reoffense because of the State's
ability to file an SVP petition.” Harris, 141
Wash.App. at 679, 174 P.3d 1171. We denied Har-
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ris's claim for relief, noting that “under RCW
71.09.015 and RCW 71.09.060(1), Harris could
only present evidence concerning conditions that
would actually exist if he was released from cus-
tody.”Harris, 141 Wash.App. at 680, 174 P.3d
1171. Our decision in Harris controls our decision
in this case.

9 48 The trial court did not abuse its discretion in
granting the State's motion to exclude evidence re-
lated to possible State action should Post be re-
leased and later commit a “recent overt act.” Such a
hypothetical scenario was beyond the scope of the
issues properly before the jury. Harris, 141
Wash.App. at 680, 174 P.3d 1171.There was no er-
ror. ,

A%

[17] § 49 Post next alleges that the diagnosis para-
philia NOS rape is not based on sound scientific
principles and, thus, he contends that admission of
evidence of such a diagnosis violated his right to
substantive due process as addressed in Kansas v.
Crane, 534 U.S. 407, 122 S.Ct. 867, 151 L.Ed.2d
856 (2002).

[18][19] § 50 The United States Supreme Court has
upheld SVP involuntary commitment statutes as
satisfying substantive due process concerns so long
as

(1) “the confinement takes place pursuant to proper
procedures and evidentiary standards,” (2) there
is a finding of “dangerousness either to one's self

_ or to others,” and (3) proof of dangerousness is
“coupled ... with the proof of some additional

“factor, such as a ‘mental illness' or ‘mental ab-
normality.” ”

#755 Crane, 534 U.S. at 409-10, 122 S.Ct. 867
(quoting Kansas v. Hendricks, 521 U.S. 346,
357-58, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997)).
Substantive due process is satisfied if a finding of
dangerousness is linked to the existence of a mental
abnormality or personality disorder that makes it

seriously difficult for the person with the abnormal-

ity or disorder to control his or her behavior. Crane,

534 U.S. at 410, 413, 122 S.Ct. 867. Consistent

with Crane and Hendricks,

a diagnosis of a mental abnormality or personality
disorder is not, in itself, sufficient evidence for a
jury to find a serious lack of control. Such a dia-
griosis, however, when coupled with evidence of
prior sexually violent behavior and testimony
from mental health experts, which links these to a
serious lack of control, is sufficient for a jury to
find that the person presents a serious risk of fu-
ture sexual violence and therefore meets the re-
quirements of an SVP.

Thorell, 149 Wash.2d at 761-62, 72 P.3d 708. This
satisfies substantive due process concermns.

[20] 9 51 Post rests his substantive due process ar-
gument on his contention that the evidence he now
challenges “fails to satisfy- fundamental principles
of sound science.” Br. of Appellant at 54. By doing
so, Post improperly attempts to transform that
which **818 should have been raised as an eviden-
tiary challenge in the trial court into a question of -
constitutional significance on appeal. In point of
fact, Post atte:m}pltls1 go sidestep the fact that he did
not seek a Frye hearing in the trial court, and,
thus, has not preserved an *756 evidentiary chal-
lenge for review. In re Det. of Taylor, 132
Wash.App. 827, 836, 134 P.3d 254 (2006), rev.
denied, 159 Wash.2d 1006, 153 P.3d 196 (2007).

FN15. Frye v. United States, 54 App. D.C.
46,293 F. 1013 (D.C.Cir.1923). “The Frye
standard requires a trial court to determine
whether a scientific theory or principle
‘has achieved general acceptance in the
relevant scientific community’ before ad-
mitting it into evidence.” Thorell, 149
Wash.2d at 754, 72 P.3d 708 (quoting In re
Personal Restraint of Young, 122 Wash.2d
1, 56, 857 P.2d 989 (1993)).  ‘[Tlhe core
concern ... is only whether the evidence
being offered is based on established sci-
entific methodology.” “Thorell, 149
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Wash.2d at 754, 72 P.3d 708 (quoting
Young, 122 Wash.2d at 56, 857 P.2d 989).

FN16. In his briefing, Post neither cites to
any decisional authority in which paraphil-
ia NOS rape has been held not to satisfy
the Frye standard, nor does he dispute the
State's claim that Post failed to object to
the admission of evidence that he suffered
from paraphilia NOS rape. Instead Post re-
lies entirely on statements from the follow-
- ing article: Robert A. Prentky et al., Sexu-
ally Violent Predators in the Courtroom:
Science on Trial, 12 Psychol. Pub. Pol'y &
L. 357, 364 (2006). Nothing prevents Post
from requesting a Frye hearing on remand.

Insofar as Post challenges the admissib-

- ility of the diagnosis under ER 702 and
703, he also has not preserved that evid-
entiary issue for review because he
failed to. object to Dr. Rawlings' testi-
mony that Post suffered from paraphilia
NOS rape. Audert, 158 Wash.2d at
725-26, 147 P.3d 982; State v. Thomas,
150 Wash.2d 821, 856, 83 P.3d 970
(2004). ’

[21][22][23] 9 52 Here, the jury's findings and the
trial court's judgment based on those findings were
consistent with the demands of Crane Hendricks,
and Thorell. In the SVP context, substantive due
process concerns are addressed to whether the State
action (involuntary commitment) is supported by
adequate factual findings (mental abnormality or
personality disorder plus dangerousness). Here,
these substantive due process concerns were satis-
fied. Similarly, the quantity and quality of evidence
was sufficient to support the jury's verdict.

FN17. In a sufficiency challenge, the evid-
ence is viewed in the light most favorable
to the State, and all reasonable inferences
from the evidence must be drawn in favor
of the State and interpreted most strongly
against Post. dudett, 158 Wash.2d at 727,

147 P.3d 982.The commitment will be up-
held if any rational trier of fact could have
found the essential elements proved bey-
ond a reasonable doubt. Auderf, 158
Wash.2d at 727-28, 147 P.3d 982.

1 53 Post does not dispute that he has previously
been convicted of a crime of sexual violence. Al-
though he personally denies that he suffers from a
mental abnormality or personality disorder, both
Dr. Rawlings, the State's expert, and Dr. Wing,
Post's proposed community treatment therapist,
testified that Post suffers from paraphilia NOS rape.
The State correctly notes that numerous courts have
*757 previously upheld commitments based on dia-
gnoses of paraphilia NOS rape or nonconsent.

FN18. See, e.g., In ie Det. of Stout, 159
Wash.2d 357, 363,. 150 P.3d 86 (2007)
(expert opined that Stout suffered from the
mental disorder paraphilia not otherwise
specified nonconsent); In re Det. of Hal-
gren, 156 Wash.2d 795, 800, 132 P.3d 714
(2006) (expert testified that Halgren
suffered from paraphilia not otherwise spe-
cified nonconsent); In re Det. of Marshall,
156 Wash.2d 150, 155, 125 P.3d 111
(2005) (expert determined Marshall
suffered from paraphilia not otherwise spe-
cified (nonconsenting adults or rape-like
behavior)); In re Det. of Campbell, 139
Wash.2d 341, 357, 986 P.2d 771 (1999)
(expert diagnosed Campbell as suffering
from the condition of paraphilia); In re
Det. of Paschke, 136 Wash.App. 517, 520,
150 P.3d 586 (2007) (expert testified that
Paschke suffered from a mental abnormal-
ity known as rape, paraphilia not otherwise
specified, rape); In re Det. of Taylor, 132
Wash.App. 827, 832, 134 P.3d 254 (2006)
(expert diagnosed Taylor as suffering from
paraphilia not otherwise  specified
(nonconsenting persons)); In re Det. of
Broten, 130 Wash.App. 326, 332, 122 P.3d
942 (2005) (expert diagnosed Broten with

’
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paraphilia, not otherwise specified); State
v. Hoisington, 123 Wash.App. 138, 143, 94
P.3d 318 (2004) (expert testified that
Hoisington suffered from a paraphilia that
predisposed him to commit criminal sexual
acts against other people); In re Det. of
Strauss, 106 Wash.App. 1, 6, 20 P.3d 1022
(2001) (expert testified that Strauss
suffered from paraphilia, not otherwise
specified, rape); In re Det. of Mathers, 100
Wash.App. 336, 337, 998 P.2d 336 (2000)
(expert diagnosed Mathers with paraphilia
not otherwise specified, rape).

9 54 State witness Dr. Rawlings testified that while
there is some controversy over the diagnosis of
paraphilia NOS rape, it is generally accepted in the
scientific community of **819 people who treat
serious sex offenders and those who evaluate sex
offenders under the SVP law.

FN19. The validity and reliability of this
diagnosis was challenged by Dr. Donald-
son, but, other than in the Frye standard
context, such disagreement between expert
witnesses goes to the weight of the evid-
ence, not its admissibility. Thorell, 149
Wash.2d at 756, 72 P.3d 708.

9 55 The State's expert opined that Post has severe
difficulty controlling his sexually violent behavior
and is more likely than not to reoffend unless he is
in a confined setting. Dr. Rawlings based his opin-
ion on his interview with Post as well as his review
of 13,000 pages of records including Post's criminal
history, sexual history, client history, relationship
history, psychological history, substance abuse his-
tory, and sex offender treatment history. The jury
was free to believe the testimony of the State's ex-
pert witness. There was no error.

*758 VI

[24] § 56 Finally, Post contends that-the State com-
mitted prosecutorial misconduct by introducing

evidence of his invocation of his right against self-
incrimination in a 1988 criminal proceeding. The
State introduced evidence of the fact that Post did
not testify at his criminal trial, and that he “refused
to discuss the charges” with a community correc-
tions officer who interviewed Post for a presentence
report after Post was convicted. VRP (Dec. 13,
2004) at 147-51.

[251 9 57 A criminal defendant's right to remain si-
lent continues through sentencing. Mitchell v.
United States, 526 U.S. 314, 325, 119 S.Ct. 1307,
143 L.Ed.2d 424 (1999); Estelle v. Smith, 451 U.S.
454, 462-63, 101 S.Ct. 1866, 68 L.Ed.2d 359
(1981). Thus, it was improper for the State to cite to
Post's presentencing silence as proof that he lacked
remorse for his crime. We are confident that the is-
sue will not arise again on remand.

VII

9 58 Although Post raises several additional claims
of error, we need not address these claims, given

our resolution of the issues previously discussed.

VI

9 59 We reverse the judgment committing Postas a -
sexually violent predator and remand the cause to
the trial court for further proceedings.

WE CONCUR: APPELWICK, J.

BECKER, J., dissenting.

9 60 Despite his record of sexually violent acts and
his failure to complete sex offender treatment while
confined, Charles Post asked a jury to find *759
that he was unlikely to reoffend if released because
he had a voluntary plan. The trial court properly al-
lowed the jury to hear testimony describing the
treatment phases that Post failed to complete while

_he was at the Special Commitment Center-(SCC).

The majority holds that such evidence was irrelev-
ant and unfairly prejudicial to Post. I respectfully
dissent and would affirm the order of commitment.
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9 61 A key question for the jury was whether Post '

was “likely to engage in predatory acts of sexual vi-
olence if not confined to a secure facility.”
They were given a standard instruction explaining
that this element “means that the person more prob-
ably than not will engage in such acts if released
unconditionally from detention in this proceeding.”
The need to assess Post's likelihood of re-
offending if not confined was a central task for the
jury. In this type of proceeding, both sides are prop-
erly allowed to present expert witnesses who make
risk predictions based on various tests and factors.

FNI. Clerk's Papers at 514 (Jury Instruc-
tion 5) (emphasis added); RCW
71.09.020(16).

FN2. Clerk's Papers at 516 (Jury Instruc-
tion 7).

9 62 Post's position was that he was unlikely to re-
offend if released, not only because he had a volun-
tary treatment plan but also because he had already
learned what he needed to know to stop himself
from reoffending. Post admitted that he had been
unable to advance beyond the two introductory
stages of the SCC program, but he testified that he
had been able to learn enough in ‘an earlier **820
four-month program so that he_did not need addi-
tional sex offender treatment. His wife-the cen-
ter of his community support team-testified that in
her opinion, Post was a “treated. sex offender” who
had “gone through a lot of treatment thus far.”

She thought he needed sex offender treatment in the
community only to reinforce what he had already
learned. '

FN3. Report of Proceedings (December 14,
2004) at 27-28.

FN4. Report of Proceedings (December 14,
2004) at 75-76.

*760 § 63 The State was entitled to rebut this testi-
mony by showing that Post was far from being a
fully treated sex offender. The relevance of Dr. An-

derson's description of the full six stages of the pro-
gram at the Special Commitment Center was to
show what it takes for a sex offender to be fully
treated. The State's closing argument properly poin-
ted out, without objection, that Post's failure to go
beyond the introductory classes at the SCC showed
how much he had yet to learn in order to lower his
risk:

[H]e is not going to progress in treatment until he
begins to be truthful. He has no concept of an of-
fense cycle. He has never been able to articulate
what it was he was thinking while he was waiting
for [one of the rape victims] ... and because he
doesn't know what his offense cycle is, he has no
relapse prevention plan. A relapse prevention
plan are those external and internal modifications
that when he starts to go into cycle, he can do
something about it, but he doesn't know how to
do that, nor do any of the members of his support
team.... He also has no sexual arousal modifica-
tion system. This is the class that isn't taught until
the fifth phase of the SCC treatment and the sixth

" phase. He's nowhere near there. He's still strug-
gling with victim empathy.

FNS. Report of Proceedings (December 14,
2004) at 132.

The State also summarized the results of a study
showing that individuals who were treated in a se-
cure facility recidivated at a lower rate than indi-
viduals who did not complete treatment in a secure
facility. “So community-based treatment is not go-
ing to help Charles Post. He needs treatment in a
secure facility to give _him a chance to get out
without reoffending.” Such an argument is
proper and the evidence supporting it is squarely
relevant to the question whether or not a particular
individual will likely reoffend if unconditionally re-
leased into the community.

FN6. Report of Proceedings (December 14, '
2004) at 133.
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9 64 Post inaccurately phrases the question that was
before the jury as “whether the state proved a men-
tal *761 abnormality that made Post likely to re-
offend.” That was the question before the jury
in People v. Rains, the California case relied on by
the majority: whether a diagnosed mental disorder
makes the person “a danger to the health and safety
of others in that it is likely that he or she will en-
gage in sexually violent criminal behavior.” People
v. Rains, 75 CalApp.4th 1165, 1168, 89
Cal.Rptr.2d 737 (1999). The California court held
that the jury, to decide that question, does not need
to know what the consequences will be if the an-
swer is yes. Therefore, the Rains trial court erred by
admitting testimony that the consequences would
be an order committing the individual to a hospital
for two years for treatment. Similarly, Post argues
that it was error to allow the jury to hear about the
treatment program at the SCC. In Post's view, such
evidence was likely to distract the jury from their
true task-deciding whether Post was likely to re-
offend.

FN7. Appellant's Br. at 61.

9 65 Post's argument ignores a significant differ-
ence between our statute and the California statute.
The question for the jury in this case was whether
Post's mental condition made him likely to engage
in predatory acts of sexual violence “if not confined
to a secure facility.” In the proceedings under our
statute, the jury is entitled to know about con-
sequences. The jury necessarily knows that indefin-
ite commitment will be the consequence if they de-
cide the detainee is a sexually violent predator. The
jury necessarily **821 considers public safety and
necessarily focuses on the relative risks of secure
confinement as compared to unconditional release.
Therefore, Rains is not on point and the majority
errs in relying on it.

9 66 What the jury may not consider under our stat-
ute is whether there is a third option for the detain-
ee: to place him in a setting less restrictive than
total confinement, but more restrictive than uncon-
ditional release. A statute provides that the jury

may consider “only placement conditions *762 and
voluntary treatment options that would exist for the
person if unconditionally released from detention”
on the sexually violent predator petition.
SeeRCW 71.09.060(1); In re Detention of Thorell,
149 Wash.2d 724, 751-53, 72 P.3d 708 (2003). A
number of years ago, this statute was held to violate
equal protection when compared to chapter RCW
71.05 because it does not allow consideration of
less restrictive alternatives until after commitment.
In re Detention of Brooks, 145 Wash.2d 275, 36
P.3d 1034 (2001). Thorell overruled Brooks on this
point.

FNS. Clerk's Papers at 516 (Jury Instruc-
tion 7).

9 67 The majority agrees with Post that the purpose
of the statute is to provide respondents such as Post
with the right to present evidence of voluntary
treatment options. Post argues that evidence of the
treatment program at the SCC must be excluded be-
cause the statute does not expressly give the State
“a  corresponding right” to present such
evidence. This is a misreading of the statute
and the majority errs by adopting it. The purpose of
the statute, and the instruction based upon it, is to
prevent the jury from hearing about alternatives
less restrictive than confinement in a secure facil-
ity. This is because such alternatives do not exist at
the time of the initial commitment hearing under
chapter RCW 71.09; they may only be considered
after an individual has been committed as a sexu-
ally violent predator. See Brooks, 145 Wash.2d at
293, 36 P.3d 1034. The statute, in other words,
leaves no middle ground for the jury to consider.
The statutory instruction ensures that the jury
knows their decision will either release the detainee
into the community with no conditions or will keep
him confined in a secure institution.

FN9. Appellant's Br. At 60.

9 68 The trial court's rulings kept the jury properly -
focused on these two options. The majority is con-
cerned that the jury might have improperly commit-
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ted Post just to make sure he got treatment, or to
make it possible for him to be released with condi-
tions. The record does not bear out *763 this con-
cern. The State elicited only brief testimony from
Anderson that some individuals committed to the
Special Commitment Center have been “released on
conditions,” including treatment in the community
under the umbrella of court supervision. Post
did not object to this testimony. Later the State con-
ducted a thorough cross-examination of defense
witness Dr. Rosell. Without objection, Dr. Rosell
testified that it was desirable to keep an offender
like Post under supervision and that before he was
released he needed to understand his offense cycle
and have a relapslg Ig{aln in place that was based on
his offense cycle. The State then attempted to
elicit from Dr. Rosell that the community would be
better protected if Post completed the SCC treat-
ment program. The State also asked Dr. Rosell if he
understood that Post could be released with court
supervision if he completed the treatment program
at the SCC. The court sustained Post's objec-

tions to both questions and instructed the jury to .

disregard them. We must presume the jury did so,
and must accordingly conclude that the questions
did not distract the jury from its essential task.

FN10. See Majority at 810.

FN11. Report of Proceedings (December 9,
2004) at 125-26.

FN12. Report of Proceedings (December 9,
2004) at 126-27.

9 69 The statute directs that a jury may consider
only placement and treatment options that will be
available to a person who is released uncondition-
ally. The statute does not, as Post suggests, prevent
the State from comparing the defendant's proposed
unconditional release plan to the sex offender treat-
ment program inside the institution. As the trial
court rightly stated, the State must be **822 al-
lowed to show that voluntary treatment is not the
model that works; the model that works is in-
custody. Post had started to go through the in-

custody treatment model but failed to complete it.
There is every reason why the jury should be al-
lowed to consider all of the steps of treatment that
Post had not yet completed because such evidence
bears on *764 the question whether he is likely to
reoffend if released unconditionally. .

1 70 Post assigns error to the trial court's failure to

- give a limiting instruction. A trial court's refusal to

give a requested instruction is reviewed for abuse
of discretion. Stiley v. Block, 130 Wash.2d 486,
498, 925 P.2d 194 (1996). Instructions are suffi-
cient if they correctly state the law, are not mislead-
ing, and permit the parties to argue their theories of
the case. State v. Peerson, 62 Wash.App. 755, 771,
816 P.2d 43 (1991). Considerable discretion is al-
lowed when tailoring instructions to fit case facts.
RWR Management, Inc. v. Citizens Realty Co., 133
Wash.App. 265, 278, 135 P.3d 955 (2006). Post

"proposed that the court should tell the jury they

“may not vote to commit Mr. Post merely because
you would prefer that he have conditions upon his
release or that you prefer the Special Commitment
Program to his voluntary program.” His proposed
instruction would have injec'ted issues into the case
that the evidence did not raise and that the State's
argument did not invite the jury to consider.

The instructions given were sufficient to limit the
jury to deciding whether Post was a sexually viol-
ent predator.

FN13. Clerk's Papers at 790 (Poét's, pro-
posed limiting instruction 2A).

9 71 In a case where the detainee claims to have a
voluntary treatment plan that will make him safe to
be at large in the community, it is entirely appropri-
ate for the State to argue that completing treatment
in a secure facility is a better way to reduce the
risk. The restraint the majority imposes on the
State's ability to present evidence of institutional
treatment is not called for by the statute and is an
unjustified obstacle to proof.

4 72 Finding no error, T would affirm.
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IN THE COURT OF APP'EALS OF THE STATE OF WASHINGTON

' DIVISION ONE
IN THE MATTER OF THE DETENTION

~No. 55572-3-1
OF CHARLES W. POST

ORDER DENYING MOTION
FOR RECONSIDERATION

N N N v e e e N N N

The State of Washington having filed a motion for reconsideration herein, and a
majority of the panel having determined that the motion should be dehied; now, therefore,

it is hereby

- ORDERED that the motion for reconsideration be, and the same is, hereby denied.
adt
Dated this a L'} day of February, 2009.

FOR THE COURT:
Judge 7
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