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A. IbENTITY OF RESPONDENT .

The City of Seattle asks this clourt to deny review of the decision
| designated in Part B of this motion.
B.  DECISION.

The Coﬁ of Appeals, Division One, in a decision filed and
published,.on May 26,\3009, reversed the Superior Court’s deci'sion'
denyiﬁg a writ of revicw of the trial coﬁrt’s suppréésion of the breath test.
The Court of Appealé: decision is filed and published as City of Seattle v.
The Hlon. George W. Holifield et al., case ‘number 61679-0-1. |

C. ISSUES PRESENTED FOR REVIEW.

1. Did the Court of Appeals, Division One, err in reversing the |
Superior Court"s decision denying a writ of review of a trial court decision
suppressing breath tests when the deci.sions of both the Superior Court and
the trial court were contrary to decisions of the Supre;me Court and the
Coﬁrt of Appeéls? |

D. STATEMENT OF THE CASE.

The Petitioner was arrested and charged with Driving Under the
Inﬂuence. ‘He subsequently su‘bmitted to a breath test pursuant to RCW
46.20.208. The Petitioner moved to suppress his breath test, raising the

“Ann Matie Gordon” issue. In the Petitioner’s case, Ann Marie Gordon

N



had allegedly tested simulator soiutions associated with their breath tests.

On March 11, 2008, the Honorable George W. Holifield entered
an order suﬁpreésing breath test éx}idence in all cases where fhe tests were
c\onducted with simulator solutions allegedly tested by Ann'l\’/Iarie Gordon.
‘That order was officially entered in the case of City of Seattle v. Roger C.
~ Kennedy, however it’acted to suppress breath tests in many other cases,
including the Petitioner’s.

On April lv, 2008 the City ~sought review of the trial court (;rder
by writ before the Honorablé Cheryl Caréy in King County Superior Court.
The petitit)p. alleged fhét the suppression of e‘vidence‘under CrRLJ 8.3 \%/as
" a clear error of law, and that the Ciijy had no adequate remedy on appeal.
In an order issued on April 25, 2008, the court ruled that “Motion for Writ
of: Review is Denied. The Coui't finds that trial court’s ruling is a clear |
_ leéal error. The City has failed to- meet'its burden.”

The City appealed thve failure tb issué the writ of review‘inl the
Court of Appeals, Division One.. That court reversed the Superior Court,
holding that supprerssion of evidence is not an available remedy.under
CrRLJ 8.3(b), and that a writ is available to cdrreét errors of law, therefore

the Superior Court erred in denying the writ.



E. ARGUMENT WHY REVIEW SHOULD BE DENIED.

1. Defendant Has Not Established Any Grounds Justlfvmg
Dlscretlonarv Review.

RAP 13.4(b) provides for the considerations governing acceptance
of review by the Supreme Court of a decision of a Court of Appeals
decision terminating review:

A petition for review will be accepted by the
Supreme Court only: (1) If the decision of the Court of
Appeals is in conflict with a decision of the Supreme Court; -
or (2) If the decision of the Court of appeals is in conflict

* with another decision of the Court of Appeals; or (3) If a
significant question of law under the Constitution of the
State of Washington or of the United States is involved; or
(4) If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court.

The Petitioner has failed to allége in his Motion for Discretionary

Review any of the above requirements for acceptance of discretionary

review by this court. For this reason and the reasons set forth below,
discretionary review should be denied.

2. The Court of Appeals, Division One, Correctly
" Held That The Superior Court Erred When It
Found That The Trial Court Committed Clear
Legal Error But Also Found That The City .
Failed To Meet Its Burden For Acceptance Of A
Writ Of Review. :

A superior court may grant a writ of review of a lower court’s -

decision only if a lower tribunal exceeded its jurisdiction or acted illegally,



and there is no appeal or adequate remedy at law.' In the case below, the }
Superidr Court apparently founa that while the trial court judge committed
clear legal errof) in suppressiﬁg breath tests, the City had nonetheless failed
to fneet its burden for obtaining a writ of review. While this is only |
vaguely articulated in the Supérior Court order, based or; the language of
the order this is the only logical conclusion that can be reachea. In this |
respect the Court of Appeals, Division'One, correctly held that the
decision of the Superior Court and the lower court was in conflict with
- . opinions of this courtas well as the Court of Appeals, as it sanctioned
~ suppression of evidence when no prejﬁéiice had been established by the
defendant and when no ordinance, sta%ute, court rule, or ;:ourt opinion
provided the authority to act in such a manner.

- a. The City had no plain, speedy and
adequate remedy absent review by writ.

The Petitioner established in the.Superior Court that a writ of
review wés appropriate in th'is case and should have been granted. Abéent
review'by writ, no remedy exists to reverse the erroneous suppression of
evidence in this ca'ée. Thé suppression below did not terfninatev the
prosécﬁtion’s case completely, therefore an appeal prior to trial was

precluded. See RALJ 2.2(c)(2). lFurthér, the Superior Court recognized

! Seattle'v. Keene, 108 Wn. App. 630, 634, 31 P. 3d 1234 (2001).



the clear error of the trial court’s decision suppressing the breath tests, but
because that court denied the writ, the trial court was undér no obligation
to reverse itself.

If the mattér proceeded to trial, the error of which the City
complained would have become moot. The resﬁlt of a trial must logically
be either'aﬁ acquitteﬁ or a conviction. Neither circumstance provides the
City an opportunity to appeal the suppfession. RALJ 2.2(c)(1) and both |
state and federal constitutioﬁs forbid an appeal from an acquittal.
Similarly, if the prosecution obtains a convictidn, appeal\is precluded
because the prevailing party may not appeal a favorable judgment. RALJ
2.1(a)(1). Thﬁs, no appeal of the suppression proceeding was possible for
. the prdsecution in this matter and, as correctly decided in the Court of
Appeals, a writ should have issued. See e.g. Seaﬂle V. .K\e_ene, 108 Wn. |
App. 630 2001). ( _

The Reséo\rldeﬁts may argue that a cross-appeal is an adequate
remedy. Aside from the obvious incongruity of arguing City’s right of
“appeal” should be construéd to rely entirely upon the Respondent’s
choice to appeal, a mere possibility of a remedy by review should not be
construed as a substitute for an actual réview. The possibility of a'remedy -

is not a remedy.

)



Further, even a successful cross-éppeal would leave the
proéecuf[ion empty handed. A successful appeal would reinstate the breath
test evidence, hoWeve; if a defendant has already been tried under the
“under the influence” prong of RCW 46.61.506, jeopardy has attached and

/he cannot be tried anew on ’;he “above .08” prong.: This means that in
cases where defendants’ b'reath‘tesfs exceed .15\, the prosecution is denied
tﬁe enhanced penalties available despité the clear legal error of the
suppression. \

CIf ;che triai céurt’s‘illegal suppression is not addressed and Ci’gy is |
required fo proéeed to trial, the wrongful sﬁppréssion is not remedied. The
ill of which City corhblained, proceeding to triai without ‘critical elvi:dence
of guilt, will have occﬁrred. Thé rﬁere possibility City might, under an
unlikely and speculative set of Circumstances, have jts complaints
addressed in another trial is no “femedy”. 2‘ |

" Black’s Law Dictionary 5™ Ed. defines “adequatg Jremedy” as:

[A] remedy which is piain and complete, and as practical

" and efficient to the ends of justice and its prompt

administration as a remedy in equity][.]

Any remedy provided by the appellate process in these cases is

% Gall Landau Young v. Hedréen, 63 Wn. App. 91, 99, 816 P.2d
762 (1991)(Court properly exercises equity jurisdiction when remedy is
not certain or does not provide complete relief).



inadequate. Inadequacy is shown where it is apparent to the court that it
will not be able to protect the rights of litigants or afford them adequate
redress, otherwise than through use of one of the extraordinary writs.?

The courf in Seattle v. Keene, supra, cited with approval Bushman
v. New Holland". The-Bushman court cohcluded a Writ is appropriate to
: addrésé I;re-trial discovery compléints\because “the trial court’s alleged i
erroneous interpretation of the disco%zery rules would greatly hinder the
plaintiff in her investigation of the case and greatly restrict her ability to
pfesent evidence at trial.”. 'Our circumstances /herein’mitigate even more
favorably for a' Writ because, unlike the ciéfendant in Bushman, the City . -
has no right of appe;1_16. |

The legal circumstance presented here is-also similar to State v.
Méck7, where petitibner sought a Writ to prevent a trial based upon a
double jecipétrdy_Viola}tion.8 The Mack court held thé petitioner should not

be required to litigate the case in municipal court and re-litigate the case in

3 State ex rel. Public Utility Dzsz‘ No. 1 of Pend Oreille County v. Schwab
et al. 40 Wn. 2d 814, 246 P. 2d 1081 (1952).
483 Wn.2d 429, 518 P.2d 1078 (1974).
5 Bushmcm 83 Wn.2d at 432.
8 See e.g. State v. Whitney, 69 WN. 2d 256,418 P.2d 143 (1966)
789 Wn.2d 788, 576 P.2d 44 (1978).
* 8 Writ of Prohibition cases differ in many ways from Writs of

Review, but they share the same requlrement of a “plain, adequate, and
speedy remedy”.



Sui)erior Court in order to address the merits of whether he shc\>u1d‘ even
have had the first trial.” This same analysis is followed in numerous
/ subsequent cases.” fhus, éven if City had a right to appeal, the conclusion
of these cases is appeal would not be an adqquéte remedy.
In State v. )Glasserlo, the court held that grant of a deferred
: proseéution petition after trial was an act in excess of juris\diction and a
Writ to the supérior court shoﬁld have been granted to reverse the illegal
. act. Although a petition for deferred prosecution might someday be
~ revoked and defendant eventually be convicted, the implicit reasoning was
that a possible favorable .future outcome is not a “plain, adequate, and
speedy remedy.” Like the Glasser court, this court should conélude that a
speculative favorable outcome by crosé-appeal is neither a “plain” nor an
' “adequate’; remedy.
Similarly, in City of Mount Vernon v. Mount Vernon Municipal
Courtl:'ll, the court held that a Writ of Review should hav/e issued to correct
the illegal suppression of a breath test result based on'a plainiy erroheous

7

~ interpretation of a WAC. The City of Mount Vernon was precisely in the

\

? See e.g. State v. Mandel, 23 Wn. App. 562, 597 P.2d 443 (1979);
State v. Ladiges, 66 Wn.2d 273, 401 P.2d 977 (1965); State v. Miller, 59
Wn.2d 27, 365 P.2d 612 (1961).

1037 Wn. App. 131, 132, 678 P.2d 827 (1984) rev. denied 102
Wn.2d 1008 (1984). '



same position as the City of Seattle herein and a writ should issue.
Applied herein, the cases cited above strongly support the
- conclusion that no “adéquate remedy” is available.'”? The inherently
_speculative nature of cross-review ié not a “plain, adequate, and speedy
remedy” and a writ should have issued.

z

b. The ruling of the trial court in Seattle v. Kennedy
is a clear error of law. '

The Petitioner argues that despite the decision of the Superior

Court judge recognizing the clear legal error of the trial court’s order, the

tfial judge’s order was nonetheless based on sound legal principle and thus

(
not erroneous. This argument by the Petitioner fails.

CrRLJ 8.3 is by its nature a rule that provides for dismissal of

actions in cases of governmental misconduct. The rule provides:

RULE 8.3 DISMISSAL N

*kx

(b) On Motion of Court. The court, in the

" furtherance of justice after notice and
hearing, may dismiss any criminal
prosecution due to arbitrary action or
governmental misconduct when there
has been prejudice to the rights of the
accused which materially affect the

193 Wn. App 501, 973 P.2d 3 (1998).

12 See also, State v. Houser, 91 Wn.2d 269, 588 P.2d 219
(1978)(where trial set beyond speedy trial deadline, Writ is appropriate
remedy to prevent trial). '



accused’s right to a fair trial. The court |
shall set forth its reasons in a written
order.

(Emphasis added). The rule makes no provision for suppression of

evidence.

N

Court rules are interpreted using principles of statutory.

construction.”> The construction of a statute is reviewed de novo.'*

Language which is clear does not require or perfnit any- construction.”® .
Where theré is no ambiguity in a rule.theré is nothing for a court to
ir;terpre’t.16 The partjes’ ability to argue two interpretations of a statute
does not néceésarily render the statute ambiguoué.. 17
As the Superior Court ackiiowledged, the trial court erred asa

matter of law in suppressing e_vidence 1inder CrRLJ 8.3. Applying the
: / rules of statutory construction, a court may dismiss cﬁa;ges against a
defenciant if there is 1) governmental misconduct; and 2) actual prejudiée.

Dismissal of c’:harges is the only remedy sanctioned by the rule to cure

governmental misconduct that results in actual prejudice. Suppression is

!

not a remedy contemplated by the rule.

J

'3 State v. Greenwood, 120 Wn. 2d 585, 592, 845 P. 2d 971 (1993).
14 State v. Azpitarte, 140 Wn. 2d 138, 140-41, 995 P. 2d 31 (2000).
15 State v.-Hutchinson, 111 Wn. 2d 872, 877, 766 P. 2d 447 (1989).
16

Id.
1 State v. Taplin, 55 Wn. App. 668, 670, 779 P. 2d 1151 (1989)

10



Additionally, ‘case law supports the position that suppression is not
a remedy under CrRLJ 8.3. Where the defense has failed to establish
actual prejudice, suppression of evidence is not ajppropriate as an
alternative remedy, notwithstanding alleged rr_lis'conduct.18 The cases
relied on by the trial court in its conclusions of law do not suplz;ort
sﬁpp;ession\gri_der CrRLJ 8.3. Rather, those cases‘deait with s{ippfession
of evidence for violation of the I;igll't to counsel.”’ In Orwz:ék, the
defeﬁdant sought and obtained dismissal of his case in the trial court for -
deniél of the right fo counsel; On appeal, the Supreme Court held that
dismissal was unwarranted in cases where suppression ’of evid‘ence would
elin;inate the prejudiced cause by an infringement of the right of access to
couflsel.

‘In Busig,z ? the glefendant contended ’thét”her case should have bqen
' ')dismiss.ed pursuant CrR 8.3(b) due.to arbitfarsf action vor governmental
misconduct based on inaccurate statements in an affidavit of probable

cause for a search warrant. The defendant alleged that the search warrant

led to an invasion of her home and prejudice to her case. The Court of

citing Armstrong v. Safeco Ins. Co., 111 Wn. 2d 784, 765.2d 276 (1988).
18 City of Seattle v. Orwick, 113 Wn.2d at 831 citing State v. Ivey,
73 Wn.2d 859, 590, 439 P.2d 974 (1968).
19 See, e.g. Seattle v.:Orwick, at 831.
20119 Wn. App. 381, 81 P. 3d 143 (2003)

11



Appeals, Division Three, affirmed the trial court, stating in dicta that
neither dismissai nor suppression of evidence urider CrR 8.3(b) Was(' )
justified. The Court did not Hold that suppression was an availabie remedy
under CrR 8.3(b). |

The courts in both Orwick and Busig addressed issues related to an
alleged violation of a constitutional right. While in Busig the trial court
action resulting-in the appeal began as a motion to dismiss uﬂder CrR
8.3(b), the ultimate question answered in both Orwick and Busig was
whether suppressisn was an appropriate remedy for a violation of a
constitutional right where prejudice is presumed.” This is to be
contrasted with CrRLJ 8.3(5); where a defendant must sho§v his right to 5 |

- fairtrial has beén materially affected.
The Betiﬁone; nonetheless argues that a recent D‘ivision\ Two case
validates his argument that suppression is a remedy under CrRLJ 8.3.

; Ag;in, the betitione{rlis incorrect. The petitipﬂer cites State V. Brooks” ,
however he completely misinterprets the court’s conclusions as to the
remedy provided by CrRLJ 8.3. That court did not suggest that the rule

provided a remedy of suppression in addition to dismissal. The court

simply noted that in the trial court, after the case had been dismissed, the

2L Opwick, 113 Wn. 2d at 829.

12



| pfosecution argued several alternatives under d#ﬂrent rulés that would be '
appropriate.23 Thére is no suggestion in that case that the Brooks court is
departing from well established case law interpreting CrRLJ 8.3.

The triai judge erred as a matter of law When he suppressed Breath
tests resﬁlts pursuant CrRLJ 8.3 because suppression is not a remedy under
the rule. Moreover, any action under CrRLJ 8.3 woﬁld be a clear .error of
léw because the Petitioner .completély failed to establish any actual
prejudice, as evidenced by the trial court’s failure to make aﬁy findings as
to how any defendant had been materially affected by any of the
ailegations of misconduét. The( frial judge merely found that the

' magnjtude of the misconduct was the equivélent of prejudice. While th¢ '
court’s (\)rder‘statéd that the trigl judge would no‘; b_elie\}e the testimony of |
certain v;/itnes\seS (BKL, EF, MP and AMQ) if called to testify at trial,

: .there was no finding that any of those Withesséé Woﬁld, in fact, testify at
trial. Moreover, there is no showing in the érdér that any breath test — the
subject of the suppression motion - was materially affected bykémy of the -

alleged governmental misconduct. In meeting the burden of proof under

CrRLJ 8.3(b), a defendant may not rely on speculation.24 See, ‘e.g. State

2 Slip opin. No. 36171-0-II, March 24, 2009.
23 Id ,
24 Id: State v. White, 126 Wn. App. 131, 135, 107 P.3d 753 °

13



v. White, £26 Wn. App. 131, 135, 107 P.3d 753 (2005)(finding that the
alleged prejudice may not be merely vague or speculative - it must directly
relate defendant’s ability to have a fair trial); State v. Louie, 68 Wn. 2d
304, 413 P.2d 7 (1966)(finding the defense motion to dismiss alleging a
due procéss violation was properly denied because the defendant’s claim
Qf i)rejudice was “purely speculative”).

The trial judge erred as a matter of iaw in suﬁpressing the breath
tests in these cases. A_pplyiﬁg the rules of statutory construction and
established case law, suppfession of evidence is not a rerﬁedy under CrRLJ
8.3. Furthef,’ the Petitioner did not suffer any actual pfejudice which
woyld warrant any action under the rule. | |
F.  CONCLUSION.

i

~ Based on the foregoing argument, this court should deny the

1

Petitioner’s Motion for Discretionary Review of the decision of the Court

of Appe'als; Division One, and remand the case to Seattle Municipal Court

for trial. J

Respeétfully submitted this 12th day of May, 2009.

(2005)(finding that the alleged prejudice may not be merely vague or
speculative- it must directly relate defendant’s ability to have a fair trial);
See also State v. Louie, 68 Wn. 2d 304, 413 P.2d-7 (1966)(finding the
defense motion to dismiss alleging a due process violation was properly
denied because the defendant’s claim of prejudice was ‘purely :

14
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