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L IDENTITY OF PETITIONER AND COURT OF APPEALS
DECISION

Petitioner Nathaniel Ish, the appellant. below, asks this Court to
review the Court of Appeals opinion entered on June 10, 2009. A copy of
the opinion is attached.

I1. ISSUES PRESENTED FOR REVIEW

ISSUE 1: In a hearing to determine the admissibility of an accused
person’s custodial statements, which party bears the burden of showing -
the effects of an unknown sedative on the accused person’s free will?

ISSUE 2: When must an accused person be permitted to cross-examine
regarding the prosecutor’s systematic failure to enforce a polygraph
requirement that is standard in 1nf01mant contracts?

ISSUE 3: When does admission of an informant’s out-of-court promise to
- testify truthfully in return for consideration amount to impermissible
vouching that violates an accused person’s Fourteenth Amendment right
to due process?

ISSUE 4: Under what circumstances does the government’s late
disclosure of inculpatory evidence (which is then introduced at trial)
violate an accused person’s rlght to due process?

ISSUE 5: Which party bears the burden of estabhshlng the adm1351b111ty
of a recorded conversation under the emergency exception to the Privacy
Act?

ISSUE 6: How should a trial court evaluaté' evidence that one party |
consented to recording an emergency call under the Privacy Act?

ISSUE 7: Is an accused person denied the effective assistance of counsel
when his attorney proposes an instruction that contains a mandatory
presumption, conflates two mental states, and relieves the prosecution of
its burden of proving an essential element of the charged crime?

ISSUE 8: Shoﬁld the Supreme Court accept review of the issues raiéed‘in |
M. Ish’s Statement of Additional Grounds?



. STATEMENT OF FACTS AND PRIOR PROCEEDINGS

After consuming alcohol, cocaine, methamphetamine, and

’ marijuéna, Nathaniel Ish killed Katy Hall. RP (4/16/07) 21, 63; RP

- (5/2/07) 255-257, 291-292, 320, 344; CP 1-4. Before the day of the

' incident; Mr. Ish was perceived By .members of Ms. Hall’s .family as
“polite,” ‘frespectﬁll,;’ “quiet,” “friendly,” and “nice.” RP (7/10/06) 34;

- RP (5/2/07) 261, 303; RP (5/3/07) 466. At the scene, Mr. Ish was

9% CC 2% &<

described as “enraged,” “incoherent,” “rambling,” “violent,” “making

2% «¢C ke

énimai—like noises; nonsensical,”’ “crazy,” “out ‘of touch with reaﬁty,
| “out of his mind,” and “generélly bizarre.” RP (4/ 16/07) 27, 28; RP
(5/2/07) 299, 305, 312, 357, RP (5/3/07) 443-445.

Mr. Ish struggled and resisted arresf; it took ﬁve officers and
multiple tasingé to gain control over him. RP (5/3/07) 410-416. Police
- tied him with his _hands and feet to g;ether- behind his back, and a hood over

| his head. RP (4/ 16/07) 30. Mr. Ish mumbled, made violent statements

about jesus Christ, God, and how “they” killed tilem; he spoke |
“nonsense,” made noises and chah_ted_ incoherently; ﬁe ,séreaméd at Ms.
Hall in the police car, started speaking to “Edje,” and was “clearly ;)n |
- something.” RP (4/ 16/07) 12, 30-31; RP (4/17/07) 103-104; RP (5/3/07)

542-543, 615. In a holding cell at the station, Mr. Ish screamed



incoher‘enﬂy (perhaps not using any wqrds), and moved violently(but not
toward the officers). RP (4/16/07) 13; RP (4/17/07) 96.

En route to the hoépital in an-ambulance, Mr. Ish broke one of his '
leg restraints. RP (4/17/07) 97. More officers were summoned; they taseci ‘
him twice and used “brute force” to restrain him. iRP (4/16/07) 14-15, 34-
35. He was tied face down onto a gurney and brought into the hospital.

- RP (4/16/07) 15. At the hospital, medical personnel administered an

' ;‘unknown sedative,” and Mr. Ish fell asleéb; CP 11; RP (4/ 16/07) 16-17, .

36, 64; RP (4/ 17/07) 97-98, 106. When he awoke, he asked why he was at . |
the hospital. At that timg, he seemed calm, normal, coherent, awake, tired,
‘had a “180 degreetumaroﬁnd,” and was “tQt_ally different” from how he

 had been previously. RP (4/16/07) 17, 18, 21, 23, 37.

One officer asked Mr. Ish how he felt, and Mr. Ish replied that he
Waé sore and fhat his arm hurt". RP-(4/16/07) 17. Since Mr. Ish .-seemed
cohereﬁt, the officer read him his rights. RP (4/16/07) 18. Mr. Ish said hé
undefstood his rights and would speak with the police. RP (4/16/07).19.
When asked if he knew who Katy was, Mr. Ish explained that she was his
girlfriend, and asked hox;vshe was. RP (4/ 16/07) 20-21. He dfénied using
any drugs except alcohol. RP (4/16/07) 21. Mr. Ish also t.hanked‘ the

~ officer for watching over him. RP (4/16/07) 22.



Detectives arrived and interro gatled Mr. Ish whﬂe he Waé still
restrained on a gurnéy. RP (4/16/07) 51-55; RP (4/17/07) 114. He was |
described as awake, groggy, calm, alert, and not cqmbative. RP (4/ 16/07)_
48; RP (4/ 17/07) 121... He gave a statement, declined to allow a‘ recording,
and eventually asked for an attorney. RP (4/16/07) 52-59.

The state chargéd Mr. Ish With Murder in the First Degree and
Murder in the Second Degree.! CP 50-52. He appeared in court for thé
ﬁfst time on thé charges on March 30, 2005. RP (3/30/05) 3-7. He was
not arraigned until October 25, 2005. RP (10/20/05) 3-6. His trial began
on March 28, 2007. RP ‘(3/28/07) 112. |

‘. Prior to trial, the court held a CrR 3.5 hearing.. None of the
officers knew what sedative had been administered, and none could say
what its impact was.? RP (4/16/07) 36, 41, 67, RP (4/17/07) 106, 123.
Officers testified that Mr. Ish seemed coherent, but did not eiplain how
the uhknéwn sedative might have impactéd his frée will. RP (4/16/07) 9-

84; RP (4/17/07) 93-138. The court found that Mr. Ish was capable of

! He was also charged with and convicted of possession of a controlled substance. CP 5-15.
That conviction is not challenged.

2 At trial, the emergency room physician who treated Mr. Ish identified the sedative as the
anti-psychotic drug Haldol. He also said that the usual dose is 5 to 10 mg, and that he
administered 10 mg. RP (5/15/07) 1346-1347.



Waiving his rights, and admitted his statements. CP 10-14; RP (4/17/07)
159-165. | |

At trial, David Otterson testified pursuant to an agreement with the
prosecutieri, in. which he egreed' to testify truthfully in return for
consideratiorl on his own charges. RP (4/17/07) 179-181. The agreement
included a requirement to take and pass a polygraph, if requested. Exhibit

121, CP.{ By the time of trial, Otterson had violated sorrie terms of his
.agreement. RP (4/ 17/07) 180-181. |

Mr. Ish sought to cross-examine Otterson about the prosecutor’s
| persistent failure to enforce polygraph requirements in such agreements.
RP (4/17/07) 177-199. The court ruled that such testimony w'oilldv’op'en
~.the door to improper prosecuterial Vouchirig, and would inapprepriately
put the state on trial. RP (4/17/07) 195, 198-199.

Mr. Ish also sought to exclude testimony. a_bo‘ut Otterson’-s prornise
 to testify truthfully in return for consideration, because such testimony
irriplied that the state could independently test his truthfulness. 'i‘he corirt
adnﬁitted the testimony, and it was introduced on direct examinétion to
rehaiailitate Otterson’s credibility y(even thougli Otterson’s vcredibility had |
gfet to be attacked). RP (5/9/07) 1079—1082, 1104. On redirect, Otterson

repeated that his deal was to tell the truth; he implied that the prosecutor



had some way of determining the truth and wo.uld revoke his deal if he
testified falsely.‘ RP (5/ 10/07) 1153.

Otterson claimed Mr. Ish confessed that he’d broken Ms. Hall’s
neck, fhat he’d felt like he was “punching holes through her,” that hei’d
blacked out during the incident (which happened when he was enraged),
and that he planned to tell the jury he didn’t remember anything. RP
(5/9/07) 1092, 1093, 1095, 1100. -

,Aﬁer ten days of trial, the prqsécutor 'aﬁnounced she’d obtained‘an
audio rgcording of the incident, and planned to introdﬁce it at trial.> RP
(5/14/07) 1194. The police had been aware of the recording, but had not
told the broschting' attorney. .RP (5/ 151/07) 1235; Eihibits .129, 130, 131,
CP; CP53-58. | | |

 Mr. Ish objected. RP (5/15/07) 1236-1239. He noted that the
| policé had been aware of the récording since March 0f 2005, that a copy
was not sought untili trial was almost complete, and. that there was no.
- justiﬁcation for the delay. RP (5/15/07) 1259-1_260,.‘ 'Defense\ counsel |

consﬁlfted briefly with forensic experts, and learned that it would take at _

"3 Due to her health, Ms. Hall’s mother Ilona Lynn (with whom both Ms. Hall and Mr. Ish
resided) subscribed to a medical alert system, which included a panic button on her person
and a centrally-located speaker in the house. RP (5/15/07) 1302-1311. At some point on the
day of Ms. Hall’s death, Ms. Lynn pressed her button and an operator came on. The
conversation was recorded. CP, Exhibit 129, 130, 131.



least two weeks for an expert to evaluate the recording. RP (5/15/07)
1237-1239. CP 69-75.
Mr. Ish also pointed out that the state’s witnesses had already
‘testified and been excuéed, and argued that the unfair prejudice to the
defense could not be remedied. RP (5/ 15/07)_ 1239-1240. Further, Mr. Ish
argued that the recording was not probative, that a two-week continuance
during trial would be impractical, that playing the screams of the now-
deceased Ms Lynn would be unduly prejudicial, that the recording
violated Mr. Ish’s rights under the Privacy Act. RP (5/15/07) 1240-1249.
The court admitted the recording. RP (5/15/07) 1264-1266. The
trial judge found the late notice problematic, but held that the state had no
obligation to obtain or provide defense counsel the evidence earlier. RP
(5/15/07) 1266-1267.
Defense c‘ounsel proposed a jury instruction defining recklessneSs:
A person is reckless or acts recklessly when he or she
knows of and disregards a substantial risk that a wrongful act may
occur and the disregard of such substantial risk is a gross deviation
from conduct that a reasonable person would exercise in the same
situation. : S '
Recklessness also is established if a person acts
intentionally or knowingly. ‘
CP 164.

‘The jury did not reach a verdict on the charge of Murder in the

First Degree, but convicted Mr. Ish of the lesselrv charge of Manslaughter in



the First Dégree. He was also found guilfy of Murder in the Secon&
 Degree. CP 188-192. At sentencing, ovér objection, thé court vacated the
Manslaughter_convictibn and sentenced Mr. Ish within his standard range
for second-degree murder. RP (7/6/07) 4-13. .Mr. Ish appealed, and the
Court of Appeals affirmed the judgment andlse‘ntence. Coﬁrt of Appeals
Opinion. | |

IV. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED |

A. The Supreme Court should accept review and hold that the Fifth

- Amendment bars admission of custodial statements unless the government
proves that the accused person’s free will was unaffected by the
administration of an unknown sedative. This is a significant question of
constitutional law that is of substantial public interest and should be
determined by the Supreme Court. RAP 13.4(b)(3) and (4).

The Fifth Amendment to the U.S. Constitution” prohibits the
adrhiséion‘into evidence of an accused i)erson’s custodial statements -
unless the prosecution establishes‘that the statements were voluntary and
obféined in compiiance with Miranda. Taylor v. Maddox, 366 F.3d 992
o C1r 2004), citing Miranda v. _Arizohd, 384 U.S. 436, 86 S. Ct. 1602,
16 L. Ed. 2(1 694 '(1‘966).‘ These sténdards apply whethcr statements are

coerced through physical intimidation or induced by the administration of

* The Fifth Amendment is applicable to the states through the due process clause of the -
Fourteenth Amendment. U.S. Const. Amend. XIV; Malloy v. Hogan, 378 U.S. 1, 84 S. Ct.
1489, 12 L. Ed. 2d 653 (1964). A similar provision in the Washington Constitution provides
the same level of protection. Wash. Const. Article I, Section 9; State v. Easter, 130 Wn.2d
228,235,922 P.2d 1285 (1996). :



drugs. Townsend v, Sain, 372 U.S. 293, 307, 83‘ S. Ct.745,9 L. Ed. 2d
7;70 (1963) overruled on other grounds by Keeney v. Tamayo-Reyes, 504
U.S.1,5,112S. Ct. 1715, 118 L. Ed. 2d 318 (1992).

In this case, Mr.‘ Ish consumed alcohol marijuana,vcocaine, and
methamphetamine. RP (4/16/07) 21, 63; CP 13. He was aggressive and
' uncooi')erative; however, he was administered an “unknowﬂ sedative,” and
when he woke up he was polite and cooperative. CP 11; RP (4/16/07) 9.-
84;‘ RP (4/17/07) 93-135. The state did not prove that this cooperative
attitude resulted from Mr. Ish’s free will rather than ’;he administration of
the sedative (or the effects of alcohol and drugs). CP 11; RP (4/16/07) 9-
84; RP (4/17/07) 93-135. | |

The triai court found that Mr. Ish was coherent at the time of the
interrogaﬁon and admitted his statements, but did not address the ifnpact
of the sedative, the alcohol, and the drugs on his free will. CP 10-14.
| Similarly, the Court of Appeal_s focused on evideﬁce of Mr Ish’s méntél
vclarity,{ but did not point to any evidence provihg that the sedative, |
alcohol, and drugs left his ﬁee will intact. Opinion, pp. 13-16.

- The Supreme Court should accept 'review and hold that the Fifth

Amendment privilege against self-incrimination bars admission of an
accused persor}’s custodial statements, absent proof that any psychoactive |

substances consumed or administered had no effect on the person’s free



- will. Thisisa signiﬁcant‘question of constitutional law that is also of
substantial public interest and should be determined by the Supreme |

Court. RAP 13.4(b)(3)'and (4). -

B. The Supreme Court should accept review and hold that the Sixth
Amendment entitles an accused person to cross-examine an informant
about the prosecutor’s systematic failure to enforce a polygraph
requirement that is standard in informant contracts. This is a significant
question of constitutional law that is of substantial public interest and
should be determined by the Supreme Court. RAP 13.4(b)(3) and (4).

The Sixth Ar_nendment5 secures an accused person’s right t'o' Cross-
examine adverse Witngsses. U.S. Const. Amend VI; Stafe v. Foster, 135
Wn..Zd 441, 455-56, 9457 P.2d 712 (1998); Davis 12 filaska, 415 U.S. 308,

94 S.Ct. 1105, 39 L. Ed. 2d 347 (19 74).- The 'acc'used per.son is afforded
wide latitude té explére matters that affeet credibility. State v. Y ork, 28
Wn.App. 33, 621 P.2d 784 (1980). ‘Where évidence is highly probative,
no state interest can be compelling enough to preclﬁde its introduction.
State v. Hudlow, 99 Wﬁ.2d 1,16, 659 P.2d 514 (1983).

Here, the trial jﬁdge refused to allow defense counsel to examine
an informant about the prosecutor’s _systematip failure to enforce the

polygraph clause that was standard in informant c.:ontracts.6 RP (4/17/07)

3 Acting through the due process clause of the Fourteenth Amendment. Idaho v. Wright, 497
U.S. 805, 814, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990).

¢ The contract required an informant to submit to pofygraphy to confirm the veracity of her
or his testimony. RP (3/28/07) 178. . ,

10



186~1'87; CP 193-194. On appeal, Mr. .Ish argued that his right to confront -
was infringed, citing United States v. Lyﬁn; 856 F.2d 430 (1* Cir., 1988).
Appellant’s Opening Brief, pp. 24-27. The Court of Appeals afﬁrméd the
trial court, holding that the record didn’t support Mr. Ish’s ciaim and that
~ defense Acouns.el had “offered different logic to the trial court.” Opinion, ‘p.
17. | |

| Thé Supreme Court.should acqept review and hold that the Sixth
Amendment entitles an accused person to cross-examine an informant
about thf: prosecutor’s systemaﬁc failure to enforce a'polygraph clause that
is standard to informant contracts. This is a significant 'quéstion of
constitutional law that is also of substantial public intgrest and éhould be

" determined by the Supreme Court. RAP 13.4(b)(3) and (4).

C. The Supreme Court should accept review and hold that the-admission

of an informant’s out-of-court promise to testify truthfully in exchange for

- consideration constitutes impermissible vouching and violates an accused
person’s Fourteenth Amendment right to due process. The Court of

Appeals decision conflicts with Division III’s opinion in State v. Green,

* and presents a significant question of constitutional law that is of
“substantial public interest and should be determined by the Supreme
Court. RAP 13.4(b)(2), (3), and (4).

~ Division III has held that an agreement containing an informant’s
promise to testify truthfully should not be admitted in a vc',riininal trial

because it amounts to ‘im‘proper vouching. State v. Green, 119 Wn.App.

11



15,79 P.3d 460 (2003). Here, Division II explicitly declined to follow
Green. Opinion, p. 12. | |

A.A prosecutor may not vouch for the credibility of a witness. State
| v. Warren, 165 Wn.2d 17, 195 P.3d 940 (2008). Indirect vouching occurs
when the prosecutdr suggests that informétioﬁ not presented to the jury
supports the witness’ testimony, and includes evidence impiying that the
state “has tai{en steps to assure the veracity of its witnesses.” Unz‘ted
States v. Simtob, 901 F.2d 799, 806 (9th Cir., 1990), citing United Sta;es‘vl
Roberts, 618 F.2d 530, 533 (9th C'ir.19'80), &erl‘. denied, 452 U.S. 942, 101
S.Ct. 3088, 69 L.Ed.2d 957 (1981), aﬁd United St.ates‘vv. Brown, 720 F.2d . -
1059, 1073 (9th Cir. 1983); see also United S’tates v. Rudberg, 122 F.3d
1199 (%th Cir., 1997). The admission c.>f aplea égreement that includes a
promise to testify truthfuliy may constitute vouching: “[TThe unspoken |
message ié that the 'pfosecutor knows what the trlith is and is assuring if_s :
revelatior.l.” Roberts, at 536; see Green, supra.

‘Here, over defense counsel’s objection, the prosecutor elicited the
terms of the informant’s plea agréement (including a‘ prdrﬁise to testify
truthfuily), and then compounded the error by arguing in closing that her

goal was to “seek justice,” and to “seek the fruth.”" RP (5/9/07) 1079-

7 Defense counsel’s objection was sustained and the jury was instructed to disregard the
remark. RP (5/21/07) 1143. - ‘

12



1082, 1104; RP (5/21/07) 1143. Division II upheld the trial court’s ruling,
holding that the terms of the infofmanf’s pléa agreement (including a
promise to testify truthfully) “merely set the context for the jury to
evaluaté his testimony.” Opinion, p. 12.
- The Supreme_.Court should accept review and hold that the.

adfniséion of .an informant’s out-of-court promise to testify truthfully in
breturn for consideration from the prosecutor conétitutes impermissible
vouching and violates an accused person’s Fo.ur;teenth Amendment i‘ight to
due process. The Court of Appeals part-published opinion cbnﬂicts with
Diviéidn II’s degision in G_i;efen,‘ supra, and preSénts a significant question
of constitutional law that is of substantial public interest and shouid be;

determined by‘the Supreme Court. RAP 13.4(b)(2), (3), and (4).

. D. The Supreme Court should accept review, hold that late disclosure of

inculpatory material introduced at trial violates an accused person’s

Fourteenth Amendment right to due process, and articulate a test for

~ determining when such late disclosure amounts to reversible error. Thisis -

a significant question of constitutional law that is of substantial public

~ interest and should be determined by the Supreme Court. RAP 13.4(b)(3) -
and (4). - ‘

. "The government’.s failure to ﬁmely disclose information introduced
, at-triél may iﬁfringe an aécused person’é Foui'teenfh Amendment right to
due process. State v. Greiff, 141 Wﬁ.2d 910, 920,10 P. 3d 390.(2000);
U.S. Const. Arhend. XIV. A new trial must be granted whenever there isa

substantial likelihood that the violation affected the jury’s verdict. Greijj’,
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at 923. Sée also CtR 7.5 and State v. Copeland, 89 Wn. App. 492, 497-
498,949 P.2d 458 (1998). |

In this case, despite Mr. Ish’s discovery derfland, the government
failed to disclose critical evidence prior to trial. See CP 46-49, 53-58; RP
(5/ 15/07) 1250. Speciﬁcaﬂy, the police were aware that an audio |
recording had been made during the incident, but the government did not
disclose this information until after ten_days of trial. RP (5/ 14/07) 1194;
RP (5/ 15/07) 12351- The recbrding was introduced at trial. -CP, Exhibit
129.” Mr. Ish was prejl.ldice.d by the mid-trial disclosures: he was unable to -
take any steps to challenge the evidence or diminish its impact on the
jury.® Furthermore, the recording, which included Mr. Ish speaking
raﬁOnally in a calm voice, sériouslyb undermined Mr.‘Ish’s' defense.
Exhibit 129, CP. N | |

7Th>e Court .of Appeals upheld the trial court’s decision to admif the
re.cording. The court relied on thé reasoning _applicllable in cases involving
exculpatorf evidence, and held tﬁat_ revérsal was not required “because the
recording was not exculpatory.;’ Opinion, p. 19.

The Supreme Court should accept review and clarifyvthat late

disclosure of inculpatory evidence admitted at trial violates an accused

8 Timely disclosure might also 4ha§/e prompted Mr. Ish to take a different posture during plea
negotiations. '
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| person’s Fourteenth Amendment right to due lproce'ss. Furthermore, the

Court shoﬁld articulate a test for evaluating the prejudice caused by late '
disclosure of inculpatory evidence. This issue raises a significant questioﬁ |
of constitutional law that is of substantial public in{erest and should be

determined by the Supreme Court. RAP 13.4(b)(3) and (4).

E. The Supreme Court should accept review, hold that the party seeking
admission of a recorded conversation must establish its admissibility
under the Privacy Act, and articulate the standard of proof required to
show that one person consented to the recording of an emergency call
before the recording is admitted into evidence. This issue is of substantial
public interest and should be determined by the Supreme Court. RAP

13 4(b)(4).

Washlngton s Privacy Act requlres the consent of all partlc1pants
‘before a private conversation may be recorded. RCW 9.73.030(1). An
exception permits recording of emergency calls “with the consent ef one
party to the conversatioﬁ.” RCW 9.73.030(2). Recordings made in
V1olat10n of the Privacy Act are 1nadm1551ble in court. RCW 9.73. 05 0.
Here the court admitted a recorded conversation between M. Ish
and the Lifeline operator. Exhibit 129, CP. Mr. Ish did not consent, and
the state did not produce any evidence of the Lifelin[e operator’s consent.

Under these circumstances, admission of the recording violated RCW

9.73.030. Despite this, the Court of Appeals affirmed the trial court’s
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decision admitting the recording. Opinion, p..20. The court held that the'
emergt;ncy exgeption appiied, but did not address the consent issue.’

The Supreme Court should accept réviéw, hold that the party
seeking admission of a recofded conversation bears the burden of proving
| compliance with the Privacy Act, and articulate the standard for evaluating
evidence that one party consented to ha\}ing an emergency céll recorded.

These issues are of substantial public importance and should be decided

by the Supreme Court. RAP 13.4(b)(4).

F. The Supreme Court should accept review and hold that defense
counsel provided ineffective assistance under the Sixth Amendment by
proposing an instruction that contained a mandatory presumption,
conflated two mental states, and relieved the prosecution of its burden of
proving an essential element. This is a significant question of
constitutional law that is of substantial public interest and should be
determined by the Supreme Court. RAP 13.4(b)(3) and (4).

The Sixth Amc:ndment10 guarantees an accused person the
effective assistance of counsel. U.S. Const. Amend. VI. It requires
counsel to act in the role of an advocate, so that conviction occurs only

when the prosecution’s case survives “the crucible of meaningful

2 Without using the word “consent,” the court implied that Ms. Lynn consented by
subscribing to the service and pushing her button to request assistance. But Ms. Lynn was
outside the house on the porch, and was not a party to the conversation between Mr. Ish and

‘the operator. RP (5/15/07) 1264-1286; RP (5-16-07) 1313-1323.

10 Applicable to the states through the Fourteenth Amendment. U.S. Const. Amend. XIV;
Gideon v. Wainwright, 372 U.S. 335, 342, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963).
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adversarial tesfing.” Um‘ted States v. Cronic, 466 U.S. 648, 656, 104 S.Ctt
2039, 80 L.Ed.2d 657 ('1984). |
Due process requires the state to prove each element of an offense

beyond a reasonable doubt. U.S. Const. Amend. XIV; Inre Winship, 397
U S. 358 364, 90 S.Ct. 1068, 25 L Ed 2d 368 (1970). Jury instructions |
that relieve the state of its burden to prove every element v1olate due
. process. Sr‘al‘e v. Thomas, 150 Wn.2d 821, 844, 83 P.3d 970 (2004); State
.v. Randhawa, 133 Wn.2d 67, 76, 941 P.2d 661 (1997). Conclusive |
presumptions also uiolate due precess,' because they eonﬂiet with the
presumption of innocence and invade the jury’s function. State v. Savage,
>94 Wn.2d 569, 573, 618 P.2d 82 (1980}, citjng- Sandstrom v. Montana,
- 442 US. 5 IO,b 99 S.Ct. 2450, 61' L.Ed.2d 39 (1979)) arid Morissette v.
United States, 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 288 (1952).

| in this‘case, defense counsel pronosed an instruction defining
reckilessness1 lv that inciuded 2 mandatory presump'tion‘,» conﬂated the
recklessness requirement with the intent requiremenr, .and.relieved the
state of its burden to prove recklessness. CP 93-109, 164. The instruction

permitted the jury to convict Mr. Ish of seeond-degree felony.murder if it

" 1 Reckléssness was an element of second-degree felony murder based on Assault in the
" Second Degree, as charged in this case. See RCW 9A.36. 021(1)(a) see also Instructrons
Nos. 26,27, 28, 30, 31, CP 171-173, 175-176.
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foﬁnd that he intentionally éssaulted Katy Hall, regardless of whether or
not he recklessly inflicted substantial bodily harm. See Appellanf’s
Opening Brief, pp. 44-48. Despite this, the Couft of Appeals found that
Mr. Ish received the effective assistance of counsel. Opinibn, p. 22-23.
The Supreme Court should accept revivew and hold that defense
counsel provided ineffective assistaﬁce under the Sixth Amendment by
| proposing an instruqtion that contained a mandatory presumption,
coﬁﬂated two mcptal states, and relieved the pfosecution of its burden of
proving an essential element. This is a significant question of |
conétitutional law that is of substantial public interesfc and should be

détermined by the Supreme Court. RAP 13.4(b)(3) and (4).

G. The Supreme Court should accept review of the issues raised in Mr.
Ish’s Statement of Additional Grounds for Review. The SAG raises .
significant constitutional and nonconstitutional issues that are of
substantial public interest and should be determined by the Supreme
Court. RAP 13.4(b)(3) and (4). ' '

- The \cour’; violated Mr. Ish’s right to a speedy trial when it failed to
timely arraign ahd try Mr. Ish, and Mr. Ish’s attorney was ineffective |
when he failed to make ‘timely objections. CrR 3.3, CrR 4.1, U.S. Const. o
Mend. VI, U.S. Const. Amend. XIV. Mr. Ish’s aftorne;y provided
iﬁeffectiye assistance Whén he failed to proposé a leéser-included
instruction regarding manslaughter, and when hé failed to obtain médic.:alh

records critical to the defense. U.S. Const. Amend. VI, U.S. Const.
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Amend. XIV. The state’s decision to allege both Murder in the First
| Degree and Felony Murder in the Sécond Degree for the same act violated -
Mr Ish’s right to due process and to be free from being placed in double
jeopardy.‘ U.S. Const. Amend. V; U.S. Const. Amend. XIV. The |
prosecutor committed misconduct by misquoting é witness in closing
argument, and by admitting various graphic autopsy photos designed to
inflame the jury. These actions violated Mr. Ish’s right tb due process.
U.S. Cbnst. Amend. XIV. The‘ court held sidebar hearings without Mr.
Ish’s presence during the jury trial, which violated his right to be present
for all proceedings. U.S. Const. Ameﬂd. XIV. The court sentenced Mr.
Ish without any factual inquiry into the validity of his convictions and
without any comparébility analysis, and his attorney failed to object. This
-violated his right to dué i)rocess aﬁd his righf, to the effeétive assistance of
couﬁsel. U.S. Const. Amend. VI, U.S. Const. Amend. XIV. Mr. Ish’s
' sehtence éxceeded the étatutory maximum and violated due process
“because the combined total of his prison sentence and the cbmmunity'
custody is more than the tof) of his standard sentence range. fﬁrthe_r, Mr.
ish’s right to be free from double jeopardy Was violated when trial Couﬁ
vacated his manslaughter conviction instead of his murder conviction.
‘ U.S. Const. Amend. V; U.S. Co.nst.. Amend. XIV. The Court of Appéals

erred when it failed to grant Mr. Ish’s challenge to the jurisdiction of state
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court based on his membership in the Shoshone Bannock Tribe, in
. violation of the Supremacy Clause and Mr. Ish’s constitutional right to
Due Process. U.S. Const. Atticle VI, §2; U.S. Const. Amend. V; U.S.
Const. Amend. XIV. The Court of Appeals. also erred by denying Mr.
Ish’s cumulat1ve error claim. State V. Perrez‘t 86 Wn App. 312,936 P.2d
' 426 (1997) |

The Supreme Court should accept review of the errors listed in this
section, as they are siéniﬁcant constitutional and nonconstitutional issues
that are of subétantial public interest and should be determined by the
Supreme Court. RAP 13.4(b)(3) and (4).

V. CONCLUSION .

For the foregomg reasons, the Supreme Court should accept
.review, reverse the conviction, and remand the case for a new trial, with
instructions to avoid the errors raised in this Petition.

Respectfully submitted July 6, 2009_.
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IN THE COURT ‘OF APPEALS OF THE STATE OF WASHINGTCfN

e

DIVISION 11 R !
STATE OF WASHINGTON, | No. 36562-6—111
| | Respondent, PART PUBLISHED OPINION \{
V. |
'NATHANIEL ISH,
| Appellant.‘

ARMSTRONG, J. — Nathaniel Ish appeals bis conviction of second degree felony murder

for the beating-death of his girlfriend, Katy Hall. He argues that (1) the trial court erred in

admitting certain custodial statements he made while he was drugged, (2) the trial court violated
his rig}rt to confront the witnesses against him when it limited his cross examination of a
jailhouse inforrnant, (3) the 'prosecutor committed misconduct b'y rlouching for the informant’s
credibility, (4) the trial court erred in o,dmitting the recorded relephone call a family mernber

made ‘shortly after the killing because of (a) discovery Violations, (b) the hearsay role, (c) the

Privacy Act, chapter 9.73 RCW, (d) the State’s failureito authenticate documents concerning the -

call, and (5) his aftomey ineffectively represented him by proposing a jury instruction that

incorrectly defined “recklessness.” In a statement of addltlonal grounds (SAG), Ish ralses_'

several additional issues. We find no reversible error and therefore, affirm.
FACTS
Ish and Ka_ty1 met in a drng treatment program and started a romantic relationship. They

left the program early to move in with Katy’s elderly mother, Itona Lynn, who was disabled.

! Because several people in this case have the last name “Hall,” we refer to Katy Hall and her -

family by thelr first names.

AN -
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- After a few months, they relapsed into using drugs.
One night, around 9:00 P.M., Lynn heard “bumping noises;’ in Katy’s .and Ish’s bedroom.?
'Report of Proécedings (RP) (July 10, 2006) at 18; Lynn, who was in a wheelchair,_ was ablc. to
paﬁially opén the be&room 2100% and saw Katy inside lying on the. floor, ‘drenched in blood.
Lynn called Katy’s children, Brittanée and Jack; who arrived within a few ‘minutes. ‘Brittanee
yelled for her m;)ther through the closed .bedroom door, and Ish answered angrily from inside,
~ “Look what you. did. Ikilled her ... Come in and see.” RP (May 2, 20075 at 274. When Jack
.enteréd the house, he.heard banging sounds inside the réom like someone hiﬂiﬂg the walls.' Jack
yelled, “Nathan where is my mom?” Ish fesponded, “I killed her.” RP (May 2, 2007) at 330-31.
Jack wheeled Lynn out to the porch, and then Ish came out of the room, hit the panti'y door and
-yelled, “I killed your mother. . . . She was bothering me, so I took care of business.” RP (Méy 2,
v 2007) at 334. | R
Ish carﬁe out on the Vporch and threatened to kill Jack-andl his aunt and uncle, Rafaela and
Michael Smith, wﬁp ﬁad érrived a few minutes earlier. Ish sét down next to Lynn, saying fth_at
- God “made him do it” and strokiﬁg Lyﬁn’s hair. RP (May 3, 2007) at 474.. The fafnily metnbers
described Ish’s behavior as “bizarre,”‘ “.[o]ut of touch with reality,” “craéy,” and “radically
different from anythiﬁg [they] had ever seén before./” RP (Ma?r 2, 2007) at 305; RP (May 3," _
2007) at 481-82. |
When the povlice' arrived, four officers got involv‘ed in é “very chaotic” and “pretty yiolént ‘
" struggle oﬁ the ground” with Ish while attempting to handcuff him. RP May 3, f2007) at 412.

+ Two officers testified that Ish had “superhuman strengfh” and was completely out of control. RP

2 Lynn testified by video deposition because she passed away before trial.
' 2
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(May 3, 2007) at 415, 551. 1Ish was also saying “something about Jesus . . . [but] a little
incoherent,’ 1nclud1ng that “[they] were. all going to hell.” RP (May 3, 2007) at 415, The
officers tw1ce tased Ish with little or no effect. Even after the officers handcuffed Ish, he
‘continued to kick and ﬁght so violently that they bou'nd his legs at the ankles and knees and
carried him to the patrol car. Ish started spitting; so they put a “spit sock” over his head. RP
(May 3, 2007) at 528. ﬁe was also screaming incoherently and makiné “a.nimalistic noises.’; RP
 (May 7; 2007) at 606. He stated, “I touched her blood. I touched it,” RP (May 2, 2007) at 286,
| “Katie killed them all. Katie poisoned Ilona,” RP (May 2, 2007) at 339 ‘and “My heart is npped
_out, I can feel my — my heart is bleeding.” RP (May 2, 2007) at 339, Durlng the ride to thev
police statlon, Ish stated, “Katie, look what I did. I am going to kill you. Katie, I am going to
k111 Jesus.” RP (May 3, 2007) at 530 Then he said, “Edie, see what I did? I am going to kill
you, Ed1e , just like that. It feels good ” RP (May 3, 2007) at 530.

Later, pohce accompanied Ish in an ambulance to the'hospltal for treatment of his. hand
. wounds. In the ambulance, Ish broke ﬁee of one of his leg restralnts “buckmg [and] j Jumpmg
w11d1y ” RP (May 7 2007) at 606 The pohce tased him again with little effect. Numerous |
: pohce and medical personnel attempted to restrain Ish. But they were unable to calm him untll
medical staff injected him With a sedative. Ish slept for about two hours. Although the medical
staff told the pohce that Ish had unknown amounts of cocaine, methamphetamlne and manjuana
in his system, the pohce nonetheless questioned him when he woke up. Ish admltted that he

slapped” Katy the night before. He also remembered Katy hitting her head on a bed frame and

bleeding quite a bit.
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A Procedural History

The »State»charged Ish with one count of first degree prefneditated murder and one count
of second degree felony murder on March 30, 2005. Ish was held in the Pierce County Jail, but
the State did not arraign ﬁim because it wanted to first conduct a competency ‘examination at
Western State Hospital.  The hospital found Ish competént on July 28, 2005. Tﬁe trial court
arraigned Ish ﬁee months later on October 20, 2005. According to the prosecutor, .delallys had
occurred in (1) getting Ish out to Western State, (2) getting the 'evaluation done, and 3)

_conducting an independent expert qvaluatioﬁ the defense requested. |

Ish’s trial began on ‘Apri'l 16, 2007, 16 months ‘af‘ter his arraignment. Our record.is

incomplete. It shows March 30, 2006, more than 60 days after Ish’s arraignment on chober 20,
| 2005, as the vﬁrst heﬁing after he was arraignéd.. Thg trial court latef continued Ish’s trial té July
10, 2006, but our record doeé not show a‘timel,y trial setting following July 10. Our record does
reﬂect, I_xowever, tha"c ish apbeared in court a number of times on various matters inclﬁding
continuancés, an‘afﬁd.avit of préjlidice, “an ongoing eyaluation of the dc.afendarit..and some other
discovery issues,” and an amended information RP (Apr. 10, 2006)4at 3.

B.  CrR3.5 Motion to Exclude Custodial Statenients

Béfor¢ trial, fsh moved to suppres§ his statements to the police officers at the hospital,
arguing that they were involuntary because he was s0 heavily drugged.’ The trial court

conducted a CrR 3.5 hearing on the issue..

3 At the time, the identity and specific effects of the “sedative” that had been used were
unknown. Later at trial, however, the emergency room physician, Dr. Stephen Friedrick,
testified that the drug was Haloperidol, or Haldol, an antipsychotic drug that acts as a “strong
sedative.” RP (May 16, 2007) at 1347. He also testified that he gave Ish double the normal

amount, but that Haldot does not alter a person’s sense of reality.
: ‘ 4
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Officer Jeff Martin had attended Ish while he slept off thé sedative.' Martin 1eétiﬁed that
when Ish awoke, he “appeared very calm, very normal” and askéﬂ Martin why he was there. RP
(Apr. '.1 6,. 2007) at 17. Wﬁen Martih asked him how he was feeling, Ish said he was a little bit
sore and his arm hurt. Because Ish “appeared to be back to a semi[-]ﬁormql state of cohérency,”
Martin decided fo question him. RP (Apr. 16, 2007) ét 18. Martin read Ish his Miranda® rights,
Which Ish said he understood and wanted to waive. Martin testified that he “had no reason to
‘believe” that Ish did nét undérstand what was going on; his eyes were open, and he apﬁeared
alert. RP (Apr. 16,2007) at20.

When Martin asked Isﬁ if he knew who Katy Hall was, he said she was his girlfriend of -
six months. Ish then asked, “How is she?” RP (Apr. ‘1‘6, 2607) at 21. Martin asked Wheﬁxef Ish
‘had been using any street drugs that night and he responded, “No, just alcohol.” RP (Apr. 16,
2007) at 21. Martin described the cénversation as “fairly normal”; Ish Was “very calm, polite,
totally opposite from what We’ had observed earlier in the night.;’ RP (Apr. 16, 2007) at 21-22.
Later, Isﬂ thanked Martin for watching over him. | |

~ Martin called Sefgéapt Chﬂstoph@r Laner to interview Ish.- Iéh slept while they waited

for Lawler. Lawler and bétective Rich Hall read Iéh his Miranda wamings again, and Ish again

: agreed to speak with them. La§vler, Hall, and Martin testified that while Ish seemed ‘;groggy,”

ﬁe was éoherent, calm, attentive, and alert enough to 'ar}‘swer questions appropriately. RP (Apr.
16,2007) a1 48. |

The trial court found that given “the qualify of [Ish’s] responses, the timeliness of them,

the tracking, everything seems to suggest that he did understand that he was capable of making a

4 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
, R , 5 :
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decision to speak to the officers and doing so voluntarily, and in the process, making a knowing
waiver of his rights.” RP (Apr. 17, 2007) at 165. It found that Ish had voluntarily talked with

the officers and denied his motion to suppress.

C. David Otterson

At trial, | the State called David ‘Otter.son, Ish;s cellmate at the Pierce County. Jail.
Otterson testiﬁed thaf Ish told him various details about Katy’s death; including that hé had used
methamphetamine and crack that day. Ish admitted to sometimes “black[ing] out” from anger,
aﬁd that on the day of the incident, “he had blacked out so bad that he was literally, felt like he
was punching holes through [Katy].” RP (May 9, ‘2007)' at 1093, 1095. But according to
Otterson, Ish said that “he was going to just say he didn’t remember anything at all that happened |
" that night, just like it nex}er happcnéd.” RP (May 9, 2007) at 1095.

 Two issues arose regarding- the details of Otterson’s plea agreement with the State. Fifst, '
the defense sought to cross examine Otterson about tile agreement’s requiremeﬁt that he take a
polygrapﬁ test if the State asked him to, which the State never did. Counsel wantéd the jury to
infer that “the State themsellveﬂs don’t necessfarily have faith in [Ottprson’s] credibility.” RP
(Apr. 17, 2007) at 183. The trial court ruled that the prosecutor’s opinion of a witness’s
credibility was irrelevant and inadmissible, so it required the State to redact th¢ polygraph term
from the agreement exhii)it. |

Second, the State sought to establish that iﬁ his plea agreement, Otterson promised to
;cestify trufhfully. The trial court ruled that the State could not vouch for the truth of Otterson’s
téstimony, but that the term could be “point[ed] out” because “[o]therwise, the defense will be

dangling the possibility that the State: has an agreement that says, “You can lie as much as you

L
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vwant to. We just want you to get up there and testify.”” RP (Mayt‘9, 2007) at 1082.

During his crese examination;. Otterson admitted that he had violated several terms of his
* plea agreement, including that he would reside at the same address, not use alcohol or drugs, and
not commit alty crimes. He also acknowledged that the State had to issue a material witness
warrant to compel him to testify against Ish. On redirect examihation, the State asked:

Q . In terms of the agreement you reached with the State, . . . do you know

if in fact that agreement is going to be revoked or not?
A No, I don’t.

Q One of the terms of your plea agreement, which [defense counsel] has
~ gone over with you, is that you testified truthfully?
A Yes.

Q Have you testified truthfully?
A . Yes, Ihave.

RP (May 10, 2007) at 1153.
Dunng the defense attorney’s closmg argument he stated that “[i]t is the desire of the
State to take away from’ [Ish] that which we as a somety hold more precious than gold or sxlver
It is his freedom.” RP (May 21, 2007) at 1437. The prosecutor responded dunng rebuttal:
Counsel talked to you about making a statement' that what the goal of the
State is to deprlve the defendant of his freedom. And that’s an interesting .-
comment because is that in fact the goal of a prosecution? Isn t the goal of a
prosecution to seek justice, to seek the truth?

RP (May 21, 2007) at 1473. Defense counsel successfully objected to the last sentence, and the -

trial court struck it.

D.  Lifeline Evidence
‘On the sixth» day of trial, the prosecutor notified the trial co_urt and the defense that Ish’s.
statements on Lynn’s porch had been recorded. Lynn subscribed to a “personal emergency

response” service run by the Philips Lifeline Company and wore a “personal help button” around -
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her neck. RP (May 16, 2007) at 1301. The‘night“of the kill_ing,_ after Jack wheeled Lynn out to‘
the porch she pushed. the button, which sent a 'signal to Lifeline to open up a line of
communication similar to a phone call on a speaker phone A Lifeline employee recorded
conversations with both Lynn and Ish before the police anived. In the recording, Ish sounds -
relatively coherent and rational

. The prosecutor learned about the recording from Raphaela Snnth after the trial had begun
and immediately notified defense counsel. The State obtained a copy of the recordlng on the
sixth day of trial and gave the defense a copy the next day. The State proposed to authenticate '
the hifeline teeording through (1) testimony by Mike Smith, who would identify each voice in
the recordmg, (2) testimony by Ma.rk Van Gemert, a Llfehne account and marketmg manager,
who would explain how the service worked and establish that Lynn was a subscriber through a
Lifeline care plan agreement form printout, and (3) a case history printout from Lifeline with a
description of a call on the day of the incident.5 -

1. Llfehne Plan Agreement Form
Ish objected to the Lifeline care plan agreement form prmtout which the State offered to

show that Lynn was a Lifeline subscriber. Van Gemert testified that Lifeline could not have
generated the printout if Lynn had not opened an account. Ish objected because Van Gemert had
testified at one point that the printout was Lynn’s underlying contract, but it did not contain
Lynn’s signature; the oniy signed copyl of the agreement was in a Lifeline yvarehouse. The trial
court overruled the objection because Van Gemert’s testimony wae sufﬁcient to establish that the -

document was what the State claimed: a record of Lynn’s account with Lifeline. -

5 This printout was ultimately excluded from trial under the hearsay rule.
.8
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2 Lifeline Recording

lsh also moved to eXclude the recording on three grounds. First, he argued that his
discovery and due process nghts had been violated because even though the prosecutor had not
known about the recording, the pohce learned of it shortly after the incident and had not.
lmrnediately informed the parties. Second, he argued that the recordlng was hearsay and the
State could not shouv its admissibility under the business record exception. Third, Ish argued that
Lifeline violated the Privacy Act, chapter 9.73 RCW, when it recorded the conversations without '»
hlS consent. |

The trlal court denied the mot1on First, it ruled there was no Prxvac;l Act v1olatlon
because (l) the conversation on the porch was not private because it was “being screamed 'out to
Athe world” and (2) the exception for ernergency communications applied. RP (May 15, 20(?7) at
1264 see RCW 9.73. 030(2)(a) Second the trial court ruled that the recording was not' ’A
admissible hearsay because (1) it contained Ish’s own statements, (2) it was being offered to
show Ish’s mental or emotional state, not the truth of the statements, (3) it established the res
gestae of the events as they happened and (4) any statements by people other than Ish and
offered for their truth would fall -under the exmted utterance hearsay exception. See ER
801(d)(2); ER 803(a)(2) (3). Fmally, ‘the trial -court ruled that the State had not depnved Ish of
due process because it did not have the recording before and had no duty to acqulre it. The trial -
~ court also concluded that the State had produced enough ev1dence to authent1cate the recording

despite defense counsel’s suggestion that it could have been altered. The State played the

recording to the jury.
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E. Jury Instructions
| Defense counsel proposed a jury instruction deﬁnrng recklessness based on 11
WASHINGTON PRACTICE WASHINGTON PATTERN JURY INSTRUCTIONS CrRIMINAL. (WPIC) 10. 03
at 153 (2d ed. 1994): |
A person is reckless or acts recklessly when he or she knows of and
disregards a substantial risk that a wrongful act may occur and the disregard of
such substantial risk is a gross deviation from conduct that a reasonable person
would exercise in the same situation.
. Recklessness also is established if a person acts intentionally or
- knowingly.
Clerk’s Papers at 109 (emphasis added). The trial court gave the instruction without .objeetion
from either party | |
The jury convicted Ish of (1) first degree manslaughter on Count One and (2) second
degree felony murder on Count Two. The trxal court entered Judgment only on Count Two
'vacatmg the ﬁrst degree manslaughter conviction. It calculated an offender score of three based .
~ on three out-of-state. felomes w1thout objectlon from either party it then 1mposed a prison
sentence at the high end of the standard se_ntencmg'range, 254 months. The trial court also
imposed 24-48 monttrs of community custody. | ‘
| ANALYSIS
"L VoUCHING FOR O'I‘TERSOT\I"S CREDIBILITY
Ish argues that the prosecutor improperly vouched for Otterson’s credibility when she
elrcited that his plea agreement (1) required him to testify truth.fully} and t2) Could be revoked if
‘he breached it. He also argues that the prosecutor compounded the‘problem by telling the jury
during closing argument that the prosecution’s goal was “to seek justice™ and “to seek the truth.”

RP (May 21, 2007) at 1473. To prevaﬂ ona clalm of prosecutonal mrsconduct a defendant must

10
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show that the claimed improper conduct prejudiced him. State v. Weber, 159 Wn.2d 252, 270,
149 P.3d 646 (2006), cert. denied, 127 S. Ct. 2986 (2007).

Ish relies. on United States v, Roberts, 618 F.2d 530, 536 (9th Cir, 1980), which
articulated a “strong case . . . for excluding a plea agreement promise of truthfulness™:

The witness, who would otherwise seem untrustworthy, may appear to have been

compelled by the prosecutor’s threats and promises to come forward and be

truthful. The suggestion is that the prosecutor is forcing the truth from his witness

and the unspoken message is that the prosecutor knows what the truth is and is

assuring its revelation. :

But the_qubted language is dicta because the court was merely giving “guidance” to the
trial court on remand.® Roberts, 618 F.2d at 535. Nevertheless, Division One appears to have
adopted the Roberts dictd in State v. Green, 119 Wn. App. 15, 24,79 P.3d 460 (2003). In Green, -
the ﬁritnesstesﬁﬁed under an immunity agreement that :equired the witness to “testify truthfully”
with the stated purpose of “secur[ing] the true and accurate testimony” of the witness. Green,

119 Wn. App. at 24. The prosecutor did not call attention to either provision duﬁng questioning
or in his closing argument, but he offered the entire agreement as an exhibit without fédactions.

Green, 119 Wn. App. at 22. Division One held that the trial court should have 'redécted the two

truthﬁllﬂess proviéions from the agreement because they were “prejudicial and improperly

§ The reversible error in Roberts was more than merely mentioning the witness’s duty to testify
truthfully ‘under the plea agreement. During closing argument, after emphasizing the
consequences that the witness would suffer if he breached the agreement by lying, the prosecutor
stated that the detective on the case had been sitting in the courtroom during the witness’s
testimony, clearly suggesting that his purpose was to monitor the testimony and assure that the
witness was in fact testifying truthfully. Roberts, 618 F.2d at 533-34. The Ninth Circuit held -
that the prosecutor had vouched for the witness’s credibility by improperly referring to facts
outside the evidence. Roberts, 618 F.2d at 533-34. Specifically, with the monitoring argument,
the prosecutor intended the jury to believe that the detective (1) had personal knowledge of
relevant facts and (2) was satisfied that the witness had testified to them accurately. Roberts, 618

F2dat534. -
‘ 11
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vouched for [the witness’s] veracity.” Green, 119 Wn. App. at 24.

© We decline to follow Green or the dicta in Roberts. While it is improper for a prosecutor
to v_o.uch_for.the credibility of a witness, no .prejudipial error érises unless counsel clearly and
unmistakably expresses a persoﬂal opinion as oppésed to'argﬁing an inference from thé evidence.
State v. Warren, 165 Wn.2d 1730, 195 P.3d 940, 946 (2008) (citing S’taz‘e v. Brett, 126 Wn.2d
136, 175, 892 P.2d 29 (1995)), cert. denied, _ U.S. ___, WL 453459 (Apr. 20, 2009). No such

opinion-Was apparent here. | |
The circumstances here are similar to those in State v. Kirkrlnaﬁ, 159 Wn.2d 918, 925, 155
P.3d 125 (2007), a child rape case where a detective testified that before he interviewed the
victim, he elicited the vicﬁm’s promise to tell the truth. On appeal, the defendant argued that the
officer had vouched for the. victim’s cfedibility. Although thé issue in Kirkman was whether the »
testimony amounted fo manifest érror of céhstitutional magnitude, the court’s analysis is heipful
because it focused on whethér\ the testifnony was error at all? not the possible level of harm:
“[the detective’s] testimény 1s sifnpiy an accountlof the interview protocol he used to obtain [the

| victim’s] statement.;’ Kirkman, 159 Wn.2d at 931. Thus, the testimony “‘merely provided the

293

nécessar_y ,corﬁext that énableci the jury to assess the reasonableness of the . . . responses.
Kirkman, 159 Wn.2d at 931 (quoting State v. Demery, 144 Wn.2d 753, 764, 30 P.3d 1278
(2001)). S'imilarly here, the testiniony that Otte,rsoﬁ’sv plea égreeme.nt required him to testify
truthfuliy merely set the context for the Jury to evaluate‘ his testimony. \ 'The friél court did not

abuse its discretion in admitting that evidence.

12
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A majority of the panel] having determined that only the forégoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remainder shall be filed fof public
| record pursuant to RCW 2.06.040, it is so ordered. |
II. ADMISSIBILITY OF CUSTODIAL STATEMENTS
Ish argues that the trial' court’s admission of his custodial statements violated. his
privilege against Self—incrimination under the United Sta;ces and Washington constitutions.
The Fifth Amendment to the United S‘;ates Constitution provides that “[n]o persori shall
'be'. .. compelled in any criminal case to be a witness against himself, nor be deprived of life,
Iibberty\, or property, without due process of law.”” U.S. CONST. amend. V. This amendmént
contains two reﬁuirements bgfofe incriminatory statements made during custodial interroéations
may be.ad..missible. State v. ~Vannoy, 25 Wn..App. 464, 467, 610 P.2d 380. (1980). First, the ‘
stateménté must be' voluntarily given and not the product of coercive ‘police. techniques. V_annojz, |
| 25 Wn. App. at 467. Secbnd, the. defendant must have waived his rights after being advised of
‘them agcordiﬁg to Miranda, 384 U.S. 436. Vannoy,_.25 Wn. App. ét 467. | |
A _Voluntariness
" Ish argues that the State 'faile_d to prove that his custodial statements were voluntary under
the due process clause beéause the unknown sedative, alcohol, and illegal drugs he had taken
“ﬁay flave reﬁder,ed him artificially complian » hefore questioning. Br. of Appellant at .1 9.
| In considering whéther the défendant voluntarinAspokevwith the police, the court must

consider all the circumstances surrounding the defendant’s giving of the statement. State v. Aten,

7. The privilege against self-incrimination is also protected by article 1, section 9 of the
Washington Constitution, which provides that “[n]o person shall be compelled in any criminal .
case to give evidence against himself.” Washington courts interpret the federal and state
provisions equivalently. State v. Easter, 130 Wn.2d 228, 235, 922 P.2d 1285 (1996).

' o 13
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130 Wn.2d 640, 663—64, 927 P.2d 210 (1996). These include the 't'lefendant’s physical condition,
age, mental abilities, physical experience, and police conduct. lfltén, 130 Wn.2d at 664. The
' court should also con31der the defendant’s mental dlsablhty and use of drugs at the time of a |
confess1on but those factors do not necessanly render a confession 1nvoluntary Aten, 130
Wn.'2cl at 664.  Where substantial evidence supports a finding that the defendant voluntarily
made the statement, we will not overturn the decision on appeal. State v. Ng, 110 Wrr.2d 32, 37,
750 P.2d 632 (1988) |
| Here, substantial evidence supports the trial court’s ﬁndmg that Ish voluntanly spoke
with the police officers at the hospital. The trial court cons1dered the circumstances surroundlng
the mterrogatlon particularly the ofﬁcers descnptlons of “the quahty of [Ish’s] responses, the
timeliness of them [and] the trackmg” 1o ﬁnd that Ish had been capable of deciding to talk to the
police. RP (Apr. 17, 2007) at 165. And Ish’s argument that the officer’s testimony “did not
prov1de any insight” 1nto the effect of the drugs, Br. of Appellant at 20, is not persuasive; the
court may cons1der c1rcumstant1al ev1dence as well as direct ev1dence See Rogers Potato Serv.,
LLCv. Countrywzde Potato LLC 152 Wn.2d 387, 391 97 P.3d 745 (2004) The trial court was
aware of the drugs in Ish’s system, vbut' it eoncluded that the sedative had neutrahzed the
lintol(icating effects of the other drugs and made him more rational rather than less. Medical
testimony about the posslble interplay of the drugs in Ish’s S}lstem was not necessary. The -
questlon was whether Ish understood his surroundmgs and the police officer’s questions and then
responded appropriately. The evidence supports the tnal court’s conclusion that Ish understood

the c1rcumstances and responded appropnately

Ish relies on Townsend v. Sain, in which the United - States Supreme Court held that

14
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“drug-induced statement[s]” may be inadmissible because they are “not“the product of a rational
intellect and a free will.>” Townsénd V. Sain; 372 U.S. 2'93,. 307, 83 S. Ct. 745,9 L. Ed. 2d 770 ,A
.(1963) (.quotingl Blackburn v; Alabama, 361 U.S. 199, 208, 80 S. Ct. 274, 4 L. Ed. 2d- 242
(1960)), overruled on other grounds by Keeney v. Tamayo-Reyes, 504 U.S. 1, 5, 112 8. Ct. 1715,
118 L. Ed. 2d 318 (1992). T dwnsend is inapplic,abl'é because there, the trial éourt did not even
consider whether the defendant’s‘ étatements were drug-iné‘uced. And in remanding, the court
specifically noted that the lower court must consider “many | re_lévarit circumstances . . . in
determining wﬁether the injection of scopolamine ,cause('i [the defendant] to confess. Ambng
these are his lack of éounsel at the time, his drug addiction, the fact that he was a ‘near mental
defective,” and his youth and inexperience.” Townsend, 372 U.S. at 308 n.4. .'Here, fhe trial A
court conéidered the drugs in Ish’s system and found that Is.h"s statements were np£ drug-
induced. The trial court did not err in ruling that Ish voluntarily talked with the police. |

B. Waiver of Mz’ra_nda Rights :

Ish also argﬁeé tha_t the State failed to establish that he ‘volu_ntarily waived his Miranda
rights. | | |

_ _Beforé the -police can inte_rrogaté a suspect in custody, fhey fnust advise the suspect of his
riéhts under the Fifth Amendment. Miranda, 384 U.S. at 479. The suspect may waive hisv rights_ :
and agfee to speak with law enforcement, but if he has no .attlomey, the State bears a “heavy
burden” of showing that the waiver was knowing, voluntary; and intelligent. State v. Earls, 116
Wn.2d 364, 378-79, 805 P.2d.211 (1991). The State meets this burden if it can prové the
voluﬁtaripess of the statement by a preponderance of the evidence.. Earls, 116 Wn.2d' at 379

(citing Lego v: Twomey, 404 U.S. 477, 489, 92 S. Ct. 619, 30 L. Ed. 2d 618 (1972)). The trial.

15
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court con31ders all the circumstances surrounding the .walve.r in deciding whether it was
voluntary ‘Earls, 116 Wn.2d at 379. We will not dlsturb the tnal court’s decision if substant1a1
ewdence qupports it. State v. Athan, 160 Wn.2d 354, 380 158 P.3d 27 (2007)

Here, again, substantial evidence supports the trial court’s finding and conclusion that Ish
knowingly, voluntarily, and intelligently waived his right to .remain silent. The officers who
' questidne‘d him. testified that although Ish was groggy, he was aware of what was going on,'
appeared alert nnd coherent, was able to track their questions, and answered appropriately with
explanations. These facts sun‘port the trial court’s ruling that the drugs in Ish’s _system had th
“diminished [his] free will” exercised by waivinglhis rights. Br. of Appéllant at 24. The trial
" court did not err in so concluding.

III. " CONFRONTATION OF OTTERSON
ish argues that the trial court violated his constitutional right to confront the witnesses
against him when it limited his cross exnmination of Otterson. Specifically, he contends that he
was entitled tov cross examine Otterson abnnt the Staté’s decision not to require th to take a
polygraph test to make sure he was being truthful.

| Both th‘e federal and state constitutions guarantee the right to confront adverse witnesses.

‘U.S. CONST amend VI, WASH CONST. art I § 22; State v. Darden 145 Wn.2d 612, 620 41
P.3d 1189 (2002). The most important component of thls nght is the right to conduct a
meaningful cross examination of adverse witnesses. Darden', 145 Wn.2d at 620. Because cross -
e;carnination is intended to test the perception, memory, and credibility of witnnssns, courtsA
zealously guafd the defendant’s right to conduct it. Darden, 145 Wn.2d at 620 (citing Chambers

v, Mississippi, 410 U.S. 284, 295,93 S. Ct. 1038, 35 L. Bd: 2d 297 (1973)).
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" The 'right to cross examine adverse witnesses is not absolute, however. Darden, 145
Wn.2d at 620 (citing Chambers, 410 US. at 295). Courts may limit cross examination if the
levrdence sought is vague, argumentative, or speculative. Darden 145 Wn.2d at 620-21 (citing
State v.'Jones, 67 Wn.2d 506, 512, 408 P.2d 247 (1965)). The confrontation right is also limited
by general considerations of relevance. Darden, 145 Wn.2d at 621; see ER 403. And because
the issue here ultimately is the trial court’s ruling on the admissibility of ev1dence we review
that ruling for an abuse of discretion. Darden, 145 Wn.2d at 619. B . |
| Ish argues that the State’s failure to conduct a polygraphltest on Otterson is relevant to
Ottersori’s credibility. He reasons that (1) the Pierce County prosecuting attorney “never
enforces” its requirement that informants submit‘.to polygraphs, (2) Otterson knew that the clause
would never be enforced and (3) therefore, Otterson’s promise to testlfy truthfully was an
“empty promise.” Br. of Appellant at 26-27. This argument lacks merit because the record
supports neither of its factual premises. Ish offered no evidence that the prosecutor “never
enforces™ these provisions, or that if so, Otterson knew of the practice. |
Moreover Ish offered different loglc to the trial court. There, he argued that he wanted
to _questron Otterson about whether the State asked to take a polygraph so the jury could infer
that “the State themselves don’t necessarily have faith in [Ottersori’s] credibility.” RP (Apr. 17,
2007) ‘at 183. The trial court correctly ruled that the proseeutor’s opinion of a witness’s
credibility is irrelevant and inadmissible. See Warren, 165 Wn.2d at 30. The trial court did not
" abuse itsi disoretion in excluding cross- examination about the State’s failure to ask Otterson to
take epolygraph.

IV. ADMISSION OF LIFELINE CONTRACT AND RECORDING

17
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Ish argues that the trial coutrt erred in admitting the ‘Lit‘eline recording and care plan
- agreement form because (1) the prosecutor had failed to provtde it in discovery, (2) it was
hearsay, (3) it violated the Privacy Act, and (4) the State failed to properly authetlticate it. We
review a trial com‘t’s'evidentiary rulings for an ebuse of discretion. ]n. re Pers. Restraint of
Davis, 152_Wn.2}c‘1 647, 691, 101 P.3d 1 (2004).

A.  Discovery Violation

Ish argues that the prosecutor’s failure to disclose the Lifeline recording until the middle
ef trial violated CrR 4.7 and his constitutional right to due .process. It is undisputed that no one
in the prosecutor’s office knew of the Lifeline reeording until the trial t)egan, and that when the
* prosecutor learned of it, she promptly notified the vdefense as required by CrR 4.7(h)(2). But Ish
argues that the State violated »CrR 4.7 and the due process clause because the Lakewoed Police
Department ktlew about the reco_rding much earlier.

1. CiR 4.7 |

CrR 4.7(a) requlres the State to disclose to the defendant information “within the
knowledge possessmn or control of members of the prosecuting attorney s staff ” CrR 4.7(a)(4). |
The rule clearly applies only to. the prosecutor’s staff, not to the Lakewood Police Department.
Thus, the rtxle doevs -not cover information known to the police department but rtot the
- prosecutor’s staff. |

2. Due Process

The prosecution has a constitutional duty to disclose all evidence in its possession that
might be favorable to the defense State V. Lord 161 Wn.2d 276 291,165 P.3d 1251 (2007)

(citing Brady v. Maryland 373 U.S. 83, 87 83 S.Ct. 1194, 10 L. Ed. 2d 215 (1963)) That duty

18



No. 36562-6-11

includes anyone working on the State’s behalf, including the police. Lord, 161 Wn.2d at 292 |
(citi'ng Kyles v. Whitley, 514 U.S. 419, 438, 115 S. Ct. 1555, 1-31 L. Ed. 2d 490’(1995)). Here,
the policé knew only that the Lifeline recording existed; they did not know whether it was
favorable to the defense or to the. Stai:e. The police had no duty to helﬁ Ish obtain the recording,
State v. McNichols, 128 Wn.éd 242, 249, 906 P.2d 329 (1995), but because it might havé been
f_avqrabie to the defense, the police should have notified Ish of the recording.

‘Nonetheless, we will reverse a conviction for the State’s failure to disclose information in
a timely manner only where a feasonaﬁle proba_biiity exists that, had the evidence been disclosed
: earlier, the trial result 'w:oulc_l have differed. Wood v. Bartholomew, 516 U.S. 1, 5, 116 S. Ct. 7,
133 L. Ed. 2d 1 (1995); In re Pers.. Restraint of Woods, 154 Wn.2d 400, 428, 114 P.3d 607
‘ (2005). This inquiry MS onwhether the absence of the evidence undermines our confidence in
the verdict. Woods, 154 Wn.2d at 429 (citing Kyles, 514 U.S. at 434). And because tﬁé
recording waé not exculpatory but favored the State, it does not undermine our confidence in the

verdict. Ish was not deprived of due process by the admission of the recording.

B. I_Mu

| Ish argues that the trial court erred in relying on the “res gestae” ex‘ception to'overrulle his
hearsay ébjection to fhe recérding. But the trial court also ruled that the recording was not
* hearsay because it wag offered not for the &uth of its staterﬁents But to eétablish Ish’s state of
mind immediately after he 'éommitted the crime, a valid exception to the hearsay rule. ER
- 803(a)(3). | |

C. Privaqy Act

Ish maintains that the trial court’s admission of the recording violated RCW 9.73.050
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because he, as a participant in the conversation, did not coneent to the recording as RCW
9.73.030(1)(b) requires. 'fhe court ruled the recorded statements-‘admissible under the exception
in RCW 9.73'.030(2)(3) for conversations “cf an emergency nature, such as the reporting of a
fire, rnedical emergency, crime, or disaster.” RP (May 15, 2007)_at 126.4. In such cases, consent
~ of only one party is necessary. RCW 9.73.030(2).. |
| Lifeline prcvides a personal emergency response service in.-which subscribers wear a
pamc button around their necks so they can get emergency help Lynn the subscrlber d1d just
that, activating the pamc button because she saw her daughter bleedmg on the floor. The trial
" court did not abuse its discretion in ruling that the excep_tion for emergencies applied. |
D. | Authentication
Ish argues that the trial court erred in admitting the Lifeline care plan agreement form and
the Lifeline recording Becauee the State did not properlj authenticate them. ER 901(a) provides
that “authentication or identification as a condition »'pr-eced_ent to admissibility is satisﬁed‘ by
'evidence sufﬁcient' to support a finding that the matter in question is what its proponent claims.”
1. Lifeline Care Plan Agreement Form Printout |
The State offered the Lifeline printout to establish that Lynn ‘sub.scribe‘d to the Lifeline.
service because the record would not exist had she not opened an account. Ish argues, without
c1tat10n to authority, that the document was not authentic because it was not the onglnal ccpy cf
the customer agreement and was not signed by Lynn. Presumably these arguments are based on
the best ev1dence rule, see ER 1003, but that rule does not apply because the printout was not
offered ae Lynn’s actual cuetomer agreement; rather, it was circumstantial evidence that such an

agreement had been signed.
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2. Recording

A sound recording need not be authenticated by a witness with persohal knowledge of t.he‘
events recorded. State v. Williams, 136 Wn. App. 486, 500, 150 P.3d 111 (2007). Rather, the
trial coﬁft may consicier any information sufficient to support a prima -facie éhowing that the
~ evidence is authentic. Wi’lliams, 136 Wn. App. at 560. Where the recording ig of a telephone
call, generally the proponent of the e?idence must establish the identity of each party ’to the call
with either direct or circumstantial evidénce. State V. Rodriguéz, 103 Wn. App. 693, 701, 14
P.3d 157 (2000), aff 'd on other gfounds, 146 Wn.éd 260 (2002). Where the party called is a
business, that party is identiﬁed'if the call was (1) made to the number assigned at the ti[me by -
the telephone company to that business and (2) related to bﬁsiness reasonably transacted over the
telephone. ER 901(b)(6)(i). N . -

In this case, Michael Smith identified Lynﬁ’s and Ish’s voices in the ;ecording. Van
Gemert estabiished_'that Lynn subscribed to Lifeling. The Stat_e also produced a case history
j priritout from Lifeline, Whlch described a call on the day of the incident that was consistent vﬁth
* the recording. 'Although the trial court excluded that printout for hearsay reasons at trial, it
 properly considered it for purposes of authentication. See‘Williams, 136 Wn. App. at 500 (ER |

901 doesﬁot limit the type of eﬁidenée allowéd to authenticate a document, nor is the trial court
bound by the rules of evidence). Overall, this circumstantial evidence was sufﬁéientv to
authenticate the Lifeline recording; the trial coqﬂ did not abuse its discretion in admitting it.
V. IﬁEFFECTlVE ASSISTANCE OF COUNSEL
Ish argues that A‘his;attorne,y ineffectively represented him by proposing a jury instruction -

that erroneously defined “recklessness.” To establish. that his counsel ineffectively represented
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him, Ish must show that (1) .his attorney’s performahcc was So 'f:deﬁcient that it “fell below an.
objective standard of reasonableness” and (2) the d'eﬁcient'.performance prejudiced him.

Strickland v. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2'052, 80 L. Ed. 2d 674 (1984); State

v. Brockob, 159 Wn.2d 311, 344-45, l"50 P.3d 59 (2006). We 'presume that trial'counsél

effectively rlepresented the acfendant. Brb;kob, 159 Wn.2d at 345. Prejudic;e occurs when, but

for the deficient berfotmance, a reasonable prdbability exists that the trial oﬁtcome would have

diffefed. State v. Nichols, 161 Wn.2d 1, 8, 162 P.3d 1122 (2007)"..

Jury instructions are Propér if they permit the parties io érgue their éasé theories, do not
mislead the jury, and propeﬂy ‘inform the jury of the -applicable law. State v. Willis, 153 Wn.2d
366, 370, 103 P.3d 1213 (2005). The recklessness “instruction‘that defense counsel proposed was

>'ta'ken directly from the second edition of the Washington Pattern Jury Instruétions.. Tﬁe first
sentence of this instructidn 1s taken from RCW 9A.08.010(l.)(c); the second sentence is from :
RCW 94.08.010(2). | |
| : ,ISh argues that‘the instruction erroneously stated that reckleséness “is’. .. ‘established ifa

8 person acts intentionally” without limiting the. intentional acts from which the jury could infer
recklessness. He relies on State v. Goble, 131 Wn. App. 194, 202-03, 126 P.3d 821 (2005),
where we disapproved of a similar Washington'Pattem jury'instrucéion deﬁning “knowledge.;’ _
In Gdblg, the State had charged third degree assault agéinst a law enforcement ofﬁcer, which

“under the law of that case required proof tﬁat tﬁe defe_:ndant (1) intentionally assaulted the victim
and (2) knew that the victim wés a. law enforcement ofﬁéer performing his official duties.
Goble, 131 Wn. 'Ap]:.J.'-at 200-01. We disapproved of an instruction that "‘ta]cting knowingly or -

with knowledge also is established if a person acts intentionally” because it suggested that the
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second element was met if the first element was satisfied. .Goblé, 131 Wn. App. at 202.

Ish reasons that the instruction here created a problem similar to that in Goble because it
allowed the jury to presume that he reéklessly inflicted substaﬁtial quily harm on the victim if
the jury found that he intentionally assaulted the victim. But in State v. Keend, 140 Wn. App.
858, 865-66, 166 P.3d 1268 (2007), we declined to extend Goblg to the recklessness instruction
in a second d'e'gfee assault case. The instruction here was not misleading or a m_iéstatement of the
law. Thus, counsel was not ineffective iﬁ proi)osin'g 1t

‘ VI SAG ISSUES
A Timeliness of Arraignment and Speedy Trial

Ish argues that we éhould dismfss the information because he was detained without being
arraigned for seven months and then for another 16 mpnths between his arraign'mént and trial.
His challenges arise un_der CrR 4. l,ACrR 3.3, aﬁd thé Sixth Amendment.

1. CtR 4.1 An'aigmnent

- C1IR 4. 1 (a)(i) provides that the court must arraign an incarcerated defendant not iater tilan
14 days after the 1nformat10n is filed. Here, Ish was detained for seven months. But under CrR
4.1(b), a defendant who does not obJect to the arraignment date “at the time of the arraignment”
loses the right to object. Ish’s counsel did not object on the arralgmnent date, but to avoid the
waiver problem, Ish argues that h1s counsel was 1neffect1ve for failing to object. To establish
that his counsel was ineffective, Ish must show both that counsel’s representation was deficient
and that it prejudicéd him. Strickland, 466 U.S. at 687.
Ish fails té show prejudice because of the remedy available if counsel had 'timely

objected. Under CrR 4.1(b), Ish would have been entitled to éhanée the “commencement date”
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for purposes of CfR 3.3(c) to the date ime should have been arraighe&. But under CiR 3.3(e)(1),}
the entire seven mqnths would have been excluded from the time allowed for trial anyway
because they were used to conduct competency proceedings. ‘Ish’s ineffective assistance claim
faifs. | |

2. CrR 3.3 Time for Trial

Under CrR 3.3(c)(1), the “initial commencement date” for Ish’s time for trial was
Octobef 20, 2005, the arraignment date. And Ish was entitled. to trial within 60 days of the
_arraignment, or by December 19, 2005. CiR 3_.3(bj(l‘)(i). But the next hearing documented in
 our record was on March 30, 2006. Our record contains no information as to what, if any, court |
~ appearances Ish made during this time. Similarly, while :the trial court later granted a'
coﬁtinumcc until July 10, 2006; fche next hearing in 6ur record was not until August 25, 20Q6.
Again, our record does not show what happened in the intervening time. Yet, it is clear that Ish
was appearing in court during this time; in April 2006, the parties agreed to a continuance in part
becé.use of an “ongoing evaluation of the defendant” and onvAugust 25, the parties agreéd to
" another continuance because defense counsel was waiting for Ish’s oﬁt—of-state'mental health
,recérds. Ish has the burden of supplying a record sufficient to prove the rﬁerit of" his speédy trial

claim. RAP 9.2(b). We are unwilling to assume from our partial record that the trial court failed

8 This provision excludes from trial date computations “[a]ll proceedings relating to the
competency of a defendant to stand trial on the pending charge, beginning on the date when the
competency examination is ordered and terminating when the court enters.a written order finding
the defendant to be competent.” CrR 3.3(e)(1). In this case, the trial court ordered a competency
examination on March 30, 2005, and found Ish competent on October 20, 2005. :
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to comply with the speedy tnal rules.’
3. Sixth Amendment Speedy TrialRié_ht

Ish also fails to show any constitutional violation from either his pre- or post—aﬁaignmént
period delays. The Sixth" Amendment provides that “[i]n all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial.” U.S. CONST. amend. VI;’ see also WAéH.
CONST. art. I, § 22. Even in the absence of ‘arraign'ment, “the actual restraints‘iml.;;osed by arrest -
;'md holding to answer a criminal charge .. . engage the particula:r protections of the speedy trial
provision of the Siith Amendment.” United States v. Marion, 404 U.S. 307, 320, 92 S.’_Ct, 455,
30 JL. Ed. 2d 468 (1971). ' But the threshold for a constitutional speedy trial violation is much
: higﬁer.than that for a violation of the superior court rules. State v. F ladebo,‘ 113 Wn.2d 388,393,
779 P.2d 707 (1989). The inquiry “‘necessitates a functidnal analysis of the right in the}
particular context of the case,™ includiﬁg the length of the delay, the reason for ‘the delay,
whether the defendant asserted the right, and the prejudice io the defendant. Fladebo, 113
| Wn 2d at 393 (quotmg Barker v. Wingo, 407 U.S. 514, 522, 530 92 S. Ct. 2182, 33 L. Ed. 2d
101 (1972)). Here, the record is 1nsufﬁ01ent 1o allow us to do this intensely fact—spemﬁc inquiry.
" The only 1nformat10n regardmg what ioccurred before arraignment is the prosecutor s explanation
‘below that “[t]here was some delay” in (1) getting Ish out to Wgstern State Hospital, (2) gettlng
the evaluation done, and (3) conducting an independent expert evaluation the defensé requested.
RP (Oct. 20, 200-5) at 3. And with regard to the missing post-arraignment c;ontinuances, we do .
‘not have a complete record of what, if any, continuances the court granted or the reasons for such

continuances that resulted in_thg delay Ish complain‘s of. Ish therefore fails to show a violation of

? Assummg there is no procedural bar, Ish can make thls claim by personal restraint petition

supported by affidavits.
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the Sixth Amendment.

B. Lesser Inclnded Instrucﬁon :

Ish argues thatA the trial court erred in failing to instruct the jury on 4the leeser included.
offense of manslaughter on Count Two. Ish’s counsel did not request snch an instruction, and
-generally we do not consider issu'es.raised for the first time on appeal. RAP 2.5(a). Ish also
aréues, howe-ver, that his counsel was ineffective in failing to do so, a constitutional iseue thar we
may consider for the first time 'on'a'ppeal. State v. Greiff, 1‘41. Wn.2d 910, 924, 10 P.3d 390
(2000). But because manslaughter is not a lesser includedl offense of second degree felony |
murder, counsel was not ineffective in failing to effer such an instruction. State'»v. ‘Gamble, 154
Wn.2d 457, 463-64, i'l4 P.3d 646 (2005).

-C. Defective Information

Ish argues that the Ste.te’s charging information was defective because it charged twoA
counts for the same erime in ordeI te gain a taetrcal adyantage by “broaden[ing] the eesential
elements of the crime, anri- [the] basis to convict the accused.” SAG at6.

~ First degree murder and felony murder are nof different means of committing the same
offense, nor are they greater and lesser offenses. See In re Per.r. Restraint of Lord, 123 Wn.2d
296, 304, 868 P.2d 8‘35 (1994): They are, rather, two differenr offenses. Lord, 123 Wn.2d at
304. The State is entitled to charge a defendant with alternative offenses for the same conduct,

notw1thstand1ng that double Jeopardy may later prevent pumshmg the defendant on both. State v.

Womac, 160 Wn.2d 643 658, 160 P.3d 40 (2007). The chargmg 1nformat10n was not deficient.

D. Facts Not in Evrdence During Closmg Argument

Ish argues that the prosecutor commltted mrsconduct by misquoting a witness durmg her .
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closing argument, thereby arguing facts not in evidence. The challenged argument was that the
numerous blows Ish inflicted on Katy showed that he had premeditated hivs, decision to kill her.
Ish’s argument fails because the jury acquitted him of premeditated murder; any error was

harmless. -

E. Gruesome Autopsy Photos

Ish also afgues that the prosecutor committed misconduct by showing graphic autopsy .
photographs of tﬁe viétim to the jury during the testimony of tﬁe medical examiner, Dr. John |
‘Howard. The S.tate ﬁad originally offeréd 124 autopsy photos, but the trial court admitt‘ed'only
25. After Dr. Howard’s testimony, the trial court commented ouf of the presence of the jury thaf[’
the présecutor had been “very careful” aBout giving the jﬁry “a.rr_linimal amount of exposﬁre” 'to
the photographs by taking them down while she was questioning Dr. Howard on other issues.
RP (M;ay 8, 2007) at 893. Ish has not | included the photos in our 'record. Under these
circ;umstariqes, Ish has not met his burden to show that the prosécutor’s conduct was improper.

His prosecutorial misconduct claim fails.

- F 'Offender ‘Sccl)rc‘a

‘Ish argues that the trial court erred in using prior convictions to increase his offender
score without doing a factual inquiry into whether the. con;victions were v'alid.‘ We are.unabl'e to
review'this issue because the State’s sentencing niaterials are not in the record. Thus, we do not
know the factual ‘basis for each conviction. For the Samé reason, we canhot reviéw Ish’s
ineffective assistance of counsel claim for his attorney’s failure to object .to the lack of a

comparability analysis on the record.
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} G. Sentence Outside Statutory Maximum-

Ish argues that his.senten‘ce exceeds the statutory maximum of the crime because it
includes imprisonment at the high end of the standard sentencing range and community -custody
of 48 months. This argument fails because the statutory maximum sentence for second degree
felony murderis life imprisenment. RCW 9A.20.021(e); RCW 9A.32.050(2)..

"H. Presence at Sidebar Hearings |

| Ish argues that the trial court violated his right to be present under the Fourteenth .
Amendment and Federal Rules of Criminal Procedure 43 when it excluded him from sidebar
hearings. Federal rules of criminal procedure do not apply ’in state court proceedings, so we
consider only his constitutional argument. | |

A defendant has a ﬁmdamental right to be present when ev1dence is being presented and
at proceedings where his or her presence ‘has a “reasonably substant1a1 relatlon to the fullness of
his opportumty to defend against the charge » In re Pers. Restramt of Woods, 154 Wn.2d 400,
432-33, 114 P.3d 607 (2005) (1nterna1 quotations omitted). A defendant does not, however, have
a nght to be present durmg in chambers or bench conferences between the court and counsel on
legal matters. Woods, 154 Wn 2d at 433, Furthermore the defendant need not be present when‘.'
his ““presence would be useless, or the beneﬁt but a shadow.’” Woods 154 Wn.2d at 433
(quoting State V. che, 110 Wn 2d 577 616, 757 P.2d 889 (1988) (quotlng Snyder V.
Massachusetts, 291 U.S. 97, 106-07, 54 S. Ct. 330 78 L. Ed. 674 (1 934))) Ish does not explain
what benefit his presence at 51debar hearrngs would have provrded nor is any preJudrce apparent |

from the record; Ish’s claim fails. See Lord, 123 Wn.2d at 307.
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L Ineffectlve Assistance of Counsel

Ish argues that his trial counsel ineffectively represented h1m by failing to obtain critical
medical records from which to argue diminished capacity and self defense. Because we do not
have the records, we cannot review the claim.

J.  Jurisdiction
Ish argues that Washington lacked jurisdiction to prosecute him because he is a member
“of the Shoshone Bannock Tribe and was in Washington only because the state of Idaho
unlawfully ordered him to attend a long-term drug and alcohol treatment facility in Seattle. The
argument lacks merit; even \ if Ish was in Washmgton against h1s will, he was not immune from
prosecution for crimes he commltted here.

K. Cumulatrve Error

Ish argues that the cumulatlve effect. of the trial errors matenally affected the outcome of
his trial. Under the cumulative error doctrine, a d.efendant is entitled to a new trial when several
errore, fhough individually not reversible,A cumulatively produced a trial that was Afundarnentally
unfair. ‘Greiﬁ’; 141 Wn.2d at 929. Ish has failed to demonstrate any errors. ‘His cumulative error
claim fails.

L. Double Jeopardy

Ish argues that the trial c‘ourt erred by vacating the first degree manslaughter conviction
. cn Count One mstead of the second degree murder conviction because the former conviction
‘occurred “first.” SAG at 12. This argument farls because the remedy for a double jeopardy A
v1olat10n does not depend on the timing of the j Jury s verdicts; rather, the _tna} court must vacate

the one carrying the lesser sentence. Weber, 159 Wn.2d at 269.
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Affirmed.

We concur:

, /gmlu_wéér " '\} .

ter, J.

//%W/;/ﬁff

-~ Penoyar, A;G.J.
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