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A. IDENTITY OF PETITIONER

Alizon Veit (Veit), by and through David M. Nelson as
guardian of her estate, asks the Courf to grant review of the Court
of Appeals decision terminating review identified in Part B.
B. COURT OF APPEALS DECISION

| The Court of Appeals in Veit v. Burlington Northern Santa Fe

Corporation, Washington State Court of Appeals No.. 60126-1-1
(June 1, 2009) affirmed the jury verdict and entry of the judgment
on the verdict in which the jury found no negligence on the part of
the defendant BNSF. A copy of the opinion is in the Appendix at
pages A-1 through A-27.
C. ISSUES PRESENTED FOR REVIEW

1. Whether significant questions of great public importance
and constitutional law require review here’, where the appellate
opinion and the trial court’s rulings on train speed create an
unpublised standard that preempt local Washington offioial‘s and
courts from protecting citizens at Washington’s railroad crossings
and deprives those citizens of due process?

2. Whether Easterwood preempts this Court’s Goodner
decision, where Easterwood is readily distinguishable, and

Goodner is on all fours with this case?
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3. Whether the appellate opinion, in holding that a trial
court’s erroneous rulings regarding Veit’s duty at the crossing
applied only to the issue of hér contributory negligence and
therefore any trial court errors related to Veit's duty need not be
addressed on appeal, is in conflict with this Court’s opinions in
Bordynoski, Gaines, and Farrow which hold that issues of
negligence and contributory negligence are too intertwined to
separate them as a matter of law?

D. STATEMENT OF THE CASE

The Court of Appeals opinion creates a novel légal theory:
i.e., in Washington, federal law pertaining to train speeds is found in
the mind of Burlington Northern Santa Fe Corporation (BNSF)

- employees and not in published Timetables. The Court of Appeals
legal theory is contrary to published decisions in other jurisdictions,
including federal and state courts. ‘This is an issue of substantial
public interest. Safe crossings cannot be designed or constructed
by Washington jurisdictions (such as Bellingham) to adequately
protect Washington citizens when federal law related to train speed
limits exists in the mind of railroad employees and not in publish‘ed

documents.
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A speed limit, federal or state, is a rule of law. The Court of
Appeals opinion, in violation of the Constitution of the State of
Washington and the United States Constitution, determined that a
rule of law can be created and thereafter remain only in the mind of
the railroad employees.

The Court of Appeals opinion incorrectly and inappropriately
resolved the trial court’s errors related to BNSF’s main duty, to
operate the train at a safe speed, and Veit's main duty, where she
was required by law to stop her car before proceeding with caution,
in two footnotes: footnotes 6 and 10, at pages 18-19 and 27 of the
opinion. Both footnotes are misleading and in conflict with
decisions of this Court.

The Court of Appeals, in footnote 6, mistakenly states that
Veit first raised the-issue or argument that the federal speed limit
was as published in the Timetables in her reply brief. In footnote
10, Without argument or authority and contrary to well established
deoiéions of this Court, the Court of Appeals determines that the
negligence decision, which requires the jury to determine proximate

cause, was made without consideration of Veit's conduct.
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1. The appellate opinion omits key facts regarding the summary

judgment on train speed.

The trial court and appellate opinion remarkably rely on the

testimony of three employees of BNSF for federal law while

ignoring the following key facts.

For years, BNSF has operated its train at speeds pursuant to
published Timetables: at the crossing the Timetables never
allowed a speed in excess of 20 mph. Ex. 36, Ex. 48.
Appendix A-28-29. CP 1076 at 1219-1220. CP 953, at
1005.

The City of Bellingham police understood and believed that
the speed limit was 20 mph at the time of the accident. CP
685.

BNSF, in answer to Veit's interrogatory asking the speed of
the train at the accident scene, answered: “Objection . . .
Train was traveling in compliance with federal law.” CP 954-

- 65.

The BNSF engineer, at his deposition, pre-trial, testified that
at the Pine Street crossing, the Timetables had a speed limit
of 20 mph, so he “had to be at the 20 miles per hour at the
time you get to the crossing.” CP 965; CP 981.

BNSF, in answers to pre-trial requests for production of
documents, when asked to produce, a ten-year history of
maximum track speed for the railroad in the accident vicinity,
responded: “See Attachment 22.” CP 1005. Ex. 48.

Attachment 22 to BNSF’s document production was a series
of Timetable publications. Ex. 36, Ex. 48. Those Timetables
had the following train speed limits for the Pine Street
crossing: April 7, 1991 to August 1, 1996, 10 mph; August 1,
1996 to September 11, 2001, 20 mph. Ex. 48; Ex. 31 to CP
1387.
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e The metal sign posts, on the track, just before the Pine
Street crossing, had posted signs for a 20 mph speed limit
for passenger and freight trains. CP 696. This same track
was and continues to be used by Amtrak.

¢ As of August 25, 2008, it was undisputed that the BNSF train
was going faster than 29.5 mph at the time of the accident.
CP 834.

e The train crew reported to BNSF employee Nies that the
train was going 18-20 mph. Dep of Nies, CP 300, page 32-
33. Nies, pre-trial, testified that the maximum speed was
determined by the Timetable. CP 300, pages 17-18

e Burks, the BNSF engineer; testified, in his deposition that the
maximum speed at the crossing was “20 MPH.” CP 301,
page 121.

o After the discovery cut off, Veit moved for court approval of a
settlement for an incapacitated person with defendant
Bellingham. CP 1360. In her motion Veit argued that
damages exceeded $4,700,000.00 but a settlement with
Bellingham for $400,000.00 should be approved because
Veit's liability claim was based, in part, upon “excessive
speed” by the BNSF train. CP 1362.

e Veit represented to the trial court that the Bellingham
settlement should be approved because “Defendant BNSF
claims that the speed limit at the crossing was 20 MPH.” CP
1373.

e Inits response to Veit's Motion for Approval of Settlement,
BNSF did not challenge or dispute Veit's representation to

the settlement judge that BNSF claimed the speed limit at
the crossing was 20 mph. CP 1248.

Although all discovery up to settlement with Bellingham had
consistently represented the speed limit to be 20 mph, BNSF’s

position on speed changed after all disclosed experts’ preliminary
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opinions had the train travelling in excess of 30 mph. CP 834 at
836. BNSF offered the declarations of three employees, Leeper,
Johnson and Franco, to claim that the track class at the crossing |
was Class 3, and therefore, the federal speed limit was 40 mph.
The argument requred the court to assume the Timetables
contained both federal and “internal” speed limits.

2. The appellate court’s opinion omits key facts regarding BNSF's

motion in limine regarding documents or testimony regarding the

Timetables. .

In accepting BNSF’s argument that the federal speed limit
was different than the limit found in published documents or speed
posts on the track, both the trial court and the appellate opinion
~ overlooked or omitted the following key facts also kept from the jury

by pre-trial and trial decisions in limine. CP 508 at 517. RP 50-54.

e The BNSF official accident report, completed the day of the
accident, disclosed that the FRA Track Class at the crossing
was a Class 2 Track. Ex. 35to CP 1387. Ex. 52.

e At their depositions, the three BNSF employees testified, in

part, as follows:
Leeper, in response to a question regarding where

BNSF designated the track class and speed, responded: I
think | was looking at that document (Pacific Division,
Timetable Number 3). ... (and the Timetable) is BNSF's
designation of maximum allowable speeds for its segments
of its tracks.” CP 682-683. See Appendix, at pages A-28
through A-29. Ex. 10 to CP 1067.
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Johnson, in response to the question asking where he
obtained the federal speed limit, said: “l would have to look
on the profile or the timetable to see what the speed is.” CP
676.

Franco, in response to the question, before signing
your declaration, what document did you read, answered: ‘I
did review the Pacific Division timetable Number 3 that was
in effect in 1999.” CP 678.

e The train had two engines, both of which had operating
event data recorders. CP 1035. When asked to produce the
recordings of speed, BNSF responded: “None available.”
CP 1002. Kime provided “evidence” only related to the
alleged handling and destruction of the speed tape from the
lead engine. CP 652.

e At trial, and before the trial court entered its Order on Veit's
motion for reconsideration of the Summary Judgment Order
on train speed, Veit offered the following testimony from the
BNSF engineer, which testimony was rejected by the trial
court:

Question: Again, what do you mean speed limit?
Answer: The maximum speed a train could be going
when the front end of The engine was heading into the
Pine Street crossing was 20 miles per hour.

Question: When you were asked in Interrogatory No. 32
to “State how many miles per hour you were traveling at
the time of the impact described in plaintiff's Complaint for
Personal Injury,” why did you respond: “Speed at all
times were in compliance with federal laws.”

Answer: Because | understood and believed that the
federal speed limit south of the crossing was 30 miles per
hour and | understood and believed that the federal speed
limit at the crossing was 20 miles per hour.

Question: Why did you believe those were the federal
speed limits on September 10, 20017

Answer: Because those were the speed limits described
on the July 19, 1999 Timetable No. 3, which speeds | was
told by BNSF supervisors were the maximum speeds
allowed by federal law and therefore understood and
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believed 30 and 20 were the maximum speeds allowed by
federal law.

Question: Was Timetable No. 3, trial Exhibit No. 36, the
Timetable in effect on September 10, 20017

Answer: Yes. CP 130-133. See Appendix, page A-30
through A-33.

3. The appellate court incorrectly holds that Veit did not argue that

the published Timetable was the federal speed limit until her reply

brief on appeal.

The appellate opinion’s footnote 6 incorrectly states that Veit

argued that the published Timetable was the federal speed limit first

in her reply brief on appeal. On the contrary, Veit raised and

argued this issue before trial, during trial, and in her opening appeal

brief:

“Defendant BNSF claims that the speed limit at the crossing
was 20 MPH.” CP 1373.

History of maximum speed: “See Attachment 22
(Timetable).” CP 953, at 1005.

“Speed Regulations . . . Bellingham . . . Pine Street
Crossing, 20 MPH.” CP 1387 at 1706. Exhibits 36, 37, 48.

When offering exhibit 36, Veit argued: “Your Honor,
Plaintiff's Exhibit Number 36 is a Pacific Division Timetable
Number 3 as presented to us during the initial discovery
which has the speed restrictions and the speed limits for this
train on the day in question. | would offer Exhibit Number
36.” RP 801.

When offering exhibit 48, Veit argued: “Plaintiff's Exhibit 48,
Your Honor, if | could hand it up to the Court, and I'll just
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offer it briefly as a request for production number 22. Iif the
Court remembers, we asked them what the speed limits
were. They answered that it was controlled by federal speed,
and then | asked them to produce the documents for the
past 10 years regarding maximum track speed, and they
said, "See attachment 22," and I've attached attachment 22,
which indicates from April 7th of 1991 through a period of
time which would be January 1 of 1993, the maximum speed
was 20 miles per hour, and at the crossing over Bellingham
was 10 miles an hour.” RP 1128. :

e “The day of the accident, the maximum train speed allowed
at the crossing was 20 mph. The trial court erroneously
prohibited testimony related to the 20 mph train speed limit
then in effect at the crossing.” Veit's Opening Brief, page 2.

e “The trial court erred in rejecting Veit's Trial Exhibit No. 36
(and) . . . Trial exhibit No. 37: re train speed limits.” Veit's
Opening Brief, page 5.

¢ “The BNSF Pacific Division Timetable No. 3, in effect on the
day of the accident, described the speed limit for the BNSF
work train as 20 mph at the Pine Street crossing. Ex. 36 . ..
During discovery Veit asked BNSF to produce the prior ten-
year history of maximum track speed for the crossing. In
response, BNSF produce trial exhibit 36. Ex. 48 . ..” Veit's
Opening Brief, page 8. '

e “Clearly, the 20 mph speed limit was not an ‘internal BNSF’
limit as alleged.” Veit's Opening Brief, page 28.

e “BNSF's summary judgment motion was contrary to the
statements and documents provided during discovery, which
statements and documents demonstrated a speed limit of 20
miles per hour.” Veit's Opening Brief, page 25. '

4. The appellate court, in footnote 10, resolves one of Veit's main

appellate arguments by ignoring the issue.

When approaching the crossing, by statute, Veit was required to
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stop no further than 50 feet and no closer than 15 feet from the

nearest rail. RCW 46.61.345. The Manual for Uniform Traffic

Control Devices (MUTCD) required any stop bar associated with

the stop sign to be placed no closer than 15 feet from the nearest

rail. RP 391. Ex. 12. The appellate court’s footnote 10 neglects

to address the significance of Veit's duty and the erroneous

testimony regarding how a proper understanding of her duty

impacts proximate cause by incorrectly arguing that any

misunderstanding of Veit's duty goes only to contributory

negligence. This conclusion ignores:

BNSF’s Answer included the following affirmative defense:
“2.2 Whatever injuries and damages plaintiff sustained, if
any, were caused in whole or in part by her own negligence
and her recovery of damages, if any, must be denied or
diminished in proportion to her negligence. CP 2337, 2342.

The jury was instructed that during its “deliberations, you
must consider the instructions as a whole.” Instruction. 1,
CP 144,

The jury was instructed that BNSF claimed that Veit's
“conduct was a proximate cause of Plaintiff's own injuries.”
Instruction 11, CP 154.

The jury was instructed that proximate cause was a
proposition Veit needed to prove in her negligence claim
against BNSF. Instruction 13, CP 156.
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E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. This court should accept review under RAP 13.4(b)(3) and (4)
because the appellate court’s decision raises significant questions
of law under the Washington Constitution, Due Process, and
involves an issue of substantial public interest: public safety at
railroad crossings. ‘

a. The Timetable, as a matter of law, sets the federal speed

Contrary to BNSF's argument, there is no separate "internal"
speed limit:

Under the current Track Safety Standards, FRA has only
an indirect role in determining speed limits. Railroads
set train speed in their timetables or train orders.
Once a railroad sets a train speed, it must then maintain
the track according to FRA standards for the class of
track that corresponds to that train speed. . .
Notwithstanding some of the language in Easterwood
that a cursory reading may otherwise indicate, FRA has
never assumed the task of setting train speed. Rather,
the agency holds railroads responsible for minimizing the
risk of derailment by properly maintaining track for the
speed they set themselves.

FRA Track Safety Standards, 63 Fed.Reg. 33992 (1998). Railroads
are consequently required to file the speed limits in their timetables
with the FRA. 49 C.F.R. § 217.7.

After the above regulation clarification that "railroads set
speed limité in their timetables," other courts have looked to the

railroads' timetables to determine the federal speed limit under 49
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CFR § 213.9. Hargrove v. Missouri Pacific R.R. Co., 888 So.2d
1111, 1114 - 1115, (La.App. 2004). The Oklahoma Supreme
Court affirmed summary judgment in favor of the railroad on speed
when the trial court relied upon a declaration with a timetable
attachéd showing that the railroad had set the speed limit at 40
miles per hour in the timetable. Myers v. Missouri Pacific R. Co.,
2002 Ok 60, 52 P.3d 1014, 1024 (2002). "Railroads set train speed
in their timetables or train orders." Id., at 1023, citing Track Safety
Standards, 63 Fed.Rg. 33992, 33998 (1998) in fn 29.

In Anderson v. Wisconsin Cent. Transp. Co., 327 F.Supp.2d
969 (E.D. Wis., 2004) the federal court explained:

The FRA does not classify particular segments of track.

Rather, railroads identify desirable speeds for stretches of

track and designate such speeds in their timetables and train

orders. Once they do so, they must maintain the track so as

to satisfy FRA standards for the class of track corresponding

to that train speed or be subject to a penalty. Track Safety

Standards, 63 Fed.Reg. at 33998.
Id, at 976.

The Court of Appeals, in footnote 6, avoids deciding the
legal force of the published timetables by incorrectly claiming this
Court’s decisions in Cowiche Canyon Conservancy v. Bosley, 118

Wn.2d 801, 809, 828 P.2d 549 (1992) and Dickson v. U.S. Fidelity

& Guaranty Co., 77 Wn.2d 785, 878-88, 466 P.2d 515 (1970)
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require Veit's argument to be silenced or ignored. The Court of
Appeals, in not deciding, is incorrectly applying the Cowiche
holding: “[a]n issue raised and argued for the first time in a reply
brief is too late to warrant consideration.” Cowiche, at 809.

b. Washington citizens have a substantial public interest in
the issue of whether federal train speed limits must be published for

comment, review, and action, or whether they can exist only in the
mind of a railroad employee.

Allowing the appellate court’s opinion to stand would tie
Washington’s hands, prevent Washington ahd its citizens from
meaningfully addressing crossing safety, and would lead to more
injuries and deaths at Washington crossings. Congress had
crossing safety in mind as one of its concerns in setting the federal
train speed limit. 49 U.S.C.A. § 20103(a); 49 U.S.C.A §§ 20101 -
40. Congress envisioned state authorities would be able to
participate in monitoring the conduct of railroads and their
compliance with safety regulations such as speed limits. 49
U.S.C.A. § 20103(e). Indeed, Congress anticipated that state
authorities would, where necessary, adopt or continue in force its
own laws regarding crossing safety, or bring a civil action to enjoin
railroad violations of federal regulations. 49 U.S.C.A. §

20106(2)(a); 49 U.S.C.A. § 20113(a).
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Publication of the decision making process regérding rules
and regulations enforcing Congress’s intentions is necessary for
state authorities to have meaningful participation. 49 U.S.C.A. §
20103(e). In promuigating reg’ulations, such as the track class and
speed regulations, the Federal Railroad Administration recognized
congress’s intent that state authorities (including Bellingham), and
individuals would be able to know and understand the safety
regulations that affected them, including speed limit. 49 C.F.R. §
217.7; 49 C.F.R. §212.101(d); 49 C.F. R. § 5.5(a); 49 C.F.R. §
5.11(a).

The above statutory and regulatory scheme' is not
surprising. If speed limits were not published, and existed only in
the mind of a railroad employee, the state authority (Bellingham)
would have no way of performing its obligations to the public. The
appellate court decision has placed the burden of implementing and
maintaining traffic control at the crossings on the city. Op., at 26

(MUTCD 8A-1).

! See text of statutes and regulations in Appendix, Page 56.
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2. The appellate court opinion violates the due process rights of

Veit under the federal and state constitutions.

The above statutory and regulatory scheme obviously
requires that speed limits be published. However, even if the
scheme did not require it, constitutional due process would still
require some kind of “ascertainable standard” and process for
review of the agency decision. Holmes v. New York City Housing
Authority, 398 F.2d 262, 265 (C.A.N.Y., 1968). A regulatory
scheme that allows for a unpublished decision related to rule
making that deprives those affected of the opportunity to seek
review is unconstitutional. /d. Amendment 14 of United States
Constitution; Constitution of the State of Washington, Section 3.

3. This court should accept review under RAP 13.4(b)(1) because

the appellate court’s decision assumes, incorrectly that Easterwood

overruled or preempted Goodner.

Even assuming the track class was 3 and not 2, there is a
strong presumption against federal preemption of state law or
orders imposing duties on railroads, essential tb "avoiding
unintended encroachment on the authority of the States." CSX
Transp. Inc. v. Easterwood, 507 U.S. 658, 664 (1993). The FSRA

does not preempt state law requiring railroads to comply with their
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own internal rules. Union Pacific R. Co. v .California Public Utilities
Com'n, 346 F.3d 851, 858 (9th Cir., 2003). Under Washington law,
"A violation by railroad employees of a regulation adopted by the
railroad itself with respect to the speed of a train may be considered
in determining the due care of the railroad company in an action for
injury to persons or property at a highway crossing, but it must
appear that such regulation was adopted to secure thq_safety of
persons using the highway crossing." Goodner v. Chicago, M., St.
P.& P. R. Co., 61 Wn.2d 12, 19, 377 P.2d 231 (1963).

The appeals court cited Easterwood, supra, as authority for
the proposition that Veit's speed claims are preempted. Op. at 13.
The U.S. Supreme Court, however, recognized in Easterwood that
a state may “adopt or continue in force an additional or more
stringent law . . . related to railroad safety . . . when the law . . . is
necessary to eliminate or reduce an essentially local safety
hazard.” CSX Trasp., Inc. v. Easterwood, 507 U.S. at 675, fn. 15.
Additionally, the Court declined to address the preemptive effect of
a “suit for breach of related‘tort duties, such as the duty to slow or
stop a train to avoid a specific individual hazard.” /d. However,
other courts have addressed that exception.

The realization that his view of one side of the crossing
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was obstructed, coupled with his knowledge of this
crossing, triggered a duty for Johnson to slow his

train as he approached the MLK crossing. These
illegally and improperly parked tank cars created a specific,
individual hazard which required Johnson to continue to slow
his train until he had a clear view of both sides of the
intersection at MLK and the railroad tracks. His failure to
slow the train under these conditions is evidence he
was operating his frain at an excessive rate of speed
and is a claim that is not pre-empted by federal law.
The improper parking of tank cars which obstruct the view
of a crossing is not a hazard which the Secretary took into
consideration when determining train speed limits under the
FRSA. See Easterwood 507 U.S. at ----, 113 S.Ct. at 1742,
1743. (Emphasis added.)

Missouri Pac. R. Co. v. Lemon, 861 S.W.2d 501, 510 (Tex.App. .
1993). Prior to Easterwood the Washington Supreme Court held
that a railroad has the duty to exercise due care to slow the train to
a speed sufficient to make the crossing reasonably safe for persons
using the highway crossing. Goodner, at 19. In Goodner, foliage
and a warehouse obstructed the view of the motorists. /d., at 15.
The Goodner Court held that violation of the railroad's internal
speed limits was evidence of negligence if those speed limits were
adopted for "the safety of persons using the highway crossing." /d.,

at 19. This holding is consistent with the Easterwood holding.

4. The appellate court’s decision that Veit's duty or conduct at the

crossing goes only to contributory negligence is in direct conflict

with Bordynoski, Gaines and Farrow.

Petition for Review - 17



This Court has repeatedly stated that “issues of negligence
and contributory negligence are so intertwined that they cannot
realistically be dealt with as separate issues.” Bordynoskiv. -
Bergner, 97 Wn.2d 335, 341, 644 P.2d 1173 (1982). See also,
Gaines v. Northemn Pac. Ry. Co., 62 Wn.2d 45, 48-49, 380 P.2d
863 (1963); Farrow v. Ostrom, 10 Wn.2d 666, 667, 117 P.2d 963
(1941). Proximate cause is so fundamental to either or both
negligence and contributory negligence that a jury cannot be
expected to separate the two. Bordynoski., at 341.

An incorrect ruling regarding contributory negligence in a
motor vehicle collision prevents a jury from properly considering the
question of negligence, and requires a new trial. /d., at 343.

BNSF incorrectly, but successfully argued pretrial and up to
instructing and closing, that “RCW 46.61.345 is inapplicable to the
Pine street crossing and plaintiff should be prohibited from
mentioning, referencing, or presenting any argument relating to its
requirements.” CP 520. RP 59-75. At trial, four withesses were
allowed to testified incorrectly that Veit was required to stop at the
stop bar. RP 235, 247, 317-318, 366; and 1177. Because of the
trial court’s ruling in limine, Veit was prohibited from cross

examining or impeaching this testimony by use of RCW 46.61.345.

Petition for Review - 18



Veit did not have a duty to stop at the improperly placed stop
bar. RCW 46.61.050. Pursuant to the MUTCD, the stop bar was
unlawfully placed too close to the track. WAC 468-95-010. CP
299. Inst. 19 and 21; CP 141. RP 391.

Where a trial court grants a motion in limine that prejudices a
party by excluding evidence which would allow her to properly
present and argue her theory of the case the matter must be
remanded for a new trial. Barrett v. Lucky Seven Saloon, Inc., 152
Whn.2d 259, 263 — 264, 274, 279, 96 P.3d 386 (2004).

F. CONCLUSION

This Court should accept review, reverse the Court of
Appeals and remand this matter to the trial court for a new trial
consistent with this Court’s opinion. Costs on this appeal should be
awarded to Veit.

RESPECTFULLY SUBMITTED this 1st day of July, 2009.

SHEPHERD ABBOTT CARTER

Wovet: Q. Tradrd

Douglas R. Shepherd, WSBA #9514
Edward S. Alexander, WSBA # 33818
1616 Cornwall Ave., Suite 100
Bellingham, WA 98225

(360) 733-3773 or 647-4567
Attorneys for Petitioner Alizon Veit
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
ALIZON VEIT, )
) No. 60126-1-1
Appellant, )
) .
V. ) - PUBLISHED OPINION
_ ) IN PART
BURLINGTON NORTHERN SANTAFE )
CORPORATION, a TEXAS )
- CORPORATION, - R )
) FILED: June 1, 2009
Respondent. )

SCHINDLER, C.J.—Alizon Veit was seriously injured when a Burlington Northern
Santa Fe Railroad freight train collided with her car at the Pine Street crossing in
Bellinghém. Veit sued the City of Bellingham (the Cify) and the Burlington Northern
Santa Fe Railroad Corporation (BNSF) for damages. Veit alleged that the City and
B_NSF negligently designed and maintained the Pine Streef crossing. Veit also alleged
that the BNSF ehgineer negligéntly operated the train at Ian unreasonable and |
excessive Speed. The trial court denied the railroad’s motion to dismiss Veit's
negligent design and maintenance claims on summary judgment, but granted the
motion to dismiss her excessive speed claims. There was no dispute that the train
waé traveling at a sbeed that was less than 40 miles per hour. Because the court

concluded that the track was designated as Class 3 with a federally imposed speed

limit of 40 m.p.h., the court ruled that under CXS Transp., Inc. v. Easterwood, 507 U.S.
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658, 113 S. Ct. 1732, 123 L. Ed. 2d 387 (1993), Veit's excessive speed claims were
preempted by the Federal Railroad Safety Act of 1970 (FRSA). After a three week
trial, the jury returned a Qerdict in favor of BNSF. On appeal, Veit contends the trial
court erred in dismissing her excessive speed claims and excluding evidence of the
railroad’s internal speed limits. Veit also contends that the exceptions to preemption
that the Supreme Court noted in Easterwood apply. In addition, Veit claims that the
trial court erred in denying her request for a jury instruction on spoliation, allowing |
witnesses to testify about driving across the railroad tracks at the Pine Street crossing,
and refusing to ins{ruct the jury on the duty to have flashing lights at the crbssing.

If a train is traveling at or below the maximum speed prescribed by the FRSA,
state law claims baseéi on excessive speed are preempted unless the State adopts a
more stringent speed limit in order to eliminate “an essentially local safety hazard” or
the train was traveling too fast to avoid a “specific, individual hazard.” Because
reasonable minds could only conclude that the track at the Pine Street crossing was
designated as Class 3, with a maximum speed limit of 40 m.p;h., and there was no
_evidence that the crossing was either designated as a local safety hazard or that there
was a specific individual hazard, we affirm summary judgmeht dismissal of the
excessive speed claims and the court’s decision to exclude evidence of the railroad’s
internal speed limits. We reject Veit's other claims of error, affirm the jury verdict, and

e'ntry of the final judgment.’
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FACTS

At approximately 11:40 a.m. on September 10, 2001, Alizon Veit drove her
manual transmission Mercedes Benz west on Wharf Street toward the Pine Street
railroad crossing (Pine Street crossing). Wharf Street curves right before becoming
Pine Street. At the Pine Street crossing there is a two lane paved asphalt ro.adway
| with two sets of railroad tracks. The track closest to the Pine Street crossing is a
railroad yard or “spur” tfack. The second track is the main railway line. The two tracks
are located approximately 30 feet apart. To the south df the Pine Street crossing is an
embankment with vegetation on it. There were seven different signs and markings at
the Pine Street crossing to warn westbound vehicles. The warnings included a round
“RXR” sign, an “X” with lines painted on the street, a Highway Rail Grade Crossing
(“crossbuck”)’ sign, ‘a smaller sign that says “2 TRACKS,” a sign that says “NO
STOPPING ON TRACKS,” a “STOP” sign, and painted pavement .markings including a
crossbuck and a stop line. '

The weather was clear and the rbadway was dry. The éngineer of the BNSF
train, Michael Burks, first sounded the train whistle approximately a quarter mile soutﬁ
of the Pine Street crossing. One eyewitness testified that Veit slowed down, but did
not completely stop, and drove slowly, in a “hesitant . . . kind of jerking with the car,”
eventually stopping on the second set of tracks in the path of the moving train. Burks

testified that he first saw Veit's car when it was about 150 feet away from the Pine

Street crossing. Because it appeared that Veit was going to drive across the tracks.

! Crossbucks are “black-and-white, X-shaped signs that read ‘RAILROAD CROSSING.” See
Norfolk S. Ry. Co. v. Franklin, 529 U.S. 344, 350, 120 S. Ct. 1467, 1466, 146 L. Ed. 2d 374 (2000).
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Burks said that he sounded a long whistle signal, hit the emergency brakes, and
attempted to make an emergency stop. Burks testified that the train was traveling at
approximately 20 m.p.h. when it hit Veit's car.

When the police arrived, Veit was unconscious and unreéponsive, but still
b.reathing. Veit's car was heavily damaged from the impact. The left front door was
crushed inward and the windows were shattered. The manuél transmission of the car
was in third gear. When an \officer replaced the batteries in Veit's pOrtabIe radio,
classicél music began to play at level three. Veit suffered head and chest injuries, as
well as multiple leg fractures.

In September 2004, Veit's court appointed guardian sued the City, BNSF, and
the BNSF train engfneer for damages. Veit alleged that the City and BNSF breached
their duty to adequately design_the Pine Street crOssing,and negligently maintained the
right-of-way.? Véit alleged that the placement of the stop bar and the vegetation on the
embankment created a hazard that prevented a driver from seeing the_approaching
train. Veit also alleged that the BNSF éngineer negligently operated the train at an
unreasonable and excessive speed.

The City filed a motion for summary judgment asserting there was no evidence
that the Pine Street crossing was negligently designed or maintained, and the City did

not have notice that the vegetation on the embankment impaired a driver’s ability to

2 Veit also alleged that because the crossing was “extrahazardous,” the City and BNSF were strictly
liable for her injuries. A railroad crossing is extrahazardous when a prudent driver, operating at a ,
reasonable speed, is unable to avoid a collision due to the inability to timely observe the train. Cain v. St.
Louis-San Francisco R. Co., 293 P.2d 355 (Okla. 1956) (holding that a crossing was not extrahazardous
when the railroad failed to give warning signals, use lights, despite the curvature of the tracks and
vegetation). Veit does not appeal the court’s summary judgment dismissal of her extrahazardous claim.
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see an approaching train. BNSF joined in the City’s motion for summary judgment.
.BNSF also argued there was no evidence that the crossing was negligently designed
or' that the vegetation blocked a driver’s line of sight and that the embankment was not
part of the BNSF right-of-way.

In addition, BNSF argued that Veit's excessive speed claims were preehpted
by federal law. There was no dispute that the train was traveling far below 40 m.p.h.
when it collided with Veit's car. BNSF presented evidence establishing that under
federal law, the track at the Pine Street crossing, which is located at milepost 96.2,
was designated as Class 3 with a speed limit of 40 m.p.h.

John Leeper, the BNSF Director of Engineering Planning, etated that on the
date of the accident, “the segment of track where the incident occurred was
designated Class 3. ...

Carl Johnson, the full time track inspector for the BNSF Northwest Division in
Bellingham, FRSA explained the difference between the mandated speed limit and the
internal speed limits set by BNSF: “The [FRSA] maximum allowable speed limit for
freight trains traveling on Class 3 track is 40 m.p.h. The BNSF maximum authorized
speed for freight trains on the track segment between MP [mile post] 93.6 to 96.7 is 30
m.p.h., with a 20 m.p.h. head end restriction at MP 96.2 (Pine Street crossing).”

Alex Franco, Jr., the BNSF Northwest Divisioh Roedmasfer, also stated that the
Pine Street crossing at “milepost 96.2 had a head-end timetable speed resiriction of 20
m.p.h.” and that “BNSF typically sets its internal speed limits lower than federal law

requires.” Franco stated that the head-end restriction imposed by BNSF “means a
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BNSF train must travel at or below the indicated speed when the front of its head
locomotive first enters the crossing.”

In opposition, Veit relied on a report that was prepared after the accident by
BNSF trainmaster Terrence Nies, to argUe that because the track was designated as a
Class 2 track with a speed limit of 25 m.p.h., federal law did not preempt her excessive
speed negligence claims. Veit also argued that vielation of BNSF’s internal speed
limits was evidence of negligence. As to the negligent design and maintenance
claims, Veit asserted that under the Manual on Uniform Traffic Control Devices
published by the United States Department of Transportatioe Federal Highway
Administration (the MUTCD), BNSF and the City had a duty to provide adequate '
warning signals and were joilr‘1tly responsible for the right-of-way. |

In reply, BNSF submitted a declaration from Nies. Nies testified that the
statement in the accident report that the track at the Pine Street crossing was
designated as Class 2 track was a mistake, and the track designation at the Pine'
Street crossing “was, and still is, Class 3.” Nies also stated that the 20 m.p.h. head-
~ end restriction was “not a speed limit, but the speed that BNSF dictates the ‘head end’
of the train must go only as it enters the crossing.”

The City eettled with Veit before the summary judgment hearing. The trial court
denied the railroad’s motion to dismiss Veit's negligent design and maintenance claims
because there were disputed issues of material fact. However, thecourt concluded

that because the track at the Pine Street crossing was designated as Class 3 with a
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speed limit of 40 m.p.h., Veit's excessive speed claims were “preempted by federal
law.”? |

For the first time in the motion for reconsideration, Veit argued that because her
excessive speed claims were based on “obstruction to view,” the “essentially local
safety hazard” or the specific individual hazard exceptions noted in Easterwood
precluded sﬁmmary judgment. The court denied Veit’s motion for reconsideration, but
-allowed her to present evidence at trial to seek to establish that the exceptions under
Easterwood applied-and the crossing was a local safety hazard or a specific individual
hazard. Before trial, the court granted the railroad’s motion to exclude e\)idence of
negligence based on the BNSF internal speed limits.

Ovér the course of the three week jury trial, Iay and expert witnesses testified
about the accident, the Pine Streét crossing, and Veit's condition before and after the
accident. Veit claimed BNSF was negligent in (1) failing to exercise reasonable care -
in designing the railroad crossing, (2) failing to exercise reasonable care in maintaining
the right-of-way, (3) failing to exercise reasonable care in pro'viding warnings, and (4)
failing to exercise reasonable care in operating the train given the hazardous
conditions at the crossing.

| Veit has no recollection of the accident and did not testify. Two women, who
work in the bui]ding across the street from the Pine Street crossing, séw the accident

from an office on the second floor of their building. Jennifer Hendricks said that she

heard the train whistle and was “pretty sure” Veit stopped at the stop sign. Hendricks

® The court also dismissed the claims against the train engineer, Burks, with prejudice.
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said that Veit slowly drove over the first track and stopped on the second track. At that
point, Hendricks called 911 because she knew the train was going to hit Veit's car.
Hendricks testified that, before the train hit the car, Veit looked “scared to death.”

LaDawn Ramsey testified that as the train approaches the Pine Street crossing,
the train whistle is very loud. Ramsey said Veit slowed down before crossing the
tracks, but “was not completely stopped.” Ramsey testified that Veit drove across the
tracks very slowly and was “jerking with the car.” Ramsey also said that Veit seemed
“confused.” According to Ramsey, after Veit hesitated, she drove her car onto the
second track, and then stopped. |

Veit’s friend and neighbor, Grant Wilder, testified that the car had a manual
transmission and that Veit may have stalled the car while driving across the railroad
tracks. Wilder said that Veit was “a terrible driver.” Wilder testified that after Veit's
huéband died, he had to help Veit back her car out of the driveway because otherwise
“she would always go in the bushes.”

Another witness who had carpooled with Veit, also testified that Veit was “not a
smooth driver” and “was a little bit jerky when she passed gears[.]” Veit's human
factor expert testified that “when the yehicle was, was examined, it was found to be in
third gear. That did not seem to be a rational gear for someone who is trying to get off
the track quickly.”

- The highest speed that any witness estimated the train was traveling Was 33
m.p.h. The brakeman on the train, William Davis, testified that at the time of the

accident, the train was traveling at or near 20 m.p.h. Consistent with the pretrial ruling,
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that the track was designated Class 3 with a speed limit a 40 m.p.h., the court denied
Veit's request to present Burks’s testimony that he believed the federal speed limit at
the crossing was 20 m.p.h.

The crux of Veit's negligent design and maintenance claims wés that the
painted stop bar violated the MUTCD and was located too close to the tracks for a
driver to safely see a train approaching from the south and trhe vegetatibn on the
embankment next o the crossing blocked the driver's line of sight. Veit also presented
testimony seeking to show that the Pine Street crossing was hazardous and the
crossing was “extremely dangerous or inherently dangerous.”

Veit’s transportation engineering expert, Edward Stevens, testified that the City
and BNSF were jointly responsible for the markings and the signals at thé Pine Street

| crossing and the crossing was inherently dangerous. Stevens stated that the location
- of the stop bar violated the MUTCD and the vegetation on the embankmént prevented
a driver from seeing a train approaching from the south. However, Stevens admitted
" that the placement of the stop bar was the sole responsibility of the City and the
raiiroad had no responsibility for thé markings at the crossing.

Thomas Rosenberg, an engineer with the City of Bellingham Public Works
Department, also testified about the location of the stop bar and the embankment at
the Pine Street crossing. Rosenberg testified that the City, not BNSF, was solely
responsible for placement of the stop bar. Rosenberg said that he had “no idea” who
owned the embankment but that the property owner was responsible for cutting down

the vegetation near the crossing. ‘Rosenberg also testified that the State had not
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designated the Pine Street crossing as a local safety hazard or as extremely
dangerous.

Veit also asked a number of lay witnesses about driving across the tracks at the
Pine Sireet crossing and whether the crossing was dangerous. On cross examination,
the witnesses testified about their experiences in safely crossing the railroad tracks at
Pine Street crossing.

Mary Wilder, a close friend of Veit's, testified that after the accident Veit was a
“whole different person” and she had to learn how to do everything again, including
how to swallow and eat. Veit required 24 hour care, physical therapy, psychotherapy,
occupational therapy, and a number of medications. The jury also watched a DVD
showing Veit's condition.

A professional land surveyor, Bruce Ayers, testified on behalf of BNSF. Ayers
testified that the BNSF right-of—wéy consisted of a 14 foot strip thét extended seven
feet from. the center line of the first set of tracks. Toward the end of the trial, Timothy
Wahl, a Cify Parks and Recreation Department employee, tesﬁfied that upon further
investigation, the City, not BNSF, owned the embankment at the Pihe Street crossing.

The court instructed the jury on negligence, contributory negligence, and the
requirements of the MUTCD concerning traffic controls, the Iocatibn of the stop bar,
and the duty of the railroad to maintain the right-of-way. The court also instructed the
jury that “the applicable train speed limit at the Pine Street crossing on September 10,
2001 was 40 miles per hour.” Inthe special verdict form, the jury found that BNSF

was not negligent. As directed, the jury did not answer the questions as to

10
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contributory negligence or damages. The court entered a final judgment on the jury
verdict dismissing Veit's lawsuit against BNSF. The court denied Veit's motion for
judgment notwithstanding the verdict or a new trial. Veit appeals.

ANALYSIS

Excessive Speed

Veit contends that the trial court erred in ruling on summary judgment that the
Pine Street crossing was designated as a Class 3 track with a speed limit of 40 m.p.h.
Veit also contends that the court érred in excluding evidence of the internal speed
limits as set forth in the BNSF timetable and the testimony of the train engineer that he
believed that the internal speed limits were “the maximum speeds allowed by federal
law.”
- We review summary judgment de novo and engage in the same inquiry as the

trial court. Heath v. Uraga, 106 Wn. App. 506, 512, 24 P.3d 413 (2001). Summary

judgment is proper if the pleadings show the moving party is entitled to judgmeht asa

matter of law or in view of all the evidence, reasonable persons could reach only one

conclusion. CR 56(c); Hansen v. Friend, 118 Wn.2d 476, 485, 824 P.2d 483 (1992).
Whether federal law preempts Veit's claim that BNSF negligently operated the train by
traveling at an unreasonable and excessive speed is a question of law that we review

de novo. Berger v. Sonneland, 144 Wn.2d 91, 26 P.3d 257 (2001).

Congress enacted the Federal Railroad Safety Act of 1970 (FRSA), 49 U.S.C.
§§ 20101-40, “to promote safety in every area of railroad operations and reduce

railroad-related accidents and incidents.” 49 U.S.C. § 20101. The FRSA provides a

11
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comprehensive system to regulate railroads and gives the Secretary of Transportation
broad authority to adopt regulations and issue orders for “every area of railroad
safety.” 49 U.S.C. § 20103(a). The FRSA also directs the Secretary to “develop and
carry out solutions to the railroad crossing problem.” 49 U.S.C. § 20103(a).

The FRSA also contains an express preemption provision that displace's State
authority to regulate railroad safety when the Secretary of Transportation adopts a
regulation or an order covering the subject matter of the state’s requirements.
However, the preemption provision allows a state to adopt or chtinue in force a more
stringent law or regulation if it is necessary to eliminate or reduce “an essentially local
safety hazard” as long as it is not incompatible with “a law regulation, or order if the
United States Government.” 49 U.S.C. § 20106(a)[(1)-(2)]. The FRSA preemption
provision provides: | |

Laws, regulations, and drders related to railroad safety shall be

nationally uniform to the extent practicable. A State may adopt or

continue in force a law, regulation, or order related to railroad safety

until the Secretary of Transportation prescribes a regulation or

issues an order covering the subject matter of the State

requirement.”

As part of the regulatory system under the FRSA, the Secretary of
Transportation issued regulations establishing the maximum allowable speeds for
freight trains and passenger trains based on the designated class of track. 49 C.F.R.

§ 213.9(a). 49 C.F.R. § 213.9 codifies requirements and maximum allowable speeds

for Class 1 to Class 5 railroad tracks. The class of a track is determined by a number

* In August 2007, Congress amended the FRSA to clarify the preemptive effect of the FRSA and
state causes of action. 49 U.S.C. § [20106(b)-(c)]. The amendment is not raised by the parties and is not
pertinent to the analysis in this case.

12
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of factors including the gage of the alignment, curvature, and uniformity. 49 C.F.R. §
213.9.

In Easterwood, the United States Supreme Court held that 49 C.F.R § 213.9
“cover[s] the subject matter of train speed with respect to track conditions, including -
the conditions posed by [railroad] crossing.” Easterwood, 507 U.S.-at 675. After her
" husband was killed while driving across the tracks at a railroad crossing, Easterwood
sued, alleging that the railroad failed to maintain adequéte warning devices at the
crossing and the railroad breached its duty to operate the train “at a moderate and
safe rate of speed.” Easterwood, 507 U.S. at 661. The Court held that Easterwood’s
negligence claims as to the warning devices at the crossing were not preempted, but
her excessive speed claims were preempted by the regulations adopted by the "
Secretary of Transportation under 49 C.F.R. § 213.9. Easterwood, 507 U.S. at 673-
74. |

The Court rejected Easterwood’s argument that the state law speed restrictions
continued in force under the “essentially local safety hazard” language.

The state law on which respondent relies is concerned with local

hazards only in the sense that its application turns on the facts of

each case. The common law of negligence provides a general rule to

~ address all hazards caused by lack of due care, not just those owing

to unique local conditions. Respondent’s contrary view would

completely deprive the Secretary of the power to pre-empt state

common law, a power clearly conferred by § 434.

Easterwood, 507 U.S. at 673-74.

The Court concluded that the regulations and orders issued by the Secretary of

Transportation to enforce the FRSA “should be understood as covering the subject

13
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matter of train speed with 'respect to track conditions, including the conditions posed
by grade crossings” and were only adopted “after the hazards posed by track
conditions were taken into account.” Easterwood, 507 U.S. 674

On their face, § 213.9(a)’s provision address only the maximum

speeds at which trains are permitted to travel given the nature of

the track on which they operate. Nevertheless, related safety

regulations adopted by the Secretary reveal that the limits were

adopted only after the hazards posed by track conditions were

taken into account. Understood in the context of the overall

structure of the regulations, the speed limits must be read as not

only establishing a ceiling, but also precluding additional state

regulation of the sort that respondent seeks to impose on

petitioner. '
Easterwood, 507 U.S. at 674. However, the Court also expressly noted that “related
tort law duties, such as the duty to slow or stop a train to avoid a specific, individual
hazard” might not be preempted. Easterwood, 507 U.S. at 675 n 15.5

In short, if a train is involved in a collision while traveling at the speed limit
prescribed under C.F.R. § 213.9, state law negligence claims based on excessive -
speed are preempted unless the crossing is designated by the State as an essentially |
local safety hazard or the conditions create a specific individual hazard.

Veit concedes there is no evidence that the BNSF freight train was traveling in

excess of 40 m.p.h., but argues there are material issues of fact about whether the

track at the Pine Street crossing was designated as a Class 2 or a Class 3 track. 49

® Courts have consistently followed Easterwood in holding that excessive speed negligence
claims under state law are preempted by federal law. See e.g., Michael v. Norfolk Southern Ry. Co., 74
F.3d 271, 273 (11th Cir. 1996) (“Any state law claim based on the train's alleged excessive speed is
preempted by federal law, specifically the train speed regulations set out in 49 C.F.R. § 213.9.”);
Waymire v. Norfolk and Western Ry. Co., 218 F.3d 773, 776 (7th Cir. 2000) (“Waymire's negligence
claim based upon the speed of the train is superseded by FRSA and the regulations promulgated
thereunder”); Hargrove v. Missouri Pac. R.R. Co., 888 So.2d 1111, 1114 (La. App. 3 Cir. 12/1/04)
(under Easterwood, federal regulations preempt “state law negligence claims based on excessive train
speed.”)

14



No. 60126-1-1/15

C.F.R. § 213.9 provides that the maximum allowable speed for a freight train for a
Class 2 track is 25 m.p.h. and the maximum allowable speed for a Class 3 track is 40
m.p.h. |

The trial court ruled that based on the evidence at summary judgment,
reaéonable minds could only conclude that the track at the Pine Street crossing was
designated as Class 3: “All the competent evidence | have is that it was a Class 3
track and has a 40 mile an hour speed limit.” The trial court relied on the declaration
of BNSF trainmaster Nies in rejecting Veit's reliance on the misstatement in his

accident report that the track designated as was Class 2.
[T]here was always a very clear deblaration that indicated that

~was an error. It doesn’t matter whether BNSF makes an error in

the report or not. What the federal government determines that to

be the speed limit [sic] there is what counts and . . . the only

competent evidence | have is that it is, in fact, a Class 3 track. |

have no evidence from anybody else that says it’s_ not.”

Veit's argument that the report creates a material issue of fact as to the
classification of the track ignores Nies’s declaration retracting his statément thatthe

crossing was Class 2. In the declaration, Nies testifies that his statement about the
track classification was a mistake and the crossing “was, and still is, Class 3.”

Veit also argues that thé declarations of Leeper and Johnson statin_g that the
crossing was designated as a Class 3 track lack foundatioh because the witnesses
addressed the classification of the track in 2006 and not at the time of the accident.
But}Leeper specifically states, “On the date of the accident in this case, the track

segment was Class 3.” And Johnson states “On the date of the accident in this case, |

verified the Bellingham subject track segment was within FRA Class 3 standards.”

15
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Based on the evidence at summary judgment, reasonable minds could only conclude
that the track at the Pine Street crossing was a designated as a Class 3 track, not
Class 2.

In the alternative, Veit relies on Missouri Pac. R. Co. v. Lemon, 861 S.W.2d 501

(Tex. App. 1993), to argue that her excessive speed claims were not preempted
b'ecause the train engineer had a duty to slow or stop to avoid a “specific, individuarl
hazard. “ Easterwood, 507 U.S. at 675 n’.15.

Courts have defined a specific individual hazard as “a person, vehicle,
obstruction, object, or event which is not a fixed condition or feature of the crossing
and which is not Capable of being taken into account by the Secretary of

Transportation in the promulgation of uniform, national speed regulations.” Myers v.

Missouri Pac. R.R. Co., 52 P.3d 1014, 1027 (Okla. 2002). A specific individual hazard
is a unique occurrence rather than a generally dangerous condition. |

Veit's reliance on Lemon is unpersuasive. In Lemon, a line of tank cars were
improperly parked within 105 feet of the crossing. Even though the tank cars
obstructed the engineer’s view of the intersection, the engineer did not slow down the
train. Lemon, 861 S.W.2d at 510. The jury found the railroad Was negligent based on
the engineer's failure to reduce the train’s speed even though the “illegally and
improperly parked tank cars” obstructed his view of the crossing. Lemon, at 509-10.
The court held that the illegally parked tank cars create‘d a specific, individual hazard
because “[t]he' improper parking of tank cars which obstruct the view of a crossing is

not a hazard which the Secretary took into consideration when determining train speed

16



No. 60126-1-1/17

limits under the FRSA.” Lemon, 861 S.W.2d at 510. Here, unlike in Lemon, the
evidence established that BNSF was not responsible for the vegetation on the
émbankment. And the evidence did not establish “a unique occurrence which could
lead to a specific and imminent collision and not to allegedly dangerous conditions at a
particular crossing.” mye_ré, 52 P.3d at 1027 (Okla. 2002).

Veit also appears to argue that the “essentially local safety hazard” exception
noted in Easterwood applies. As interpreted by the Ninth Circuit, an essentially local
safety hazard is a Iobal safety concern “which is not ‘adequately encompassed within

national uniform standards.”’v Union Pac. R.R. Co. V. Cal. Pub. Utils. Comm’n, 346

F.3d 851, 860 (9th Cir. 2003). Veit cites a former Washington Administrative Code
(WAC) provision in support of her argument that the Pine Street crossing was
designated as an essentially local safety hazard. Former WAC 480-62-155 required
the City to determine whether a lower speed Iimit than the federal speed limit was
necessary to eliminate or reduce an essentially local safety hazard. - But even if WAC
480-62-155 applied, the testimony at trial established that the City had not designated
the Pine Street crossingv as a local safety hazard.

Citing a WashingtOn Supreme Court case decided thirty years before

Easterwood, Goodner v. Chicago, M., St. P. & P. R. Co., 61 Wn.2d 12, 19, 377 P.2d

- 231 (1963), Veit also contends that the trial court erred in excluding evidence of the
internal speed limits set in the BNSF timetables. In Goodner, the court held that
violation of a railroad’s internal speed limit was evidence of negligence. Goodner, 61

Wn.2d at 19. While a violation of the railroad’s internal speed limits may be evidence
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of negligence under state law, under Easterwood, the federal regulations which specify
the speed limits for different types of track preempt state law negligence claims based

on excessive speed. Easterwood, 507 U.S. at 673-74; See also St. Louis Soutwestern

Ry. Co. v. Pierce, 68 F.3d 276, 278 (8th Cir. 1995) (railroad’s selfiimposed speed limit

of 45 m.p.h. was preempted by the Federal Safety Act speed limit of 60 m.p.h.); Mott

v. Missouri Pac. R. Co., 926 S.W.2d 81, 85 (Mo. App. W.D. 1996) (“The railroad's
alleged vi.olation of a self-imposed speed limit should not have been submitted to the
jury.”).°

We affirm the trial court’s decision that the Pine Street Crossing was designated
as a Class 3 track with a speed limit of 40 m.p.h., and that under Easterwood, Veit's
excessive speed claims were preempted. We also affirm the trial court's decision to
exclude testimony of the internal speed limits in the BNSF timetables.

The remainder of this opinion has no precedential value. Therefore, it will be
filed for public record in accordanée with the rules governing unpublished opinions.

Spoliation Jury Instruction

Veit asserts the trial court abused its discretion by refusing to give a spoliation
instruction to the jury that the missing event recorder data would have established the
speed of the train. A “spoliation instruction” is appropriate under the narrow

circumstances in which a party cannot offer a “satisfactory explanation” for the loss of

® For the first time in her reply brief, Veit cites Anderson v. Wisconsin Cent. Transp. Co., 327 F.
Supp.2d 969 (E.D. Wis. 2004) and a provision in 49 C.F.R. § 213.9, to argue that railroads establish
track classification and speed limits in the timetables. We do not consider arguments made for the first
time in a reply brief. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549
(1992). See also Dickson v. U.S. Fid. & Guar. Co., 77 Wn.2d 785, 787-88, 466 P.2d 575 (1970)
(“Contentions may not be presented for the first time in a reply brief.”).
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information under its control. Pier 67, Inc. v. King County, 89 Wn.2d 379, 385, 573

P.2d 2 (1977). In deciding whether to give a spoliation instruction, the court must take
into consideration “(1) the potential importance or relevance of the missing evidence;

and (2) the culpability or fault of the adverse party.” Henderson v. Tyrrell, 80 Wn. App.

592, 607, 910 P.2d 522 (1996). The court may also consider whether the party acted
in bad faith and whether there was some innocent explanation for the loss of evidence.
Henderson, at 609.

BNSF presented evidence, both before and during trial, explaining why the
event recorder data no longer existed. The event recorder for the BNSF train was an
eight-track tape that ran on a continuous Ioop and recorded for approximately 48
hours. Jim Kime, th'e BNSF employee who was responsible for analyzing the event
recorder data in the event of an accident, said that he downloaded the data from the
tape to his laptop computer shortly after the collision. After downloading the
informatibn, Kime discovered that the eight-track tape did not properly record the data
and the data was unusable. Kime destroyed the tape to prevent it from being used
again. On November 16, 2001, someone broke into Kime’s van and stole the laptop.
computer that contained the data he had downloaded from the eight-track tape. Kime
reported the theft, but did not recover the laptop. Approximately two years later, Veit
filed her lawsuit against BNSF. Because BNSF presented a satisfactory explanation
for the loss of the event recorder data, the trial court did not abuse its discretion in

denying Veit’'s request for a jury instruction on spoliation.
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Lay Witness Testimony about the Safety of the Pine Street Crossing

Veit contends the trial court abused its discretion by allowing a number of lay
witnesses to testify on cross examination about safely crossing the tracks at the Pine
Street crossing. Veit argues the testimony violated the court’s ruling that prevented
BNSF from presenting evidence of prior accidents at the crossing.’

On direct examination, Veit's lawyer asked several witnesses about the
conditions and safety of the crossing. On the first day of testimony, the attorney asked
Albert Froderberg whether he was “concerned about the c'ondition of the crossing.”
Froderberg responded, “[Y]eah, | thought it was pretty bad. It was oVergrown with
blackberry bushes . . . and there’s no signal.” But on cross examination, Froderberg
testified that despite thé blackberry bushes, he safely drove across the tracks because
he was careful.

Veit's attorney also asked Officer Chad Christelli about the vegetation, and the
ability to see an approaching train at the time of the accident. On cross examination,
Officer Christelli testified that if a driver stopped at the stop bar and proceeded with
caution, the driVer could see a train approaching and safely drive across the tracks.

During direct examvination, Veit's attorney asked Hendricks about how long she
had worked in the building across the street from the railroad tracks. On cross
examination, Hendricks testified that she had to drive across the tracks to get to work

and had always been able to safely do so. Hendricks’ coworker, Ramsey also testified

” Before trial, the court ruled in limine that evidence of prior accidents at the crossing was
inadmissible.
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on cross examination that she had to drive across the tracks to get to work and had
done so safely.

On direct examination, Veit's attorney also asked David Nelson several
questions about the condition 9f the tracks at the time of the accident and his ability to

see an approach train from the stop line. On cross examination, the BNSF attorney

asked,

Q. Now, you personally have used that crossing as a driver
frequently, haven’t you?

A. Yes, | -- probably once a month.

Q. And you personally have been able to come down, stop at
or near the stop bar and ascertain safely whether or not a
train was coming?

A. I've never encountered a train going down the hill, so, you -

know, obviously | made it across safely.
When a party opens up a subject by questioning a witness on direct

examination, the opposing party will be permitted to cross examine within the scope of

the direct examination. Ang v. Martin, 118 Wn. App. 553, 562, 76 P.3d 787 (2003).
“The trial court has considerable discretion in administering this open-door rule.” 'MQ,
118 Wn. App. at 562. A trial court abuses its discretion when its decision is manifestly

unreasonable or based on untenable grounds or reasons. Wick v. Clark County, 86

Wn. App. 376, 382, 936 P.2d 1201 (1997). Because the questions on direct
examination permitted cross examination about crossing the railroad tracks at Pine
Street, we conclude the trial court did not abuse its discretion in allowing witnesses to

testify about safely driving across the railroad tracks.
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Expert Surveyor Testimony

Veit also asserts that the trial court abused its discretion in admitting expert
surveyor testimonyA regarding the boundaries of the BNSF right-of-way on the 1918
station map. Veit also contends the court abused its discretion in admitting two
photographs of the 1918 station map, exhibits, Exhibits 63A and 63B, for illustrative
purposes. | |

We review the trial cbu_rt’s evidentiary rulings for manifest abuse of discretion.

Allen v. Asbestos Corp., Ltd., 138 Wn. App. 564, 570, 157 P.3d 406 (2007). A trial

court abuses its discretion when its decision is manifestly unreasonable or based on
untenable grouhds or reasons. Wick, 86 Wn. App. at 382.°

If technical knowledge will assist the tvrier of fa;:t to understand the evidence, a
witness qualified as an expert may testify about his technical knowledge in the form of
an opinion. ER 702. “We review a trial court's evidentiary rulings for an abuse of

discretion.” Saldivar v. Momah, 145 Wn. App. 365, 394, 186 P.3d 1117 (2008). ER

703 allows an eXpert to rely on information generally relied on in the expert’s field.

Reese.v. Stroh, 128 Wn.2d 300, 309, 907 P.2d 282 (1995). Under ER 703,

A trial court may allow the admission of otherwise hearsay
evidence and inadmissible facts for the purpose of showing the
basis of the expert’s opinion. .. . The admission of these facts,
however, is not proof of them.

® Veit's argument that a de novo standard of review applies is unpersuasive. Courts routinely
allow expert surveyor testimony. See, e.qg., Proctor v. Huntington, 146 Wn. App. 836, 192 P.3d 958 .
(2008) rev. granted, No. 36087-0 (Wash. April 1, 2009) (each party hired a surveyor to determine claims
in an adverse possession case); Sparks v. Douglas County, 39 Wn. App. 714, 717, 695 P.2d 588 (1985)
(relying on evidence that a surveyor could not locate the property). Veit also relies on Ray v. King
County, 120 Wn. App. 564, 571, 86 P.3d 183 (2004), to argue that the existence of a right-of-way is a
question of law. Ray is distinguishable. In Ray, the parties disputed the interpretation of a deed, which
is a question of law. ’
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If an expert states the grounds upon which his opinion is based,

his explanation is not proof of the facts which he says he took into

consideration. His explanation merely discloses the basis of his

opinion in substantially the same manner as if he had answered a

hypothetical question.
Allen, 138 Wn. App at 579-80.

Bruce Ayers testified that he had done approximately 2700 surveys.
Ayers testified that when BNSF asked him to determine where the right-of-way
was located in relation to the tracks, he researched deeds dating back to 1890,
and displayed the bouﬁdaries on a certified map.- Ayers testified that he had
obtained information frqm the Public Land Office website, which contains a large
number of maps and surveys. Ayers also testified that other land surveyors in
Washington also rely on the information provided by the Public Land Office
website.

| When BNSF moved to admit a photograph of a 1918 station map, Exhibit

63, Veit objected on the ground that the map could not be admitted as a
business record. The court sustained the objécﬁon, but admitted two
photographs of the 1918 station map, Exhibit 63A and Exhibit 63B, for'illu_strative
purposes. Veit's attorney engaged in an extensive cross examination of Ayers
about the 1918 station map and the 'basis of Ayer’s opinion about the location of
the right-of-way. vBecause the record shows that the 1918 station map is the |
type of information reasonably relied on by experts in the field, the trial court did

not abuse its discretion by allowing Ayers to testify about the boundaries of the

BNSF right-of-way or in admitting Exhibits 63A and 63B for illustrative purposes.
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Jury Instruction on Joint Responsibility for the Embankment

Veit assérts that the court erred in failing to instruct the jury that BNSF was
jointly responsible for exercising reasonable care-in maintaining the vegetation on the
embankment next to the crossing based on the doctrine of judicial estoppel. In a
declaration submitted as part of the City’s motion for summary judgment, the Assistant
Director of Public Works for the City, Rosenberg stated that the embankment was
located in the “the Burlington Northern right-of-way.” When BNSF joined in the City’s
motion for summary judgment, it adopted the City’s evidence. Veit contends that the
trial court should have precluded BNSF from later taking the position that it did not own
or have control over the embankment under the doctrine of judicial estoppel.

The equitable doctrine of judicial estoppel precludes a party from asserting one
' position in a court proceedihg and later seeking an advantage by taking a clearly

inconsistent position in an‘other court. Bartley-Williams v. Kendall, 134 Wn. App. 95,

08-99, 138 P.2d 1103 (2006). We review the trial court’s application of the doctrine of

judicial estoppel to the facts of the case for abuse of discretion. Cunningham v.

Reliable Concrete Pumping. Inc., 126 Wn. App. 222, 227, 108 P.3d 147 (2005).

While BNSF joined in thé summary judgment motion and adopted the City’s
evidence, BNSF clearly took the position that there was no evidence that it owned the
embankment, “Veit offeré no evidence to prove that the particular allegedly overgrown
vegetation is on BNSF property.” And contrary to the declaration that Rosenberg
submitted as part of summary judgmeﬁt, Rosenberg later testified at _trial that he did

not know who owned the embankment next to the Pine Street crossing, “l have no
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idea whether it’s [a] railroad right-of-way or not. | don’t understand or . . . claim to
understand who owns the property out there.” Later in the trial, anbther city employee,
Tim Wahl, unequivocally testified that the City not BNSF owned the embankment.
Veit’s argument that BNSF had “joint responsibility” with the City under MUTCD

8A-1 for clearing vegetation on the right-of-way is also u.npersuésive. MUTCD 8A-1
provides in pertinent part that:

[T]he highway and the railroad company are entitled to jointly

occupy the right-of-way in the conduct of their assigned duties.

This requires joint responsibility in the traffic control function
between the public agency and the railroad.”

Under the plain language of the MUTCD, “joint responsibility” only applies to the “traffvic
control function,” nof to clearing vegetation. The evidence at trial was that the City as
owner of the right-of-way had the responsibility to clear the vegetation. On this record,
~we condlude the doctrine of judicial estoppel does not apply and the court did not
abuse its discretion in refusing to instrucf the jury that BNSF was jointly responsible for
exercising reasonable care in maintaining the vegetation on the embankment.

Proposed Instruction No. 36

Veit also asserts the court erred by refus_ing to give her proposed jury
| instruction based on the MUTCD 8C-5. Proposed Instruction No. 36 states, “On tracks
where trains operaté at speeds of 20 m.p.h. or higher, circuits controlling automatic
flashing light signals shall provide for a minimum operation of 20 seconds before

arrival of any train on such track.”

® Emphasis added.
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We review a trial court’s decision to reject a jury instruction for abuse of

discretion. Stiley v. Block, 130 Wn.2d 486, 498, 925 P.2d 194 (1996). The refusal to

give an instruction warrants reversal only if a party cannot argue its theory of the case
or if the instructions as a whole are misleading or does not inform the jury of the
applicable law. Hill v. Cox, 110 Wn. App. 394, 407, 41 P.3d 495 (2002).

MUTCD 8C-5 only applies when “active control systems,” such as flashing light
signals, are installed at a crossi'ng. There is no dispute that at the time of the accident,
the Pine Street crossing was controlled by seven passive traffic controls. Because
there were no active control systems at the Pine Street crossing, the court did not

| abuse its discretion in refusing to give Veit's proposed instruction No. 36.

CONCLUSION

We affirm the jury verdict and entry of the judgment on the verdict.™

ol ind, O

WE CONCUR: |

1% Because the jury did not reach the question of Veit's negligence or damages, we need not
address the assignments of error concerning contributory negligence or damages.
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Division Managers

Bellingham

PJDIETZ i Trainmaster 625-6700
S.R. MORAN .............. Roadmasier ...ccocernueenenen. ... 625-6701
Centralia

G.A. GOWER .....c.c..c.. Signal SUpevisor ... cceeeeescicnen 330-2525
Ellensburg

T.L. HESTERMANN ... Ro20MAaSter cumevrriiieniierecnnciraraenne 625-6880
R.J. SUTTON.....c.cvvun. Signal Supervisor ......vccennenienin... 625-6883
Bverett

M.D: ANDERSON........ Signal Supervisor 304-6687
KA. BEALER .. . Terminal Trainmasler .. ... 304-6635
L.L. BRADEN.. . Terminal Trainmaster .. ... 304-6635
T.J. DRISCOLL . B&B Supervisor .......... ... 304-6653
J.R. FRANZEN . Terminal Trainmasler .. ... 304-6635
L.G. HALL ... . Terminal Manager ... ... 304-6646
P.J. HAMELL . Terminal Trainmasler .. . 304-6635
R.G. KAZEN . Roadmaster ......c...... 304-6690
TL NIES....... . Division Trainmasler 304-6632
T.W. OUDEANS .......... Trainmaster ... ... 304-6699

.| B.K. POLNICKY .......... Assl. B&B SUpervisor ........couereer.. 304-6561

‘New Westmmstcx, BC

K.J. ROYAL .. .. Supt. Canadian Operahons coeeeene 520-5200
L.A. CREFD .. Trainmasler .. et 920-5201
Seattle

R.A. BERTHOLF ........ General Foreman Cars ................... 270-3665
T.L. DAVIS.................... Terminal Manager.............. .. 270-3735

JW. ELLSTROM
R.M. GAY ...
D.R. GILLIAM...

. Superintendent Operations
. Terminal Trainmaster ......
. Asst. Division Engineer ..
S.A. GORDON ... . Terminal Superintendent
D.N. HELBLING. .......... Terminal Trainmaster ..
G.S. HENNINGER ..... Terminal Trainmaster ..

B.E. HIPOL v Roadmaster ............. .. 626-6462
K.J. HORISZNY . . Asst. Roadmaster ...325-6087
L.D. HUNTER ..... . Terminal Manager.... ... 270-3603
S.D. JOHNSON .......... Terminal Trainmaster .. ... 270-3692
J.LKIME ............ .Road Foreman ........ ... 270-3770
S. KIPPERBERG . B&B Supervisor ... ... 625-6238
R.M. LINNANE ... . Terminal Manager ....... ... 625-6072
JALLITTON ... .Road Foreman Engines . ... 273-3620
T.E. MARTIN.... Director’ Administration .................... 625-6275
G.M. McNEIL ... ... Asst. Terminal Superintendent ........ 270-3663
J.S. SAWICKI Terminal Trainmasier ......... ... 270-3692

W. (.. SCHROEDER ..., Manager Safely & Rules
J.H. WILLIAMS Terminal Manager....
L.D. WOODLEY .......... Division Engineer.....
J.K WOVCHA ............ Terminal Trainmasfer ..

Tacoma

S.L. BOATMAN ........... Terminal Trainmaster ......cc.cocooov... 5871-2562
K.A. ESTERBY .. . Terminal Trainmaster .. ... 581-2656

. 270-3692

R.L. HALL .. ... Terminal Manager ... ... 591-2557
W.G, LONNGREN .. Roadmaster ... ... 581-2563
D.N.MEYERS .... . Terminal Trammasler . ... 991-2556
J.R. NELSON Terminal Trainmas{er ... 591-2556
Wenatchee ‘ '
D.B.FLYNN oo Signal SUPEIVISOr ..cvevvvceniinierecraiee 664-2267
G.H. RILEY ...... .... Road Foreman Engines . ... 664-2248
J.S. SOLOMOU ......... Terminal Manager.......cvrcenininene. 664-2246
J. STROUP. ................. Assl. Roadmasler......c...couerivniienee.. 536-0102
Yakima . )

G.A. FILCHER ... Trainmaster ..c.oocvrcinniarncnneenen. 546-3306

Superintendent’s Hotline ...ccoevinvniininvecinenn. (800} 834-5534

Pacific
Division

Timetable No. 3

IN BFFECT AT 0001

Pacific Continental Time

Sunday, July 18, 1999

Division Superintendent
Greg White
Seattle, Washington
(206) 625-6361
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77
o . Bellingham
5:,’ Length Subdivision Miles
of Type lo
Al Siding | Station|  Milo MAIN LINE Rulo | of | Une | Mox
l; {Foct) | Nos. | Post STATIONS 4.3 | Opor. |Segmenl| St
119.6 | USAGANADA BORDER | Y ABS 0.3
6.060 | 15088 {.119.3 BLAINE py | OCS 24
8,588 116.4 SWIFT 43
16081 | $12. IHTALCO JT | ere 59
8,478 1 15075 106.3 FERNDALE 50 8.0
y . ABS
15067 | 97.0 BELLINGHAM oY | gos 32
6,347 | 15062 92.8 SOUTH BELLINGHAM Y 134
8,884 | 15049| 797 aow cTC 74
4,635 | 15042] 718 RN GTON, J
W : i
s!v 15042} 16.6Z BURLINGTON R 4 124 {E
09 v
+ 66216 | 4.22 FIDALGO ™We °
5 & DURLINGTON 3.9 3
¥ 6,075 15031? 6.8 MT. VERNON 4 124 |1
681 | 15025 | 555 STANWOOD cro| %0 | er |°
6,846 | 15016] 45.5 LIS ¢
e %
W 66023 | 6.9X ARLINGTON 72 e
o TWG 406 [orrmmren W
¥ 15012 0.0X KRUSE JCT. o
3, 150121 422 to EHGLISH 3.6 . 24 zj
e 2| 4.2 KRUSE JCT. . )
2607 15009 | 3.8 MARYSVILLE cre 27 [P
e DELIA JCT. BAMTY 50 1.8
15005 9:t DELTA Y 19
Ar8S
02165| 0.0 PAJCT. JY 974
Radio Channel No, 76 in service.
Bayside Yard at Evercil is assigned Channel 14. All Bayside
switch jobs and yardmasters will operate on this channef,
Yardmaster will monitor Mainline Channel 1 and Seattle North
Branch Channel 3. Delta Yard will operate on Channel 60.
Radio Call-In
Everell - 37(X) Burlington - 38(X) Bellingham - 38(X)
Blaine ~ 44(X) Sealtle North Branch Disp. - Stanwoao! - 65(X)
Emergency - Call 911
For Rispalcher X=0, For Mechanical X=2, For Field Supporl X=3
Train Dispatcher Telephone Number
(800) 788-0739. or 8-234-1607
1. Speed Regulations
1(A). Speed—Maximum
Passenger Freight
PA Jet. to Delta Jat. oeccecicnieninninnes e 5 MEH, L 15 MPH.
MP 8.10 to MP 8.20 . 25 MPH.
USA Canada-Border to Delta Jel. .. 50 MIPH.
Loacdled Coal Trains 40 MPH.
Della Jel, 1o Everalt Jol. via Bayside ........oeeeeeeeee 15 MPH. ... 15 MPH.
Lowell {o Sea Line Jcl. ....... . rreieees 1O MPH.

. Speed—Permanent Restrictions
MP 119.6to MP 118.2 ..

.. 50 MPH. ... 30 MPH.

MP 118.2to MP 108.7 .. 79 MPH

MP 108.7 lo MP 108.3 .. 70 MPH.

MP 108.3 lo MP 106.2 .. I9MPH. L

t4P 106.2 lo MP 105.8 ..... . ASMPH. ... 40MPH.

IRS>ZTA=OZT

N

. Speed—Switches and Turnouts

. Speed---Other

- TOMPH. ...
.. 55 MPH.
o AOMPH,
45 MPH. ...

50 MPIH.
50 MPH.
35 WPH.
I5MPH,

MP 105.8 lo MP 103.4 ...
MP 103.4 1o MP 101.1
P 101.1 10 MP 100.2 ...
MP 100.2 1o MP 97.5

MP 97.5 to MP 96.7 20 4PH, 20 MPH.
M 96.7 10 P 3.6 oo seenecinnnenseeicsiennsics e 35 MPH. 30MPH.
MP 93.6 1o MP 90.45 40 MPH, 35MPH.
MP 90.45 to MP 88.3 . 45 MPH, 35 MPH.

veeeer 40 MPH. 35 MPH.

.. 45 MPH. 35 MPH.
40 MPH. ....... 35 MPH.
TIMPH. ... 50 MPH.
GO MPH. 50 MPH.
79MPH. SO WPH.

45 MPH. ... 10 MPH.
. ... BOMPH.
45MPH.
50 MPH,
50 MPH.

1P 88.3 to MP 87.2
MPP 87.2 (o MP 85.1
MP 85.1 to MP 82.5 ...
MP 82.5 1o MP 76.7
MP 76.7 lo MP 76.5
MP 76.5 to MP 74.8
MP 74.810 MP 74.5
MP 74510 MP 70.4 ...
MP 70.4 to MP 67.9
MP 67.9 (o MP'51.0
MP 510 (0 MP 49.5

~ GOMPH,

MP 49.5t0 MP 48.9 ... S50 MPH.
MP 48.9 to MP 47.9 70 MPH. 50 MPH.
bR 47.9 lo MP 41.0 79 MPH. SO MPH.
MP 41.0 to MP 38.7 50 MPH. 50 MPH.
MP 38.7 lo MP> 37.7 . 20MPH. ... 20MPH.

35 MPH. ...

MP 37.7 lo MP 37.2 20 MPH.
MP 37.2 10 M 37.0 .. TOMPH. 10 MPH.
MP 0.9 fo MP 10.7 .... 10 WMPH. 10 MPH.

35MPH.
25 MPH.

15 MAPH,
15 MPH.

MP 10.7 lo MP 8.2
MP 8.2 lo WP 8.1

Mi® 8.1 lo MP 7.9 35 MPH. 15 MPH.
MP 0.8 1o MP 0.0 30NMPH. ... 16 MPH,
Bellingham—over sireet crossings (HER)

MP 96.2--Pine Sireet crossing .o 20 MPH. ....... 20 MPH.
Burlinglon to Fidalgo ) 10 MPH.
Kruse Jol, to Arlington .......... 10 MPH.
Delta Roundhotise/Rip Tracks .. G MPLH.

Through dual conleol turnouts at the following focations:
Bow, Ferndale, SWill ..o eeconerervonrcniciniimecniinans 30 M. L. 30 MPI,

Trains over 100 TOB must not exceed 25 MIPH lhrough rnouts shovn lo
exceed thal speed.

Sidings: Bow, Ferndale, and Swilt ......c.ovcecrevnecnas 30 MPH. ....... 30 MPH.
Al OEr SIUINGS wvvevvee et 10 MPH. ... 10 MPH.
Bridges 105.8, 99.1, cars heavier

han 13840N5. wrvnerieneceersrnnneengens

cereerenne 28 MPH, L. 25 MPHL

See ilem 1 of the System Special instructions for additional
speed reslirictions.,

Bridge and Equipmeni Welght Restrictions
Maximum Gross Weight of Car

USA Canada Border to PA Jet.
Burlington to MP 13
MP 13 to Fidalgo
Kruse Jcl. {o Arlington ...

... 143 lons, Resliclion D
... 143 lons, Resticliori D
.. 134 tons, Restriction G
... 136 fons, Restriction F

Everelt~-Six-axle locomotives not permitled on Mill A Track
104 or on Kimberly Clark Tracks 220 through 229.

Mt, Vernon—Cenex Spur MP 68.71 only one 4 axle locomotive
permitled.

Arfington Spur--Six-axle locomotives in excess of 175 fons
and six-axle derricks not permitted beyond MP 1.0X.

Burlington to Fidalgo—Six-axle locomotives and six-axie
derricks not permilled.

Type of Operalion

CTC~-in cffect:

North Swift MP 116.8 lo Beflingham MP 88.7
South Belfingham MP 93.5 fo Delta Jol. MP 37.0
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IN THE SUPERIOR COURT OF WASHINGTON FOR WHATCOM COUNTY

ALIZON VEIT, an individual, by and
through DAVID M. NELSON, her power

of attorney,

Plaintiff,
VS,

BNSF RAILWAY CORPORATION, a Texas

corporation; et al,

Defendants.

PLAINTIFF'S OFFER QF PROCF
REGARDING TESTIMONY OF
MICHAEL BURKS RE SPEED
Page 1 of 4.

C_ase No: 03-2-02056-3

PLAINTIFF'S OFFER OF
PROOF REGARDING
EXCLUDED TESTIMONY OF
MICHAEL BURKS
REGARDING SPEED

SHEPHERD ABBOTT CARTER
ATTORNEYS AT LAW
114 W. MAGNOLIA STREET, SUITE 300
BELLINGHAM, WASHINGTON 98225
PHONE (360) 647-4567 OR 733-37173
FACSIMILE (360) 647-9060
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COMES NOW plaintiff, through counsel, and in accordance with the court’s
oral instructions and the agreement of BNSF, provides the following offer of
proof regarding the coutt’s denial of plaintiff's request to call Michael Burks to
the stand to testify regarding the speed of the train before and at the time of the
accident on September 10, 2001. If plaintiff had been able to examine Michael
Burks as regards the speed of the train, his testimony would have been as
follows:

Question:  What did you tell the police officer was the speed of the train you
were the engineer on when you were a half mile south of the
crossing on September 10, 20017

Answer: 30 miles per hour.

Question:  Why did you tell the police officer you were going 30 miles per hour

when you were south of the crossing on September 10, 2001?
Answer: Because that was the speed limit for the train until we
. reached the crossing.
Question:  What do you mean speed limit?
Answer: I mean that I believed the maximum speed the train could travel
for more than a mile south of the crossing was 30 miles per hour.
Question:  Did you tell the police officer you slowed the train down before the

crossing?
Answer: Yes.
Question:  Why did you tell the police officer you slowed the train?
Answer: Because the speed limit-for the train when the lead engine entered

the Pine Street crossing was 20 miles per hour.
Question:  Again, what do you mean speed limit?

Answer: The maximum speed a train could be going when the front end of
The engine was heading into the Pine Street crossing was 20 miles
per hour,

PLAINTIFF'S OFFER OF PROOF SHEPHERD ABBOTT CARTER

REGARDING TESTIMONY OF

MICHAEL BURKS RE SPEED ATTORNEYS AT LAW
Page 2 of 4. [14 W. MAGNOLIA STREET, SUITE 300

BELLINGHAM, WASHINGTON 98225
PHONE (360) 647-4567 OR 733-3773
FACSIMILE (360) 647-9060
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Question:  When you were asked in Interrogatory No. 32 to “State how many
miles per hour you were traveling at the time of the impact
described in plaintiff's Complaint for Personal Injury,” why did you
respond: “Speed at all times were in compliance with federal
laws."” .

Answer: Because I understood and believed that the federal speed limit
south of the crossing was 30 miles per hour and I understood and
believed that the federal speed limit at the crossing was 20 miles
per hour.

Question:  Why did you believe those were the federal speed limits on

v September 10, 20017

Answer: Because those were the speed limits described on the July 19, 1999
Timetable No. 3, which speeds I was told by BNSF supervisors were
the maximum speeds allowed by federal law and therefore
understood and believed 30 and 20 were the maximum speeds
allowed by federal law.

Question:  Was Timetable No. 3, trial Exhibit No. _ 5_ .43,./ the Timetable in
Effect on September 10, 20017

Answer: Yes.

Further, if plaintiff had been allowed to further examine Mr. Burks
regarding his alleged movement of the train at the direction of the police, Mr.
Burks would have admitted that he was making that story up and would have
admitted that the attached testimony at his deposition, pages 35 and 45 through
46 as highlighted was true and correct when he made the answers and were true
and correct at the time of trial.

Respectfully submitted this 26" day of March 2007,
1
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Part VIHL.  TRAFHC CONTROL 5YSTEMS FOR
RAILRDAN — HIGHWAY GRADRE CROSSINGS
A GENERAL

8A~1 Pumetions e 0TS TSy St s g i g b
Traffic control syatems for railvond-highway grade evossings inalude
21l signs, signals, markings, and Hlumination dovices and thelr supports
glong highways approsching and ot railroad crossings at grage, The
funetior of these systams 18 to parmit safe and efficlent operation af rall
and highway traffic ovev créegings, Ceaffic control devices shall be con-
sigtent with the deslgn and applieation of the stundards conipined
heredn. o the purpone of installation, operation, and maintensnce of
devices constitnting traffic contrel systems at railcoad-highway grade
arosaings, I¢ Is vecoguized that any crossing of o public read and a rail
voad is nituated oy right-of«way avaflable for the uae of both highevay
traffio and raflvosd traffic on thelr respective roadwoys and tracks.
With due regayd for safety and for the integrity of operations by
- highway and railroad nsery, the highway agency and the raflroad ¢com-
pany are entitied Lo jointly ocenpy the right-of-way In the conduct of
theitr assigned duties. This vequirea joint responsibility tn the tratilc
contxo) function between the public ageney and the vailvoad. The deter-
mination of need ang oelection of davices at & grade orossing is made by
the publie agency with jurisdiational authority, Subject to such defermi-
nztion and aeloction, the design, installation und operation ghall be in
acsotdanee With the nrtional standards contained hevein.

~8A-2 Use of Standawd Devices

The grede erossing traffie contro} devices, systems, and practices
deseyibed herefn are intended for uga both iv new instalations and at
loertions whare genaral replacement of present apparabus s made, eon-
aistent with Federal ang State Jaws and regrelations. To stivnulnte affee-
five reaetion of vehicla oparators and pedestrians, thess devices, oyo-
temns, and practices utllize the five basle consideralionus design,
placement, operation, matntenance, and uniformity erployed generally
for traftic contro) devices and deseribed fully i section 14-2.

4A-83  Uniforin Provigiotte

All oigns ueed in grade erosging traffic control systems ahall be reflec-
torized to show the anme shape and color to an appreaching mororiet

BA-1
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both by day and by night. Reftectorization may be by one of the methods
deneribed i section 2A.~18.

Normally, whert the distance between tracks, measered along the
highway, exceeds 100 Ceel, additional Signe ov ofhey appraprinte traffic
conbrol Gevices should be used.

No olgi ot sigual chall be located in the center of an undivided rond-
way except b av island wifh bayrier cuxbs installed $n acsordnnce with
the general requirements of Puart ¥ with rinimum clearance of 2 feet
from the face of each eurh,

Wheve it 38 practieal, equipment housing ahould pravide a lateral
olearance of 80 feet from the rordway. Adequate cleavance should atso
he provided from trzeks in order to veduee the obstrustion to matoriats
sight distance snd to reduce the poosibility of Samage to the housed
squipment.

8A~4  Crorping Closure

Any Mghway grade crossing for which there is nol a domaastrated
need ghotld be closed,

BA~5  Tenffic Controls During Construction and Maintenance

Traffic cantrols for gtreet and highway constmetion and maintenance
operations nre disenssed in Part VI of thio manual. Similay trafiic con-
trol maethods should be used where highwry traffie fs sffected by con-
struction mnd vanintenanaee at grade eroosings.

Public and private agencies shovld meel to plan approprinta detowrs
and necensary aigning, marking, and flagging regnirementy Lor sneeeun-
ful aperations during the dowtug. Pertinent considerstions inchade
length of timc for erossing to be elosed, tyype of bruffic atfected, time of
day, materials and techniques of rapafr. Inconvenianee, delay, ang acei~
dent potentitd to affested tealfic ahould be minimized to the extent
practical, Prior notlce nhould be extended to alfeeled pubfic or private
ageneieo beforn blocknge or infrlngement on the {ree movement of ve-
hielea or fraina.

Construction or mainlenanoe techniques should not. axtensively pro-
Jong the closing of the crossing. The width and riding quallty of the
voadway surface at a grade rrossing should, ag 2 minimum, be restored
to corvagpond with the approaches to the drossing

AA~2
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B, SIGNS AND MARKINGS

8B-1 Purpose

Passive traffic conlro) sysiems, consisting of sigus, pavement markings,
and grade crossing iumination, identify and dircet altention Lo flic
location of a grade crossing. They persnit vehicle operaters and
pedestrians to take appropriate action,

Where rallroad iracks have been abandoned or their use disconlinued,
all related signs and markings shall be removed. A sign, TRACKS OUT
OF SERVICRE (R§-9) may be Installed until the tracks are removed or
covered (see Section $B-10).

813.-2 Raflrond Crossing (Crossbuck) Sign (R15-1, 2)

The railcond crossing sign, o regulatory sign, commonly identificd as the
“erossbuck'’ sign, as a mintmum shall be vihite reflectorized sheeting or

equal, with the words RATLROAD CROSSING in black fettcring. Asa’

mitivum, one crossbuck sign shall be used ou each roadway appronch to
avery grade orossing, atone or in combination vwith. other traffie conlrof
devlces. If thare are two or roore fracks between the signs, (he number of
tracks shiall be indicated on an auxilincy sign of inverted T shape mounted
below the crosshuck in the mnnner md at the hedghts indicated In fignre
-1 except that use of this auxliary sign is optional at crossings with
sutornatie gries, )

Wihere physically feastble and visible (o approaching waffic the
crossbuck sign shall be Instatied on the right hand side of the roadway on
each approash 1o the ¢rossing, ¥hore s engisteering study finds vestrieted
sight distance ov unfavorable road geometry, crossbuck signs shall be
pluccd bask to back or atherwise located so that two (roes are displayed to
that approach.

Crossbuck signs showld be located with respect o the roadway
pavement or shoulder in accordance with the eriteria in seclions 2A-2)
through 24-27 and figures 2-1 and 2-2 (pages 2A-9 and 2A-)0) and
slionld be located with respect to the neasest (rack in accordance with
signal locations in figure 8~7, {page 8C~6). The normal lateral clearances
(sac, 2A-24), 6 feet from the edge of the highway shoulder or 12 Feet. from
the edac of the traveled way in rural uxeas snd 2 feet from the face of the
curb in urban areas will ssually be atainable. Where unusual conditions
demand, variations determined by good judgment should provide the best
possible combination of view and safely clearances allainable,
occasionally uiilizing & lockiion on the Jeft-hand side of yhe roadway.

Appropriate details of R15-1 and R1$-2 are available in Standacd
Ilighway Slgns, ¥

601
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813 Railrond Advance Warnlrg Signs (W10-1, 2, 3, 4)

A Rajlroad Advance Waring (¥/10-1) sign shall be used on each road-
way in advance of every grade crossing except:

f.  On low-voluine, Jow-speed roagdways crossing mivor spurs or other
racks that are infrequently used and which are flagged by (rain crows.

2. In the business districts of wrban areas where active grade erossing
traffic contro) devices ave in usé,

3. Where physical conditions do niot permit even a partially effective
display of the sign,

Placemens of the sign shall be in accordance with Table -1, Section
2C-3 apd Scations 24-21 10 2A-27, except v residenydal or business
districts where low speeds are provalent, the signs may be placed a
nsnfmmnm distance of 100 feet from the crossing. On divided highvanys and

one-way roads, it is desiyable to erest an additional sign on the left side of

the roadway.”

The W10-2, 3, and 4 signs may be installed on highways that are paralicl
(o railroads, ‘The parpose of these signs is 1o warn 0 molorist making 3
wrn that a railroad crossing is ahead. Where thers is 160 feel or more

\’151‘12 {c
Key. §

bewween the railroad and the paraliel highway, a W10-{ sign should bein-

stalled in advance of the vailzond crossing apd the W10-2, 3, or 4 signs on
the parallel highway wonld not be neeessary.

YE0-1
306~ Dlamelet

W12 w9 Wile4
3011 X 301/ 30:’1 >: 30:! 30" ,\’ 30r!
833

[ Vit 2(:-)
Rer, 2
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8D-4  Pavement Markiugs

Pavement markings in advance of 2 grade crossing shall consist of an X,
the letters RR, & no passing marking (21ane roads), and certain transverse
lines. Tdentical markings shall be placed in cach approach lanc on alt
paved approaches 1o grade crossings where grade arossing signals or
automatic gales are located, and at a)} other grade crossings wher¢ the
prevailing speed of highway traffic is 40 mph or greater. When used, a

portion of the pavement marking symbol should be divectly opposile the | yyuia g
advance warning sign. If needed, supplemental pavement marking sym- | Rov. 8

bol{s) may be placed between (he advance warning sign and (he crossing.

‘The rasrkings shall also be placed at crossings wihere the engineering
studies mdicate there is a significant potential conflict between vehieles
and Lrains., Al minor crossings or in wrban areas, these warkings may e
omitted if engineering stody indicates that other devices mstalled provide
suitable control, .

The design of raflroad crossing pavermant markings shall be essentially
as ithistrated o figore 82, The symbols rad lefters are &longaled Lo allow
for the low angle at which they are viewed. All markings shall be
reflectarized white cxeept for the no-passing markings which shall be
reflectorized yellow.

3B-5  YHumination af Grude Crossings

AL grade crossings where 2 substantlal amount of railroad operation is
condueted ac night, particnlarly wheve teain speeds are low, vhiere cross-
ings are blocked for lomg periods, ‘or accident history jndicafes that
motovists experionce difficulty In sectng traing or contro} devices during
the hours of darkness, Ulumination st and adjacont to the crossing may be
installed to supplenent ather traffic control devices where an engingering
analvsis determines that better visitility of the train is needud. Regardiess
of the presence of other confrol devices, Numination will aid the motorist
in observing the prasence of railrond cars on g crossing whore the eradient
of the vehicwiar approaches is such that the headlights of an oacoming
vehicle shiae under or over the ¢ars.

Recommended types and location of Juminaites for giade crossing
sMumination ate contained in the American Nalional Standard Practice for
Roadway Lighting, RP8.* In any cvent, laminaires shall be 3o Jocated and
Bant therefrom so dirceied-as o nol interfere with aspeets of the adlvonrd
signal systern and not interfere with the fiekd of view of members of the
losomotive crew. .

80-5  Brempl Crossing Signs (R18-3, W1d-3a)
When authorized by faw or regnlation a supplemenial sign (R15-3)
bearing the word BXBMPT may be used bejow the Crossbuek and Track

v Avaitable from the Muminiales Bngincesng Seticry, Mow York, MY, 10000,

-4
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stgns al the crossing, and supplemantal sign (W10-1a) may be vsed below
et railroad advance warning sign. These Supplemental sigos sre Lo in-
form drivers of vekicles carrying passeagers for fiire, school buses carrying
children, or vehicles carryim, flammable or hazardous materials thal a
etop I8 not required al certain designated grade crossings, excopt wheo a
raln, locomotive, or other railread equipment is approaching or occupy-
ing the crossing or the driver's view of the sign is blocked.

- JEXEMPT

A15-3 Wi backgeound
¥W10-9n Yoilow bnckyraund

BB-F  Turn Restrictions

Ab a signalized highway interseotion within 200 feet of a grade erossing,
where the interseefion traffic control signals are preempted by the
approqoh of # train, al eoxisting turning movements toward the grade
crossing should be prohibiled by proper placernent of a NO RIGHT
TURN sign (R3-1) oy a RO LEFF TURN sign (R3-2) or bolh. In each,
case, these signs shall be visibls only when the restriction is to be effective.
A blank-oul, internally iluminated, ov olher sivnilar type sign may beused
1o accomplish this objective, The signs shall be red and black on white and
have z standard size of 247 % 24"

P ve LA et P

N O DO Nor
TURN STOP
ON ' ON

RED | ~|TRACKS

Senn T e R ]
R1Q-t ' RE-8
247 » 30 244 % B
8B-8 o Not Siop on Tracks Sign (R8-8) | vrii-11 o)
I fiov.

Whenever an engincering study deleeminies that the polenital for
vehicles stopping ou the Tzacks is high, a DO NOT STOP ON TRACKS
sign (R8-8) shovld be used. The sign may be Jocated on the vight side of

d0-8
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accigint hivrery, 2xf taed for sctive coatrol devices.

for all bipweysrail gracde orossings whers STOF sc YIELD alprw e
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259 Losxtlen of S350 Jimacd Yigld Slmn. IT0P AGAD  of YIELD ARLAD Adviccs
vernien 4ip shall alse e ostalivd, '
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he road on the nesr or far side of (he grade crossing, whichever provides
better visibility to e molorist to observe he sign and be able to comply
with ils message. On multi-lane roads and one-way roatways 4 sccond sign
may be placed on the near or far left side 10 the grade crossing to further
improve visibility, Placement of the R8-8 sign(s) should be determined as
parl of the engineering stmdy.

80-9 STOP Slgns af Grade Crossiugs (R1-1, Wi~ 1)

The use of the STOP signs at rallroad-highway grade crossings <MH bf

limited 1o thost grade crossings scleeted afier necd is established by a
detailed traffic engingering study, Sueh crossings should have the fallow-
ing characleristics:

1. Mighway should be secondary in character with low {calfic counts,

2. “Train waffic showld be substantial. '

3. Linc of sight to an approaching irain is restricted by physical
featitres such that approaching traffic is required 1o reduce speed to 10
miles par hour or Jess in order (o stop safely. )

4. At the stop bar, there ypust be sufficient sight distance down the
trock 1o afford axaple time for a vealele to cross (e track before the
acrival of the train,

The eogineering study may determing other compelling reasons for the
need Lo install a STOP slgn, however, this showld only be aw irdatim
measure wnti) aelive weaffic contrel signals can be installed. STOP signs
shall not be used on primary ghronugh highways or at grade erossings with
active traffic conirol devices.

Whenever 2 STOP sign is instalied at a grads crossing, a Slop Ahcad
sign shall be insLallod in advance of the §TOP sign.

8810 Traeks Ouvl of Sevvice %pn {1e-9)

The TRACKS OUT QF SBRVICE sign (R8-9) is intended foc use 4l a
cu) sing in liew of the Railread Crossing sign {RiS-1, 2) when a railroad
rack has been abandoned or its use discontinued, This sign (R8-9) shail be
Jcmovcd when the fracks ave been removm or covered,
AT,

[TRACKS
OUT OF
SERVICE

RO-&
W ow

84..7

Vin-1t (¢}
Rev. §

Vii-5 {c
floy. 2 )

Vit 16 (2}
sy, &
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Add tha following naw naction:
Bfi~1) Low Grawhd Cleavahee Crossings (H10-9)

rail~blgnuay grade crossings with a eharp rise orx depression in
the profile of tha roud nedr the »dila may vaguixe additional
shgning. Whenevey eenditlons sre sufficiently abrupt Lo creato a
hang-up of long wvhanlbase vehicles or Lrdilers with low yround
cleavancs, the “Low Cround Cleayxancs” (W10-3) vaxning eymbol nign
nhx1) be installed in advance of the crossing. MNew warning
wynbol signn tdeh ag this which m3y not be readlly recognizalla
by tha publie, ehall he accompanied by an oducntlohal plaque
which iy to rvemain in place for at least ) years atter inilisl
ingtallathlon {see sectlon 2A-13). The Abpropwiata anloey of thia
clgn Lo yallow background with bhlack vywhold and horder. A
supplementn) nurasge such xs “Ahsnd,’ "Hext Crosuing,” on ‘Use Mext
cronalng’ {(with aparopriate sryown) should be placad nt the
noareat {ntartecting xoad whove a vehiclo can detour of ab w
poink on tha roadwsy wids cnangh to permit o U-Turn,

thore ave aohe tall~highway grade crocsings whers angincering
{nvestigation of roadway qeometyic and oparating conditions
confiyrm that vehiwle npoeda scxons the waliroad tracke shoudd be -
at longt 10 sph bolow the postad spacd 1mit, Yo lnsure that ths
vohlola drlver does nobt ose contrsl wiile uzing the arosging,
voxd megasge signa fueh av “Buep,” Dip,’ or *Rough ¢ransing’ wlth
an ndviaory spvod plate Ls an appropriave {nztallation trestment.
Informstion on wailroad ground clearvanee requlrensento le¢ sipo
avalloble lpn tha American Railwasy Bngineaering Aesvociation fackion
#-2-2 or the Amuricesn Anaoclatifoh of Ftatce Highvay and
Tronuporbsltion ¢fficialts Pollay on Guometrla Bezign of Bighwavs
angd Streeun,
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C. SIGNALS AND GATES

§C-1 Purpose aud Meaning

Active traffic control systems inform motoristsand pedestrians of the
approach or presence.of trains, locomotives, or railroad cars on grade
crossings. The meaning: of Hashing light signals and gates shall be as
defined in the Uniform Vehicle Code (secs, 1-701 & 11-703, Revised
{968). *

When tracks are not in service, the gate arms shall be removed. The
signal heads shall be hooded, turned or removed to clearly indicate that
they are not in opcration.

§C-2 Flashiug Light Signal—Fost Mounted

When indicating the approach or presence of a train, the flashing fight
signal, itlustrated in figure 8~3, shall display toward approaching highway
traffic the aspect of two red lights in a horizontal line flashing alternately.
As shown in figure 8-3, the typical flashing light signal assembly o a side
of the roadway location includes a standard crossbuck sign and, where
there is raore than one track, an auxiliary “number of tracks’' sign, all of
which indicate to vehicle operators and pedestrians at al} times the location
of a grade crossing. A bell may be included in the assembly and operated
in conjunction with the flashing lights. Bells are a particularly suitable
warning for pedestrians and bicyelists.

The flashing light signals should normally Le placed to the right of
approaching highway traffic on all roadway approaches to a crossing.
They should be located laterally with respect lo “the highway in
conformance with fizure 8-6, (page 8C-5) except where such Jocation
would compromise signal display effectivencss. As stated in section 8A-3,
if it is practical, equipment housings (controller cabinets) should have a
lateral clearance of 30 feet from the roadway and adequate clearance from
the tracks. “Where conditions wacrant, cscape areas, altepuaiors, or
guardraifs should be provided.

Additional pairs of lights may be mounted on the same supporting post
and ditected toward vehicular traffic approaching the crossing from other
than the principal highway route. Such may well be the case where there
are approaching routes on roadways closely adjacent to and paraliel to the
railroad. AL crossings of a highway with traffic in boib directions, back-
to-back pairs of lights shall be placed on ¢ach side of the tracks. On one
way streets and Qivided highways, signals shall be placed on the approach

+ Available from Northwestern University, P.O. Box 1409, Evanston, 1, 60204

Vi~ 16 (¢}
Rov, 5

A-46



side of (he crossing normally on both sides of the roadway and may be
cquipped with back lights. Typical Jocation plans for signals are shown in
figurc §-7, (page 8C-6).

YOP OF FOUNDATION TO BE
AT THE SAME ELEVATION

AS THE SURFAGE OF THE
TRAVELED WAY AND HO
SMORE THAN 4 IHGHES
ABOVE THE SURFACE OF
THE GROUND. {FOR CURD
SECTIONS $EE FIGURE 8-6)

b =6 MIN = §'~ 67 MAK e

\-ccncwu or
ROADVIAY .

(SR

Figure 8-3.  Typical floshing light signalepact matnted,

8C-3 Flashing Light Signal--Cantilever Supported

Where required for better visibility to approaching wraffic, particularly
on multi-tanc approaches, cantilevered fashing light signals are used in
the manner showm in figure B-4. In addiion to the flashing lights
cantilevered over the roadways, Mashing lights should usually be piaced on
the supporting post. )

Although cantilever signals are more conmmonly used on muitilane
highways, they are also suitable for other locations where additional
emphasis is needed. These lotations may include high speed fural
highways, bigh volmne (wo-lane hLighways, o specific locations where
there are distractions. If one pair of cantilever flashing lights would be
visible to drivers in all approaching Janes, except the right lanc which has a

8C-2
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Figure 8-4. Typicol flashing light signal-~contilaver supported.

view of the post mouunted signals, other flashing lights «re not required on
the cantilever arm. A pair of Jights overhead for each approaching lane is
not required, inasmuch as the warning aspect is at al} times identical for
all,

Breakaway or frangible bases shall not be used for cantilever sigaal
supports. Where conditions warrant, cscape area, attenuators, or properly
designed guardrails should be provided.

8C-4 Antomatic Gate

An antomatic gale is a traffic contral deviee used as an adjunct to
flashing lights. The device consists of a drive mechanism and a fully
reflectorized red and whiic striped gate arm with lights, and which in the
down position extends across the approaching lancs of highway traffic

abont 4 fect above the top of the pavement. The flashing light signal may.

e supponcd o the same post with the gate mechanism ot separately
mounted. A schematic view of the gate arm in the down po-snmn is shown
in figure 8--5. This view does not show any of the several mechs anisms vsed
ta raisc and lower the arny

In its normal uprighl position, when ao train is approaching or
occupying the crossing, the-gate arm should be cither vertical ot nearly so
(fig. 8-6). Typical minimum clearance is 2 feet from face of vertical curb
to closest part of signal or gate arm in its upright position for & distance of
7 feet above Lhe crown of the roadway. Where therc is no curb,
minimum horizontal clearance of 2 feet from édge of a paved or surfaced
shoulder shall be provided with a minimum cicarance of 6 feet from 1he

8G-3
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Figure 8-5. Schematic view aof autormatic gate,

edge of the traveled roadway. Where gates are located in the median, -

additional width may be required to provide the minimumn clearance for
the counterweight supporls. Where conditions warrant, cscape rouies,
attenuators, or guardrails should be provided.

In a normal sequence of operation the Rashing light signals and the
lights on the gate arm in ils normal upright position are aclivated
immediately upon detection of the approach of a train. The gate arm shafl
start its downward motion not less than 3 sceonds after the signal lights
start to opcerate, shall reach its horizontal position before the arrival of any
train, and shall remain in that position as long as the train occupies the
crossing. When the train clears the crossing, and no other train is
approaching, the gate arm shall ascend Lo its upright position normally in
rot more than 12 seconds, lollowing which the flashing lights and the
lights on the pate arm shall cease aperation. In the design of individual
instaliations, consideration should be given to timing the operation of the
gale arm to accommodate slow moving trucks. Timing the operation of
the gate arm shall be coordinated with the pre-emption sequence of
adjacent traffic contral signals.

Typical location plans Tor automatic gates at crossings are shown in
figure 8-7. Component deiails are deseribed in section §C-7.

BG4
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Typical minimum clearance is 2 feet
from face of vertical curb to closess
part of signal or gate arm in its
upright position for a distance of

17 feet above the crown of the
roadway.

Where there is no curh, a mintmum
hotizontal clearance of 2 feet from
edge of a paved or surfaced shoylder
shall be provided with 3 minimum
clearance of § feet from the edge of
the traveled roadway where there is
no curb or shoulder, the mininmum
horizontal clearance shall be 6 feet
from the edge of the roadway.

Where gates are located in the median,
additional width may be required to
provide the minimum clearance for
the counterweight supports.
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Figurn B-6.  Typiol doacunces for flashing light dgnals and ovlomatic gates.

8C-5 Train Deteclion

To serve their purpose of advising motorists and pedestrians of the
approach or presence of irains, locomoltives, or railroad cars on grade
crossings, the devices employed in active traffic control systems shall be
actuated by some form of train detection, Generally the method is
automatic, requiring no personnel to operate it, although a small number
of such- installations ave still operated under manual control. The
automatic method currently uses the raileéad cirenit, ¥

ailroad circuits insofar as practical shall be designed on the fail safe

principle, which uses closed cireuits.

* Definition: “Raslosd Cicuit-A contrnl cireuit which inclodes all train movement detection and logic
companeits whizh are physically and/or elecirically inteprated vith tack structiies or assotisted wmanual
control.”

B8C-§
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Or racks where trains operale at speeds of 20 mph or higher, eircuits
controlling autorsalic flashing light signals shall provide for & miniranm
operation of 20 seconds before arrival of any (rain on such track. On other
tracks used for switching and assembling (rains a means shall be provided
o warn approaching highway traffic. For automatic gate operation,
circuits shall provide for the operating sequence described in seclion 8C-4,

Where the speeds of different trains on a given track vary considerably
under normal operation, speciat devices or circuits should be installed Lo
provide reasonably uniform notice in advance of &l train movements over
the crossing. Special control features should be used to eliminate the
effects of station stops and switcling operations within approach contrel
circuits.

8C~6 Traffic Signals al or Near Grade Crossings

When highway intersection tralfic controf sighais are within 200 feet of
a grade czossing, control of the (raffic flow should be designed to provide
the vehicle operators using the crossing & measure of safely at lcast cqual
to that which existed prior to the installation of such signafs. Accordingly,
design, installation, and operation should be based upon a total systems
approach in arder that all relevant features may be considered,

When the grade crossing is equipped with an active waffic control
system, the normal sequence of highway intersection signal indications
should be preempted upon approach of trains to avoid entrapment of
vehicles on the crossing by conflicting aspects of e highway (raffic
signals and the grade crossings signals. This preemption feature requices
an clectrical circuit between the control relay of the grade crossing warning
system and the traffic controller. The ¢iveuit shall be of the closed cireuit
principle, that is, the traffic signal controller is normally energized and the
circuit is wircd through a closed contact of the energized control relay of
the grade crossing warning system. This is to establish and maintain the
preampiion condition during the time that the grade crossing signals arcin
operalion. Where mulliple o successive presmplion may ocenr from
differing modes, train actuation should reccive Jirst priosity and
emerglney vehicles second priority.

Where z signalized bighway intersection is adjacent to @ grade crossing
not provided with an active iraffic control sysiem, the possibility of
vehicles being wepped on the crossing remains and preemption of the
signal controller is usually required. However, & some locations, the
characiesistics of the crossing and intersection arca along with favorable
speeds of both vehicular and train Leaffic may permil alternate methods of
warning raffic. Where preemplion of the traffic signal control is
determined to be desirable, consideration shonld be given to the
installation of aciive {raffic control devices al the grade crossiag.
inasmich as the cost of the grade crossing devices wonld usually represent

8G-?
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a minor 2ddiBon 1o the cost of the railroad circuits reguived for the
preemption fuaction,

Except under unusual cireumstances, preemplion should be limited to
the highway intersection (raffic signals within 200 Teet of the grade
crossing.

The preemption sequence fnitialed when the' train first snters the
approach circuit, shall at once dring into effect a highway signal display
which will permit traflic to clear th tracks before the train reaches the

rossing. The preemption shall not cause any short vehicular clearances
and all necessary vehicular clearances shall be provided, However, becanse
of the relative hazards involved, pedestrian elearances may be abbreviated
in arder to provide the track clearance display as carly as possible.

To avoid misinterpretation during the time the dear-oul signals are
green, consideration shovld be given (0 the use of 12-inch red lenses in the
signals which govern highway taffic movement over the crossing with
adequately screened or louvered green lenses in the clear-out signals
beyond the crossing.

After the track clearance phase, the highway intersection (raffic control
signals should be operated to permil vehicle movements that do hot ¢ross
the tracks, but shall not provide a through ciccular green Or arrow
indicalion for movements over the tracks. This does not prohibit green
indications for highway waffic movements on a roadway paralleling the
wracks. : ’ .

Where fcasible, traffic controi signais near grade crossings should be
operated so that vehicles arc nol requiced to stop on the tracks cven
though in somc cases this will increase the weiting time. The exact nalure
of the dispiay and the location of the signals to accomplish this will depend
on the physical relationship of the iracks to the intersection avea,

Highway traffic control signals shall not be used on mainline raitroad
crossings in licu of flashing light signals. Uowever, ai industrial track
crossings and other places where (rain movements are very slow (as in
switching operations), highway traffic controf signals may be vsed in jien
of conventional flashing light signals to warn vchicle operaioss of the
approach or presence of a train. The provisions of this part relating to
traffic signal design, installation, and operation are applicable as
appropriate where highway affic signals are so used. Several typical
tailroad preensption sequences are fully Hlustrated in the traflic Controi
Devices Handhook.

§C-7 Component Details

Gate arms shal) be fully reficcterized having diagonal stripes slternateiy
red and white at 16-inch intervals measured horizontally and shall have at
least thiee 1ed lights as indicated in figure 8-S (page 8C.4).

8C-3
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When activated, the gate arm light nearest the tip shail be jlhaminated
continuousiy and the other two lights shall Rash altcrnately in unison with
the flashing light signals.

Flashing light units shall flash alternately. The number of flashes per
minute for cach incandescent lamp shall be 35 minimum and $5
maximum, Each lamp shall be illuminated approximately the same length
of time, Total time of illumination of cach pair of incandescent lamps
shall be practically the entire operating time,

Where local conditions will peranit, a lateral cscape route to the right of
the highway in advance of the grade crossing traffic control device should
be kept free of guardrail or other ground obstruction. Where guardrail is
not deemed necessary nor appropriate, rigid non-yielding type barriers are
not to be used for protecting signal supports. In industrial or other areas
involving only low-speed highway traffic and where signals are valnerable
{0 damage by turning truck traffic, ring type guardrail may be installed o
provide protection for the signal assembly. ’

The samc lateral clearances and roadside safety features should apply to
flashing light signal and automatic gate locations on both the right and left
sides of the roadway.

Two sizes of lenses, §-inch diameter and 12-inch diameter, are available
for flashing light signa) units. The larger lens provides somewhat better
visibility. In choosing between the lwo sizes of lenses, consideration
should be given to the principles stated in scction 4B-8 for choosing
betweea the 8-inch and [2-inch lenses for use in highway intersection
traffic control sighals.

The requirement for storage battery sousce of stanclard power for signal
and gate operation during outages in the primary poser source limits the
operaling voltage to 10 and the maximur lamp waliage 3s generally 25,

Many other details of grade crossing tralfic control systems which are
not se: forth herein are contained in references in 1A~7.

A-54



8D~ 1 belemon of Systems and Devices

The sclcctlon of traffic control devices at a gradc crossing is determined
by pubhc wgcncms havmg JmlSdICtIOnal rcsponﬂbzhty at specific locations.

1. post mounted flashmg Tig} 1t‘ﬂgnals to = ' ‘
2. automatic gates combined with

(a) post mournted flashing light signals,

(b} cantilever flashing light signals, or

(¢) combination of the above

Any of the foregoing may or may not incorporate a bell.

Due to the large number of significant variables which must be
considered there is no single standard system of active traffic control
devices universally applicable for grade crossings. Based on an engineering
and traffic investigation, a determination is made whether any active
traffic control system is required at a crossing and, if so, what type is
appropriate, Before a new or modified grade crossing traffic control
system is installed, approval is reqmred from the appropriate agency
within a given State.

801
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RCW 46.61.050:

(1) The driver of any vehicle, every bicyclist, and every pedestrian shall
obey the instructions of any official traffic control device applicable
thereto placed in accordance with the provisions of this chapter, unless
otherwise directed by a traffic or police officer, subject to the exception
granted the driver of an authorized emergency vehicle in this chapter.

(2) No provision of this chapter for which official traffic control devices
are required shall be enforced against an alleged violator if at the time
and place of the alleged violation an official device is not in. proper
position and sufficiently legible or visible to be seen by an ordinarily
observant person. Whenever a particular section does not state that
official traffic control devices are required, such section shall be effective
even though no devices are erected or in place.

(3) Whenever official traffic control devices are placed in position
approximately conforming to the requirements of this chapter, such
devices shall be presumed to have been so placed by the official act or
direction of lawful authority, unless the contrary shall be established by
competent evidence. ’

(4) Any official traffic control device placed pursuant to the provisions
of this chapter and purporting to conform to the lawful requirements
pertaining to such devices shall be presumed to comply with the
requirements of this chapter, unless the contrary shall be established by
competent evidence.

RCW 46.61.345:

The state department of transportation and local authorities within their
respective jurisdictions are authorized to designate particularly
dangerous highway grade crossings of railroads and to erect stop signs
at those crossings. When such stop signs are erected the driver of any
vehicle shall stop within fifty feet but not less than fifteen feet from the
nearest rail of the railroad and shall proceed only upon exercising due
care.
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RCW 46.61.190(2):

(1) Preferential right-of-way may be indicated by stop signs or yield signs
as authorized in RCW 47.36.110.

(2) Except when directed to proceed by a duly authorized flagger, or a
police officer, or a firefighter vested by law with authority to direct,
control, or regulate traffic, every driver of a vehicle approaching a stop
sign shall stop at a clearly marked stop line, but if none, before entering
a marked crosswalk on the near side of the intersection or, if none, then
at the point nearest the intersecting roadway where the driver has a view
of approaching traffic on the intersecting roadway before entering the
roadway, and after having stopped shall yield the right-of-way to any
vehicle in the intersection or approaching on another roadway so closely
as to constitute an immediate hazard during the time when such driver is
moving across or within the intersection or junction of roadways.

(3) The driver of a vehicle approaching a yield sign shall in obedience
to such sign slow down to a speed reasonable for the existing conditions
and if required for safety to stop, shall stop at a clearly marked stop line,
but if none, before entering a marked crosswalk on the near side of the
intersection or if none, then at the point nearest the intersecting roadway
where the driver has a view of approaching traffic on the intersecting
roadway before entering the roadway, and then after slowing or
stopping, the driver shall yield the right-of-way to any vehicle in the
intersection or approaching on another roadway so closely as to
constitute an immediate hazard during the time such driver is moving
across or within the intersection or junction of roadways: PROVIDED,
That if such a driver is involved in a collision with a vehicle in the
intersection or junction of roadways, after driving past a yield sign
without stopping, such collision shall be deemed prima facie evidence of
the driver's failure to yield right-of-way.
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WAC 468-95-010:

The 2003 Edition of the Manual on Uniform Traffic Control Devices for
Streets and Highways (MUTCD), published by the Federal Highway
Administration and approved by the Federal Highway Administrator as
the national standard for all highways open to public travel, was duly
adopted by the Washington state secretary of transportation. Revisions
are incorporated into the November 2003 Edition of the MUTCD, except
as may be modified herein, when published by the Federal Highway
Administration. The manual includes in part many illustrations, some of
which depend on color for proper interpretation. The code reviser has
deemed it inexpedient to convert these regulations and illustrations to
the prescribed form and style of WAC and therefore excludes them from
publication. The document is available for public inspection at the
headquarters office and all region offices of the Washington state
department of transportation. Further, each city, town, and county
engineering office in the state will have a copy of the MUTCD, with
revisions and modifications for Washington, in its possession.

49 C.F.R. 212.101(d):

. The FRA encourages further State contributions to the national railroad
safety program consistent with overall program needs, individual State
capabilities, and the willingness of the States undertake additional investigative
and surveillance activities.

49 C.F.R. § 5.5(a):

Any person may participate in rule making proceedings by submitting written
information or views. The Secretary may also allow any person to participate in
additional rulemaking proceedings, such as informal appearances or hearings,
held with respect to any rule.

49 C.F.R. §5.11(a):

Any person may petition the Secretary to issue, amend, or repeal a rule or for a
permanent or temporary exemption from any rule.
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49 C.F.R. § 217.7:

(a) On or before December 21, 1994, each Class | railroad, Class |l railroad, the
National Railroad Passenger Corporation, and each railroad providing commuter
service in a metropolitan or suburban area that is in operation on November 21,
1994, shall file with the Federal Railroad Administrator, Washington, DC 20590
one copy of its code of operating rules, timetables, and timetable special
instructions which were in effect on November 21, 1994. Each Class | railroad,
each Class Il railroad, and each railroad providing commuter service in a

. metropolitan or suburban area that.commences operations after November 21,
1994, shall file with the Administrator one copy of its code of operating rules,
timetables, and timetable special instructions before it commences operations.

(b) After November 21, 1994, each Class | railroad, each Class Il railroad, the
National Railroad Passenger Corporation, and each railroad providing commuter
service in a metropolitan or suburban area shall file each new amendment to its
code of operating rules, each new timetable, and each new timetable special
instruction with the Federal Railroad Administrator within 30 days after it is
issued.

(c) On or after November 21, 1994, each Class lll railroad and any other railroad
subject to this part but not subject to paragraphs (a) and (b) of this section shall
keep one copy of its current code of operating rules, timetables, and timetable
special instructions and one copy of each subsequent amendment to its code of
operating rules, each new timetable, and each new timetable special instruction,
at its system headquarters, and shall make such records available to
representatives of the Federal Railroad Administration for inspection and copying
during normal business hours.

49 U.S.C.A. § 20103(a):

The Secretary of Transportation, as necessary, shall prescribe regulations and
issue orders for every area of railroad safety supplementing laws and regulations
in effect on October 16, 1970.
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49 U.S.C.A. § 20103(e). [Emphasis added]:

The Secretary shall conduct a hearing as provided by section 553 of title 5
when prescribing a regulation or issuing an order under this part, including a
regulation or order establishing, amending, or providing a waiver, described in
subsection (d), of compliance with a railroad safety regulation prescribed or order
issued under this part. An opportunity for an oral presentation shall be provided.

49 U.S.C.A. § 20105(a). [Emphasis added]:

The Secretary concerned may prescribe investigative and surveillance activities
necessary to enforce the safety regulations prescribed and orders issued by the
Secretary that apply to railroad equipment, facilities, rolling stock, and operations
in a State. The State may participate in those activities when the safety
practices for railroad equipment, facilities, rolling stock, and operations in
the State are regulated by a State authority and the authority submits to the
Secretary concerned an annual certification as provided in subsection (b) of this
section.

49 U.S.C.A. § 20106(2)(a). [Emphasis added]:

.. . A State may adopt or continue in force an additional or more stringent law,
regulation, or order related to railroad safety or security when the law, regulation, -
or order (A) is necessary to eliminate or reduce an essentially local safety or
security hazard . . . ' '

49 U.S.C.A. § 20113(a). [Emphasis added]:

(a) Injunctive relief.--If the Secretary of Transportation does not begin a civil
action under section 20112 of this title to enjoin the violation of a railroad safety
regulation prescribed or order issued by the Secretary not later than 15 days
after the date the Secretary receives notice of the violation and a request from a
State authority participating in investigative and surveillance activities under
section 20105 of this title that the action be brought, the authority may bring a
civil action in a district court of the United States to enjoin the violation. . .
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COURT'S INSTRUCTION NUMBER 11 TO THE JURY:

Plaintiff claims that defendant was negligent in one or more of the
following respects:

1. Failure to exercise reasonable care in designing the railroad
crossing;

2. Failure to exercise reasonable care in maintaining proper visibility
at the crossing;

3. Failure to exercise reasonable care in operating the train given all
the conditions at the crossing;

4. Failure to exercise reasonable care in providing warning, in addition

to sounding the horn, to traffic that a train was approaching;

Plaintiff claims that one or more of the above facts was a proximate cause
of injuries and damages to plaintiff. The defendant denies these claims.

The defendant claims as an affirmative defense that the plaintiff was
contributory negligent in failing to exercise due care.

1. She failed to use ordinary care in driving into the path of the
oncoming train.
2. She failed to recognize from numerous signs, markings, and

warnings that the railroad crossing was dangerous unless she took
reasonable steps to avoid the danger, and she failed to take the
reasonable steps necessary. '

3. ‘She failed to yield right of way to the train.

4. She failed to heed the warning of the oncoming train.

Defendant claims that one or more of the above acts was a proximate
- cause of injuries and damages to plaintiff. The plaintiff denies these claims.

The defendant claims that the plaintiff's conduct was a prox1mate cause of
plaintiff's own injuries. The plaintiff denies these claims.

In addition, the defendant claims that the City of Bellingham was neghgent
in one or more of the following respects: :

1. Failure to exercise reasonable care in designing the railroad
crossing;
2. Failure to exercise reasonable care in maintaining proper visibility

at the crossing.

Defendant claims that one or more of the above acts was a prOX|mate
cause of injuries and damages to plaintiff.
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COURT'S INSTRUCTION NUMBER 13 TO THE JURY:

Plaintiff has the burden of proving each of the following propositions by a
preponderance of the evidence on plaintiffs’ claim of negligence:

First, that the defendant acted, or failed to act, in one of the ways claimed

by the plaintiffs and that in so acting, or failing to act, defendant was negligent;
' Second, that the plaintiff was damaged;

Third, that the negligence of defendant was a proximate cause of damage
to plaintiffs.

Defendant has the burden of proving both of the foIIowmg propositions:

First, that the plaintiff acted, or failed to act, in one of the ways claimed by
defendant, and that in so acting or failing to act, the plaintiff was negligent;

Second, that the negligence of the plaintiff was a proximate cause of the
plaintiffs own damage and was therefore contributory negligence.

Before a percentage of negligence may be attributed to the City of
Bellingham, defendant has the burden of proving each of the following
propositions:

First, that the City of Bellingham was negligent; and

Second, that the city of Bellingham’s negllgence was a proximate cause of
the injury or damage to plaintiff.

COURT'S INSTRUCTION NUMBER 15 TO THE JURY:

A statute in Washington requires that when a stop sign is erected at a
grade crossing of a railroad the driver of any vehicle shall stop within fifty feet but
not less than fifteen feet from the nearest rail of the railroad and shall proceed
only using due care.

COURT’S INSTRUCTION NUMBER 19 TO THE JURY:

An administrative rule in Washington provides that the Manual on Uniform
Traffic Control Devices for Street and Highways (MUTCD), 1988 edition, and
-future revisions approved by the Federal Highway Administrator has the authority

of law.
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COURT'S INSTRUCTION NUMBER 20 TO THE JURY:

The MUTCD reads, in part, as follows:

With due regard for safety and for the integrity of operations by highway
and railroad users, the highway agency and the railroad company are entitled to
jointly occupy the right-of-way in the conduct of their assigned duties. This
requires joint responsibility in the traffic control function between the public
agency and the railroad. The determination of need and selection of devices at a
grade crossing is made by the public agency with jurisdictional authority. Subject
to such determination and selection, the design, installation and operation shall
be in accordance with the national standards contained herein. -

COURT'’S INSTRUCTION NUMBER 21 TO THE JURY:

- The Manual on Uniform Traffic Control Devices at the railroad crossings
recommends that the stop bar at railroad crossings be placed 15 feet from the
nearest rail.
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