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L IDENTITY AND INTEREST OF AMICUS CURIAE
The ACLU of Washington is a nonprofit, nonpartisan 25,000 member

organization dedicated to the principles of liberty embodied in the U.S.
Constitution and Washington constitution. The ACLU opposes the death
penalty, regardless of the chosen method of execution. I has participated
in death penalty litigation in Washington for many years, including having
amicus briefs accepted by this Court in several capital cases. '

18 ISSUE ADDRESSED BY AMICUS

Would executing the Petitioners by lethal injection violate the
Cruel Punishment Clause of Washington’s Constitution?

IIl. STATEMENT OF THE CASE

Petitioners presented compelling evidence at trial of defects in the ev-
er-changing lethal injection protocol the Department of Corrections
(DOC) planned to use to carry out the executions of Messrs. Stenson, Gen-
try and Brown. Op. Br. of Appellant at 5-27. DOC’s medical director re-
signed? because of ethical concerns regarding participating in an execu-
tion, and the entire execution team resigned because the trial court granted
discovery of the team’s medical training (Petitioner Br. at p. 9-10). The

medical competency of the team thus remains unknown. The trial court

! See Inre PRP qf Stenson, 150 Wn.2d 207, 76 P.3d 241 (2003); /n re PRP of Stenson,
153 Wn.2d 137, 102 P.3d 151 (2004); and State v. Cross, 156 Wn.2d 580, 132 P.3d 80
(2006).

: seattletimes.nwsource.com/html/localnews/2008558781_execution25m.html



rejected Petitioners’ state constitutional challenge, ruling that "for purpos-
es of this case," the state constitution’s cruel punishment clauses was no
different than the Eighth Amendment." CP 3207, 3214-15.

IV.  SUMMARY OF ARGUMENT

Washington’s Cruel Punishment Clause (Wash. Const. Art. 1, § 14)
affords greater protection than the Eighth Amendment. Defects in Wash-
ington’s method of execution and capital punishment system demonstrate
that it is time for Washington to stop “tinkering with the machinery of
death” and rule the executions of Petitioners to be unconstitutional.

V. THE HISTORY OF EXECUTIONS IN WASHINGTON DE-
MONSTRATES THAT ALL METHODS ARE FLAWED

Washington’s territorial legislature first enacted a statute mandating
the penalty of death for anyone convicted of first degree murder in 1854.3
Washington executed 23 individuals in the late 1800s.* Before the turn of
the century, hanging was the nearly “universal form of execution.” State v.
Frampton, 95 Wn.2d 469, 492, 627 P.2d 922 (1981). The 1854 Territorial
Law provided: “The punishment of death prescribed by law must be in-
flicted by hanging by the neck.”” The Criminal Practice Act of 1873 con-

tained an identical provision,® as did the 1881 Code of Washington.’

Act of April 28, 1854, 1854 Wash. Laws 75, 78.

http //deathpenaltyinfo.org/deathpenaltystats.xls (“DPIC Spreadsheet”).
]854 Wash. Laws p. 125 §123 (“Hanging Statutes™).

® 1873 Wash. Laws p. 244, §289.



Historians report that lethal injection was considered a potential execu-
tion method in the United States as early as 1888. A New York commis-
sion searching for an acceptably humane method of execution rejected le-
thal injection, in part because of the concern that the public would link the
practice of medicine with death.? At the time Washington enacted its con-
stitution in 1889, 48 states used hanging as the method of execution.
Campbell v. Wood, 18 F.3d at 662, 697-98 (9th Cir. 1994) (Reinhardt, J.,
dissenting). These hangings usually occurred in public.’

In 1909, the Washington legislature eliminated automatic death sen-
tences and made first degree murder punishable by either life imprison-
ment or death, at the trial judge’s discretion. ' According to DOC, 15 men
were executed between 1904 and 1911."" These executions were not with-
out controversy and in 1913, the Washington legislature abolished the
death penalty. '? According to news accounts, a wave of legislative reform

occurred in Washington after women were given the right to vote in 1911.

” 1881 Code of Wash. at p. 207, § 1131.
¥ Deborah W. Denno, The Lethal Injection Quandary: How Medicine Has Dismantled the
Death Penalty, 76 Fordham L. Rev. 49, 64 (2007) ( “Lethal Injection Quandary™).

Casey L. Ewart, Use of the Drug Pavulon in Lethal Injections: Cruel and Unusual?, 14
Wm. & Mary Bill of Rts. J. 1159, 1161 (February 2006). For a gripping story of the pub-
lic 1900 hanging of a possibly innocent man in Spokane, Washington, see Dick Krutch, 4
Hanging in Spokane: The 1897 Case of State of Washington vs. George Webster, Wash-
ington State Bar Magazine (Dec. 2009), available at www.wsba.org.

' Act of March 22, 1909, ch. 249, §140, 1909 Wash. Laws 890, 930.
1 See Dept of Corrections List of Executed Men, at http://www.doc.wa.gov/-

gffengerinfo/capitalgunishment/executedlist.asp (referred to hereafter as “DOC Executed

List”).
2 See Act of March 22, 1913, ch. 167, §1, 1913 Wash. Laws 581.



One of the reform measures was the abolition of the death penalty, per-
ceived by many legislators as barbaric.'® Arguments advanced included
the fact that executions had not lessened crime, was unjust and was inhu-
mane.'* This change led to a ten year respite in executions.

The state legislature reinstated the death penalty in 1919."5 From 1919
to 1963, Washington hanged 58 men'® While Washington retained
hanging, other states and countries rejected it as too barbaric. In the 1950s,
Great Britain concluded lethal injection was no better than hanging.'” At
the same time, numerous challenges to the constitutionality of capital
punishment were making their way through federal courts. Washington’s
death penalty statute was ruled unconstitutional by Smith v, Washington,
408 U.S. 934, 92 S. Ct. 2852, 33 L.Ed.2d 747 (1972), when the U.S.
Supreme Court vacated a Washington death sentence under Furman v.

Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L.Ed.2d 346 (1972).

B See HistoryLink Essay, Washington abolishes the death penalty on March 22, 191 3,
www.historylink.org, citing “Goss Wins Fight Against Hanging,” Seattle Post-
Intelligencer, February 21, 1913,

1 Norman S. Hayner & John R. Cranor, The Death Penalty in Washington State, 284
Annals of the American Academy of Political and Social Science 101 (November 1952),
quoting the Olympic Daily Recorder, February 21, 1913,

*® See Act of March 4, 1919, ch. 112, §1, 1919 Wash. Laws 273, 274, attached as Appen-
dix 9.'° See DOC Executed List; DPIC Spreadsheet.

6 See DOC Executed List; DPIC Spreadsheet.

' Lethal Injection Quandary, at 64-65.



In 1975, the Washington legislature abolished the death penalty in
reaction to these legal challenges.'® But in the November 1975 state gen-
eral election, Washington voters approved Initiative Measure No. 316,
which reinstated the penalty and eliminated discretion in the imposition of
the death penalty. The law mandated execution for first-degree murder. '

When the Supreme Court invalidated mandatory death penalty provi-
sions in Woodson v. North Carolina, 428 U.S. 280, 96 S. Ct. 2978, 49
L.Ed.2d 944 (1976), our death penalty statute became unenforceable. 2’
The same year, Georgia’s revised death penalty statute was affirmed in
Gregg v. Georgia, 428 U.S. 153, 195, 96 S. Ct. 2909, 49 L.Ed.2d 859
(1976), with the Court finding that safeguards built into that statute were
adequate to prevent the death penalty from being imposed arbitrarily. Af-
ter Gregg, the Washington legislature passed a new death penalty statute
modeled after the Georgia legislation?' Hanging remained the sole method
of execution.

Lethal injection was first adopted by a state in May 1977, when Okla-

homa passed a lethal injection statute.?? When two Oklahoma state legisla-

'® Washington Criminal Code Act of 1975, ch. 260, 1975 Wash. Laws, 1* Sess. 817, 862
(repealing murder statutes).

% 1975-76 Wash. Laws, 2d Sess. 17, codified at RCW 9A.32.045-.047 (repealed 1981).
29 AGO 1976 No. 15.

2! 1977 Wash. Laws, ch. 206 §7 (1977).

22 See An Act Relating to Criminal Procedure; Amending 22 Okla. Statutes 1971, § 1014,
and Specifying the Manner of Inflicting Punishment of Death, S.B. 10, 36th Leg., 1st



tors consulted the state chief medical examiner for a method of killing by
injection, he suggested the three-drug cocktail now widely used across the
United States.?® Texas passed a lethal injection statute the next day.?*

In 1980, this Court invalidated several provisions of Washington’s
1977 statute in State v. Martin, 94 Wn.2d 1, 614 P.2d (1980). The Martin
decision, along with a challenge to hanging that had been briefed and ar-
gued in Frampton, 95 Wn. 2d 469, 627 P.2d 922 (1981), led prosecutors to
draft and submit a proposed death penalty bill to try to fix the constitu-
tional errors identified in Martin and, in anticipation of an adverse ruling
in Frampton, to eliminate hanging as the method of execution.

In December 1980, prosecutors proposed revisions, one of which pro-
vided for the use of lethal injection:

(a) The sentence of death shall be executed by continuous, intra-
venous administration of a lethal dose of sodium thiopental until
death is pronounced by a licensed physician. The procedure to be

utilized at such execution shall be determined and supervised by
the superintendent of the penitentiary.

(b) In the event that the execution of the sentence of death as pro-
vided by Section 14(a) is held unconstitutional by an appellate
court of competent jurisdiction, then the sentence of death shall be

Sess. (Okla. 1977), Lethal Injection Quandary, supra, at 66; Jerry Merrill, The Past, the
Present and the Future of Lethal Injection: Baze v. Rees' Effect on the Death Penalty, 77
UMXK.C. L. Rev. 161, 165-166 (Fall 2008) (“Merrill”).

2 Lethal Injection Quandary, supra, at 68-69.

2 Amnesty Int'l, Lethal Injection: The Medical Technology of Execution 6 (Jan. 1998 &
Sept 1999 update), Merrill, supra, at 166.



inflicted by hanging by the neck which shall be supervised by the
superintendent of the penitentiary.*

The similarity between the language of a 1978 Texas case (Ex Parte
Granviel, 561 8.W.2d 503 (Tex. 1978) and the Washington prosecutors’
explanation of the proposed bill suggests that using sodium thiopental was
derived from testimony in the Granviel case.

A review of the legislative history of the subsequently introduced bill
in Washington, HB 76, reveals no indication that anyone consulted a med-
ical expert in identifying sodium thiopental as an appropriate execution
drug.?® Section 20 of HB 76 contained identical language as initially pro-
posed by the prosecutors. Id. Substitute HB 76, introduced in the House in
early March 1981, proposed giving the superintendent of the penitentiary
the authority to “establish procedures whereby the sentence of death is
carried out by two or more persons under circumstances making it imposs-
ible to determine actual personal responsibility for the execution of the
sentence.” /d. While the bill was being debated, this Court issued its deci-
sion in State v. Frampton, on April 16, 1981. In a 6-to-3 vote, the Supreme
Court held that hanging was not an unconstitutional method of execution.

See Dissent of Rosellini, J., 95 Wn.2d at 512 with concurrence of Dore, J.,

%% See December 30, 1980 Letter from King County Prosecuting Attorney Ronald A.
Franz to Rep. Earl F. Tilly.
% See HB 76 Bill Documents, available from the Washington State Archives.



and Concurrence/Dissent of Stafford, J., 95 Wn.2d at 513-514 with con-
currence of Brachtenbach, C.J., Hicks, J., and Dimmick, J. Five days after
the Frampton decision, the state senate amended SHB 76 to retain hanging
as the primary execution method, with lethal injection an option to be se-
lected by a defendant.

Today, thirty-six states, including Washington, and the U.S. military
and U.S. government have switched to lethal injection.?” Most states, like
Washington, “have foregone medical and scientific studies to analyze or
improve the protocol, but instead have simply, ‘mirror[ed] the legal and
scientific choices that Oklahoma officials made [over] thirty years ago.’”?
In 1986, the Washington legislature, at the request of DOC, removed the
reference to sodium thiopental as the lethal injection drug.? According to
the legislative reports from the time, DOC requested the modification be-
cause “[a]ctual experience of other states utilizing sodium thiopental indi-
cates that it could cause massive, prolonged convulsions.” The informa-
tion may have been provided by Texas.>® Texas had executed 10 men by

lethal injection by this time. One of the first “botched lethal injection ex-

77 See http://www.deathpenaltyinfo.org/methods-execution .

2 Merrill, supra, at 166, quoting Lethal Injection Quandary.

2 See Engrossed Substitute Senate Bill 4683, amending RCW 10.95.180(1); see also
State v. Campbell, 112 Wn.2d 186, 192, 770 P.2d 620 (1989), quoting RCW 10.95.180
(1986). ’

%0 See Human Ri ghts Watch, So Long as They Die: Lethal Injections in the United States,
Vol. 18, No. 1(G), at 13 (April 2006).



ecutions” took place in Texas in 1984, when James Autry was executed
and it took Autry ten minutes to die, during which time he was able to
move and complain of pain.’!

It has long been assumed that Texas and Oklahoma included pancuro-
nium bromide in their protocols because the drug will paralyze the prison-
er preventing him from moving during the execution, reducing witnesses’
discomfort in watching the death.*? The testimony at trial in this case sup-
ports this assumption. Tr. 273, 1. 13-14; Tr. 443, 1. 24 - 444, 1, 21; Tr. 574,
1. 2-10; Tr. 578, 1. 8-14.

In September 1994, a federal court held that hanging death row
inmate Mitchell Rupe would constitute cruel and unusual because of the
risk that Mr. Rupe would be decapitated during his execution. Rupe v.
Wood, 863 F. Supp. 1307 (W.D. Wash. 1994), aff’d in part and vac'd in

part, 93 F.3d 1434 (9" Cir. 1996). This case led the legislature to make

lethal injection the default execution method in this state, with hanging an

*! Use of Pavulon, 14 Wm. & Mary Bill Rts. J. at 1167-1168. See also Lethal Injection
guanda)y, 76 Fordham L. Rev. at 179,

*2 In Baze v. Rees, 553 U.S. 35, 128 8. Ct. 1520, 170 L.Ed.2d 420 (2008), Kentucky ar-
gued that “maintaining an appearance of dignity” was the sole reason for its use of a para-
lytic agent as the second drug in its sequence. Seema Shah, How Lethal Injection Reform
Constitutes Impermissible Research on Prisoners, 45 Am. Crim. L. Rev. 1 101, 1136
(Summer 2008) (“/mpermissible Research™). See also Alper, 35 Fordham Urb. L. J. at
819 n.17 (pancuronium bromide has no therapeutic benefit but makes the execution ap-
pear “peaceful” to witnesses).



option only available if chosen by the defendant.>® The purpose of the
change was to eliminate the argument that hanging is unconstitutional,*
The bill passed and RCW 10.95.180 (1) remains the same today.

While non-medically trained people envision lethal injection as the
process of painlessly allowing a person to drift to sleep peacefully and to
cease breathing shortly after losing consciousness, the reality of this ex-
ecution process is now known to be much different than once imagined.
The stories of “botched” executions using lethal injection abound.?® The
problem with adopting technologically complicated death machinery, such
as electric chairs or gas chambers, or complicated medical-type execution
procedures, such as lethal injections, is that people trained to be competent
in medical procedures are not running the machines or performing the
procedures. The State’s expert in this case, Dr. Mark Dershwitz, notes that
“[i]t is virtually unanimously accepted by physicians, particularly anesthe-
siologists, that the administration of lethal doses of pancuronium and/or

potassium chloride to a conscious person would result in extreme suffer-

33 See SB 5500 (1996) available at http:/search.leg. wa.gov.

3 See Senate Bill Report, SB 5500 (“Washington is out there alone in defending hanging
as the primary form of execution.”). See also House Bill report, SB 5500 (noting the
Rupe holding that execution by hanging had been found to be unconstitutionally cruel).
35 Impermissible Research, 45 Am. Crim. L. Rev. at 1107. Michael Radelet, Examples of
Post-Furman Botched Executions (September 16, 2009), http://www.death-

penaltyinfo.org/some-examples-post-furman-botched-executions, and Human Rights

Watch, World Report 2009 at Chapter VI, “Botched Executions
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ing.”*® Dr. Dershwitz acknowledges that the protocol must be imple-
mented with correct doses of the correct medications, which must be ad-
ministered in the correct order into a properly functioning intravenous
delivery system, with sufficient time for the first drug to produce uncons-
ciousness. Id.

The statute requires the drugs to be administered intravenously, thus
proper insertion of the IV catheter is critical. RCW 10.95.180 (1). This has
repeatedly caused problems in practice. There is no dispute that it would
be unconstitutional to inject a conscious person with pancuronium bro-
mide and potassium chloride in the amounts contemplated by the lethal
injection protocol. See Morales v. Tilton, 465 F. Supp.2d 972, 978 (N.D.
Cal. 2006). Assessing the depth of unconsciousness from an anesthesia “is
a complex examination requiring both significant training and expe-
rience.” Dershwitz at 949; see RP 347-348. There is nothing in DOC’s
protocol that requires the prison superintendent to have any experience in
assessing the depth of an inmate’s consciousness. RP 681.

VL. WASHINGTON’S DEATH PENALTY SYSTEM, INCLUD-

ING FLAWS IN THE METHOD OF EXECUTION, VI-
OLATES THE CRUEL PUNISHMENT CLAUSE

1. The State Constitution is More Protective than the
Eighth Amendment

3 Mark Dershwitz & Thomas K. Henthorn, The Pharmacokinetics and Pharmacodynam-
ics of Thiopental As Used in Lethal Injection, Fordham Urb. L. J. 931 (2008) (“Dersh-
witz”).
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Wash. const. art. I, § 14 provides: “Excessive bail shall not be re-
quired, excessive fines imposed, nor cruel punishment inflicted.” 37 The
text of this provision differs from the text of the Eighth Amendment and,
as a result, in State v. Fain, 94 Wn.2d 387, 617 P.2d 720 (1980), and Srare
v. Thorne, 129 Wn.2d 736, 921 P.2d 514 (1996), this Court held the state
constitutional provision barring cruel punishment is more protective than
the Eighth Amendment. Accord State v. Rivers, 129 Wn.2d 697,713, 921
P.2d 495 (1996); State v. Roberts, 142 Wn.2d 471, 506, 14 P.3d 713
(2000); State v. Manussier, 129 Wn.2d 652, 674,921 P.2d 473 (1996);
State v. Morin, 100 Wn. App. 25,29, 99 P.2d 113 (2000); and State v.
Ames, 89 Wn. App. 702, 710, n. 8, 950 P.2d 514 (1998). This is “an estab-
lished principle of state constitutional jurisprudence,” and no analysis un-
der State v. Gunwall, 106 Wn. 2d 54, 720 P.2d 808 (1986) is necessary.
Roberts, 142 Wn.2d at 506, n.11.

Washington’s constitution was adopted in 1889 by a constitutional
convention of delegates who borrowed heavily from the constitutions of

other states, rather than from the U.S. Constitution.>® This history makes it

*7 The constitutions of fifteen of the thirty-six states that inflict capital punishment have
prohibitions against “cruel and unusual punishments.” An additional fourteen proscribe
cruel “or” unusual punishments, and five bar “cruel” punishments. Two states have no
analogous textual provisions. James R. Acker and Elizabeth R. Walsh, Challenging the
Death Penalty Under State Constitutions, 42 Vand. L. Rev. 1299, 1321 (1989).

% Robert Utter & Hugh Spitzer, THE WASHINGTON STATE CONSTITUTION: A REFERENCE
GUIDE ATP. 9 (2002) (“Utter & Spitzer”).
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highly unlikely that the drafters of art. I, §14 intended the clause to have
the same meaning as the Eighth Amendment.*® The trial court’s conclu-
sion that the state Cruel Punishment Clause is no different than the Eighth
Amendment is erroneous.

2. Washington’s Capital Punishment System, including
the Method of Execution, Flunks the “Evolving Stan-
dards of Decency” Test.

Justice Sanders has recognized that, at the time of the ratification of
the Washington constitution, “cruelty” was generally understood to mean
more than torture or barbaric punishments. It included the concept of the
“unnecessary” infliction of pain. State v Rivers, supra, 129 Wn.2d at 723-
24 (Sanders, J., dissenting).“’ This is a test broader than that adopted in
Baze.

The record in this case demonstrates that fallible humans will be re-
sponsible for carrying out the lethal injections in Washington, and that
therefore there is a risk of human error in this part of the process, creating
an unacceptable risk of the infliction of unnecessary pain. Problems with
the administration of lethal injections have arisen, not only because of

concerns that the inmate has not been adequately anesthetized, but also

% Utter & Spitzer at p. 3-4.

“® This standard appears well accepted, both by DOC and by the courts. See RP 73
(“Humane” means “not subject to unnecessary risk of pain or harm); Morales v. Tilton,
supra, 465 F. Supp.2d at 973 (California has duty to adopt lethal injection procedures that
do not create an unnecessary risk of the infliction of pain).
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because of the inadequacy of the training of the individuals performing the
injections. Since 1985, at least 32 lethal injections nationwide have been
prolonged because executioners have been unable to find suitable veins in
which to inject the drugs. There are well-known and well-publicized re-
ports of inmates who experienced excruciating pain because the drugs
were not injected into the IV in the correct order.*'

But evaluating whether a punishment is unconstitutionally cruel in-
volves more than determining whether the framers of our state constitution
would have considered it cruel in 1889. The original meaning of the Cruel
Punishment Clause must be supplemented by contemporary values, “the
evolving standards of decency that mark the progress of a maturing socie-
ty.” Trop v. Dulles, 356 U.S. 86, 100-101, 78 S. Ct. 590, 2 L. Ed. 2d 630
(1958); see also Atkins v. Virginia, 536 U.S. 304,311, 122 S. Ct. 2242,
153 L.E.d2d 335 (2002); Kennedy v. Louisiana, 129 S. Ct. 1,171 L.Ed.2d
932, 77 U.S.L.W. 3194 (2008). The Court should evaluate a punishment
“in the light of contemporary human knowledge.” Robinson v. California,
370 U.S. 660, 666, 82 S. Ct. 1417, 8 L.Ed.2d 758 (1962).

Execution methods found constitutional at one point have later been
struck down under evolving standards of decency. As society has recog-

nized that the technological advancements of electricity and gas could not

! Seema Shah, supra, at 1106.
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deliver swift or painless death, these methods of execution have been re-
jected — either by legislatures or courts. See Fierro v. Gomez, 77 F.3d 301,
307 (9th Cir. 1996), vac d (for consideration under a new lethal injection
statute), 519 U.S. 918, 117 S. Ct. 285, 136 L.Ed.2d 204 (1 996) (Califor-
nia’s gas chamber is unconstitutionally cruel because persistence of con-
sciousness of one minute or more during the execution process outside
bounds of Eighth Amendment); Rupe v. Wood, 863 F. Supp. at 1313
(Washington’s hanging protocol violated Eighth Amendment).

Many judges facing lethal injection cases have reached the conclu-
sion that it is impossible to constitutionally carry out the death penalty.
See Callins v. Collins, 510 U.S. 1141, 1145,114 8. Ct. 1127, 127 L.Ed.2d
435 (1994) (Blackmun, J., dissenting) (faced with Callins’ execution by
lethal injection and the numerous systemic defects in carrying out the
death penalty (including racial and economic disparities and lack of con-
sistency and proportionality), Justice Blackmun concluded that “the death
penalty experiment has failed. ... The problem is that the inevitability of
factual, legal, and moral error gives us a system that we know must
wrongly kill some defendants, a system that fails to deliver the fair, con-
sistent, and reliable sentences of death required by the Constitution.”);
Baze v. Rees, 553 U.S. 35, 128 S. Ct. 1520, 1543-47, 170 L.Ed.2d 420

(2008) (Stevens, J., concurring) (appalled by aspects of a lethal injection
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execution, despite its portrayal as innocuous; death penalty no longer
served the societal purposes of incapacitation, deterrence or retribution);
State v. Webb, 252 Conn. 128, 149-50, 750 A.2d 448 (2000) (Katz, J., dis-
senting) (whether carried out by impalement or electrocution, crucifixion
or the gas chamber, firing squad or hanging, lethal injection or some other
method yet to be designed, the very quintessence of capital punishment is
cruelty).*?

3. The Same Systemic Defects Cited by Judges in Lethal

Injection Cases are Present in Washington.

The record in this case, and the examples of botched lethal injec-
tion executions discussed above, provide clear evidence that fallible hu-
mans will be responsible for carrying out the lethal injections of the Peti-
tioners, and that therefore there is a risk of human error in this part of the
process. But the risk of a botched execution is not the only human error
that will taint these executions if they are allowed to proceed. The follow-
ing other systemic defects have also been recognized as applicable to

Washington’s capital punishment system.

a. Impossibility of Proportionality and Increased Arbi-
trariness

*? See also, State v. Cobb, 251 Conn. 285, 522-30, 743 A.2d 1 (1999), (Berdon, J., dis-
senting) (“Because the law evolves continuously as a result of changes in the personnel of
the court or as a result of justices who revise their positions, ... the imposition of the
death penalty has no place in a civilized democratic society. It embodies an arbitrariness
that cannot be tolerated when the state determines who should live and who should die.”)
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Four justices of this Court, in dissent, concluded that since the “worst
of the worst” murderers in Washington had escaped the death penalty,
“[t]hese cases exemplify the arbitrariness with which the penalty of death
is exacted. They are symptoms of a system where statutory comparability
defies rational explanation.” State v. Cross, 156 Wn.2d 580, 641-42, 648-
52, 132 P.3d 80 (2006) (C. Johnson, J., dissenting). “Reviewing the histo-
ry of this court's proportionality review reveals how the administration of
capital cases defies any rational analysis.” Cross, 156 Wn.2d at 641.

Justices Marshall and Brennan, concurring in Godfrey v. Georgia, 446
U.S. 420, 439-40, 100 S. Ct. 1759, 64 L.Ed.2d 398 (1980), also recognized
that the capital punishment was fraught with arbitrariness, rendering it un-
constitutional. The arbitrariness of the death penalty has only increased
since Justices Marshall and Brennan’s observations in 1980. In 2007, dis-
senting Judge Martin in Benge v. Johnson, 474 F.3d 236, 254-55 (6" Cir.
2007) agreed with the Cross dissent that implementation of the death pe-
nalty had become unconstitutionally arbitrary. Three judges of the Third
Circuit, in dissent in Flamer v. State of Delaware, 68 F.3d 736, 772 (31
Cir. 1995), also agreed that the capital punishment system had become so
complex and irrational as to render it unconstitutional. Dissenting New
Jersey Supreme Court Justice Long also concluded that the lack of a fair

proportionality review in implementation of the death penalty rendered the
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death penalty unconstitutional under New Jersey’s more protective state
constitution. State v. Timmendequas, 168 N.J. 20, 773 A.2d 18, 50-51, 78-
79 (2001).
b. The Cruel Punishment Clause Bars Carrying out
Executions that are Necessarily Tainted by Racial
Bias and Other Unjustified Disparities.

Justice Blackmun in Callins, supra, Justice Stevens in Baze, supra,
Justices Marshall and Brennan, concurring in Godfrey v. Georgia, supra,
446 U.S. at 439, and Judge Martin dissenting in Benge, 474 F.3d at 257-
58, have all expressed their conclusion that the death penalty is unconstitu-
tional because it has been impossible to remove the taint of racial bias.
There is growing evidence that death sentences in this state are in fact im-
posed in a racially discriminatory manner. See, Analysis of race of the vic-
tim in Washington cases where prosecutors have sought the death penalty,
conducted by Professor David Baldus of the University of lowa School of
Law and previously submitted in the ACLU amicus brief in this Court in
Mr. Stenson’s PRP case, Case No. 82332-4. This statistical evidence was
recently corroborated by the Ninth Circuit in Farrakhan v. Gregoire, 590
F.3d 989 (9" Cir. 201 0) in which the Court discussed undisputed evidence
of racial bias in Washington’s criminal justice system. The racial bias in
this state’s death penalty system demonstrates a systemic defect that can-

not be ignored.
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¢. The Cruel Punishment Clause prohibits any sen-
tence lacking a corresponding public benefit that
could not be achieved by a less severe sanction.

A final basis for concluding that the systemic defects in Washington’s
capital punishment system are too numerous to render it constitutional is
that while the costs of the death penalty system, including lethal injection
are great, the exact same benefit to the public can be achieved through the
lesser penalty of life without parole. Several judges who have concluded
the death penalty should be ruled unconstitutional have made this point.
See State v. Brown, 138 N.J. 481, 593, 651 A.2d 19 (1994) overruled in
part on other grounds by State v. Cooper, 151 N.J . 326, 700 A.2d 306
(1997) (Handler, J., concurring and dissenting); and Cobb, supra, 251
Conn. at 539-40 (Berdon, J., dissenting and, quoting from Justice Brennan,
explaining that the lack of valid purposes served by capital punishment
rendered it unconstitutionally cruel).

Wash. const. art. I, § 14 does more than limit the method of pu-
nishment; there must be some public good advanced by the punishment
inflicted that could not be achieved by a less severe sanction. See, Rivers,
129 Wn.2d at 728 (Sanders, J., dissenting). Yet neither of the goals alleged
to justify the death penalty-- deterrence of murder by prospective offend-
ers and retribution (Roper v. Simmons, 543 U.S. 55 1,571,125 S.Ct. 1183,

161 L.Ed..2d 1 (2005)) -- are served in Washington.

19



A recent study found “no empirical support for the argument that the
existence or application of the death penalty deters prospective offenders
from committing homicide.”* ** As to retribution and the claim that so-
ciety must send a message that a life will be forfeited if you take a life,
there is no method to objectively test the validity of this argument. The
argument would also support any harsh penalty, including punishments
outlawed as excessively inhumane, such as beheading, drawing and quar-
tering, or disemboweling.

d
Respectfully submitted this " day of March, 2010.

ACEY oF WASHINGTON FOUNDATION
Beth M. Andrus, WSBA #18381 / Sarah A. Dunne, WSBA #3489
SKELLENGER BENDER P.S. Nancy L. Talner, WSBA #111

Attorneys for Amicus Curiae
American Civil Liberties Union of
Washington

43 See Tomislav V. Kovandzic, Lynne M. Vieraitis & Denise Paquette Boots, “Does the
death penalty save lives? New evidence from state panel data, 1977 to 2006,” 8 CRIMI-
NOLOGY & PUBLIC POLICY 803 (2009).

The absence of any deterrent effect is well known by law enforcement in this State. T.
McConn, “Death penalty divides local law enforcers,” Walla Walla Union-Bulletin, No-
vember 11, 2009. For a collection of studies relating to deterrence and the death penalty,
See hitp./fwww. deathpenaltyinfo. org/discussion-recent-deterrence-studies. There is simp-
ly no evidence that execution by lethal injection will deter murder or other violent crime.
Thus, the punishment does not serve this public goal.
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s, aging, or promoting a duel. . .

"% 2L Punishment for glving polson when not fatal
“*+25, Punishment for polisoning food, drink, spring or well.
»,26. Malicious mayhem and punjshment therefor. -

. 27, " Assault mdbaﬂm-ywithmnnclam lntmt.

. Punishment therefor.”:: ’ ¥
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8 chlld in the womb or at its. birth, e

o " *8 which miay be punishable by. imprisonment in the
itentlary, are felonics”; and ll other offenses nre misdemeanors, -
- Sec. 12, - Every person who shall purposely, and of deliberate and pre-
meditated malice, or in? the perpetration, or a

Tape, arson, robbery or burglary, or by edministering poison, or causing the
same £o be done, kil another, every such person shall be deemed guilty of

" murder in the first degree, and upon conviction thereof shall suffer death,
But this shall in no case prevent the exercise of the pardoning power of
the governor, or the authority to commute the punishment from that of
death to imprisonment for life, . ., . - ’

Sec. 13, Every person who shall purposely and maliciously, but without
deliberation $und premeditation, kill another, every such person shall be
deemed guilty of murder in the second degree, and upon conviction thereof,
&hall be imprisoned in the penitentiary, for.a term of not less than ten, nor

 more than twenty years, and kept at hard labor, '

Bec. 14. I either party tos duel be killed, the sqrvivor shal be deemed
guilty-of marder in the second degeee. .

Sec 15. If any person ‘shall by prenonﬁappoinhnent made within, fight .

8 doel without this territory, and in 50 doing shall inflict & mortal wound
Upon any' person, whereof the person 50 injured, chall die, sn
i : d gullty of marder in the second degree, within

Sec. 16.  Every pexxoq:,v_vi};o shall wnlawfolly kill any buman being
without malice express or implied, either voluntarily wpon a sudden heat,
or involuntarily, bt in the commission of some mnlawful act, sch person
shall be deemed guilty of manslanghter, e . o
- 8£c. 17, Every person deliberately aasisting another in the commission

+ of self-murder, shall be deemed guilty of manslanghter, ..

" Bec. 18, + Any person nnvigating any boat or vessel for gain, who shall
wilfully or negligently. Tecelve 50 many passengers, or _such a quantity of -
other lading, that, by means f, such boat or vessel shall gink or
oversot, and thereby any humian belng shall be drowned or otherwise killed,
&hall be deemed guilty of manslanghter, oL

Bec. 19.. If the caplain; “or 8y other person having charge of any
Steamboat used for the *conveyancs of Passengers, or if the enginver or

tlempt to perpetrate, any -
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. or other

" shall be killed,” every such” ca

- deemed guilty of mansloughter:: 5k Nk gtz 2 )
Sec. 20.: ‘Any person’ who shall be present at'a duel a8'a second, when
either ‘party thereto shall be killed¥or" & mortal woind ‘inflicted, end
whereof .death shall ensue, shall b6 deeiied guilty of manslaughter.
* SEc. 21 Any person convicted of manslaughter ghall be punished by
imprisonment in' the penitentiary, not less than one year,. nor more than

 twenty years, and shall be fined in any sum not exceeding five thousand

dollars, - T e PR oo
" Sec. 227 Every person who- shall engage In o duel with any deadly
weapon, elthough no homicide ensue, or shall challenge enother to fight s
duel, or shall gend or deliver any writtén or verbal message, purporting or
intending to be such challenge, although'no duel ensne, shall be imprisoned,
on conviction thereof, in the penitentiary, not more than ten years, nor less
REIEIE ST 'i'g"! :;’:«'ﬂ' W T
Sec. 28, Every person who shall accept such challenge, or who shall -
knowingly carry or deliver any such challenge or message, whether a duel
ensue or not, and every person who shall be present at the fighting of & -
duel with deadly weapons, es an sid, “of second, or who shall advis, en-
courage, or promote such duel, shall on conviction thereof, be imprisoned
in the penitentiary, not more than five years, nor less than six months, .
Sec. 24, Every person who shall odminister, or procure to be adminis-
tered, any poison to any other human being, with intent to kill the person
to whom the same shall be odministered, if death do not ensue, upon con-
viction thercof, shall be imprisoned i 2 the penitentiary not more than
twenty years, nor less than two years." A .
Sec. 25, Every person who shall mingle poison with any food, -drink,

Y Lo .

or medicine, with inteat to injure any ‘human being, or who shall poison .

any spring, well, or reservoir of water, With such intent, shall, uppn con-
viction thereof, be imprisoned in the penltentiary not more timn fourteen

years, nor less than ‘one year, %{'}l ;

Sec. 26, Every perion who on prurpose,” and of malies :afarethought,
shall unlawfully disable the tongue, put it an eye, cut or bite off the nose,
ear, lip, or other. member of any person; %ith intent fo disfigure or disable
suck person, shall be deemed guilty of malicions mayhem, and upon convic-
tion thereof, ghall be Imprisoned in the penitentiary not more than fonrtecn

] p;‘of any other af;; -
ignorance or gross neglect, 4
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IKE a woman changing her mind,
the sovereign state of Washington
as wavered in attitude on capital pun-
shment. The death penalty was in ef-
ect for fifty-nine years, was abolished
or six, and now has been in effect again
or thirty-three. Why was it abolished?
Why was it restored? What is the va-
idity of the argument for restoration in
erms of later results?

- The statutes enacted by the first legis-
lature of the territory of Washington
vhich met in Olympia in 1854 included
capital punishment law. Any person
who either purposely, or in connection
with a rape, arson, robbery, or bur-
lary, killed another would upon con-
viction be guilty of murder in the first
degree and suffer death. Such person
might, however, be pardoned by the
overnor or have his sentence com-
wted to life imprisonment.?

* It was forty-three years later before
any attempt to abolish the death pen-
alty was made. This proposal “to pro-
hibit capital punishment in the state of
Washington” passed the House by a
ote of 37 to 31 with 10 absentees; it
was killed in the Senate. Unsuccess-
ul efforts were again made in 1899,
1901, and 1907. In 1911 Representa-
tive Frank P. Goss introduced in the
egislature a bill to make first degree
%tiurder punishable by life imprisonment
in the penitentiary instead of by death.
“The House spent most of the afternoon
debating the Goss bill for abolition of
capital punishment, killing it finally by
indefinite postponement, 53 to 40.”2

L. 1854, p. 78, sec. 12.
2Q0lympia Daily Recorder, Thursday Eve-
ning, January 26, 1911, °
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The measure was also defeated by a
small majority in the Senate.

Finally, on February 20, 1913, after
two hours of argument and oratory. a
similar measure did pass the House by
a vote of 70 to 25. During these two
hours it was alleged by Mr. Goss that
the existing law not only had failed to
lessen crime, but was unjust and in-
humane. Opponents said that aboli-
tion would increase crime and add an
economic burden. Religious arguments
were put forth by both sides. It was
stated that convictions were hard to se-
cure under the existing law: “Many
guilty persons go free because jurors do
not wish them hanged.” After the long
debate, “announcement of the vote was
received with loud applause in which
the packed ‘galleries joined.” 3

CariTAL PUNISHMENT RESTORED

Attempts to revive capital punishment
were made as early as 1915 and again
in 1917. Fear of a crime wave follow-
ing World War I was used as a reason.
When in 1917 John Van Dell murdered
E. W. Olson, industrial insurance com-
missioner, and boasted that the state
could do nothing to him but board him
for the rest of his life, sentiment for
restoration of the death penalty flared
up. This resulted in passage of a capi-
tal punishment statute by the House.
The passage of this measure, which was
later approved by both Senate and Gov-
ernor, created one of the most exciting
sessions of the 1919 legislature. The
Morning Olympian for March 12 of that

3 1bid., February 21, 1913, p. 5, column 5.

The bill was later approved by the Senate, 22
to 17, and was signed by the Governor.
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TABLE 1—EXECUTIONS AND FIRST DEGREE MURDERS PER 100,000 PoruLaTION
IN WASHINGTON STATE BY DECADES

THE ANNALS OF THE AMERICAN ACADEMY

X . Executionsb First Degree I\'[urdcx.'sb
Decace | Estimaed Popuiacion
Number Rate Number . Rate
1. 1902-12 954,824 15 1.57 34 3.56 (
2. 1912-22 1,292,232 1 .08 72 5.57 ;
3. 1922-32 1,501,364 17 1.13 90 5.99
4. 1932-42 1,687,353 21 1.24 113 6.66
S. 1942-52 2,186,130 12 .55 63 2.88

e 1907, 1917, 1927, 1937, and 1947,

® Data are for periods from October 1 of the first

last year.

year reported the discussion as follows:

The House, by a vote of 75 to 18, passed
S. B. 255 by Senators Kuykendall of Gar-
field, Cox of Walla Walla, and Johnson of
Stevens-Pend Oreille, restoring the death
penalty for first degree murder. The bill
provides that in bringing in a verdict in a
first degree murder case, the jury shall, if
it finds the accused guilty, bring in a second
verdict, deciding whether or not the mur-
derer shall be hanged or shall serve a life
sentence in the state penitentiary. Mrs.
Haskell of Pierce, the only woman in the
Legislature, voted for the bill. Shattuck of
Kitsap moved to indefinitely postpone the
bill. Shattuck’s motion lost by a 78 to 15
vote. “There are too many brutal mur-
ders,” declared Thompson. “We must re-
establish the death penalty. We must send
murderers to the gallows.” Davis, Pierce,
denied that murders had increased in the
state since the abolition of the death pen-
alty. He said the records in the Board of
Control office showed that murders had not
increased. “Do you remember two years
ago when Van Dell, the murderer, went
into the office of Industrial Insurance Com-
missioner Olson, on this very floor, and
murdered him? Do you remember that
Van Dell boasted that he would be sent to
the pen for life to be fed and cared for?” ¢
asked Reed of Mason. “Yes, I remember

*John Van Dell, WSP 8286, was sentenced
to life imprisonment for murder in the first
degree on March 17, 1917. Since he died June
23, 1921 of natural causes, the state did not
bave an exorbitant board bill in his case,

year in each decade to September 30 of the]

that and there was a Iot of sentiment abou
it, too,” replied Davis. “They used to
burn witches in the olden times,” said Shat
tuck (Sheriff of Kitsap County), closing
the debate. “I tell you that I have shot a
men and I have hit them. I have taken
bad men to the penitentiary and have had
them threaten to kill me when they got
out. I don’t want this Legislature to pass
a law to hang the man that killed me. If
he is quicker than I am and if he gets me,
he is welcome. I tell you no man ever de-
liberately killed another unless his brain
was diseased. Murderers are all crazy.
Lock them up for life and take away the
pardoning power of the governor. That is
the right way. If you vote to pass this
law, remember that next time a murderer
is hanged in this state, you helped drive a
nail in the scaffold. You helped to hang
him.”

WuAT ARE THE FaAcTs?

Now, after thirty-three more years
of experience with capital punishment,
what can we say about the validity of
these arguments? What has been the
trend of executions during the past fifty
years? Does this seem to have any re-
lation to the rate for first degree mur-
ders? Do all counties use the death
penalty? What is the warden’s attitude
toward executions?

Table 1 shows the number of execu-
tions per 100,000 population by decades
and the number of first degree murders



hich resulted in commitment to the
nitentiary.

It will be noted that the relation of
ecutions to population remained fairly
nstant except for the period when the
ath penalty was abolished and during
¢ last decade, when hangings dropped
arply. Although the murder rate in-
eased during the second ten-year pe-
od when there was only one execution,
remained high in the third and fourth
ecades when hangings were frequent,
 and decreased with the execution rate
the fifth. These data suggest, but do

ear-cut deterrent effect on murders

TABLE 2—CoMMITMENTS FOR CAPITAL
CRIMES FOR THREE SUCCESSIVE
Six-YEAR PERIODS BEGINNING
MARCH 1907

Capital Crime
Total Commitments
Period Commit-
ments
) Numbcr Percentage
1907-13 2,397 162 7
1913-19. | 1,904 37 1.9
1919-25 2,001 35 1.7

Seven executions.
. Five executions.

d (2) that the incidence of both exe-
ytions and murders is a product of
er, more basic factors.’

Executions became a function of the
state penitentiary in 1904. Prior to
ay 6, 1904, when the first person was
ged at the Walla Walla prison, the
unties had performed that duty. Since
en there have been sixty-six of them.
wenty of the thirty-nine counties in

First degree murders do not, of course, in-
de the many instances where the charge
using a person of first degree murder has
en amended to read second degree murder
condition that the defendant plead guilty.
would be interesting to know whether such
angements have increased or decreased in
equency during the past decade.

THE DEATH PENALTY IN WASHINGTON STATE

ot prove, (1) that executions have no -
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the state have never sent an individual
to Walla Walla for execution. Six coun-
ties have sent one; six counties, two or
three; five counties, four or five; one
county, nine; and one, fourteen. This
means that, while the penalty is avail-
able to all courts, thirty-two counties
are either not using it at all or using it
to a limited extent.

The death penalty was repealed March
22, 1913 and restored March 14, 1919.
Records available at the prison indicate
that there was an increase in the num-
ber of capital crimes committed during
that period. The higher rate continued,
however, after capital punishment was
restored.

One of the authors is a penologist
who has spent more than twenty years
in penal and correctional administra-
tion. His first experience with capital
punishment occurred three years ago
when he came to the Washington State.
Penitentiary. Two adjacent counties
had suffered from almost identical mur-
ders. Because of a sharp difference in
penal philosophy, the murderer who had
many undesirable characteristics was
given life, while the other, a fine-ap-
pearing fellow who seemed to have much
more promise for rehabilitation ® had to
be hanged. To those who are respon-
sible for the execution of the death pen-
alty, it is no pleasant task. We have
never talked with a prison warden en-
joined with this duty who was favorable
to the death penalty. The late Warden
Lewis E. Lawes, perhaps responsible for
more executions than any other official
in our country, concluded: “My experi-
ence has convinced me of the futility of
capital punishment.”” To such ward-
ens an execution seems even less hu-

8 A 1948 study of the 89 first degree mur-
derers released from the territorial and later
the state prison between 1882 and 1947 showed
that only six were known to have gotten into
trouble again.

- T Twenty Thousand Years in Sing Sing (New
York, 1932), p. 1.
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mane to the man’s family than to the ple of Washington State will retain the|
convicted person himself. death penalty. An occasional special

Although any group that has changed case, like that of Van Dell, will tend to
its mind twice could conceivably do so prevent abolition of capital punishmeni]
once more, it is probable that the peo- again.

Norman S. Hayner, Pk.D., Seattle, Waskington, is professor of sociology at the Un
versity of Washington. Since April 1951 he has been on leave from the university
serve as ¢ member of the Washington State Board of Prison Terms and Paroles. He -
was formerly Jane Addams Professor of Sociology and Social Service at Rockford Col-
lege. He 1s author of Hotel Life (1936) and The New in Old Mexico (1953), and of.
articles in the field of criminology.

John R. Cranor, Walla Walla, Washington, is warden of the Washington State Pe
tentiary. Prior to 1930 he served in the public schools of Michigan, Indiana, and [llino
His career in penal and correctional administration has included positions in Illino
Pennsylvania, Connecticut, New York, and Rhode Island, in addition to Washingto

During 1947—49 ke was Civilian Prison Administrator with General Douglas MacArth
in Japan.
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10.70.90 Death penalty — How executed.
[Code 1881 § 1131, 1873 p 244 § 289; 1854 p 125 § 153; RRS § 2212 ]

Repealed by 1981 ¢ 138 § 24.
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WASHINGTON LAWS, 1975 1st Ex. Sess. Ch. 260

(14) To set forth for the perusal of counties. city—counties, cities and towns,

model ordinances by which any legislative authority thereof may enter inw the
taxing of any gambling activity authorized in RCW 9.46.030 as now or hereafter
amended; C B

(15) To publish and make available at the office of the commission or else-
where to anyone requesting it a list of the commission licensees, including the
pame, address, type of license, and license number of each licensee; and

(16) To perform all other matters and things necessary to carry out the pur
poses and provisions of this chapter. :

Passed the Senate June 9, 1975.
~ Passed the House June 9, 1975,
.Approved by the Governor June 27, 1975.
Filed in Office of Secretary of State June 27, 1975.

CHAPTER 260

|Engrossed Substitute Senate Bill No. 2092)
WASHINGTON CRIMINAL CODE

AN ACT Relating w crimes and criminal procedure; adding a new title 10 the Revised Code of
Washington to be designated as Title 9A: repealing section 51, chapter 249, Laws of 1909 and
RCW 9.01.010; repealing section 11, page 78, Laws of 1854, section 11, page 106, Laws of 1859,
section 11, page 200, Laws of 1869, section 11, page 200, Laws of 1873, section 781, Code of 1881,
section 1, chapter 249, Laws of 1909 and RCW 9.01.020; repealing section 125, page 98, Laws of
1854, section 124, page 129. Laws of 1859, section 134, page 229, Laws of 1869, section 140,
‘213, Laws of 1873, section 957, Code of 1831, section 8, chapter 249, Laws of 1909 and RCW
9.01.030; repealing sectiop 2, chapter 249, Laws of 1909 and RCW 9.01.040; repealing section 2,
chapter 249, Laws of 1509 and RCW 9.01.050; repealing section 127, page 98, Laws of 1854, sec-
tion 136, page 229, Laws of 1869, section 142, page 213, Laws of 1873, section 956, Code of 1881,
section 10, chapter 249, Laws of 1909 and RCW 9.01.060; repealing section 30, page 185, Laws of
1873, section 1161, Code of 1881, section 12, chapier 249, Laws of 1909 and RCW 9.01.070; re-
pealing section 1, chapter 233, Laws of 1927 and RCW 9.01.080; repealing section 784, Code of
1881, section 17, chapter 249, Laws of 1909 and RCW 9.01.090; repealing section 18, chapter 249,
Laws of 1909 and RCW 9.01.100; repealing section 5, chapter 249, Laws of 1909 and RCW 9.01-
.111; repealing section 4, chapter 249, Laws of 1909 and RCW 9.01.112; repealing section 3,
chapter 249, Laws of 1909 and RCW 9.01.113; repealing section 6, chapier 249, Laws of 1909 and
RCW 9.01.114; repealing section 2, chapter 76, Laws of 1967 and RCW 9.01.116; repealing sec-
.tion 1, Code of 1881. section 47, chapier 249, Laws of 19509 and RCW 9.01.150: repealing section
46, chapter 249, Laws of 1909 and RCW 9.01.170; rcpealing section 48, chapter 249, Laws of 1909
and RCW 9.01.180; repealing section 49, chaples 249, Laws of 1909 and RCW 9.01.190; repealing
section 376, chapter 249, Laws of 1909 and RCW 9.08.040; repealing section 40, page 82, Laws of
1854, scction 44, page 189, Laws of 1873, section 823; Code of 1881, section 40, page 77, Laws of

1886, section 1, chapter 87, Laws of 1895, section 320, chapter 249, Laws of 1909, section 1,

chapier 11, Laws of 1863 and RCW 9.09.010; repealing section 40, page 82, Laws of 1854, section
44, page 189, Laws of 1873, section 823, Code of 1881, section 40, page 77, Laws of 1886, section
1, chapter 87, Laws of 1895, scction 321, chapier 249, Laws of 1909, section 1, chapter 265, Laws
of 1927, section 2, chapter 11, Laws of 1963. section 1, chapter 17, Laws of 1965 ex. sess. and
RCW 9.09.020; repealing section 322, chapter 249, Laws of 1909 and RCW 9.09.030; repealing
section 323, chapier 249, Laws of 1909 and RCW 9.09.040; rcpealing section 324, chapter 249,
. Laws of 1909 and RCW 9.09.050; repealing section 6, chapler 87, Laws of 1895, section 325,
chapter 249, Laws of 1909 and RCW 9.09.060: repealing section 24, page 79, Laws of 1854, sec-
tion 28, page 80, Laws of 1854, scctions 24 through 30. page 202, Laws of 1869, sections 29
through 34, page 185, Laws of 1873, sections BO) through 809, Code of 1881, section 161, chapter
249, Laws of 1909 and RCW 9.11.010; repealing section 24, page 79, Laws of 1854, section 28,
page 80. Laws of 1854, sections 24 through 30, page 202, Laws of 1869, sections 29 through 34,
page 185, Laws of 1873, sections 80) through 809, Code of 1881, section 162, chapter 249, Laws of
1909 and RCW 9.11.020: repealing section 24, page 79, Laws of 1854, section 28, page 80, Laws of
1854, sections 24 through 30, page 202, Laws of 1869, sections 29 through 34, page 185, Laws of
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WASHINGTON LAWS, 1975 1st Ex. Sess. Ch. 260

CHAPTER 9A.20
CLASSIFICATION OF CRIMES

NEW SECTION. Sec. 9A.20.010. CLASSIFICATION AND DESIGNATION
OF CRIMES. (1) Classified Felonies. () The pa,meular classification of each fel-
ony defined in Title 9A RCW is expressly designated in the section deﬁmng i

* (b) For purposes of sentencing, classified felonies are designated as ome of
three classes, as follows:

(i) Class A felony; or

(i) Class B felony; or

(iii) Class C felony.

(2) Misdemeanors and Gross Mnsdemeano:s (a) Any crime pumsbab]e by a
fine of not more than five hundred dollars. or by imprisonment in a county jail for
not more than ninety days, or by both such fine and imprisonment is a misde-
meanor. Whenever the performance of any act is prohibited by any statute, and
no penalty for the violation of such statute is imposed, the committing of such act
shall be a misdemeanor.

(b) All crimes other than fclonm and misdemeanors are gross misdemeanors.

NEW SECTION. Sec. 9A.20.020. AUTHORIZED SENTENCES OF OF-
FENDERS. (1) Felony. Every person conwcted of a classified ‘felony shall be
punished as follows:

(a) For a Class A felony, by imprisonment in a state correctional institution

for a maximum term fixed by the court of not less than twenty years or by a fine -

of not more than ten thousand dollars or by botb such imprisonment and fine;

(b) For a Class B felony, by imprisonment in a state correctional institution

for a maximum term fixed by the court of not more than ten years or by a fine of
not more than ten thousand dollars or by both such imprisonment and fine:

(c) For a Class C felony, by imprisonment in a state correctional institution for
a maximum term fixed by the court of not more than five years or by a fine of not
more than five thousand dollars or by both such imprisonment and fine.

(2) Gross Misdemeanor. Every person convicted of a gross misdemeanor de-
fined in Title 9A RCW shall be punished by imprisonment in the county jail for a
maximum term fixed by the court of not more than one year or by a fine of not
more than one thousand dollars or by both such imprisonment and fine.

(3) Misdemeanor. Every person convicted of a misdemeanor defined in Title
9A RCW shall be punished by imprisonment in the county jail for 2 maximum

term-fixed by the court of not more than ninety days or by a fine of not more than -

five hundred dollars or by both such imprisonment and fine.

- NEW SECTION. Sec. 9A.20.030. ALTERNATIVE TO A FINE. (1) If a per-’

son has gained money or property or caused a victim 10 lose money or property
through the commission of a crime. upon conviction thereof the court. in lieu of
imposing the fine authorized for the offense under section 9A.20.020, may order

_ the defendant to pay. an amount, fixed by the court, not 1o exceed double the

amount of the defendant's gain or victim's loss from the commission of a crime.
Such amount may be used to provide restitution to the victim at the order of the
court. In such case the court shall make a finding as to the amount of the de-
fendant's gain or victim's loss from the crime, and if the record does not contain

1831}




Ch. 260 WASHINGTON LAWS, 1975 1st Ex. Sess.

NEW SECTION. Sec. 9A.32.030. MURDER IN THE FIRST DEGREE. U]
A person is guilty of murder in the first degree when:

(2) With a premeditated intent to cause the death of another person, he causes

the death of such person or of a third person; or

(b) Under circumstances manifesting an extreme indifference to human life, he
engages in conduct which creates a grave risk of death to any person, and thereby
causes the death of a person; or

(c) He commits or attempts to commit the crime of either (1) robbery, in the
first or second degree, (2) rape in the first ‘or second degree, (3) burglary in the
first degree, (4) arson in the first degree, or (5) kidnaping, in the first or second
-degree, and, in the course.of and in furtherance of such crime or in immediate

flight therefrom, he, or another participant, causes the death of a person other’
than one of the participants; except that in any prowecunon under this subdivision -

(1)c) in which the defendant was not the only participant in the \mdcrlymg crime,
if established by the defendant by a prepondera.noc of the evidence, it is a defense
that the defendant:

- (i) Did not commit the homncndal act-or in any way solicit, request, command,
importune, cause, or aid the commission thereof; and

(i) Was not armed with a deadly wcapon. or any instrument, article, or - sub-

stance readily capable of causing death or serious physical injury; and

(iii) Had no reasonable grounds to believe that any other pamapant was |

armed with such a weapon, instrument, article, or substance; and

(iv) Had no reasonable grounds to believe that any other pa.ruc:pam intended
to engage in conduct likely to result in death or serious physical injury.

(2) Murder in the first degree is a Class A felony.

NEW SECTION. Sec. 9A.32.040. MURDER IN THE FIRST DEGREE -

SENTENCE. Notwithstanding section 9A.32.030(2), any person convicted of the
crime of murder in the first degree shall be sentenced to life imprisonment.

NEW SECTION. Sec. 9A.32.050. MURDER IN THE SECOND DEGREE.
(1) A person is guilty of murder in the second degree when:

(a) With intent to cause the death of another person but without premedita-
tion, he causes the death of such person or of a third person; or

(b) He commits or attempts to commit any felony other than those enumerat-

ed in section 9A.32.030(c), and, in the course of and in furtherance of such crime.

or in immediate flight therefrom, he, or another participant, causes the-death of a
person -other than one of the participants; except that in any prosecution under

this subdivision (1)(b) in which the defendant was not the only participant in, the

undcrlymg crime, if established by the defendant by a preponderance of the evi-
dence, it is a defense that the defendant:

(i) Did not commit the homicidal act or in any way sohcxt. request, command,
importune, cause, or aid the commission thereof; and

(ii) Was not armed with a deadly weapon, or any instrument, article, or sub-
stance readily capable of causing death or serious physical injury; and

(i) Had no reasonable grounds to believe that any other pamcnpant was
armed with such a weapon, instrument, article, or substance; and

(iv) Had no reasonable grounds to believe that any other participant intended
to engage in conduct likely to result in death or serious physical injury.

[834]
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NEW SECTION. Sec. 9A.88.090. PERMITTING PROST ITUTION. (I) A. '

person is guilty of permitting prostitution if, having possession or control of
* premises which he knows are being used for prostitution purposes, he fails without
" lawful excuse to make reasonable effort to halt or abate such use.
(2). Permitting prostitution is 2 misdemeanor.

NEW SECTION. Sec. 9A.88.100. INDECENT LIBERTIES. (1) A person is
.guilty of indecent liberties when he knowingly causes another person who is not
his spouse to have sexual contact with him or another:

. (2) By forcible compulsion; or

(b) When the other person is less than fourteen years of age; or

(c) When the other person is incapable of consent by reason of being mentally

" defective, mentally incapacitated. or physically helpless.

(2) For purposes of this section, "sexual contact" means any touching of the

sexual or other intimate parts of a person done for the purpose of gratifying sexu-

al desire of either party. ‘ »
(3) Indecent liberties is a Class B felony.
CHAPTER 9A.92.
LAWS REPEALED

NEW SECTION. Sec. 5A.92.010. ACTS OR PARTS OF ACTS REPEALED.
The following acts or parts of acts are each hereby repealed:

(1) Section 51, chapier 249, Laws of 1909 and RCW 9.01.010;

(2) Section 11, page 78, Laws of 1854, section 11, page 106, Laws of 1859, sec-
tion 11, page 200, Laws of 1869, section 11, page 200, Laws of 1873, section 781,
Code of 1881, section 1, chapter 249, Laws of 1909 and RCW 9.01.020;

(3) Section 125, page 98, Laws of 1854, section 124, page 129, Laws of 1859,
section 134, page 229, Laws of 1869. section 140, page 213, Laws of 1873, section
957, Code of 1881, section 8, chapter 249, Laws of 1909 and RCW 9.01.030;

(4) Section 2, chapter 249, Laws of 1909 and RCW 9.01.040;

(5) Section 2, chapter 249, Laws of 1909 and RCW 9.01.050;

(6) Section 127, page 98, Laws of 1854, section 136, page 229, Laws of 1869,
section 142, page 213, Laws of 1873, section 956, Code of 1881, section 10, chapter
249, Laws of 1909 and RCW 9.01.060;

(7) Section 30, page 185, Laws of 1873, section 1161, Code of 1881, section 12,
chapter 249, Laws of 1909 and RCW 9.01.070;

(8) Section 1, chapter 233, Laws of 1927 and RCW 9.01.080;
~ (9) Section 784, Code of 1881 section 17, chapter 249, Laws of 1909 and RCW
9.01.090;

(10) Section 18, chapter 249, Laws of 1909 and RCW 9.01. 100;

(11) Section 5, chapter 249, Laws of 1909 and RCW 9.01.111;

(12) Section 4, chapter 249, Laws of 1909 and RCW 9.01.112;

(13) Section 3, chapter 249, Laws of 1909 and RCW 9.01.113;

(14) Section 6, chapter 249, Laws of 1909 and RCW 9.01.114;

(15) Section 2, chapter 76, Laws of 1967 and RCW 9.01.116; '

(16) Section 1, Code of 1881, section 47, chapter 249, Laws of 1909 and RCW
9.01.150;

(17) Section 46. chapter 249, Laws of 1909 and RCW 9.01.170;
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h.260 -  WASHINGTON LAWS, 1975 Ist Ex. Sess.

(94) Section 108, page 95, Laws of 1854, section 119, page 208, Laws of 1873,
section 923, Code of 1881 and RCW 9.33.070; :
' (95) Section 363, chapter 249, Laws of 1909 and RCW 9.34.010;
(96) Section 364, chapter 249, Laws of 1909 and RCW 9.34.020;
(97) Section 365, chapter 249, Laws of 1909 and RCW 9.37.010;
(98) Section 367, chapter 249, Laws of 1909 and RCW 9.37.020;
(99) Section 421, chapter 249, Laws of 1909 and RCW 9.37:030;
(100) Section 422. chapter 249, Laws of 1909 and RCW 9.37.040;
(101) Section 1, chapter 46, Laws of 1911 and RCW 9.37.050;
(102) Section 1, chapter 78, Laws of 1937 and RCW 9.37.060;
(103) Section 370, chapter 249, Laws of 1909 and RCW 9.38.030:
(104) Section 409, chapter 249, Laws of 1909 and RCW 9.38.050;
* . (105) Section 267, chapter 249. Laws of 1909 and RCW 9.40.010:
(106) Section 268. chapter 249, Laws of 1909 and RCW 9.40.020;
(107) Section 269, chapter 249, Laws of 1909 and RCW 9.40.030;
(108) Section 847, Code of 1881, section 9, page 127, Laws of 1890 and RCW
9.40.050; :

(109) Section 2. page 300, Laws of 1877, scétion 1225, Code of 1881, section -

13, chapter 69, Laws of 1891 and RCW 9.40.060;
(110) Section 1, page 300, Laws of 1877, section 1224, Code of 1881, section
14, chapter 69, Laws of 1891 and RCW 9.40.070; <

(111) Section 4, page 300, Laws of 1877, section 1227, Code of 1881, section .

15, chapter 69, Laws of 1891 and RCW 9.40.080; -
" (112) Section 338, chapter 249, Laws of 1909 and RCW 9.44.010;

(113) Section 57. page 85, Laws of 1854, section 63, page 194, Laws of 1873,
section 854, Code of 1881, section 331, chapter 249, Laws of 1909 and RCW
9.44.020; : : .

- (114) Section 332, chapter 249, Laws of 1909 and RCW 9.44.030;

(115) Section 57. page 85, Laws of 1854, section 63, page 194, Laws of 1873,

section 854, Code of 1881, section 333, chapter 249, Laws of 1909 and RCW
-9.44.040; . ‘
(116) Section 334. chhplcr 249, Laws of 1909 and RCW 9.44.050;

: (117) Section 57, page 85. Laws of 1854, section 63, page 194, Laws of 1873,
section 854, Code of 1881, section 335. chapter 249, Laws of 1909 and RCW
9.44.060; o :

. (118) Section 336, chapter 249, Laws of 1909 and RCW 9.44.070;

(119) Section 122. chapter 249, Laws of 1909 and RCW 9.45.010;
(120) Section 219, chapter 249, Laws of 1909 and RCW 9.45.030;
(121) Section 375. chapter 249, Laws of 1909 and RCW 9.45.050:
(122) Section 1, page 99, Laws of 1890 and RCW 9.45.200;

(123) Section 138. chapter 249, Laws of 1909, section 1. chapter 49. Laws of

1970 ex. sess. and RCW 9.48.010; - -

(124) Section 139. chapter 249, Laws of 1909 and RCW 9.48.020:

(125) Section 12, page 78, Laws of 1854, section 12, page 200, Laws of 1869,
section 12, page 182, Laws of 1873, section 786, Code of 1881, section 1, chapter
69. Laws of 1891, section 140, chapter 249, Laws of 1909 and RCW 9.48.030;
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OFFICE OF THE ATTORNEY GENERAL

SLADE GORTON ATTORNEY GENERAL
TEMPLE OF JUSTICE OLYMPIA, WASHINGTON 88504

:OLYMPIA--August 6, 1976;-A new law giuing the
‘sentencing authority limited discretion to.impose the death
penalty would meet constitutional standards as recently set
forth by the United States Supreme'Court, according to
AttorneyAGeneral Slade Qorton. '

In a formal legal opinion issued today, Gorton noted
'that the Court recently upheld certain types of death penalty

laws but struck down those in two states which’ made cai

punishment mandatory upon conviction of certain se %%3

The problem w1th such laws, according to’ the Court is that .

they are arbitrary in that' they require executlon upon CODV}CClOR
regardless .of such arguably relevant factors as past crxmlnal
record or likellhood of future misconduct.

Because the Washington statute is of that type, it now
is "constitutionally unenforceable," although it remains on the
books. |

Washington can have a constitutional law, Gorton held,
but it should provide for sentencing separate from the tfial
and it should specify what relevant information should be con-
sidered in the process. |

He noted that at least two states, Georgia and ?lorida,
require a higher court automatically to review any death penalty
to insure that the earlier'proceedings were properly conducted
‘and that the penalty is consistent with other sentences imposed--

in other trials under similar circumstances.

-MORE -



News Release - Page 2

The final points of Gorton's opinion involve a
constitutional provision protecting.a laﬁ pasééd'by'the
initiative process, such as the existing capitai punishment
statute, for two years after it is adopted by the people.

Repeal or amendment of such measures can be ac-
complished only by a two-thirds vote of both houses of the
__iegislature or by a vote of tﬁe people themselves in a

general or special election.

-Gorton also indicated that the legislature couid
enact an entirely new capital punishment statute so long as
it did not attempt to amend or repeal the present law,

~which in that event simply would be-rendered obsolete.’

The opinion was requested by State Representative

Earl F. Tilly, 12th District.



‘still be enacted in accordance with guidelines set forth: -

(2) " 'Because RCW’9A.32.046ﬂwés.eﬁéctéd;ésf;]ééféidfgig:f”"

OFFICE OF THE ATTORNEY GENERAL .

SLADE GORTON ATTORNEY GENERAL
TEMPLE OF JUSTICE OLYMPIA, WASHINGTON 98508

CRIMES--CAPITAL PUNISHMENT--CONSTITUTIONALITY OF DEATH
PENALTY--INITIATIVE AND REFERENDUM--ENACTMENT OF NEW .
DEATH PENALTY LAW. | :

(1) Recent decisions by the United States Supreme Court
holding mandatory death penalty laws to be uncopstitutional
have rendered RCW 9A.32.046, enacted pursuant to Initiative
No. 316, constitutionally unenforceable; however, in line
with other supreme court.deciSionsrinvolving;deathhpenalty
laws a constitutionally valid death penalty. statute may -

in those decisions. .

et o= IrTo T B

Initiative No. 316 at the 1975 state general election,. tha

statute may not be repealed by the legislature. for a. period
of two years following its enactment and it may only be - .

amended during such period by a two-thirds majority vote -.

of the members of both houses_of:the,1egislétu;e;wﬁoweve§;:
this existing state death penalty statute may be amended or
repealed at any time pursuant to an initiative or referendum
measure approved by the voters.:

(3) It is possible that legislation establishing a new,
constitutionally valid, death penalty for the state of. .
Washington could be enacted by the legislature by a simple
majority vote, even during the immediate two-year period .
following the passage of Initiative No. 316, if the new .
El)aw3%sozgt' drafted as either an amendment or repeal of RCW.
A .32, . L , R

Honorable Earl F. Tilly

State Representative, 12th District

1509 Jefferson | ' Cite as:.

Wenatchee, Washington 98801 ' AGO 1976 No. 15
Dear Sir: . R . o

In a line of decisions handed down on July 2, 1976, the
United States Supreme Court upheld the constitutionality
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" of statutes providing for imposition of the death penalty

for the crime of murder (and. in the case of Georgia, certain
other crimes) as enacted by the legislatures of the states

of Georgia, Florida and Texas. See, Gregg v. Georgia,

U.S. , 44 L.W. 5230; Proffitt v. Florida, _  U.S. , G4

L W."57%6; and Jurek v. Texas, _ U.S.___, 44 L.W. 5762. At
the same time, however, the Supreme Court invalidated, as a
form of "cruel and unusual punishment' prohibited by the.
Eighth Amendment to the U.S. Constitution, other death penalty
Jaws. which had been enacted in the statesof North Carolina .
and Louisiana. ‘Woodson v. North Carolina, U.S._, 44 L.W.
5267; 'and Roberts v. Louisiana, _ U.S.__, 4% L.W. 528l. .As
the prime sponsor of the Washington death penalty law, chapter
9, Laws of 1975-76, 2nd Ex. Sess. (Initiative No. 316), you
have, therefore, requested our opinion regarding’ the “impact

of these decisions upon our own law and, in addition, you
have posed”several questions pertaining to the procedures to
be followed in‘amending our law if it is deemed by us no longer
to be constitutonally enforceable. T

We will set forth your spécific,que5£ions, aﬂdhoﬁriénS@grs
thereto, within the body of this opinion.
o " ANALYSIS

I.

Introduction:

. Capital punishment, or the death penalty, has in recent years
become the subject of considerable ‘activity both within the
halls of state legislatures and in the courts. Although
earlier attempts to have this form of criminal punishment
declared- unconstitutional by the courts had failed, a sharply
divided United States Supreme Court, some four years ago in
Furman v. Georgia, 408 U.S. 238, 33 L. ed. 24 346, 92 S.Ct.
7776 (1977), struck down a. Georgia death penalty law on the
ground that this law was in violation of the prohibition
against 'cruel and unusual punishment’ contained in the Eighth
Amendment to the U.S. Constitution. Thereafter, state law-
makers throughout the nation reacted by changing the death
penalty statutes of their respective states in order, if pos-

" sible, to remove the features of those statutes to which the
Supreme Court had apparently objected in the Furman case.

This course of legislative response to the Court's ruling, in
turn, culminated in the five cases decided on July 2, 1976,
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to which you have referred in your request. The basic
question here presented concerns the impact of those cases
upon the particular response to the Furman ruling which

was made by the voters of our own state through their passage
of Initiative No. 316 at the November, 1975, state general
election. ‘ o . o

Under the Georgia statute which was struck down in the
Furman case, the jury involved in a murder or other criminal
trial in which the death penalty could be imposed was vested
with unrestricted discretionary authority whereby.it was
permitted to determine in each case, in accordanceé with what-.
ever criteria might seem significant to the particular jury,
whether or not the déféndant'(u‘on'béidg“canic;eﬁ) should
be sentenced to death or, instead, to'a term of imprisonment.

“Two members of the’Supréme-Courc,fjgsticésjBreupan;and'Maréhall,",

exp:eSsed“the.view'that;this‘Statgte;wasﬂugconstitptidpélfunder
~ the Eighth Amendment, supra, because ‘the”death penalty, no.
matter h6w-df%fbf-whatigr;me:itiis'imposed; constitp:eg;c;ue1
andfunusﬁalfpunisﬁmenf'ip“Yiolationqu”thatfﬁbrtibp:6fjth2i
federal Bill of Rights. ‘Three otheér members. of the court,
Justicés Douglas, Stewart and White, wroté opinions in which,
instead, they merely held the procedural- aspects of the’
Georgia law to be'unconstitutioqal'bgcausq;ibasically,[oﬁjthe
unquestiOnab1y~irrelévant“factors“which_a‘jurjjwa31allqged'to
- §§ke'into consideration in rendering its decision as to whether
4 given criminal defendant shouldjlive or die. This consti-
ituted "'cruel -and Unusﬁal"‘phniShment;'infchejminds'of“tﬁgsg

‘three justices;'bébause'Of':hgjarbitrary;or;happengtaﬁce;‘
results which could flow ‘from the statutory system involved.
{As was succinctly explained in the concurring opinion of '
- Justice Stewart, 408 U.S. 309-10: ST T

"These death sentences are cruel and umusual *
in the same way that being struck by lightning
is cruel and unusual. For, of all the people
convicted of rapes and murders in 1967 and
1968, many just as reprehensible as these,
the petitioners are among a capriciously

selected random handful upon whom thelsenﬁeﬁteif.

of death has in fact been' imposed.. . % ,

Notwithstanding this objection to the‘Georgia law, however,
the four remaining members of the 1972-Supreme Court which
yuled in the Furman case - Chief Justice Burger and Justices
Blackmun, Powell and Rehnquist - voted to sustain the death
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penalty even when imposed in the manner then provided for
by that law. In essence the position of those four dis-
senters was that the Eighth Amendment is not violated by
such a law because that constitutional provision.in no way
speaks !". . . to the power of legislatures to confer sen-
tencing discretion on juries. . ." (408 U.S. 238.)

Since, however, a majority of the Supreme Court thought
otherwise, the result of the Furman case was that at least
the "unlimited discretion" approach which was a part of the
then existing Georgia death penalty statute - as well as
those of most other states as they then existed - became.
constitutionally unenforceable. In our own state this.was
expressly held to be so by the Washington supreme court,
with respect to the death penalty provisions of RCW 9.48.030,
in September of 1972, in the case of State v. Baker, 8l Wn.
2d '281,°501 P. 2d 284 (1972). But because only two members
of the Furman majority looked upon the death penalty as:

- being unconstitutional per se, two other possible routes.to
a constitutionally defensible death penalty law appeared -
still to be available. One such route, seemingly, was:that
of totally eliminating any discretionary :function in. the ..
court or jury and, instead, substituting an .automatic, ;- .
mandatory, death penalty for certain specified degrees of
murder or. other crimes which had traditionally been character-
ized as capital offenses.( Conversely, the other possible
route to a constitutionally valid death penalty law was to .
‘retain the basic concept of a discretionary penalty while. .
“attempting to remove the constitutional infirmities of un-
restricted discretion by establishing mandatory standards
and criteria to be applied by the court or jury.in each .
case - standards and criteria which would be relevant to the
issue of life or death for those convicted of the serious

crimes for which the death penalty might be imposed.

Among the states which chose to take the latter approach

- were Georgia itself, along with Florida and Texas. On the
other hand the states which responded to the Furman decision

by enacting mandatory death penalty statutes included North

Carolina and Louisiana - and, as we will see in a moment,

the state of Washington. Conceivably, in view of the di-

versity of opinions expressed by the different justices in

the Furman case, either or both of these responses could

have been expected to pass constitutional muster when tested;
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and in fact, as things turned out, both types of death
penalty laws were found to be valid by three of the four
members of the Court who had dissented in Furman.  Those
three were Chief Justice Burger and Justices Blackmun and
Rehnquist - joined by Justice White who had been amon

the justices ruling against the "unlimited diséretion” ap-
proach which the majority had held to be unconstitutional

in that case. The remaining five members of the Courtl
however, ultimately drew a distinction between (1) the
mandatory imposition of a death penalty in all capital cases
and. (2) the "guided discretion" system represented by the
new Georgia laws and those of Florida and'Texas. Thus,
while the latter were upheld by -a-seven to two majority of
the Supreme Court in Gregg v. Georgia, Proffitt v. Florida
and Jurek v. Texas, supra, the rormer was held to be un-
constitutional by a five to four majority in Woodson v.
North Carolina and Roberts v. Louisiana,’supra.< -~ - .7

The basic problem with the "unlimited discretion' approach,
. as. we have" seen,is that it was ‘found to  produce arbitrary
and capricious results. - Juries could decide ‘whether'a . '
convicted criminal was to live or die on the basis of such
irrelevant factors as the color of his 'skin, or his or her
‘sex or religion or even mere physical appearance.  The =
problem' with a mandatory death penalty, by the same'token,
is (according to those who ruled against it in Woodson and
Roberts) that such a law is alSo'afbitrafy1in tEatfit R
requires the execution of all persons convicted of a given
capital offense - regardless of such arguably relevant''
factors as their past criminal records, the likelihood of
future misconduct, or various other mitigating circumstances
involved in each particular case. However, the "limited
discretion" approach which was upheld by the Court in the
Gregg, Proffitt and Jurek cases was found to be acceptable
(@) Eecause the death penalty is still not unconstitutional,
er se, at least for those crimes_such as murder for which
it has traditionally been imposed3 and (b) because the
procedural safeguards of this approach appeared reasonably
calculated toinsure a rational imposition of the penalty.

1 Including Justice Powell who had been ambng the dissenters
in Furman. - ' S . : P

See, also, Fowler v. North Carolina, - U.S.: , 44 L.W.
3761 (July 6, 1976); Thompson v. North Carolina, _ U.S.
., 44 LW, 3761 (July 6, 1976); and Williams and Justus
V. Oklahoma, _ U.S. _ , 44 L.W, 3761 (July 6, 1976).

LS

(%)

Justices Brennan and Marshall dissenting.
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II.

" Questions Presented:

With this introdﬁctory resume of the current constitutional
status of the death penalty in mind, we turn, now, to your
specific questions. First you have asked:

"Has our latest statute or portions
thereof,. the provisions of which were
contained in Initiative 316, passed by
the voters in November;, 1975, been in-
validated by the recent U,S. Supreme
‘Court decisions?" .-~ . . ..

Before we respond directly to.this question two: further
preliminary observations‘are in order. . First, as was also
true several years ago when the Supreme .Court first. ruled
~on.thé,CQnStitutionality,of_state.laws.regulating~abortions,ﬂ
the Court's decisions did not directly pass upon-the provi-
sions of our own state abortion law because that law (RCW
9.02.070) was not actually before the tribunal. Instead,
those decisions involved-statutes in-two other states, Georgia
and Texas. Nevertheless, as in the instant case it was, in
our judgment, clear as a matter of law that the rulings in
question.had rendered portions of our own law henceforth
"constitutionally unenforceable" in the sense which we.ex-
_‘plained in the following excerpt from AGO 1973 No. 7 (copy
enclosed) - written shortly after those rulings were rendered:

"We now come to the-essence of your ques-
‘tion: To what extent will the supreme court's
decisions in Roe v. Wade and Doe v. Bolton,
supra, affect the future enforceability of
our- existing statutes dealing with abortions.

"Purely from a standpoint of form, of course,
all of the provisions.of these statutes will
remain in our criminal code in the manner

in which they now appear until they are
either amended or repealed through the legis-
lative process. Moreover, to the extent that
they are not in clear conflict with the
supreme court's rulings, these statutes re-
main entitled to an over-all presumption of

4 See, Roe v. Wade, 410 U.S. 113, 35 L. ed. 2d 147, 93 S.
ct. 7 and Doe v. Bolton, 410 U.S. 179, 35 L. ed.
2d 201, 93 s.Ct. 739 (1973). |
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constitutionality until held to be’ =
otherwise by a court of competent juris- .
diction - both as a matter of office
‘policy and as a matter of law.. In the -
case of such conflicts as do exist between -
them and the supreme court's decisions; )
however, future enforcement will unquestion-
ably be effectively precluded by these -~
" decisions for the obvious reason that in . -
~ any prosecution brought to enforce a re- -

quirement of our statUpeS'whiqh[éonfli¢ts~ -
with the supreme court's rulings, supra, -~
the person, or persons charged with a viola-.

J7tibn]of_;hése’éﬁdtuteé“ﬁi}l_b€33b1§~ﬁQ5;

._ipvbké;thé“féderal~CQnStitQtibq;_aé“ﬁpw_f‘"

. interpreted by the supreme court,-as &

i defense. Accord, so much of Article VI of ‘-

“'the United States CdnstitutidnraSiprovidesf.?
that: - : ‘ ' = .

"'This Conspitutiph,_and';heulaws oﬁﬂthe".
United States which:shall:be made - in’pur-
suance thereof; and all treaties made,

“or which shall be made, under_thé’authdritf:i

‘of the United States, shall be the supreme
,lawuoﬁrthe_land;”andjthe‘judgeﬁ“in’éygryﬁ;
‘state shall be bound thereby,’ any thing in
the Constitution or laws of any state to-

the gontraryunotwiggstapding,f -

"We_willﬁ'the:efbre;;ébuch_pur’ensuihg con-

glusiohs_inﬂthisnlight’ﬁfi.e.;.gnforgefi :

ability rather than constitutionality, per
Cose. .. WM T e BT e

Likewise, in answering YOur'fifst7$uestidﬁ'as it relates
to the impact of the Supreme Court's latest decisions re-
garding the death penalty upon what 1is now RCW 9A.32.046,

infra, we will here also speak of the current enforceability
of tEac law rather than of its'constitutionaligz, per Se.

}Sec0pdly,fa$;§e have noted earlier it is true that the new
death penalty“law, which was formulated largely under your
sponsorship after the earlier Washingpqn,law;(RCW 9.48.030)

By

e e et e e o s s trad 4
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was declared unconstitutional in State v. Baker, §gpra,é
originated as Initiative No. 316 and, as such, was approved
by the voters at the November, 1975, state general election.®
The fact that this law was thus enacted by the people rather
than the legislature, however, must be viewed as being of

no legal significance in terms of its present constitutional
enforceability because it is now a well-established principle
that the power of the people to pass a law by the initiative
process is no greater than that of the legislature, as such,
and is subject to.all of the same constitutional restrictions
or limitations which pertain to an act of the legislature.
See, e.g., Bare v. Borton, 84 Wn. 2d 380, 526 P. 2d 379 (1974).

Having so explained these two points we must’now answer your -
first question essentially in the affirmative. Because it

is a death .penalty law of the same basic type as those held
to be unconstitutional 'in Woodson v. North Carolina and
Roberts v. Louisiana, supra,’/so much of our new law as

v

Accord, ‘Furman v. Georgia, supra. .

See, Wash. Const., Art. II, § 1 (Amendment 7); however,
because the initiative was framed. as an amendment to the
‘new state criminal code it did not actually become
Operztive“until July 1, 1976 - as_explained in AGO 1976
No. 4. . h : S o

e

7 In Robérts the court specifically noted that the
Louisiana statute, like Initiative No. 316, limited the
category of crimes covered to certain aggravated of-
fenses - in contrast to the North Carolina law which
imposed the death penalty for any willful, deliberate
or premeditated homicide and any felony murder. The
court, however, ignored the distinction, saying: .

“That Louisiana has adopted a different
and somewhat narrower definition of '
first-degree murder than North Carolina
is not of controlling constitutional
significance. The history of mandatory
death penalty statutes indicates.a firm
societal view that limiting the scope of
capital murder is an inadequate response
to the harshness and inflexibility of a
mandatory death sentence statute. . . ."
Roberts v. Louisiana, 44 L.W. at 5283.
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provides for the automatic, mandatory, imposition of &
death sentence for all persons convicted of aggravated
"murder in the first degree8 is, in our opinion, now consti-
tutlonally unenforceable. By this we mean, speciflcally
that portion of Initiative No. 316 which is now RCW 9A. 33-
046 and reads,in full, as follows:

8 Defined in RCW 9A 32. 045 as follows

w'% person is gu11ty of aggravateimurder in

. the first degree when he commits murder in the
first- degree-as defined “in RCW 9A.32.030 under

) accompanied by any of the following c1rcum-
- stances: . . RPN X :

"(1) The victim was a law enforcement officer
~.:orfire fighter and was performing his or: her
- offlc1al duties at the tlme of the killIng

"(2) At the tlme of the act. resultlng in the
death, the defendant was serving a term of im-
.prlsonment in a state correctional 1nst1tutlon.'

"(3) The defendant committed the murder pur-
suant to an agreement that he receive money
or other thlng of value for commlttlng the
murder., o .

"(4) The defendant had solicited another‘to
commit the murder and had paid or agreed to pay
such person money or other thing of value for
commlttlng the murder. .

"(5) The defendant committed the murder with
intent to conceal the commission of a crime,

or to protect or conceal the identity of any
person committing the same, or with intent to
delay, hinder or obstruct the adminjistration

of justice by preventing any person from being .
a witness or producing evidence in-any- 1nvest1-\‘j.
gation or proceedlng authorized by law or by in- - °
fluencing any person's off1c1a1 action as a juror.

"'(6) There was more than one vlctlm and the said
murders were part of a common scheme or plan, or
the result of a single act of the defendant.
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"A person found guilty of aggravated murder
in the first degree as defined in RCW 9A- ..

. .32.045, shall be punished by the mandatory .
‘'sentence of death. Once-a person is -found
guilty of aggravated murder in the first .
degree, as defined in RCW 9A.32.045, neither
the court nor the jury shall have the dis-
cretion to suspend or defer the imposition
or execution of the sentence of death. Such
sentence shall be automatic upon any conviction
of aggravated first degree murder. The death’
sentence shall take place at the state peni-
. tentiary:under the direction of and pursuant

- to arrangements made by the superlntendent

- thereof: " Provided,. That the time of such

. execution shall be set by. the :trial- judge at
. the time of imposing sentence and as a part
thereof "

This statute 11ke those 1nvolved in the. Woodson and Roberts
‘cases, deprlves the court or ‘jury, as the case may be, of any
discretion to impose a lesser penalty without regard to any
mitigating  circumstances which may be present in a given case.
Or, as we- expressed the point during our .introductory discus-
sion above, the Washington law, like those 'of North Carolina
and Louisiana, ". . . requires the execution of all persons
convicted ... . [of aggravated murder in the first degree] . . .
regardless.of such arguably relevant factors as their past
criminal records, the likelihood of future misconduct, or
various other mitigating circumstances involved in each parti-
cular case. "9

8 Cont d:

"(7) The defendant commltted the murder "in the
course of or in furtherance of the crime of.
rape or kldnaplno or in lmmedlate fllght therefrom.'

9 Note, however, in connectlon w1th the answer to your first
2] questlon the following prov1510ns of RCW 9A 32.047 (codifying
§ 3 of Initiative No. 316): = .

-

“In the event that the governof commutes -
a death sentence or in the event that the
death penalty is held to be unconstitutional

by the :United States supreme court or the
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Question (2):

By your next question you'havg,askedé

"Can we have a capital punishment law
that is constitutional in Washington
State?" ' S

This question, of course, assumes the foregoing response to
your first question; i.e., that the present provisions of

RCW 9A.32.046, supra; have become constitutionally unenforce-
able because of the Supreme Court's invalidation of similar
mandatory death penalty statutes .in Woodson v. North Carolina
and Roberts'v. Louisiana, supra: But at the same time the .
Court's /-2 ruling-in favor of ‘the constitutionality of what

we have above referred to as-"limited discretion" death

penalty laws in Gregg v. Georgia, Proffitt v. Florida and
Jurek v. Texas, supra, makes.it equally clear that a consti-
tutionally valid statute may be fashioned for our own state
as well.” "As explained by Justice Stewart, writing for the
Court in Gregg: =~ ~°° = 77 CET L LE T

"In summary, the concerns expressed in .
Furman that the penalty of death not be ~ °
imposed in ‘an arbitrary or capricious o
manner can be met by a carefully drafted
‘statute that ensures that the sentencing

9 Cont'd: _

' supreme court of the state of Washington in

- any of the circumstances specified in RCW

"~ 9A.32.045, the penalty for aggravated murder '-:it
in the first degree in those circumstances

. shall be imprisonment in the state penitentiary
for life. A person sentenced to life imprison-
ment under this section shall not have that’
sentence suspended, deferred, or commuted. by
any judicial officer, and the board of prison
terms and paroles shall never parole a prisoner
or reduce the period of confinement nor release
the convicted person as a result of any auto-
matic good time calculationmor shall the de-
partment of social and health. services permit
the convicted person to participate in any.work
‘release or furlough program." :
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authority is given adequate information - |
and guidance. As a general proposition- -
these concerns are best met by a system
that provides for a bifurcated proceeding
at which the sentencing authority is ap-
prised of the information relevant to the
imposition of sentence and provided with
standards to guide its use of the informa-
. tion.

""We do not intend to suggest that onlythe .

* above-described procedures would be permis-
sible .under Furman or that any sentencing. . ..
system constructed along these general lines,

. would inevitably satisfy the concerns.-of~ = -.

~ .Furman, for each distinct system must be- .. .. .
' examined on an individual basis.. Rather, we.
" "have . embarked upon this gemeral exposition’

" "to make clear that it is possible:to .con-

“struct capital-sentencing systems capable .. .
of meeting Furman's constitutional concerns.”: -
(44 LW. at 5242.)

Therefore, our direct answer to your secand inquiry, as

above set forth, is also in the affirmative. :"A law similar
to those which were found to be valid in these last three
cases would, if enacted by the Washington legislature (or the
people thrd?eh the initiative process), be constitutionally
defensiBe. 22~ - - - - oo :

Although certain differences exist bi&ween the three death
penalty laws which were thus upheld,2: the basic element
which they all have in common is that- of a bifurcated trial
whereby the accused person is first tried to determine his
guilt or innocence of the crime with which he has been
charged. At this initial trial only such evidence is admis-
sible as is relevant to that single question. - Then, if the

10 We understand,in so advising you, that a stay order has
been entered by Justice Powell with regard to actual
implementation of the Gregg, Proffitt and Jurek rulings
in connection with a petition for rehearing. If,as a
result of that petition there is later any change in the
views of the Court regarding the '"'limited discretion"
types of death penalty law we will, of course, promptly
advise you. o '

11 Compare, Ga. Code Ann. 27-2503, 27-2534.1, 27-2514 and
26-3102° (Sup. 1975); Flgfj Stat. Ann. § 921.141 (Suf,. 1976-

1977); and Texas Code of Crim. Proc.,Art. 37.071 (Sup.

1975-1976).
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accused is found guilty of a crime for which the death’
penalty may be imposed, a second hearing or trial is held
for the purpose of determining whether, in fact, it should
be. During this phase the jury (or court if the case was
tried without a jury) is required to consider various
specified aggravating and/or mitigating circumstances -
including. evidence which would not have been admissible
under ordinary standards of relevancy during the "guilt or
 innocence" phase of the trial. Then, the question of.

punishment is to be decided on the basis of specified legal
standards ‘in accordance with the’ findings made at this
second stage of the proceedings. Finally, at least in the
case of the Georgia and Florida laws, any death penalty
resulting from the trial is to bé reviewed; automatically,
by a higher court not only for the’ purpose-of-insuring that
the proceedings "below were properly conduc¢ted under the
_standards -set forth in the law but that the‘death penalty
imposed is’consistent with -other sentences’ imposed in other
trials under - similar cifcu@stapces;ig ERE R :

- Questions (3);§nd 4):

Your next two ‘questions, which we will consider together,
read as follows: o R

"Would changes to the invalidated statute. -

to bring it into conformance with the U.S. - - .
- Supreme Court decisions require a two-thirds

vote of the Legislature if the changes were -

‘considered during the regular session of the’ "

-45th Legislature, convening in January, 19777 "

"Could the Legislature répeal the;provisions -
of Initiative 316 and substitute a new law?" -

These two questions stem from the .above noted fact that our
current death penalty statute (RCW 9A.32.046) originated as
a part of an initiative to the people under Article II, § 1 ‘
(Amendment 7).of the state constitution. Thus, it is presumably

.-

12 Also of note in connection with this segment of 'your
‘opinion request is a similar section of the Model Penal
Code (Proposed Official Draft) which was prepared in 1962
by the American Law Institute. According to the Surpreme
Court's opinion in Proffitt v. Florida, supra, the Florida

statute which was there upheld was 'largely patterned"
after § 210.6 of that code. Therefore, we are appending a
copy of this section of the Model Code to our opinion for
your immediate reference.
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now subject to so much of Article II, § 41 (Amendment 26)
of the constitution as provides that: S

". . . No act, law, or bill approved .
by a majority of the electors voting -
thereon shall be amended or repealed by
the legislature within a period of two
years following such enactment: Provided,
That any such act, law or bill may be
amended within two years after such enact- -
ment at any regular or special session of
the legislature by a vote of two-thirds -
of all the members elected to each house
with full compliance with section.12,
~Article III, of the Washington Constltu-w,
tion, and .no amendatory law adopted. .in S
accordance with this provision shall. be';_
subject to referendum.. But. such .enactment
‘may be amended or repealed at any general
regular or special election by direct. vote
of the people thereon. These provisions
supersede the provisions of subsection (c)
of section 1 of this article as amended by
the seventh amendment to the COnstltutlon
of this state." S ,

We can conceive of no basis for concluding that the mandatory

death penalty portion of Initiative No. 316 is in any way
exempt from the provisions of this section-of the state can-
stitution merely because it has been rendered constitutionally
unenforceable by reason of the Supreme Court's decisions in
the Woodson and Roberts cases, with regard to the similar
death penalty laws of North Carolina and Louisiana. Therefore,
it may not now be repealed by the legislature - i.e., until
November 5, 1977, or thereafter - and it may not be amended

by the leglslature until that time except by ". . . a vote

of two-thirds of all of the members elected to each house. . . ."

We note also, however, the concluding- Sehtence of Arﬁlcle 11,
§ 41 CAmendment 26), supra, which, alternatlvely, permits an

act approved by the voters to be thereafter amended or repealed
"

at any time ". . . at any general regular or special election

y direct vote of the people thereon. . . ." "Accordingly,

it would be possible for this or any other measure approved

by the voters at the November 5, 1975, general election to be
amended (or even repealed) by the affirmative action of less than
a two-thirds majority of the members of each house of the
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legislature approving a referendum bill submitted to the
voters in the manner contemplated by subsection (bi‘of :
Article II, § 1 (Amendment 7) of the constitution.,é

Questions (5) and (6):

Your final two questions also relate to the procedures’
which could be followed by the legislature in the enactment
of a constitutionally valid death penalty law in accordance
with Gregg v. Georgia, Proffitt v. Florida and Jurek v.
Texas, supra. Ihey are as follows: o e

"5) -Could the Legislature adopt a new capital
punishment law without repealing the .pro- o
visions of Initiative 316 with instructions .
that the new law be the applicable statute
in cases involving the specified crimes? . -

"6) If your answer to question 5 is in the af-’
firmative, could the new law be adopted by . .
a constitutional majority of the Legislature
rather than two-thirds?" S

The important point to be borne in mind with respect to
these questions is that the death penalty provided for by
Initiative No. 316 (i.e., RCW 9A.32.046) is, by its own
terms, ocnly applicable to the crime of aggravated murder in
the first degree as defined therein. See, RCW 9A.32.045,
supra, codifying § 1 of the initiative. Other sections of
the new state criminal code, however, define first degree
murder as a separate and, in effect, a lesser included of-
fense and fix the penalty for that crime as life imprisonment.
We have reference to RCW 9A4.32.030 and .040, both of which
originated with the new code itself, chapter 260, Laws of

1 This subéection reads as follows:

"The second power reserved by the people is the
referendum, and it may be ordered on any act,
bill, law, or any part thereof passed by the
legislature, except such laws as may be neces-
sary for the immediate preservation of the

public peace, health or safety, support of -

the state government and its existing public
institutions, either by petition signed by

the required percentage of the legal voters,

or by the legislature as other bills are

enacted. Six per centum, but in no case more than
thirty thousand, of the legal voters shall be re-
quired to sign and make a valid referendum petition.”
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1975, lst Ex. Sess., rather than as a part of Initiative
No. 316. ' o o

Most certainly, therefore (in answer to your fifth question),
the legislature could - by appropriately amending either or
both of these sections of the new code - adopt a new capital
punishment law for the crime of first degree murder (or
other crimes as well by the same process) without either
repealing or expressly amending any of the code sections
which were added by the initiative. In effect, the defined
crime in the initiative of aggravated murder in-the first.
degree (RCW 9A.32.045) and its accompanying mandatory death
penalty (RCW 9A.32.046) would simply be disregarded and
rendered obsolete by means of this approach. . '
Logically, of course, this should'alﬁo mean (in answer to

your sixth and. final question) that '". . . the new law could -

be adopted by a constitutional majority of the legislature
rather than two-thirds. . ." even though enacted within the
two-year period during which Article II, § 41 (Amendment 26),

supra, will remain applicable to the provisions of Initiative .-

No. 316 itself. At least we know of no cases in which a-
court, in an analogous situation, has yet ruled otherwise.
This, however, does not mean that the proponents of a re-
vised new death penalty law should necessarily feel content
if they are able to persuade merely a simple majority of the
members of the legislature to vote for a bill fashioned to
avoid that constitutional provision.: o

‘In the first place, of course, more than a simple majority
would be necessary to override a gubernatorial veto if that
should occur. Accord, the provisions of Article III, § 12

of our constitution. But in addition, even if the governor
were to approve of the bill the validity of any new death
penalty law would presumably be litigated in the courts in any
event - probably by the first person to be sentenced there-
under. At that time this issue would no doubt then be

raised as a part of such litigation if the law in question
were to have been passed by the legislature by less than a
two-thirds majority during the first two years following the
passage of the initiative. Therefore, while we believe the
correct answer to your final question to be in the affirmative
we would most certainly caution the proponents of any new

death penalty legislation to seek the approval of such a
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greater majority if possible, particularly if the new law
includes a consideration of aggravating factors parallel-
ing the language of Initiative No. 316, in lieu of a
different list of aggravating circumstances or being a -
statute which allows resort to mitigating circumstances
only. Or, in the alternative, those proponents could
accomplish the same objective by having the bill referred
to the people for their approval instead, in accordance
with the second part of our answer to question (5), above.

This completes our consideration of your several questions
regarding the Washington death penalty law as it has been

impacted by the U.S. Supreme Court's recent decisions.

We trust that the foregoing will be of assistance to you.

Very truly yours,

SLADE GORTON
Attorney General

PHI . AUSTIN
Deputy Attorney General

e e+ e e e s e



APPENDIX

MODEL PBNAL CODE - DEATH PENALTY PROVISION

' Section 2106, Sentence of Death for Marder; Further Pro. -
-ceedings to Determ.mc Sentence, -

(1) Dcath Senunce Trcloded. Y’hen a de! endzmt is

found guilty of murder, the Court shall impose sentence for
a felony of the first degrce if it is satisfied that:

(2) none of the aggravating. circumstances enu-
merated in Subsection (3) of this Section was estab-
lished by the evideuce atthe triul or:will be established

further pl’OOoedlIU"S are 1mm,ted under Subsection - -
)ol‘t]:ns Section;or - v A

2 (b) subst-:mth.l xmtwatmb cucu.msta.nces esta,b-\
lished by the cmdence at the' tna.l, cali f or lemency, or

(c) the def end...nt vnth the consent of the prose-- '
cuting a.ttorney and the a.pprovd of the Court, pleaded
guilty to murder asaf elony of the first deﬂ'ree or ..

(d) the defendant was under 18 years of age: a.t the
time of the commission of the crime;or. - - v -

(e) the de;enda.nt’s physma.l or menta.l conoitwn
calls for leniency; or '

. (f) although tke evidence suffices to sustain ‘the © *

verdict, it does not fo*cclose all doubd rcspectmg the
defenda.nt s rrmlt N

2) De.,emh..mtmn 'bv (‘om't or by Court and Jury
Unless the Court im»oses sentence under Subsection. (1) of °
this Section, it shall conduct a separate proceeding fo de-
termine whether the defendant should be sentenced for a

' felony of the first degree or sente enced to death. The procced-
ing shell be conducted before the Court a2lone if the defend-
‘ant was convicted by a Court siiting without a jury cr upon
his plea of guilty or if the prosecuting att orney and the de- N
endant waive a jury vwith respect io sentence. In other
yses it shall be conducted before the Court sitting with the
Ju:y which determined the defendant’s guilt or, if the Court

for good cause shown discharges that jury, with a new jury o

empanelled for the purpose.

In the proceeding, evidence may | be presented as to any
matter that the Court deems relevant 16 senicnce, including
but not linited to the nature and circumstances of the crime,
tho defendant's charactar, background, history, mental and
physical condition and any of Lhe aggravating or mitigating
circumstances epumerated in Subsections (3) and (4) of
this Section. Any such evidence which tke Court deelns to




have probative force may be received, regardless of its
adrissibility under the exclusionary rules of evidence, pro-
vided that the defendunt’s counsel is accorded a fair op-
portunity to rebut zny hearsay statements. The prosecuting
attorney and the defendant or his counsel shall be permitted
to present argument for or against sentence of death.
The determination whether sentence of death shall be
imposed shall be in the discretion of the Court, except that

when the proceeding is conducted before the Court sitting

with a jury, the Court shall not impose sentence of death
unless it submits to the jury the issuo whether the defendant
should be sentenced to death or to imprisonment and the

jury returns a verdict that the sentence should be death. If
the jury is unable to reach a unanimous verdict, the Court
shall dismiss the jury and impose sentence for a felony of
the first degree. :

The Court, in exercising its discretion as to sentencs,

end the jury, in determining upon its verdict, shall take

into account the aggravating and mitigating circumstances
enunerated in Subsections (3) and (4) and any other facts
that it decms relevant, but it shall not impose or recommend
sentence of death unless it finds one of the aggravating cir-
cumstances enumerated in Subsection (3) and further finds
that there are no mitigating circumstances sufficiently sub-
stantial to call for leniency. When the issue is submitted
to the jury, the Court shall so instruct and also shall inform
the jury of the nature of the sentence of imprisonment that
may be imposed, including its implication with respect to
possible rclease upon parole, if the jury verdict is against
sentence of death : -

Alternative formulation of Subsection (2):

(2) Determination by Court. Unless the Court imposes

sentence under Subsection (1) of this Section, it shall con-

duct a separate proceeding to determine whether the de-
fendant should be sentenced for a f elony of the first degree
or sentenced to death. In the proceeding, the Court, in
accordance with Section 7.07, shall consider the repcrt of
the pre-sentence investigation and, if a psychiatric examina-
tion has been ordered, the report of such examination. In
addition, evidence may be presented as to any matter that
the Court deems relevant to sentence, including but not

limited to the nature and circumstances of the crime, the -

deferdant’s character, background, history, mental and
physical conditien and any of the aggravating or mitigating
circiumstances cnumerated in Subsections (3) and (4) of
this Section. Amny such cvidence which the Court deems to




have probative fu"c._ riny be reecived, regerdiess of its od-
missibility wader i cxzeluziennyy m"_\ cf eviceuce, pro-
vided that tue delendant's connset is zecorded 2 feir op-
poriucity to rebut ony heevesmy sia scments.  The prose-

cuting zitornzy and the defendant or his counsel chall be

permitted to present argumeut for or nd.mst scntence of

death.

The determination v’nc‘hcr sentence of decath shall be

imposed shall bz in the discretion of the Court. In exer-
cising such discretion, the Court shall ake into account the

-aggravating and mitizating circumstances enumerated in
_Subsections (3) and (4) and any other facts that it deems

relevant but shall not impose scatence of death unless it
finds one of the amgravating circumstances ennmerated in
Subsection (3) and further finds that there 2re no mitigating
greumstances sufliciently substantial to call for lemency

(3) Aggr vating Clrcum';tances

(a) The mwider was committed by a comnct under’

sentence-of imprisonment.

(b) The defendant was premously convwbed of

another murder or of a felony involving the use or threat N

of violence to the p ers on:

(c) At the tune the murder was commltted t-he

defendant also commltted another murder. - =~

(d) The defendant knowingly created a great risk
of death to many persons.

(e) The murder was committed while the defend-
ant was engaged or was an 2ccomplice in the commission
of, or an attempt to commit, or flight after committing
or attempting to commit robbery, rape or deviate sexual
intercourse by force or threat of f orce, arsonm, burglary

. or hmppmg

(f) The murder was committed for the purpose of

‘avoiding or preventing a lawful arrest or effecting an
escape from lawful custody.

. (g) The murder was committed for peéunia.ry
gain. .

(h) The murder was especially heinous, atzocxons
. or cruel, manif estmg exceptlona.l depravity.




N

A

(%) Lﬁtigating Circumstances,

(2) The defendant has no sigmificant bistory oif
Prior crimina] activity. . :
(b) The murder was committed while the defend.

ant was under the influence of extreme mental or emo.
tional disturbance, ‘

~ (€) The victim wasa participant in the defendant's
homicidal conduet Or consented to the homicidal act.

(d) The murder was committed under circum.
stances which the defendant believed to provide a moral
justification or extenuation for his conduct,

(&) The defendant was an accomplice in a murder -

ommitted by another person and his participation in
the homicidal act was relatively minor. :

(f) The deferdant acted under duress or under the;
domination of another person. '

(g) At the time of the murder, the capacity of the
defendant to appreciate the criminality [wrongf ulness}
of his conduct or to conform his conduct to the require-
ments of law was impaired as 3 result of mental disease
or defect or intoxication, . ' L e

(k) The youth of the defendant at the time of the
crime, - ’

-
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Kitsap County Prosecuting Attorney C.DANNY CLEM, Prosecutor
KITSAP COUNTY COURTHOUSE - 614 DIVISION STREET - PORT ORCHARD. WASHINGTON. 98366 - 876 - 7174

CHIEF CRIMINAL DEPUTY CHIEF CIVIL DEPUTIES
Christian C. Casad W. Danise} Phillips
. Ronald A, Franz

' DEPUTIES:

Stephen E. Alexander

Warren K. Sharpe

Patricia K. Schater

Kenneth G. Bell

Linda C.Krese

The Honorable Earl F. Tilly Reinhold P. Schuetz

atricia A.Toth

P.0O. Box 1845 Anthony C.Otto
Wenatchee, Washington 98801

December 31, 1980

RE: New capital Punishment Act
Dear Representative Tilly:

'- Enclosed herewith is a proposed act concerning murder
and capital punishment. We hope that this proposal will be
passed by the 1981 legislature.

There are a number of reasons why our current capital
punishment statute must be revised. First, the Washington
Supreme Court in State v. Martin, 94 Wn. 2nd 1, - P. 2nd
o (1980) seriously undermined the current statute by
hoIding that a court rule gave the defendant the right to
-Plead guilty to first degree murder and thus avoid imposition
of the death penalty. Although the court did not hold that
our current statute is unconstitutional, it is likely to do
so. Argument before the court on several capital cases is
now scheduled for January 13, 1981. Second, the current
capital punishment scheme has many inconsistencies and
deficiencies which must be remedied to avoid problems in the -
future. Lastly, the present statute is unduly restrictive
as to when capital punishment can be imposed. Our proposal
removes a number . .of hurdles which are not constitutionally
required. :

In a nutshell, the proposal establishes a new variety
of murder called aggravated first degree murder. It is
committed when one commits premeditated first degree murder with
certain aggravating conditions. In a special sentencing
proceeding if a jury finds that there are not sufficient
mitigating circumstances to merit leniency, then the sentence
is death. Otherwise, it is life imprisonment without parole.
The proposal provides for the infliction of death by lethal
injection. : :

The intent in drafting this proposal was not to be
innovative. All of the concepts it contains have been
approved by the United States Supreme Court.



The Honorable Earl F. Tllly Page - 2 -
December 31, 1980

_ We suggest that you review this proposal with the

utmost scrutiny and, more importantly, for constitutional
validity. This proposal, if enacted, will have to withstand

a multitude of attacks from defense lawyers and those opposed
to cap1ta1 punishment. If there are problems in this proposal,
now is the time to deal with them.

Very truly yours,

CLEM
ting Attorney

RONALD A. FRANZ
Deputy Prosecuting Attorney

RAF:jhpc



RAF -<im/jhpc
Dec ier 31,11980

AN ACT CONCERNING MURDER AND CAPITAL PUNiSHMENi.-

Séction 1. Legislative declaration.

The- Legislature declares that the greatest freedom

.

our citizens can have is the freedom to be secure in their
'persons-and.to’live without fear'of.assahlt or de;th as a
consequence of crimihal acts. To this end it is declared
thet there are certain varieties of murder which are especially
henious and for which the perpetratcrs thereof &eserve the
harshest punlshment which a c1v1llzed society can exact.
The. Leglslature therefore enacts thls legislation to Drov*de
a sentence of death for those who commit certaln partlcularly
'egreglous murders to the ends that others w111 be deterred,
;thac murderers recelve punlshment commensurate with their
crlmes, that there be adequate retribution for the families
and friends of murder victims, and/or so that the sanctity of
life is enhanced by suffering the ultimate penalty on Lhose
who take life.

The Legielature recognizes that no criminal justice
System consisting as it does of police, prosecutors, judges,
and juries can apply any criminal statute with nathemaL1ca1
pPrecision but that is no reason to forego capital punlshmen;

for those individuals who deserve it.

Section 2. Cohstruction. This act shall be
“liberally construed to give effect to its purposes and,
to this end, the rule of lenity shall have no application.
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No rulg promulgated by the Washington Supreme Couft, now or
in the future, pursuant to RCW 2.04.190(and RCW 2.04.200 |
shall be construed to aegradate any of the provisions of
this act.

‘Section 3. First degree murder -- sentence.

Notwithstanéing RCW 9A.32.030(2) any person convicted of the
crime of first degree murder shall be sentenced to life
imprisonment, which sentence shall not be suspended or deferred.

Section 4. Aggfévated first degree murder. A

person is guilty-of aggravated fir§t degree murder when he
commits first'dééree murder as defined by RCW 9A.32.030(1) (a),
as now or hereafter amended, and oné or more of the-following
'aggrav§ﬁi$g circumﬁtances exist:

 (a) The victim was a law enforcement officer, '
corrections officer or firefighter who was performing his -
official duties at the time of the act resulting in death
and the Qictim was known or reasonably should have been
" known by the perpetrator to be suvch at the time of the
killing; '

(b) At the time of the act resuvlting in the
déath, the perpetrator was serving a term 6f imprisonment,
had escaped, or was on authorized or unauthorized leave in
or from a state facility or program for the incarceration or
treatment of persons adjudicated guilty of crimes;

(c} At the time of the act resulting in death,
iﬁe.perpetr;tor was in custody in a cdunty or county-city
jail as a consequence of Eaving been adjudicated gulilty of a
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felony:

(d) The perpetrator éommitted the murder pursuant
to an agreement ﬁhat he would receive moneyv or.other thing
6f value for committing the ﬁurdef;

-(e) The defendant had solicited another person to
commit the murderwand had paid or_had.agreed to pay money or
other thing of value for committing the murder;

(£) The.victim was a judge, juror or former
juror, prospective, current or former witness in an.adjﬁdicative‘
proceeding{'proseputing attorney, deputy prosécuting attorney, defense
attorney, 1e§islator, or elected official in the executive
b;anch of state government and the murder was a regult.of
. ilegi£imate dutieé performed or to be performed by such
victim: A .

- | (g) The ﬁerﬁetrator committed the murder to
conceal the'cOmmiséion of a crime or to proteét of conéeaL
the identity of any person committing a crime; |

- (h). There Qas more than one victim and the murders -
were ﬁart of a common scheme or plan or the result of.é
single aét-of the perpetrator;

(1) The murdervwas committed in the course of, in
furtherance of, or in immediate flight from one of the
foliowing crimes:

(1) 'Robbery o£ attempted robbery in the
first or second degree;
(2) Rape or attempted rape in the first or

second degree;



(3) Burglary or attempted burglary in the first
or second degree;
(4) Kidnapping or attempted kidnapping in the first
'degreej' |
.(j) ?he Qictim was regularly employed as a newsreporter
and the_murder was committed to pbstruct or hinder the
investigative, research or reoortind activities of such
victim,

Section 5. bggravated first degree murder -- sentence.

‘Any person conv1cted of the crime of aggravated

first degree murder shall be sentenced to life 1mprlsonmentA
,~w1thout possibllity of release or. parole; Provided, if,
'pursuant to a special sentenc1ng proceeding held under
‘Section 7, the trier of fact finds that there are not sufficient
mitigating circumstances to merit lenieney, the senrence
“shall be death.. | ‘ |

A person sentenced to life 1mprisonment under this
- Section shall not have that sentence suspended, deferred or
commuted by any 3ud1c1al officer and the Board of Prison
Terms -and Paroles or its successor shall_never parole such
prisoner nor reduce the period of confin@ent in any manner‘
whatsoever including, but by no heans-limited to, any sort
,of good-time calculation. The Department of Social and
Health Services or its successor or any executive official shall
never permit such prisoner to participate in any sort of

release or furlough program.



Section 6. Notice regarding special sentencing proceeding.

When a person is charged with aggravated first degree
murder as defined by Section 4, the presecuting attorney

shall file written notice of a special. sentencing proceeding

to determine whether or not the death pepalty should be

impesed when there is reason to neiieve that there are not
sufficient hitigatind circumstances to merit lenieney.

| The notice of special sentencing proceedrng shall
be filed and served on the defendant or his attorney w1th1n

thirty (30) days of~the defendant's arraignment upon the

. charge of . aggravated first degree murder unless the court,

for good cause shown, extends the period for f111ng and

service of the»notlce. Except with the consent of the

prbsecuting attorney; during the period in whlch the prosecuting

attorney may file the notice of spe01a1 sentenc1ng proceedlng,
the defendant shall not tender a plea of guilty to the
charge of aggravated first degree murder nor may the court

accept a plea of guilty to the charge of aggravated-first

"degree murder or any included offense.

Unless the notice of sbecial sentencing proceeding'

is filed and served as provided herein, the death penalty o

- shall net be sought.

Section 7. Swnecial sentencing proceeding -- procedure.

(a) When a defendant is adjudicated guilty of
aggravated first degree murder under Section 4, whether'by
acceptance of a plea of guilty, by verdict of a ﬁury, or by
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decision of the trial court'sitting.withoet a jury, if a
’ﬁotiee ef séeciai sentencing proceeding hasibeen-filed and
served as provided by Seetion 6,>then'a special sentencing‘
proceeding shall be held. |

“(b) . A jury shall decide the matters presented in
tﬁe special'sentencing proceedieg unless a.jury‘be waived in
the discretion of the court and with the consent of the
defendant and the prosecuting attorney; Provided, ne sort of
plea; admission or agreement shall abrogeteAthe reqﬁitement
of such spe01al sentencing proceedlng. |

(c) 1In the event that the defendant s gullt was
determined by.a jury verdict, the tr1a1 eourt shall,recbnvene
A'the eame jury to hear the speeial sentencing proceeding aﬁd
- such proceeding shall ccmmence as soon as practicable after
completion'of the trial at which the defendantfs guilt
was determined; Provided, if'upfereseen'circumstances make
it impracticable to reconvene the same jury tp hear the
speciél sentencing proceeding, the,t:iei coutt mey dismiss
such jury and convene a jury puréudnt to subsection (a).

(d) In the event that the defendant s guilt was .
determined by plea of guilty or by decision of th‘> trial
court sitting w1thout a )ury or in the event thut a retr1al
of the special sentencing proceedlng is necessary for any
reason including, but not limited to, a mistrial in a previous -
special sentencing proceeding or as a conseguence of a
remand from ae abpellate court, the trial court shall impanel
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a. jury of twelve plus whatever alternété jurors éﬁe trigi
court deenms neceSsary. The defense and pfosecﬁtisn Shal;
each be allowed to peremptorily challenge six jurors. When
there is more than one defendant, each defendant shall be
allowed an additional peremptory challenge and ﬁhevpfosecution 4
shall be allowed a like number of additional chailenges. If
aiternate jurors are Eelected the defense and prosecution
.shall‘each be allowed one peremptory challenge for each
.alternate juror to be selecteq und when ﬁhere is more than
ong_defendént each defendant shali be allowed an additional
peremptory, challenge for eacﬁ alterﬁate juror to be sélected
and*theAprose¢ution shall be illowed a like number of additional'
'chélienges.

. (e) At the commencement of the'specialﬂsehtencing
procéediné the trial court shall instruct the jury as to the
ﬁatuke and purpose of the proceeding and as to the consequences
of its decision, as'provideé in Section 5.

(£) At the special sentencing proceeding both the
.proseéution and defense shall bhe allowed to make an opening
statement. The prosecution shall first presentvevidence and
thenithe defense may present evidence. Rebuttal evidencé'..
may be presented by each side ﬁntil the evidence is concluded.
Upon conclusion of the evidence the court shall instruct the
jury and then the prosecution 5nd defense shall belpermitted

to present argument. The prosecution shall open and conclude

the argument.



(g) At the special.seﬁtencing'proceedingvthe
court shall admit any relevant ev1dence, lnclLdlng hearsay
Iev1dence and ev1dence of the defendant s previous criminal
activity regardless of whether the defendant has been charged
or convicted.as a result of such activit&, which it deems to
have prbbative.value regardless 6f its admissibility under
the usual rules of.evideace. .

| In addition-to evidence of whether or not there
are sufficient mitigating circumstances to merit leniency,
if the jury 51tt1ng in the spe01al sentenc1ng proceeding has
not heard ev1dence of the aggravated first degree murder of
which the defendant stands conv1cted both the defense and
_Prosecution may 1qtrodpce evidence concernlnglthe.facts and.
circumstances:of the‘murder; |
| (h) Upon cenclueion of the eQideﬂce and argument
at the special sentenclng proceedlng,.the jury shall retire
to deliberate: upon the following questlon- “"Baving in
mind the crime of which the defendant has been found.gdilty,
are you convinced beyond a teasonable doubt that there(afe
-not sufficient mitigating circumstances to meritfleniency?“
"In order to return an affirmative answer to the
Question posed by this subsection, the jury ﬁust so find
unadimously; In order to retufn a negative answer to the
guestion posed cy this'subsectioh, the jury must so find
with at least ten (10) vqtes. 1f the juf& after due deliberation
is unable to ans@er the queetion poeed‘by this subsection,
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the trial court may declare a mistrial.

Section B. Mitigating circumstances. In deciding
the question posed by Section 7(h), the 5ury of‘the court,
if afjury-be waived, maylconsidef any relevant factors
includiné, but not limited to, the following:

(a) . Nhethér'tﬁe defeﬁdant has or does not have a
sigﬁificant history, either as a juvenile or am adult, of
‘prior criminal activity;

(b) WhetherAthe mu%der was - committed while tke
.defendant was under the influence of extreme mental disturbance;
(c) Wﬁéfher tﬁe victim coﬁseﬁted to the act of
murder; . ¥

| {d) Whether the defendant wés an accomplice to a
murder Eammitted 5y anothef persénAwhére the defendant's
pariicipatibn in the murder was relatively.minor;'
| | {e) Whether the défendént acted under.duress or
domination of another person;

(f) - Whether, at the time of the murder, the
capacity of the defendant to appreciaté the wrongfulness of-
his conduct or to conform his conduct to the requirements of
lawvwas substantially impaifed as a rgsuit of mental disease
o? defect; | |
| (g) Whether the age of‘éhe defendant at the time
of the crime callé for leniency;

(h)  Whether there is a likelihood that the defendant

will pose a danger to others in the future.

Section 9. When death penalty mandatory. When a
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defendanﬁ is adjudicated guilty of aggravated murder in tﬁe

first degfee aﬁd when a‘jury answers affirmatively,the

guestion posed by Section 7(h) or, if a jury b; waived as

allowed by Sectlon 7(b), when the trial court answers afflrﬁatlvely
'the questlon posed by Section. 7(h), then the defendant shall

‘be sentenced to death and the trial court shall not suspend

or defer the imposition of sdchvsentence.

‘Section 10. Life imprisonment under certain circumstances.

In:the event that the governof commutes a death sentence. or
in the event that the death-penalty is held to be invalidAby
An appellate -court of the Stéte cf Washinéton or a federal
court or in the event that a sentence of death imposed'upon
a partlcular defendant is held to be invalid by an appellate
court of the State of Washlngton or a federal court, then
the sentence for aggravated first degree murder where there
is an affirmatiﬁe response to the ques£ion posed.by.Section
7(h) shall be imprisonment invihe state penitentiarj for .
life Qithouﬁ the bossibility of -release or parole.
A person sentenced to life imprisonment under this
section shall ﬁot have that sentence suspended, deferred of
commuted by any'judiciai officer and the Boérd of Prison Tecrms
and Paroles or its successor shal1 never parole such prlsoncr nor
reduce the period of confinement in any manner whatsoever including,
but by no means limited to, any sort of good-time calculation.
The Départment of Social and He;lth Services or its successor or any
elected official shall never.permit such prisoner to participate

- 10 -



in any'sortvof release or fuflouqh program;

_Section 1l1. Mandatory review of death sentenée.
(a)A'Whenever a defendant.is~sen£encéd to death
and ﬁp0n entr§ of the judqmént and sen;encé in the trial
vqourt, the sentence'shail.be revieweé on Fhe record by the
supreme éourt;of Washington. | |
(b) Within ten (10) days of the entry of a judgment
and sentence imposing the death penalty, the clerk of the
.trial cour£ §ha11 transmit notire thereof té the clerk of
the»supfeme court and to the parties. Such nétiée-shall'
" include the caption of tﬁe case, its éauée number, the
defendant's name, the crime or crimes 6f which'the defendant -
‘Qag convicted, the séntencé imposed, the date of entry of
'jddgment.aﬁd:seﬁtence, and the éames and addfesses of the
attorneys . for the parties. Such hotiée shall vest with the
sﬁpréﬁe courf the jurisdictibn to reviewvthe.sentence of
death as provided herein; Provided, the»failﬁre of the clerk
of the triél court io provide the notice as herein _required
shall in no way prevent thevsupreme court from conducting
the sentence review as provided herein.
B (c) Within ten (10) days of the entry of a'judgmpnt
» and senteﬁce imposing the death penalfy, thé defendant 6r
his atto;ney ;hall cause a verbatim report Qf éroceedinqs of
the trial to be prepared.
(d) Within five (5) davs of the filing aﬂd abprovél

of the verbatim report of proceedings, the clerk of the

- 11 -



trial court shall transmit such verbatiﬁ report of proceedings

tqgethef with\copies of all of the clerk's papér; to the

clerk of the supreme court. The clerk of the §upreme court

éhall forthwith acknowledge receipt of suéh docﬁments by

providiﬁg notice of such receipt to the clerk of the trial

court and to the deféndant or his attorney and to the prosecuting

attorney. |
. (e) Within twenty (20) days bfvthe entry of the

judgment and sentence imposing the death penalty, the trial

court shall submit a report to the'clefk of the supreme

“court, to the deféndant'or his attorney, and tovthe prosecuting

:éttorney which shall be in the foll&wing'form and which form

shall be supplied to the triél judye by the clerk of the

supreme court:

Report of Trial Judge
To The Supreme Court
Regarding Death Penalty Case

. Superior Court of County, Washinqgton.

Cause No.

. State v.

" INSTRUCTIONS: Please answer each question.. If you do not

have sufficient information to supply an answér, please so
indicate after tﬁe specific question. TIf sufficient sﬁace
is not allowed on the questionnaire form for answer to the
question, attach additional sheets.

If the death penalty has bdcﬁ imposed on more than one
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defendant in a joint trial, make out a separate questioﬁnaire
for each defendant.

A. Data Concérning‘the Defendant

1. Name - - " 2. Date of Birth

Last "First ~ Middle. N
3. Sex: M [ ] 4., Marital S&atusi' Never Married:
F [ ) , Married
Divorced

p— —

Spouse deceased

"'5. Race or ethnic origin of. defendant ’
: : (Specify)
6. Children . . '
. "(a) Number of children . '
(b)v‘Ages of children: 1 2 3 4 56 78 9 10 117 12 13 14
o 15 16 17 18 | |

(Circle age of each child)

5. Parents
(a) Father living: . Yes [ ] No [ ]
If dgceased,'date of death
(b) . Mother living: Yes [ } = No [ -]

I1f deceased, date of.death

8. Number of children born to parents:

9. Education--circle highest érade completed: 1 2 3 4 5 &6
' 7 8 9 1011 12
College: 1 2. 3 4
10. Iﬁtelligence Level: Low [ 1 - 1IQ Score:
Medium [ ] .

Above Average [ ]
High [ ) :
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11.

12.

13,

14,

15.

16.

Psychiatric Evaluation Performed? ‘Yes [ 1 wo T
If performed, did report indicate that defendant is

(a) able to distihguish.right from wrong? Yes [ ] No |
(b) able to perceive nature & quality of

~act? Yes [ ] No ;[~
(c) able-to cooperate. 1ntelllgently in-
- own defense? - ' Yes [ ] No [

If examined, were character or behavior.

_ disorders found? ~ Yes [ ] No- |

If so, please elaboratei

Other pertlnent psychiatric and/or psycho-
logical 1nformat10n revealed’ . Yes . [ ] No [

(Explaln) , ' - -

Prior work record of defendant:

Type of Job Pay " Dates Held - Reason for Tefminétioﬁ

Does £he_defendant have a record of prior

convictions?' _ : Yes | ] No [. ]

If the answer is yes, list the offenses, dates of the con-

_v1cLlons and sentence imposed:

Offense ‘ Date . Sentence Imposed

Length of time defendant has resided in

Washington: _ County:




- B.’ Information"Concerning the Trial

How did the defendant plead to the charge of aggravated
murder in the first-degree?

Gullty [ ] :

Not guilty - [ 1

Not guilty by reason of insanity [ ]
Was the defendant represented by counsei? Yes [ ] No [
Please indicate if there was evidence of defense(s) to the

crime of aggravated murder in the first-degree. . Were
1nstructlon(s) given as to such defense(s)?

Evidence Instruction(s)

Excusable homicide
Justificable homicide
- Insanity ‘
- .Duress
Entrapment
Alibi
Intoxication

oy oy oy oy o

(specify other)

Was the defendant charged with other offenses -
which were tried in the same trizl? - Yes [ 1 No [

Convicted

-Yes [ ] No [

Yes [ ] -No |

What aggravatlng circumstances were alleged against the
defendant’

Yes [ ] No [-

"What aggravating circumstances was the defendant found  to.

- 15 -
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have committed?

7. If the defendant was tried jointly with another defendant or
defendants, list name(s) of other defendant(s).

8. List offenses charged against co-defendant(s) and indicate
. convictions. :

Offenses charged . Conviction -

C. Information Concerning Special Sentencing
" Proceeding : :

’All . Dates

Date defendant adjudicated guilty:

Date special sentencing proceeding commenced:

2. Was the jury for the special sentencing proceeding compcsed
of the same jurors as the jury that returned the verdict to
‘the charge of aggravated murder? Yes [ ] No [ }-

If the answer to the above guestion is no, please.cxplain:

3. Was there evidence of mitigating circum- .
stances? ) o ~Yes [ 1 No [ 1}

4. If so, in vour opinion was there some credible cvidence
on any of thc following mitigating factors:
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'If the answer is yes, what was the relationship?

Favorable to Unprovable to

defendant defendant
a. No significant history of o _ _ -
~ prior criminal activity D R S
‘b. Extreme mental disturbance { ] : [
c. Consent of victim L [ ] [
d. Defendant's participation . N v
relatively minor N ' (]
e. Under duress or domination
of another [ 1 B O
£, Substantially impaired.by -
mental disease or defect 1 [ ]
g. - Age calls for leniency = . I )
" 'h. Defendant a danger to others t~1 -0}

i. Other: (specify)

5;_.Other: (specify)

Did the jury return a finding that- it was unanimogs}y convinced
beyond a recasonable doubt that there are not sufficient miti-
gating circumstances to merit leniency? Yes [ ] Ro [ ]

-D. Questions Relating to Victim

Wés the victim related by blood br marriage to the
defendant? A , Yes [ }J No [ ]

Was the victim an employer or employcc of defendant?
' Yes [ ] No { ]

Employee [ ]
Employer [ ]
Was the victim acquainted with the defendant?
’ Yes [ ] No [ ]
Casual acquaintance [ ]
Friend. [
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10.

o1

Length of time victim resided in Washington:

County

Was the victim of the _same race or ethnlc origin as
defendant’ Yes { ] No [ ]

Was the v1ct1m the same sex as the defendant?
Yes [ ] No [ ]}

Was the victim held hostage during the crime? .
. : No [
Yes--less than one hour [ ]
Yes--more than one hour [ ]

Occupation of victim:

Was the v1ct1m phy51cally harmed or tortured? N
. , Yes [ ] No [ ]

If yes, state extent of hérh or torture:

What was the age of the victim?_

If a weapon was used in the commission of the crime, was it-

Firearm

Blunt instrument

Sharp instrument
~Polson

Other:

Py = — e —
.

E. Representation of Defendant

(If more than one attorney represented the defendant,
answer each question separately as to each attorney.)

Date counsel secured:
How was counsel secured? °

(a) Retained by defendant [ ]
(b) Appointed by court [

If counsel .was appointed by court, reason for appointment
was:
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. If the answer is no, explaln 1n deta11

{a) Defendant indigent S T
(b) Other (explain) : ]

How mény,years has counsel practicéd law?

(a) 0. to 5

S
{b) 5 to 10 . e [ ]
(c) Over 10 [ 1

What is the nature of counsel's practice?

(a) Mostly civil = . [

].
(b) General 0]
. (c) Mostly criminal O

Did the same counsel serve throuqhout the trial and special
sentencxng proceeding? Yes [ ] No [ ]

~

F. - General Considerations

Was race "and/or ethnlc orlqln raised as an issue in the
trial? . : Yes [ )} No [ ]

What percentage of the population of your county is the
same race or ethnic origin as the defendant?

Race Ethnic Origin

(a) Under 10% {
(b) 10 - 25% - |
(c) 25 - 50% {
(d) 50 - 75% ' I
(c) 75 - 90% |
(£) Over 90% [

— oy —— — P —

(USRS S

Were members of defendant's race and/or ethnic origin ;eﬁresented
on the jury? .

Race: Yes [ ) No [ ]
Ethnic Origin: Yes [ ] No [ ]

If the answer to question 3 is no, was there any evidcence
that there were systematically excluded from the jury?
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10.

11.

1.

Yes [ ] No [ f

Was there mention during the trial that the defendant had
unusual sexual preferences, such as homoscxuallty or lcsblanlsm°
. Yes [ ] No [ ]
Was the jury spec1f1cally instructed to exclude elther race,
ethnlc origin or sexual preference as an issue?
Yes [ ] No [ ]

If yns, please give the reference number(s) of SpGlelc
jury 1nstruct10ns. ) -

Was theré extensive publicity in the community concerning
this case?
' Yes [ ] No [ ]

.~ Was the jury instructed to disregard such publicity?

Yes [ ]} No [ ]

Was the jury instructed to avoid any influence of passion,

prejudice or any other arbitrary factor when considering its
verdict or considering findings in the special sentencing
proceed1ng7

Yes [ ] - No [ ]

If the answer to the previous questlon is yes. what was that
evidence? . o

General comments of the trial judge concerning the appropriate-
ness of the imposition of the death penalty, considering both
the crime, the defendant, and other relevant factors.

G. Chronology of Case

‘Elapsed days:

Date of offense




2. Date of arrest

3. Date trial began

4. Date jury returned verdict

5.  Date post-trial motions ruled on

6. Date special sentencing.proceeding -
‘began_ Lo P

7. Date Spécial sentencing proceeding
. completed '

8. Date death penalty ihposed

9." Dpate trial judge's report
.completed

.10;>.Daté trial judge report filed

Judge, Superior Court of
County ’

_bate K . ,.19

"tf)v The‘senténce révieﬁ required by Section 1l (a)
éhall be in addition to any appeal. Such revieﬁ and appeal shall
be consolidated for consideration. The dgfeﬁaaﬂt aﬁd the prosecuting
aftorney shéll be entitled to submit briefs'within_the time
prescribed by the court and.to present oral érggment to the
cdurt. |
(g) ‘With regard to the sentence reviéw required by
Seqtion 11(a) the supreme court shall determine:
(1) Whether there was sufficient evidence to
suﬁport a verdict or finding of guilt to aggravated first degree

‘murder; or
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(2) Whether the pleca of guilty'td:aggrgvrtcd‘
first degree murder was knowingly, inréliigentiy, and ;oluntarily
made; and . | T ‘

(3), Whether there was suff1c1ent evidence to
Justlfy the afflrmatlve flndlng to the questlon posed by Section
7(h); and - S
' (4) whether the sentence of death is excessive or
dlsproportlonate to the penalty imposed in 51m11ar cases, con51dcrrng
* both the crime and the defendant.' Por the. purposes of this
subsectlon "similar cases“ shall mean cases reported in the Washlngton
. Reports or Washlngton Appellate Reports 51pce January 1, 1965 in
‘which the'trier,of fécr ;onsidered‘the imposition of caéital
puniShment regardless of whether it was imbosed'or éxeCutéd; and. ’
.V(S) Whether the sentence of death was brobght,
aboﬁt‘through passion or prejudice.

. (hi Unless the précedures specified bélow'Qould bé
nugatory as a consequence of relief afforded a defen&ant thrbugﬁ _
.an appeal, the fbliowing shall occur upon completion of the
sentence review: A

(1) If thevcourt finds in thg negative rq.any.of

the quesﬁions posed by Section ll(g)(l);(2):ana (3) or in the
affirmative to either of the qﬁestions posed by S?ction 11(g) (4)
"and (5), it shall invalidate the sentence of death and remand the
édse to the trial court for resentencing in accordance with
Section 10.

(2) 1f thé court finds in the affirmativévto the

questions posed by Section 11l(g) (1) or (2) and (3) and in the

- 22 -



negative to the questions posed by Section 1l1l(g) (4} and (5),'

"then it shall affirm the sentence of death and remand the case to

the trial court for execu;ion'of seﬁtence in accordance with
Section 12. -

‘(i) In all cases in which a sentence of death has been
iméosed, the'appeal; if any there be, and séﬁtence review to or
bylﬁhe supreme courf'shall be decided and an'opinion on the

merits shall be filed within one hundred andveighty (180) days

of receipt by the clerk of the supreme court of the verbatim
repoft of proceedings and clerk's papers as provided by Section

.llkd) " In any ‘case in whlch this time requ1rement is not met,

the chlef Justlce of the supreme court shall state on the record
the extraordlnary and compelllng circumstances cau51nq the delay

and the facts supportlng such circumstances. A fallure to comply

- with the time requirements of this subsection shall in no way

preclude the ultimate execution of a sentence pf.death.

Section 12. Procedure upon affirmance of death penalty.

‘When a death sentence is affirmed and the case remanded to the

trial court'as'proviaed in Section 11(h)(2), a death warrant

~ shall forthwith be issued by the clerk of the trial court, which

'shall be signed by'é judge of the trial court and attested by the

clerk thereof under the seal of the court. Such warrant shall be

directed to the superintendent. of. the state penitentiary and

shall state the conviction of the person named therein and the

judgment and sentence of the court and shall appoint a- day in'

which the judament and sentence of the court‘shall be executed By
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the superintendent, which day shall not be less than tni}ty (30)
nor more than ninety (90) days from the date the trial court

receives the remand from the supreme court. .

. 'Section 13. Custody of defendant after imposition of

death sentence. Wlthln the ‘ten (10) days after the trial
;court enters a Judgment and sentence 1mp051no the death .
penalty and both prior to and subsequent to ‘the 1ssuance of
the death warrant as provided in Section 12, the defendant

- shall be 1mprlsoned in the state Denltentlary During‘ such
.perlod of 1mprlsonment such defendant shall be confined in
'segregation from‘bther prisoners not under sentence of deatn
and the superlntendent of the penltentlary shall not suffer
or permlt any person to visit, converse or communicate with
_such défendant~excepting the'attendents of.the:nenitentiaty; 
legal, spirituai and medical advisers,_and,the members of
the_imnediatejfamily of euch.defenaant.

- Section 14. Execution of death sentence.

(a) The sentence of death shall be'executed by‘continuoue;
intravenous administration of a lethal dose of sodium thiopental
until death is pronounced by aAlicensed physician. The procedure
to be utilized at such execution shall be determined.and.eupervieed
‘by the superintendent of the penitentiary.

(b) In the event that the execution of the sentence of
death as prov1ded by Section 14(a) is held 'unconstitutional by an
appellate court of competent Jurlsdlct;on, then the sentence of

death shall be inflicted by ‘hanging by the neck which shall be
- 24 -



.supervised by the superinteﬁdent'of the penitentiary.
(c) All executions, for both men and women, shall be
carried out within the walls 6f the state penitentiary.

Section 15. Record and return on executien of death sentence.

(a) The superintendent of the stete henitentiary ehall'
keep in hisqufice as part.of the public recotds a boek in which
shallvbe kept a copy of each death warrant together with a complete
statement of his acts in pursuance of such warrants. -

(b) Within twenty (20) days of each e tecution of
sentence of death the superlntendent of the state penltentlary
.shall return the death warrant to the clerk of ‘the trial court

from whlch 1t came w1th hls return theleon show1ng all acts and

:proceedlngs done by hlm thereunder.

Section 16. Procedure on fallure to e\ecute Whenever

the day appointed for the execution of a defendant shall ha#e
‘paeeed, fromlany causexwhatever, without the execution of such
'defehdant_having oecurred,'the defendent shall be fetufned to the
© trial court from which the death wa:rant~came and the trial court
shall issue a new death-warrant in accbrdance_with Section 12.

Section 17. Repealer. The following statutes are

hereby repealed. RCW 9A.32.040, 97.32.045, 9A.32.046, 9A.32.047,
10f49;010, 10.70.040, 10.70.650, 10.7C.060, 10.70;070, 10.70.080,
10.70.090, 10.70.100, 16.70.110, 10.70.120, ;of7o;13o, 10.94.010,
10.94.020, 10.94.030, and 10.94.900.

. Section 18. Act effective immediately. This act is

necessary for the immediate preservgtion of the public peace,
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health, safety and welfare and shall be effectivé'immédiately.

. Section 19. Severability. 1 any provision of this

act, or its application to any person or circumstance is held

‘invalid, the remainder of the act, or the application of the

provision to other persons or circumstances shall not be affected.
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December 31, 1980

EXPLANATORY MATERIAL FOR "AN
ACT CONCERNING MURDER AND
CAPITAL PUNISHMENT"

Hereinafter is a section-by-section explanation of a
‘proposed aEt entitled "Aﬁ Act Concerning Murder And Capital
Punishment". This matérial should provide the reasoﬁs why this
proposal is the way iﬁ is -- in both what it doeslcontain
and does not contaih.

While the proposal is by no means cast in stone, any
changes should be made with caution. An alteration in or
to one section could very iikely impact some other éectioh‘
and could, ultiﬁately, introduce a fatal flaw into what 1is
inténded to bé a concise, consistent stafutory scheme;

The goals of ihis propdsal are as follows:

(1) To correct the deficiencies found in oﬁr

current statutes in State v. Martin, 94 wWn. 24 1,

P.2d (1980) ;

(2) To elimate.various requireﬁents from our current
statutes which are not constitutionally
necessafy;'

(3) To eliminate numerous problems and inconsistencies
present in our current statuies; and

(4) To anticipate and provide for, to the greatest extent
possible, the eliminatioq of obstacles to the
execution of ce;tain ﬁurderers{
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This proposal seeks not to be ipnovative.v The road from
- the commission of a murder to the ultimate execution of the
murderer is a long one which is fraught.With pitfalis. Innovation
in_legislation of this sort mﬁst be avoided if at all possibie,
Therefore, this proposal relies upon concepts which have -
already beén approved by the United States-éuﬁreme Court.

SECTION 1.

This section contains a 1egislative>dec1aration of what the.
act is intended to dd; Such a declaration can be helpful
tové court in inﬁérpreting legislation because it sets the
stage and lets a court know what it is that the legislature wants
to accomplish. |

The substance of this de&laration is the statements typically -
advanced in support of capital punishment. The laét paragfaph
of the declaration is an acknowledgment that capital punishmént
cannot be imposed with mathematical precision but that such
imperfections in our justice system are not sufficient to
~abandon capital punishment. | |

SECTION 2.

This section provides instructions to é cou:ﬁ construing
the act on what ruies Qf'statutory conétruction to use. It
should ultimately buttress the act against the atiaéks:that will
unguestionably come.

Typically, a criminal statute is strictly construed but
this séction.requires that if be liberally construed. This
basically tells a court not to nitpick.
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The rule of lenity is a rule of statutory construction
aPplied>to\avbid harsh results to defendants when there is some
ambiguity in a statute. Ifs applicatioﬁ to thié statute can
serve no useful purpose. |

The legislature by RCW 2.04.190 and 2.04.200 has empowered
the Supreme Court to make.rules to govern tﬁe judicial process.

In State v. Martin, id. it was a court rule which the court

said gave a defendant the right to plead guilty and‘thus‘avoid'
the death penalty. It caﬁ be argued that this court-made rule'
over-rode the inﬁent of .the legislatu:e to pass a constitutional
captial punishment statute. Thus, it is desirable to remove the
court's power to enaéﬁ rules which cah be used to thwart the
legislative purpose. As long as a court rule did not conflict

with any'provision of this act, it would be applicable and

valid. This does not guarantee, of course, that this act will never

run afoul of a court rule because the‘court could say that
it still héd‘the_power to enact some rule through its
"inherent po#ers"._

” SECTION 3.

This section establishes the penalty for a non-capital,
non-aggravated first degfee murder. While an act which deals
largely with capital punishment is not a particulérly appropriate
pPlace to establish the penalty for }his variety of murder, the

current statute, RCW 9A.32.040, does so and it will be

necessary to repeal RCW 9A.32.040 in the enactment of this
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proposal.

RCW 9A.32.030(2) states that first degree murder is a
class A felony. Thus, without the language of this section
first degree murder would be punishable by from twenty (20) years
to life imprisonment. |

SECTION 4.

This section creates a new category of murder called
aggravated first degree murder for which the penalty is life
imprisonment without parole. A cbnviqtion for aggravated
first degree murder ié the predicate for a specialvsentehcing
proceeding through which the .death penalty may be imposed. This

reflects a substantial change from our current statute

"where the aggravating circumstance is proved in the sentencing

proceeding. Under this proposal the'59gravating.circumtances
is provea in the first phase of the trial -- it is essentiglly'
an additionél element of the crime of preﬁeditated first degree
murder which, of course, must be proVedvbeyOnd a reasonable
doubt. Texas has a statute similar to'thét proposed here whefe
the aggravating factor is an element of the ;rime which i5~A

proved at the "guilt" stage of the trial. The Texas statute

was upheld in Jurek v. Texaﬁ, 428 U.S. 153, 96 S. Ct. 2950, -
49 L. BA. 2d 929(1976). o |

We contempiated proposing that all varieties of first.degree
murder; i.e. premeditated and first degree felony murder, be
available as tﬁe predicate for a special sentencing proceeding 
through which the death penalty could be levied. Ultimately
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rwe elected not to do so because such would require the aiteraﬁlon
of some of the aggravating circumstances presently in our
current statute and because it seems fair that a premeditated
murder be the predicate for the ultima;e pénalty.

The aggravatihg‘facﬁors set forth in subsection (a) - (3)
are largely drawn from the current statute, RCW 9A.32.045.
There are some changes which are explained below:

Subsection (a): 1In addition to the murder of

a police officer and firefighter, the murdef‘qf'a
corrections officer is an aggravating factor.'

- Corrections Offlcers need the protection that
capital punishment will provide.

Subsection (b): The term "state correctional

iﬁstitution" has been broadened to "state facility

or program for the incarceration 6r treatment of'
pefsons édjudicated guilty of crimes”. Thus,:

as expanded, the proposal includes those iﬁcarcerated
or escaped from all state prisons, half-way houses,.'
honor camps, some proérams at state hospitals, and
-so forth. This revisions avoids an argument that
capital punishment is available only when.one is
incarcerated at or escapes from the correctidnal
faciiity at Shelton.

Subsection (c): The current statute covers murders

while incarcerated in or escaped from a local jail
while one is subject to commitment to a correctional
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faciiity- The proposal is expanded to cover murders
while incarcefated in or escaped from a jail after
having been adjudicated ghiity of a felony. This
not'only covers ﬁhose awaiting transfer to prison but
al§o covers those serving time in jail as a condition
of a deferred or suspended sentence in a>felony
conviction.

Subsections (d) and (e): These deal with murder for

hire and are changed in no material way from the current

statute.

Subsection (f): This concerns the murder of certain
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