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L INTRODUCTION

The Legislature authorized universities to promulgate “rules . . .
involving . . . employment relationships” without using the rulemaking
process in the Adminiétrative Procedure Act (APA). RCW
28B.35.120(12); RCW 34.05.010(16)(iv). Western Washington University
properly negotiated émployment and internal employment hearing rules
with its faculty, exercised its statutor}lr authority in enacting the negotiated
rules in its Faculty Handbook, anq complied with the closed héaring rule
in Mills’ disciplinary proceeding. Since rules promulgated under a
legislative delegation of authority have the force and effect of law, the
disciplinary proce‘edirig complied with the applicable law. |

Even if the negotiated employment rules in the Faculty Handbook
had not been statutorily authorized rules with the force of law, Mills’
argument Would fail. To obtain relief on judicial review, petitioners must
show substantial prejudice before asserting that an agency committed a
procedural vioiation of the APA. |

Article 1, section 10 6f the state constitution does not relieve
petitioner of the statutory duty to establish standing by showing suBstantial
harm. Aﬁicle 1, section 10 requires that justice in all cases be
administered openly. The provision appliés to court cases, not executive

branch proceedings addressing employee discipline.



IL. STATEMENT OF THE CASE

Western Washington University and its Faculty Senate negotiated
the Faculty Handbook to govern all aspects of faculty rights and
responsibilities. CP 175 (Handbook, Section 1.A.). The Handbook
contains the rules the University is required to promulgate for its peer
review proceedings under RCW 28B.10.648(2) (“Peer review proceedings
shall be pursuant to rules and regulations promulgated by the respective
mstitutions of higher education”). RCW 34.05.010(16)(iv). Under the
University’s model of shared governance, the rules are negotiated with the
faculty, rather than through the APA public notice and comment
procedure other agencies are required to follow. CP 176 (Handbook
Section I.B.1.).

The University commenced a disciplinary hearing for Perry Mills,
to determine whether his verbal abuse and intimidation of students aﬁd
colleagues violated the Code of Ethics in the Faéully Handbook. CP
1356. A panel of faculty peers convened to hear the matter. The
University closed Mills’ disciplinary proceeding pursuant to Section
XVIIL.2.d of the Faculty Handbook, which provides that “[t]he hearing will
be private, unless the Hearing Panel, in consultation with the Provost and
only with the agreement of the faculty member, decides that the hearing

should be public.” CP 207.



Mills requested that the hearing be open, citing the Open Public
Meeﬁﬁgs Act and article 1, section 10 of the Washington Constitution. CP
324-25. The Provost argued that the hearing is an internal University
matter and should be closed as required by the negotiated rule contained in
| Section XVIL.2.d of the Faculty Handbook. CP 326-29. The panel ruled
that the hearing should be closed, based on the iHandbvook. Cp 331, 405-
0_6; The panel found that Mills’ behavior was intentional and reckless and
imposed a two-quarter suspension without pay. CP 1171-73.

The Provost and Mills appealed the panel’s decision to the
President. The Provost soﬁght Mills’ dismissal. CP 175. Mills argued
that RCW 34.05.449(5) and article 1, section 10 required that the heéring
be open. The President affirmed the panel’s decision. CP 1249.

Mills next appealed to the Board of Trustees. The Board remanded
the matter to the panel to determine whether Mills should be dismissed for
cause. CP 1400-41 (Bor;trd Order on Remand). The panel‘ on remand
found that Mills did not act with malice so as to warrant dismissal. CP
1433 (Dec;ision on Remand)..

The Board affirmed the panel’s recommendation that Mills be
suspended for two quarters without pay. CP 1487. In response to Mills’
argument that the hearing should have been open, the Board held that

Section XVIL.2.d. of the Faculty Handbook is a provision of law that



authorized the hearing panel to close the hearing under RCW
34.05.449(5). CP 1487; Final Order, CL 47. The Board alsd noted that

the hearing could have been closed under a protective order because th¢
record is replete with federally protected education records and
confidential health information. CP 1487; Final Order, CL 68 (citing 20
U.S.C. § 1232¢ énd RCW 70'.02). The Board sua sponte issued its own
protective order to govern the proceedings. CP 1487; Final Order, CL 68.

On appeal, the Court of Appeals held that Mills Viblated his terms
of employment by verbally abusing faculty colleagues with discriminatory
and sexual inmuendo; harassing, intimidating, demeaning, and insulting
students; verbally abusing staff and student assistants; brandishing
weapons; and threatening others with bodily harm or death. Mills v.
Western Wash. Univ., 150 Wn. App. 260, 274, 208 P.3d 13 (2009). Since
he had no pedagogical purpose for the behavior, the court rejected Mills’
argument that First Amendment academic freedom analysis should be
applied to his misconduct. Mills, 150 Wn. App. at 274—75.

The Court of Appeals held that the Uhiversity’s employment rules
governing Mills’ proceeding do not comply with APA rulemaking
requirements, and therefore lack the force and effect of law. The court
stated that the University rules are “simply internal policies.” Id. at 277.

The court noted that if the University had properly promulgated its rules,



closure of the hearing would have been permissible. Id. at 277-79.
Finally, the court ruled that Mills was not required to establish standing by
showing that he was substantially prejudiced. Id. at 279.

III. ARGUMENT
A. Closure of the Proceeding Complied With The APA And The

Employment Rules The University Is Statutorily Authorized

To Promulgate.

RCW 34.05.449(5) authorizes presiding officers to close hearings
“under a provision of law expressly authorizing closure or under a
protective order entered by the presiding officer pursuant to applicable
rules.” The Legislature specifically delegated rulemaking authority to the
University to “promulgate such rules and regulations . . . as the board of
trustees in its discretion deem necessary or appropriate to the
administration of the regional university.” RCW 28B.35.120(12).

In RCW 34.05.010(16)(iv), the Legislature expressly reiterated the
exclusion of the universities from the rulemaking requireménts of the
APA. Procedures relating to agency hearings are generally “rules” under
RCW 34.05 .010( 16)(b). However, the APA specifically exempts from the
definition of the term “rule” the “rules of institutions of higher education
involving standards of admission, academic advancement, academic

credit, graduation and the granting of degrees, employment relationships,

or fiscal processes.” RCW 34.05.010(16)(iv)(emphasis added).



1. The rule closing the proceeding has the effect and force
of law since it was properly promulgated under a
legislative delegation of authority.

Properly promulgated agency rules adopted pursuant to a
legislative delegation of authority have the force of law. Joyce v. Dep’t of
Corrections, 155 Wn.2d 306, 323, 119 P.3d 825 (2005); Champagne v.
Thurston Counly; 163 Wn.2d 69, 80, 178 P.3d 936 (2008) (citation
~ omitted) (agency regulations carry the force of law). “ ‘A legislative rule
has the force and effect of law, if promulgated in accordance with a
legislative delegation.” ” 2 Am. Jur. 2d, Administrative Law § 160, at 182 |
(1994). (quoted with approval in Manor v. Nestle Food Co., 131 Wn.2d
439, 445, 932 P.2d 628 (1997)). The Court of Appeals decision directly
conflicts with the holdings of this Court by failing to recognize that the
rules promulgated by the Uﬁversity, pﬁrsuant to a legislative delegation of
authority, have the force and effect of law.

In McDonald v. Hogness, 92 Wn.2d 431, 598 P.2d 707 (1979), this
Court recognized that the Legislature delegated authority to the University
éf Washington to promulgate regulations and policies relating to
admission. The University’s promulgation of the admission regulations
and policies was exempt from the rulemaking provisions of the former

State Higher Education APA. Id. at 446 n.11, 451 (citing former RCW

28B.19.020(2)). The Court noted that although the rules were not subject



to public notice and comment, decisions made pursuant to the rules were
subject to judicial review. Id. at 446.

In a case consistent with this Court’s ruling in McDonald, the
Court of Appeals considered the application of -the University' of
Washington’s Faculty Handbook to a denial of tenure. Allard v. Bd. of
Regents of the Univ. of Wash., 25 Wn. App. 243, 246-47, 606 P.2d 280
(1980). Allard claimed the tenure provisions in the Faculty Handbook
were invalid because the rules were not adopted through the formal
rulemaking procedures in the foﬁner Higher Education APA. The court
held that “rules relating to employment relationships, which include
tenure, are speciﬂcaliy exempted from the procedural requirements of the
Act.” Id. at 245-47 (citing former RCW 28B.19.020(2)).

Like the tenure procedures discussed in Allard, Westernv
Washington University’s rules governing faculty discipline involve
employment relationships, and they were properly promulgated in the
Faculty Handbook pursuant to a legislative delegation of authority. As in
McDonald and Allard, the rules promulgated by the University have thev

force and effect of law, and as such were provisions of law.



2. The employment rules contained in the Faculty
Handbook were negotiated by the University and its
faculty.

The Court of Appeals’ decision that the University’s rule
authorizing closure of the hearing lacked the force of law impacts all of
higher education. RCW 28B.10.648(2) requires that peer review
proceedings, like the one at issue here, “shall be pursuant to rules and
regulations promulgated by the respective institutioﬁs of higher
education.” RCW 28B.10.648(2), (3). Institutions that collectively
bargain with their faculty should promulgate their rules involving peer
review proceedings in the collective bargéining agreements.  Rules
involving the disciplinary hearings are mandatory subjects of bargaining
and must be negotiated and placed in the collective bargaining
agreements. City of Pullman, Decision 8086 (PECB 2003) 2003 WL
21419640 at *6 (citations omitted); see also RCW 41.76.070 and RCW
28B.52.100 (provisions of collective bargaining agreements involving
faculty “are not affected by or subject to chapter 34.05. RCW™). |

At the time of Mills’ proceeding, the University did not
collectively bargain with its faculty. However, the University similarly
negotiated the héan'ng procedures directly with the Faculty Senate because

these rules primarily affect the faculty. These rules reside in the Faculty

Handbook, which is a guide by which the Board, the administration, and



faculty “conduct their relations with each other in matters of faculty
employment, welfare, rights, and responsibilities:;’ CP 175 (Handbook
- Section LA.). The Legislature authorized the University to forego public
notice and comment in regard to rules involving employment relationships
to allow faculty the fullest participation in determining the éonditions of
employment which affect them. C.f, RCW 41.76:001.

3. There are sound policy reasons for closing faculty
disciplinary proceedings that involve student testimony.

In the higher education setting, education records maintained by a
univeréity are confidential if they directly relate to a student. 20 U.S.C. §
1232g(a)(4), (b)(1) (The Family Educational Rights & Privacy Act). The
purpose of the Act is to protect students’ privacy in their education
récords. In the underlying proceeding, a number of students testified that
Mills’ misconduct huriliated or adversely affected them. CP 1451-1460,
Final Order, FoF 35-61. Section XVIL2.d. of the Faculty Handbook
furthers this interest of protecting confidential student information.

Section XVII.2.d also fosters good labor relations ihsofar as the
Board and Faculty Senate revcognized that reputations nﬁght Be damaged
going into these hearings if the claims are unsubstantiated. See e.g., Doe

v. Bellevue Sch. Dist. No. 405, 164 Wn.2d 199, 189 P.3d 139 (2008)



(holding that instructors have a right to privacy under the Public Records |
Act if disciplinary charges are unsubstantiated).

In this proceeding, the allegations of Mills’ misconduct were
substantiated.  Mills’ assertion that the University’s disciplinary
proceedings are “secret,” however, is not entirely correct. The University
was required to record the hearing. RCW 34.05.449(4). If the hearing had
taken place by telephone, the University would have been required to
make the record and tapes available to the public. RCW 34.05.449(5).
The transcript in Mills’ proceeding was made available under the Public
Records Act, subject to redaction of information identifying and directly
relating to students. RCW 42.56.070; 20 US.C. § 1232g(a)(4). Upon
appeal to the superior court, the redacted transcript became part of a court
record, and was therefore available as required by Cohen v. Everett City
Council, 85 Wn.2d 385, 388-89, 535 P.2d 801 (1975).

4. Compliance With statutorily authorized rules is not
comparable to agency application of internal policy
statements, such as those at issue in Joyce.

The Court of Appeals erred when it compared the Depai'tinent of

Corrections’ statements concerning internal management of the agency
with the rules of institutions of higher education involving employment

relationships. Mills, 150 Wn. App. at 276-78 (citing Joyce, 155 Wn.2d at

323 (2005)).
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In Joyce, a convicted felon on community supervision ran a red
light in a stolen vehicle and killed Joyce. The felon’s community
corrections officers were aware that he had committed numerous
violations of the terms of his community supervision. The Department of
Corrections had an internal policy that required community correction
officers to report such violations within 30 days of learning of the
violation. The Court held that the internal policy statement did not have
the force of law: “Unlike administrative rules and other formally
promulgated agency regulations, internal policies and directives do not
create law,” but “‘Where a policy directive is the equivalent of a liability-
creating administrative rule, such status may endow the directive with the
force of law.” Joyce, 155 Wn.2d at 323 (citing Melville v. State, 115
Wn.2d 34, 39-40, 793 P.2d 952 (1990)).

| Unlike the rules at issue in Mills’ case; the policy directives at
issue in Joyce were not promulgated pursuant ‘to legislative delegation,
and therefore did not have the force of law. Id. (citing State v. Brown, 142
Wn. 2d 57, 62, 11 P.3d 818 (2000)). Further, since the Department’s
policy affected public safety, it was not exempt from rulemaking under
RCW 34.05.010¢16)(i) (the term ‘“rule” does not include “statements

concerning only the internal management of an agency and not affecting

the private rights or procedures available to the public”). In sharp

11



contrast, RCW 34.05.010(16)(iv) pointedly exempts . from the APA “rules
of institutions of higher education involving . . . employment
relationships.”

In Melville, a similar policy directive was considered. The facts of
the case involved a former prisoner who killed his ex-wife and her
daughter three months after his release. The issue was whether an internal
policy created a duty to provide mental health treatment prior to the
ihmate’s release. The Department of Corrections had an internally
conflicting policy directive that mandated mental health counseling, but
allowed voluntary participation. The Court held that policy directives,
unlike agency rules and regulations, do not have the force of law. Neither
party cited former RCW  34.04.010(2)(e)(1987)(recodified at RCW
34.05.010(16)(1)), which exempted “stateménts concerning internal
management of an agency and not affecting private rights or procedures
available to the public.” Since the plaintiff had not established that the
policy directive was equivalent to an administrative rule with the force of
law, the Court denied plaintiff’s claim and took no position on the effect
of policy statements adopted pursuant to former RCW
34.04.010(2)(e)(1987). Melville, 115 Wn.2d at 39-40.

Here, unlike Joyce and Melville, the University was acting

pursuant to a legislative delegation of authority to promulgate rules

12



involving employment relationships. Melville, upon which Joyce stands,
" did not express an opinion on whether statements adopted pursuant to
RCW 34.05.010(16)(i) have the force of law. Joyce does not stand for the
proposition that institutions of higher education with rulemaking authority
cannot promulgate their rules- involving employment relationships in
faculfy handbooks or collective bargaining agreements. The Court o‘f
Appeals erred vslhen it held that Section XVIL.2.d of the Faculty Handbook
was not a provision of law that. expressly authorized closure of the
hearing.

B. If The University’s Rule Does Not Constitute A Provision Of
Law, Mills Must Show That He Was Substantially Prejudiced.

As discussed above, closure of fhe proceeding was authorized 'by |
law. However,.even if the closure had been improper, Mills would be
statutorily required to show he was substantially prejudiced by the closure.
RCW 34.05.570(1)(d) states that a “court shall grant relief only lif it
determines that a person seeking judicial relief has been substantially
‘prejudiced by the action complained of.” RCW 34.05.570(1)(d) (emphasis
added). The Court of Appeals erred in holding that Mills need not satisfy
this statutory requirement. Mills, 150 Wn. App. at 279 (citihg RCW

34.05.570(3)(c)).

13



This Court has held that as a threshold matter, the party seeking
relief must show substantial prejudice before the court can grant relief for -
a violation of RCW 34.05.570(3)(c). Densley v. Dep’t of Ret. Sys., 162
Wn.2d 210, 226, 173 P.3d 885 (2007) (citing RCW 34.05.570(1)(d)). In
Densley, the petitioner claimed a ﬁnal order should have been set éside
pursuant to RCW 34.05.570(3)(c), due to improprieties in the
administrative review process. The Court noted that under RCW
34.05.570(3)(c), the court shall grant relief only if “(c) The agency has
engaged in unlawful procedure or decision-making process, or has failed
to follow a prescribed procedure.” Id. at 226. Accordingly, the Court held
that Densley was required to show how he had been substantially
prejudiced before the Court could set aside an order based on a procedural
violation under RCW 34.05.570(3)(c). Densley, 162 Wn.Zd at 226.

Mills makes the same error. He contends that the Board’s order
must be set aside based on his speculation that had the hearing Been open,
he would not have been disciplined.! CP 1237. Mills allegation is
baseless. The Board also held that a protective order could have been
issued to close the hearing. See WAC 516-108-070 and WAC 10-08-

200(7) (authorizing closure under a protective order for good cause). Like

! At the Court of Appeals, Mills relied “solely upon the harmless error-style
analysis applied in the context of cases examining the constitutional open justice
guarantee” to show substantial prejudice. Mills, 150 Wn. App. at 279 (citing State v.
Easterling, 157 Wn.2d 167, 180, 137 P.3d 825 (2006)).

14



Densley, Mills has failed to show substantial prejudice. Therefore, he is
not entitled to relief. |

The Court of Appeals decision holds agencies strictly liable for
noncompliance with the procedural requirements of the APA, regardless
of whether substantial prejudice is suffered. This is directly contrary to
the statutory requirements set forth in the APA.

RCW 34.05.570(1)(d) is a standing provision. William R.
Andersen, The 1988 Washington Administrative Procedure Act — An
Introduction, 64 Wash. L. Rev 781, 824 (1989) (“At a later stage of the
review, a court is told to limit relief to those who have proven substantial
prejudice from the action.”). As was the ~case under former RCW
34.04.130(6), “relief cannot be granted unless the complainant has shown
substantial prejudice from _the agency action complained of.” Id. at 833.
Thus, in Rauch v. Fisher, 39 Wn. App. 910, 914, 696 P.2d 623 (1985), the
Court held under former RCW 34.04.130(6) that the petitioner could not
challenge an ALJ’s decision to deny a party standing or assert errof of the
law without first showing how he had been substantially prejl/ldiced by the.
décision. Presumably, Rauch could have made the same argument that o
had another party been allowed standing, the ALJ might have decided the
case differently. Allowing such speculation to substitute for a showing of

substantial prejudice would render RCW 34.05.570(1)(d) superfluous.

15



The standing requirement frees the court’s limited resources for
those who truly have meritorious claims. In addition, it prevents requiring
agencies to retrace their steps to cure a procedural defect that did not
affect the outcome of a proceeding. The Court of Appeals decision to
negate the standing requirement imposed by RCW 34.05.570(1)(d)
defeats the policy obj éctives served by thg Legislature’s decision.

Millsv never challenged the Board’s findings that he engaged in
misconduct. Given the extreme nature of his abuse of students and staff,
and the lenient sanction, it is nearly impossible to imagine that opening the
hearing would have changed the outcome in Mills favor. Since Mills
cannot establish substantial prejudice, relief is not permitted by the APA.

C. University Disciplinary Hearings Under The APA Are Not
Subject To Article 1, Section 10 Of The State Constitution.

The Court of Appeals did not reach Mills’ argument that the
University’s disciplinary hearing was subject to article 1, section 10 of the
state constitution, and he did not present the issue in his betition. Mills,
150 Wn. App. at 280 n.8‘. Therefore, the issue is not before this Court. If]
however, the Court decides to examine the constitutional provision, the
plain language of article 1, section 10 and the case law establish that it

applies to judicial proceedings, rather than to disciplinary proceedings

16



held pursuant to the negotiated terms enacted as rules in the University’s
Faculty Handbook.

Article 1, section 10 provides: “Administration of Justice. Justice
in all cases shall be administered openly, and without unnecessary delay.”
A “case” means: (1) “In law: a cause of suit in court; any instance of
litigation; as the case was tried lést term.” 1 The Century Dictionary 840
(1889); (2) “Law. (a) A cause of action, a suit, an action. (b) A state of
facts constituting a cause of action submitted for judicial decision.” A4
Standard Dictionary of the English Language 292 (Isaac K. Funk et al.
eds. 1897); and (3) “l. A general term for an action, cause, suit, or
cohtroversy, at law or in equity. A question contested before a court of
justice.” 1 Henry Campbell Black, A Dictionary of Law 175 (1891).
“Justice” is “[t]he constant and perpetual disposition to render every man
his due. The conformity of actions and our will to the law.” Id. at 672.
See Wash. Water Jet Workers Ass’n v. Yarbrough, 151 Wn.2d 470, 481,
90 P.3d 42 (2004) (applying contemporaneous dictionary definitions to
determine the plain meaning of constitutional provisions). Based on the
plain language of article 1, section 10, the Framers could only have been
referring to courts of the judicial branch when they used the phrase

“justice in all cases.”
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In Seattle Times Co. v. Eberharter, 105 Wn.2d 144, 713 P.Za 710
(1986), this Court found that the cénstitutional history of article 1, section
10 was of no assistance in delineating the term “justice in all cases;” but
held that the case law provided guidance in defining the contours of this
provision: “Article 1, section 10 provides for a right of access to (1) trials,
(2) pretrial hearings, (3) transcripts of pretrial hearings or trials, and (4)
exhibits introduced at pretrial hearings.” Eberharter, 105 Wn.2d at 155
(citations omitted). The plain text of article 1, section 10 “is not limited to
trials but includes all judicial proceedings.” Federated Publ’ns, Inc. v.
Kurtz, 94 Wn.2d 51, 59, 615 P.2d 440 (1980).

In Cohen v. Everett City Council, the Court held that only when a
court reachied the merits of the controversy by reviewing the transcript of
an administrative proceeding, did the court “administer” justice within the
meaning of article 1, section 10. Cohen, 85 Wn.2d at 388-89. The case
law confirms that the plain language of article 1, section 10 does not apply
to executiyé or legislative branch agencies and offices. Only the judicial
branch engages in the administration of justice. |

Washington’s article 1, section 10 was drawn from similar
provisions in Oregon and Indiana. Quentin Shipley Smith, Journal of
Washington State Constitution 1889, at 499 n.18 (1962) (Ore. Const. art. I,

§ 10; Ind. Const. art. I, § 12). Oregon and Indiana have not applied their
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open courts provision to administrative hearings. Nor has Arizona, which
has an identical open courts provision. Ariz. Const. art. I, § 10.

The Framers could not have intended article 1, section 10 to apply
to executive branch employer disciplinary. proceedings, since there were
no procedures for conducting such proceedings in 1889. The first
Administrative Procedure Act was not adopted untii 1959. Lawé of 1959,
ch. 234, former RCW 34.04. The Legislature did not provide for public
access to administrative hearings until 1988 when it adopted RCW
34.05.449(5). The tenﬁ “justice in all cases shall be administered openly
without unnecessary delay” could not have referred to executive or
legislative branch employer disciplinary hearings, sinqe employers do not
administer justice and they do not hear cases.

Iv. CONCLUSIQN

For the foregoing reasons, the Court should reverse the Court of
Appeals and affirm the Final Order of the Board of Trustees. Sincé Mills
7 | |
/1
1

I
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has not prevailed and the hearing closure was substantially justified under
RCW 4.84.350, the Court of Appeals’ award of attorney’s fees should also
be reversed.

RESPECTFULLY SUBMITTED this 8th day of March, 2010.

ROBERT M. MCKENNA
Attomey General

m// /Céuf

DEREK EDWARDS, WSBA #18889
Semor Counsel, Assistant Attorney General
800 5™ Avenue, Suite 2000

Seattle, WA 98104-3188

Phone: (206) 389-2054
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APPENDIX A

Revised Code of Washington

RCW 4.84.350

Judicial review of agency action — Award of fees and expenses.

(1) Except as otherwise specifically provided by statute, a court shall award a qualified party that
prevails in a judicial review of an agency action fees and other expenses, including reasonable
attorneys' fees, unless the court finds that the agency action was substantially justified or that
‘circumstances make an award unjust. A qualified party shall be considered to have prevailed if
the qualified party obtained relief on a significant issue that achieves some benefit that the
qualified party sought.

2) The amount awarded a qualified party under subsection (1) of this section shall not exceed
twenty-five thousand dollars. Subsection (1) of this section shall not apply unless all partles
challenging the agency action are qualified parties. If two or more qualified parties Jom in an
action, the award in total shall not exceed twenty-five thousand dollars. The court, in its
discretion, may reduce the amount to be awarded pursuant to subsection (1) of this section, or
deny any award, to the extent that a qualified party during the course of the proceedings engaged
in conduct that unduly or unreasonably protracted the final resolution of the matter in
controversy.

[1995 c 403 § 903.]

RCW 28B.10.648

Employees — Peer review committees — Members' immunity — Proceedings — Statement
of reasons — Legal representation of members.

(1) Employees, agents, or students of institutions of higher education serving on peer review
committees which recommend or decide on appointment, reappointment, tenure, promotion,
merit raises, dismissal, or other disciplinary measures for employees of the institution, are
immune from civil actions for damages arising from the good faith performance of their duties as
members of the committees. Individuals who provide written or oral statements in support of or
against a person reviewed are also immune from civil actions if their statements are made in
good faith.

(2) Peer review proceedings shall be pursuant to rules and regulations promulgated by the
respective institutions of higher education.

(3) Upon the request of an evaluated person, the appropriate administrative officer of the
institution shall provide a statement of the reasons of the peer review committees and of
participating administrative officers for a final unfavorable decision on merit, promotion, tenure
or reappointment. In the case of a disciplinary or dismissal proceeding, a statement of reasons
shall be provided by the reviewing comm1ttee to the evaluated person for any decision
unfavorable to such person.

(4) The institutions of higher education shall provide legal representation for any past or current
members of the peer review committee and for individuals who testify orally or in writing in.

M
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good faith before such comrmttee in any legal action which may arise from committee -

proceedings.
[1984 ¢ 137 § 1.]

RCW 28B.35.120
Trustees — General powers and duties of board.

In addition to any other powers and duties prescribed by law, each board of trustees of the
respective regional universities:

(1) Shall have full control of the regional university and its property of various kinds, except as
otherwise provided by law.

(2) Shall employ the president of the regional university, his assistants, members of the faculty, |
and other employees of the institution, who, except as otherwise provided by law, shall hold their
positions, until discharged therefrom by the board for good and lawful reason.

(3) With the assistance of the faculty of the regional university, shall prescribe the course of
study in the various schools and departments thereof and publish such catalogues thereof as the
board deems necessary: PROVIDED, That the Washington professional educator standards
board shall determine the requisites for and give program approval of all courses leading to
teacher certification by such board.

(4) Establish such divisions, schools or departments necessary to carry out the purposes of the
regional university and not otherwise proscribed by law.

(5) Except as otherwise provided by law, may establish and erect such new facilities as
determined by the board to be necessary for the regional university.

(6) May acqulre real and other property as provided in RCW 28B.10.020, as now or hereafter
amended.

(7) Except as otherwise provided by law, may purchase all supplies and purchase or lease
equipment and other personal property needed for the operation or maintenance of the regional
university. -

(8) May establish, lease, operate, equip and maintain self-supporting facilities in the manner
provided in RCW 28B.10.300 through 28B.10.330, as now or hereafter amended.

(9) Except as otherwise provided by law, to enter into such contracts as the trustees deem
essential to regional university purposes.

(10) May receive such gifts, grants, conveyances, devises and bequests of real or personal
property from whatsoever source, as may be made from time to time, in trust or otherwise,
whenever the terms and conditions thereof will aid in carrying out the regional university
programs; sell, lease or exchange, invest or expend the same or the proceeds, rents, profits and

0000000000000 000000 SOt
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income thereof except as limited by the terms and conditions thereof; and adopt regulations to
govern the receipt and expenditure of the proceeds, rents, profits and income thereof.

(11) Subject to the approval of the higher education coordinating board pursuant to RCW
28B.76.230, offer new degree programs, offer off-campus programs, participate in consortia or
centers, contract for off-campus educational programs, and purchase or lease major off-campus
facilities.

(12) May promulgate such rules and regulations, and perform all other acts not forbidden by law,
as the board of trustees may in its discretion deem necessary or appropriate to the administration
of the regional university. :

[2006 ¢ 263 § 824; 2004 ¢ 275 § 54; 1985 ¢ 370 § 94; 1977 ex.s. ¢ 169 § 48. Prior: 1969 ex.s. ¢
223 § 28B.40.120; prior: 1909 ¢ 97 p 252 § 4; RRS § 4607; prior: 1905¢ 85§ 1; 1897 ¢c 118 §
215; 1893 ¢ 107 § 4. Formerly RCW 28B.40.120, part; 28.81.050.]

RCW 28B.52.100
State higher education administrative procedure act not to affect.

Contracts or agreements, or any provision thereof entered into between boards of trustees and
employees organizations pursuant to this chapter shall not be affected by or be subject to chapter
34.05 RCW.

[1971 ex.s. ¢ 196 § 9.]

RCW 34.05.010(16)
. Definitions.

The definitions set forth in this section shall apply throughout this chapter, unless the context
clearly requires otherwise.

(16) "Rule" means any agency order, directive, or regulation of general applicability (a) the
violation of which subjects a person to a penalty or administrative sanction; (b) which
establishes, alters, or revokes any procedure, practice, or requirement relating to agency
hearings; (c) which establishes, alters, or revokes any qualification or requirement relating to the
enjoyment of benefits or privileges conferred by law; (d) which establishes, alters, or revokes
any qualifications or standards for the issuance, suspension, or revocation of licenses to pursue
any commercial activity, trade, or profession; or (€) which establishes, alters, or revokes any
mandatory standards for any product or material which must be met before distribution or sale.
The term includes the amendment or repeal of a prior rule, but does not include (i) statements
concerning only the internal management of an agency and not affecting private rights or
procedures available to the public, (ii) declaratory rulings issued pursuant to RCW 34.05.240,
(iii) traffic restrictions for motor vehicles, bicyclists, and pedestrians established by the secretary
of transportation or his designee where notice of such restrictions is given by official traffic
control devices, or (iv) rules of institutions of higher education involving standards of admission,
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academic advancement, academic,credit, graduation and the granting of degrees, employment
relationships, or fiscal processes.

RCW 34.05.449
Procedure at hearing.

(1) The presiding officer shall regulate the course of the proceedings, in conformity with
applicable rules and the prehearing order, if any.

(2) To the extent necessary for full disclosure of all relevant facts and issues, the presiding
officer shall afford to all parties the opportunity to respond, present evidence and argument,
conduct cross-examination, and submit rebuttal evidence, except as restricted by a limited grant
of intervention or by the prehearing order. \

(3) In the discretion of the presiding officer, and where the rights of the parties will not be
prejudiced thereby, all or part of the hearing may be conducted by telephone, television, or other
electronic means. Each party in the hearing must have an opportunity to participate effectively
in, to hear, and, if technically and economically feasible, to see the entire proceeding while it is
taking place

(4) The presiding officer shall cause the hearing to be recorded by a method chosen by the
agency. The agency is not required, at its expense, to prepare a transcript, unless required to do
so by a provision of law. Any party, at the party's expense, may cause a reporter approved by the
agency to prepare a transcript from the agency's record, or cause additional recordings to be
made during the hearing if the making of the additional recording does not cause distraction or
disruption.

(5) The hearing is.open to public observation, except for the parts that the presiding officer states
to be closed under a provision of law expressly authorizing closure or under a protective order
entered by the presiding officer pursuant to applicable rules. A presiding officer may order the
exclusion of witnesses upon a showing of good cause. To the extent that the hearing is conducted
by telephone, television, or other electronic means, and is not closed, the availability of public
observation is satisfied by giving members of the public an opportunity, at reasonable times, to
hear or inspect the agency's record, and to inspect any transcript obtalned by the agency.

[1989 ¢ 175 § 18; 1988 ¢ 288 § 414.]

RCW 34.05.570
Judicial review. - ‘ '
(1) Generally. Except to the extent that this chapter or another statute provides otherwise:

(a) The burden of demonstrating the invalidity of agency action is on the party asserting
ivalidity;

(b) The validity of agency action shall be determined in accordance with the standards of review
provided in this section, as applied to the agency action at the time it was taken;

Appendix A : : Page 4



(c) The court shall make a separate and distinct ruling on each material issue on which the court's
decision is based; and

(d) The court shall grant relief only if it determines that a person seeking judicial relief has been
substantially prejudiced by the action complained of.

(2) Review of rules. (a) A rule may be reviewed by petition for declaratory judgment filed
pursuant to this subsection or in the context of any other review proceeding under this section. In
an action challenging the validity of a rule, the agency shall be made a party to the proceeding.

(b)(1) The validity of any rule may be determined upon petition for a declaratory judgment
addressed to the superior court of Thurston county, when it appears that the rule, or its threatened
application, interferes with or impairs or immediately threatens to interfere with or impair the
legal rights or privileges of the petitioner. The declaratory judgment order may be entered
whether or not the petitioner has first requested the agency to pass upon the validity of the rule in
question.

(ii) From June 10, 2004, until July 1, 2008:

(A) If the petitioner's residence or principal place of business is within the geographical
boundaries of the third division of the court of appeals as defined by RCW 2.06.020(3), the
petition may be filed in the superior court of Spokane, Yakima, or Thurston county; and

(B) If the petitioner's residence or principal place of business is within the geographical
boundaries of district three of the first division of the court of appeals as'defined by RCW
2.06.020(1), the petition may be filed in the superior court of Whatcom or Thurston county.

(c) In a proceeding involving review of a rule, the court shall declare the rule invalid only if it
finds that: The rule violates constitutional provisions; the rule exceeds the statutory authority of
the agency; the rule was adopted without compliance with statutory rule-making procedures or
the rule is arbitrary and capricious.

(3) Review of agency orders in adjudicative proceedings. The court shall grant relief from an
agency order in an adjudicative proceeding only if it determines that:

(a) The order, or the statute or rule on which the order is based, is in violation of constitutional
provisions on its face or as applied;

(b) The order is outside the statutory authority or jurisdiction of the agency conferred by any
provision of law;

(c) The agency has engaged in unlawful procedure or decision-making process, or t has failed to
follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;

m
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() The order is not supported by evidence that is substantial when viewed in light of the whole
record before the court, which includes the agency record for judicial review, supplemented by
any additional evidence received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by the agency;

(g) A motion for disqualification under RCW 34.05.425 or 34.12.050 was made and was
improperly denied or, if no motion was made, facts are shown to support the grant of such a
motion that were not known and were not reasonably discoverable by the challenging party at the
appropriate time for making such a motion;

(h) The order is inconsistent with a rule of the agency unless the agency explains the
inconsistency by stating facts and reasons to demonstrate a rational basis for inconsistency; or

(1) The order is arbitrary or capricious.

(4) Review of other agency action.

(a) All agency action not reviewable under subsectlon (2) or (3) of this section shall be reviewed
under this subsection.

(b) A person whose rights are violated by an agenby s failure to perform a duty that is required
by law to be performed may file a pet1t10n for review pursuant to RCW 34.05.514, seekmg an
order pursuant to this subsection requiring performance. Within twenty days after service of the
petition for review, the agency shall file and serve an answer to the petition, made in the same
manner as an answer to a complaint in a civil action. The court may hear ev1dence pursuant to
RCW 34. 05 562, on material issues of fact raised by-the petition and answer.

(c) Relief for persons aggrieved by the performance of an agency action, including the exercise
of discretion, or an action under (b) of this subsection can be granted only if the court determines
that the action is:

6)) Unconstitutional;

(i) Outside 'the statutory authority of rhe agency or the authority conferred by a provision of law;
(111) Arbitrary or capricious; or |

(iv) Taken by persens who were not propeily constituted as agency officials lawfully entitled to
take such action.

[2004 ¢ 30 § 1; 1995 ¢ 403 § 802; 1989 ¢ 175 § 27; 1988 ¢ 288 § 516; 1977 ex.s. ¢ 52 § 1; 1967 ¢
237 § 6; 1959 ¢ 234 § 13. Formerly RCW 34.04.130.]
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RCW 41.76.001
Findings — Declarations — Intent.
The legislature finds and declares that:

(1) The people of the state of Washington have a fundamental interest in developing harmonious
and cooperative labor relations within the public four-year institutions of higher education.

(2) Teachers in the public school system and instructors in the community colleges in the state
have been granted the opportunity to bargain collectively. It is desirable to expand the
jurisdiction of the public employment relations commission to cover faculty in the state's public
four-year institutions of higher education.

(3) 1t is the purpose of this chapter to provide the means by which relations between the boards
of regents and trustees of the public four-year institutions of higher education of the state of
Washington and their faculty may assure that the responsibilities and authorities granted to these
institutions are carried out in an atmosphere that permits the fullest participation by faculty in
determining the conditions of employment which affect them. It is the intent of the legislature to
- accomplish this purpose by providing a uniform structure for recognizing the right of faculty of
the public four-year institutions of higher education to engage in collective bargaining as
provided in this chapter, if they should so choose.

(4) 1t is the further purpose of this chapter to provide orderly and clearly defined procedures for
collective bargaining and dispute resolution, and to define and prohibit certain practices that are
contrary to the public interest.

[2002 ¢ 356§ 1.]

RCW 41.76.070
Certain contracts or agreements — Chapter 34.05 RCW does not apply.

Contracts or agreements, or any provision thereof, entered into between boards of regents or
trustees and exclusive bargaining representatives pursuant to this chapter are not affected by or
subject to chapter 34.05 RCW. '

[2002 ¢ 356 § 17.]

Washington Administrative Code

WAC 10-08-200

Adjudicative proceedings — Presiding officer.
The presiding officer shall have authority to:

~(7) Pursuant to RCW 34.05.449(5), close parts of a hearing to public observation or order the
exclusion of witnesses upon a showing of good cause;

———————;—————M
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WAC 516-108-070
Procedure for closing parts of the hearings.

A party may apply for a protective order to close part of a hearing. The party making the request
should state the reasons for making the application to the presiding officer. If the other party
opposes the request, a written response to the request shall be made within ten days of the
request to the presiding officer. The presiding officer shall determine which, if any, parts of the
proceeding shall be closed, and state the reasons therefor in writing within twenty days of
receiving the request.

[Statutory Authority: RCW 28B.35.120(12), 34.05.220 (1)(b), 34.05.250, 28B.15.600,
42.17.310, 42.30.070 - 42.30.075, chapters 69.41 and 43.21C RCW. 90-10-042, § 516-108-070,
filed 4/27/90, effective 5/1/90.]

United States Code
20 U.S.C. § 1232g. Family educational and privacy rights

(a)(3) For the purposes of this section the term “educational agency or institution” means any
public or private agency or institution which is the recipient of funds under any applicable
program. ' ‘

(4) (A) For the purposes of this section, the term “education records” means, except as may be
provided otherwise in subparagraph (B), those records, files, documents, and other materials
which—

(i) contain information directly related to a student; and

(i) are maintained by an educational agency or institution or by a person acting for such agency
or institution.

(b) Release of education records; parental consent requirement; exceptions; compliance with
judicial orders and subpoenas; audit and evaluation of federally—supported education programs;
recordkeeping

(1) No funds shall be made available under any applicable program to any educational agency or
institution which has a policy or practice of permitting the release of education records (or
personally identifiable information contained therein other than directory information, as defined
in paragraph (5) of subsection (a) of this section) of students without the written consent of their
parents to any individual, agency, or organization, other than to the following—

(A) other school officials, including teachers within the educational institution or local
educational agency, who have been determined by such agency or institution to have legitimate
educational interests, including the educational interests of the child for whom consent would
otherwise be required; . . .
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28B.16.930

this end any section, sentence, or word is declared to be
severable. [1969 ex.s. ¢ 36 § 28. Formerly RCW
28.75.930.]

Reviser's note: See note following RCW 28B.16.010.

Chapter 28B 19 ,
STATE HIGHER EDUCATION ADMINISTRATIVE
PROCEDURE ACT
Sections
28B.19.010  Purpose.
28B.19.020  Definitions. )
28B.19.030 Notice of intended action, filing, contents——Oral
hearing, when——Proceedings on rule barred until
twenty days after register distribution——Questioning
procedural validity of rule, estoppel Rule ineffec-
. tive on failure to file notice.
28B.19.033  Statement of proposed rule's purpose and how imple-
. mented——Contents Distribution by institution.
28B.19.037 Withdrawal of proposed rules.
28B.19.040 Emergency rule or amendment.
28B.19.050 - Rules filed——Register of rules——Effective date of
rules.
28B.19.060  Prior rules Filing——Validity.
28B.19.070 Compilation, editing, and publication of rules Re-
moval of unconstitutional rules——Judicial notlce
28B.19.073  Scope of editing and revision of rules.
28B.19.077 Format and style of rules amending existing sections,
adding new sections——Effect of failure to comply.
28B.19.080 Implementing regulations of code reviser.
28B.19.090  Orders to conform with administrative code style, when.
28B.19.100 Declaratory judgment on validity of rule——Petition
for——Grounds for invalidity.
28B.19.110 Contested cases: Informal procedure Formal
hearing, when Request for- Conduct.
28B.19.120 Contested cases: Informal procedures——Formal
hearings Notice——Conduct——Record-——
Scope.
28B.19.130  Contested cases—Subpoena power—— Witness fees
and expenses.
28B.19.140 Contested cases——Restrictions upon hearing officer or
committee.
" 28B.19.150  Contested cases——Appeal from final decision in for-
mal proceedmg
28B.19.160 Committee review and objection procedure Pro-
‘ posed rules——Notice upon objection.
28B.19.163 Committee review and objection procedure——Existing
rules——Notice upon objection——Hearing by insti-
tution, notice of.
28B.19.165 Committee review and objection procedure: Action
of objection subsequent to institution hearing——
Publication of notice of objection, reasons there-
for——Removal, when.
28B.19.168 Committee review and objection procedure——Not pre-
) sumption as to legality or constitutionality.
28B.19.200° Parts of chapter conflicting with-federal requirements
deémed inoperative.
28B.19.210  Short title.
28B.19.300 Negotiations by acddemic personnel——Community

college districts, state higher education administrative
procedure act not to affect.

College work—study program, rules and regulations promulgated un-
der: RCW 28B.12.060.

Institutions of higher education considered state agencieé for certain
purposes: RCW 34.08.050.

28B.19.010 .Purpose. The interest of state institu-
tions of higher education, those students and other citi-
zens whom the -institutions serve, employees, and the

[Title 28B RCW—p 78]
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Title 28B RCW:

Higher Education

public generally, will be furthered. by providing a uni-
form framework for the adoption, identification, and en-

. forcement of rules and regulations governing aspects of

institutional operation which affect substantial rights of
individuals. The general purpose of this chapter is to
provide a uniform framework for promulgation of cer-
tain administrative rules and regulations and the con-
duct of ‘hearings where contested cases arise in
connection with those rules and regulations, consistent
with the particular needs of institutions of higher educa-

tion and the people they serve. [1971 ex.s. ¢ 57 § 1.]

Severability——1971 ex.s. ¢ 57: "If any provision of this 1971
amendatory act or the application thereof is held invalid, such invalid-
ity shall not affect other provisions or applications of the act which can
be given effect without the invalid provision or application, and to this
end any section, sentence, or word is declared to be severable.” [1971
exs. ¢ 57 § 19.] For codlﬁcatlon of 1971 ex.s. ¢ 57, see Codification
Tables, Volume 0.

Effective dates——1971 ex.s. ¢ 57: "Sections 1 through 20 of this
1971 amendatory act shall become effective September 1, 1971: Pro-
vided, That institutions of higher education are authorized and em-
powered to undertake to perform duties and conduct activities
necessary to comply with sections 1 through 16 of this 1971 amenda-
tory act immediately: Provided further, That section 21 of this 1971
amendatory act is necessary for the immediate preservation of the
public peace, health and safety, and the support of the state govern-
ment and its existing public institutions and shall take effect immedi-
ately." [1971 ex.s. ¢ 57 § 22.]

28B.19.020 Definitions. The words used in this
chapter shall have the meaning given in this section, un-
less the context clearly indicates otherwise. A

(1) "Institutions of higher education" are the Univer-
sity of Washington, Washington State University, Cen-
tral Washington University, Eastern Washington
University, Western Washington University, The Ever-

~green State College, the various community colleges,

and the governing boards of each of the above, and the
various colleges, divisions, departments, or offices auth-
orized by the governing board of the institution involved
to act for the institution, all of which are sometimes re-
ferred to in this chapter as "institutions.” The various
state commumty colleges are sometimes referred to in
this chapter as "community colleges."

(2) "Rule" means any order, directive, or regulation
of any institution of higher education which affects the
relatlonshlp of the general public with the institution, or
the relationship of particular segments of the partlcular
educational community such as students, faculty, or
other employees, with the institution or with eaqh' other,
(2) the violation of which subjects a person to a penalty
or administrative sanction; or (b) which establishes, al-
ters, or revokes any procedures, practice, or requirement
relating to institutional hearings; or (c) which estab-
lishes, alters, or revokes any qualification or requirement
relating to the enjoyment of benefits or privileges con-
ferred by law. The term includes the amendment -or re-
peal of a prior rule but does not include rules,
regulations, orders, statements, or policies relating pri-
marily to the following: Standards for admission; aca-
demic advancement, academic credits, graduation and
the granting of degrees; tuition and fees, scholarships,

(1987 Ed.)
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financial aids, and similar academic matters; employ-
ment relationships; fiscal processes; or matters concern-
ing only the internal management of an institution and
not affecting private rights or procedures available to the
general public; and such matters need not be established
by rule adopted under this chapter unless otherwise re-
quired by law. o

(3) "Contested case" means a formal or informal pro-
ceeding before an institution of higher education, divi-
sion, department, office, or designated official or
representative thereof in which an opportunity for hear-
ing ‘is required by law, constitutional rights, or institu-
tional policy, prior or subsequent to the determination by
the institution of the legal rights, duties, or privileges of
specific parties. o

(4) "Rules review committee" or "committee" means
the joint administrative rules review committee created
pursuant to RCW 34.04.210 for the purpose of selec-
_ tively reviewing existing and proposed rules of institu-
~ tions of higher education. [1981 ¢ 324 § 11; 1977 exs. ¢
169 § 42; 1971 ex.s. ¢ 57 § 2.]

Legislative affirmation——Severability——1981 ¢ 324: See notes
following RCW 34.04.010. )

Severability Nomenclature——Savings——1977 ex.s. ¢ 169: See
notes following RCW 28B.]0.016. )

28B.19.030 Notice of intended action, filing, con-
tents——Oral hearing, when——Proceedings on rule
barred until twenty days after register distribution——
Questioning procedural validity of rule, estoppel Rule
ineffective on failure to file notice. (1) Prior to the adop-
tion, amendment, or repeal of any rule adopted under
this chapter, each institution, college, division, depart-
ment, or official thereof exercising rule~making author-
ity delegated by the governing:board or the president,
shall: .

(a) File notice thereof with the code reviser in ac-
cordance with RCW 34.08.020(1) for publication in the
state register, and with the rules review committee, and
mail the notice to all persons who have made timely re-
quest of the institution or related board for advance no-
tice of its rule-making proceedings. Such notice shall
also include (i) reference to the authority under which

the rule is proposed, (ii) a statement of either the terms.

or substance of the proposed rule or a description of the
subjects and issues involved, and (iii) the time when, the
place where, and the manner in which interested persons
may present their views thereon; ‘

(b) Provide notice.to the campus or standard newspa-
per of the institution involved and to a newspaper of
general circulation in the area at least seven days prior
to the date of the -rule-making proceeding. The notice
shall state the time when, place where, and manner in
which interested persons may present their views thereon
and the general subject matter to be covered; ‘

(c) Afford all interested persons reasonable opportu-
nity to ‘submit data, views, or arguments; orally or in
writing. An opportunity for oral hearing must be granted
if requested by twenty—five persons or by the rules re-
view committee. ' . N :

(1987 Ed)
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(2) The institution shall make every effort to insure

that the information on the proposed rule circulated

pursuant to subsection (1)(a) of this section accurately
reflects the rule to be presented and discussed at.any
oral hearing on such rule. Where substantial changes in
the draft of the proposed rule are made after publication
of notice in the register which would render it difficult
for interested persons to properly comment on the rule
without further notice, new notice of the institution's in-
tended action as provided in subsection (1)(a) of this
section shall be required. . :

(3) The institution shall consider fully all written and
oral statements respecting the proposed rule including
those addressing the question of whether the proposed
rule is within the intent of the legislature as expressed by
the statute which the rule implements, and may amend
the proposed rule at the oral hearing or adopt the pro-
posed rule, if there are no substantial changes, without
refiling the notice required by this section.

(4) No proceeding may be held on any rule until
twenty days have passed from the distribution date of
the register in which notice thereof was contained. The
code reviser shall make provisions for informing an in-
stitution of higher education giving notice under subsec-
tion (1) of this section of the distribution date of the
register in which such notice will be published.

(5) No rule adopted under this chapter is valid unless
adopted in substantial compliance with this section, un-
less it is an emergency rule designated as such and is
adopted in substantial compliance with RCW 28B.19-
.040, as now or hereafter amended. In any proceeding a
rule cannot be contested on the ground of noncompli-
ance with the procedural requirements of RCW
34.08.020(1), of this section, or of RCW 28B.19.040,as
now or hereafter amended, after two years have elapsed
from the effective date of the rule.

(6) When twenty days notice of intended action to
adopt, amend, or repeal a rule has not been filed with
the code reviser, as required by subsection (4) of this
section, the code reviser may not publish such rule, and
such rule may not be effective for any purpose. [1982 ¢
221 § 7; 1981 c 324 § 12; 1977 ex.s. c 240 § 10; 1971
ex.s. ¢ 57 § 3] : '

Legislative affirmation——Severability——1981 ¢ 324: See notes
following RCW 34.04.010. . : .

Effective date——Severability——1977 ex.s. ¢ 240: See RCW
34.08.905 and 34.08.910.

Institutions of higher education considered state agencies for certain
purposes: RCW 34.08.050. ) .

28B.19.033 Statement of proposed rule's purpose and
how implemented——Contents——Distribution by insti-
tution. (1) For the purpose of legislative review of insti-
tution rules filed pursuant to this chapter, any new or
amendatory rule proposed after June 12, 1980, shall be
accompanied by a statement prepared by the adopting
institution which generally describes .the rule's purpose
and how thé rule is to be implemented. Such statement
shall be on the institution's stationery or a form bearing
the institution's nameé and shall contain, but is not lim-
ited to, the following: ’ '

[Title 28B RCW—p 79]
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WASHINGTON LAWS, 1971 1st EX. Sess. Ch.__57

CHAPTER 57
[ Engrossed Senate Bill No. 469]
STATE HIGHER EDUCATION ADMINISTRATIVE PROCEDURE ACT

AN ACT Relating to state institutions of higher education;
estaplishing an administrative procedures act for state
institutions of higher education; authorizing the delegation
of powers; amending section 15, chapter 234, Laws of 1959 as
iast amended by section 1, chapter 21, lavws of 1971 and RCW
34.04,150; adding new sections to chapter 223, lLaws of 1969
ex. sess. and to Title 28B RCW as a mnev chapter thereof;
adding a new _section to chapter 223, Laws of 1969 ex. sess.
and to chapter 28B.10 RCW; providing an effective date; and
declaring an emergency. '

BE IT ENACTED BY THE LEGISﬁATURE OF THE STATE OF WASHINGTON:

NER SECTION. Section 1. The interest of state institutioms
of higher education, those students and other citizens whom the
institutions serve, employées, and the public generally, will De
furthered by providing a uniform framework for the adoption,
jdentification, and enforcement of rules and regulations governing
aspects of institutional operation which affect substantial rights of
individuals. The general purpose of this chapter is to provide a
uniform framework for promulgation of certain adnministrative rules
and fegulations ~and the conduct of hearings where contested cases
arise in connection with those Tules and regulations, consistent with
the. particular needs of institutions of higher education and the

people they serve. ) .
NEW SECTION. Sec. 2. The words used in this chapter shall

have +the meaning given in this section, unless the context clearly
indicates otherwise:

(1) "Institutions of higher education" are the University of
Washington, Washington State University, Central Washington State
College, Eastern Washington State College, ¥estern Washington State
College, The Evergreen State College, the various community colleges,
and the governing Doards of each of the above, and the various
divisions, departments, oOF offices authorized by the

colleges,
board of +the dinstitution involved to act for the

governing’
institution, all of which are sometimes referred to in this chapter
as vinstitutions.™" The various state community colleges are
sometimes referred to in this chapter as “community colleges.™

(2) "Rule" means any order, directive, or regulation of any
institution of higher education which affects the relationship of the
general public . with the institution, or the relationship of
particular segments of the particular educationai community such as

students, £faculty, oOT other employees, with the institution or with

(4571
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each other, (a) the violation of which subjects a person to a pénalty -

or administrative sanction; or (b) . which establishes, alters, or
revokes any procedures, practice, or requirement relating to
institutional hearings; or (c) which establishes, alters or revokes
any gqualification ‘or requirement relating +to +the enjoyment of
benefits or privileges conferred by law. The term includes the
amendhent or repeal of a prior rule but does not include rules,
requlations, orders, statements, or policies relating primarily to
the following: Standards for admission; academic advancement,
academic credits, graduation and the granting of degrees; tuition and
fees, scholarships, firancial aids, and similar acadenic natters;
employment relationships; fiscal processes; or matters concerning
only the internal management of an institution and not affecting
private rights or procedures ~available to the general public; and
such matters need not be established by rule adopted' under this
chapter unless otherwise required by law.

(3{ "Contested case" means a formal or informal proceeding
befo;e an institution of higher education, division, departmenf,
office, or designated official or repfesentative thereof in which an
opportunity for hearing is required by law, constitutional rights, or
institutional policy, prior or subsequent to the determination by the
institution of the 1legal rights, duties, or privileges of specific
parties. i

NEW SECTION. Sec. 3. (1) Prior to the adoption, amendment,
or repeal of any rule adopted under this cHapger, each institution,
college, division, department, or official thereof exercising
rule-making authority delegated by the governing board or the
president, shall:

(a) Give at least twenty dayé' notice of its intended action
by filing the notice with the code reviser and by mailing the notice
to all persons vwho have made timely request of . the institution or
related board for advance notice of its rule-making proceedings.
Such notice shall include (i) reference %o the authority under which
the rule is proposed, (ii) a statement of either the terms or
substance of .the proposed rule or a descriptien of the . subjects and
issues involved, and (iii) the time when, the place where, and the
manner in which interested persons mray present their views thereon.

(b) Provide notice to the campus or, standard newspaper of the
institution involved and to a newspaper of general circulation in the’
area at least seven days prior +to the date of the rule-making
proceeding. The notice shall state the time when, place where and
manner in which iniereéted personé may present their views thereon
and the general subject matter to be covered. '

(c) Afford all interested persons regsonable opportunity to
submit data, views, or arguments, orally or in writing. An

f
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Title 34
ADMINISTRATIVE LAW

Chapters : .

34.04  Administrative Procedure Act.

34.08  Washington State Register Act of 1977.
34.12  Office of administrative hearings.

Higher Education Administrative Procedure Act: Chapter 28B.19
RCW.

Open Public Meetings Act: Chapter 42.30 RCW.

Regulatory Fairness Act: Chapter 19.85 RCW.

State economic policy: Chapter 43.21H RCW.

State publications in gender-neutral terms: RCW 43.01.160.

Chapter 34.04
ADMINISTRATIVE PROCEDURE ACT

Sections

34.04.010 Definitions.

34.04.020 Adoption of rules of practice and procedure Organ-
izational description——Records of decisions, orders,
and opinions open to public Exceptions Effect
of failure to comply.

34.04.022 Uniform procedural rules———Application——Conduct
of contested cases.

34.04.025 Notices of intention to adopt rules——Opportunity to
submit data. Proceedings on rule barred until
twenty days after register distribution Noncompli-
ance, effect. )

34.04.026 Specific reference to rule-making authority to be in-
cluded Alternatives——Format-——Request for
more specific reference.

34.04.027 Failure to give twenty days notice of intended ac-
tion Effect.

34.04.030 Emergency rules and amendments.

34.04.040 Rules filed with code reviser: Register——Effective
dates. = .

34.04.045 Statement of proposed rule's purpose and how imple-
mented——Contents——Distribution by agency.

34,04.048 Withdrawal of proposed rules.

34.04.050 Code reviser to compile and edit rules, publish regis-

’ ter——Removal of unconstitutional rules—Distri-
bution of registers and codes——County law library
: trustees to maintain set—-Judicial notice of rules.

34.04.052  Scope of editing and revision of rules.

34.04.055 Regulations on filing and form of rules and notices.

34.04.057 Style, format, and numbering of rules——Agency
compliance.

34,04.058  Format and style of rules amending existing sections,
adding new sections——Effect of failure to comply.

34.04.060 Petition for adoption, amendment, repeal of rule—
Agency action.

34.04.070 Declaratory Judgment on validity of rule——Small
business economic impact statement action as part of
record.

34.04.080 Declaratory ruling by agency—Petxtlon—Court

review.

34.04.090 Contested cases—Notlce—Hearmg——Summary
orders——Informal disposition——Record——Find-
ings of fact——Agency's powers. .

34.04.100 - Contested cases——Rules of ev1dence———Cross—

_ . examination.
34.04.105 Agency hearings and contested cases— Hearmgs
’ oaths, subpoenas, evidence, thnesses—-Contempt
(1987 Ed.)

34.04.110  Contested cases Procedure when deciding officials
have not heard or read evidence. '

34.04.115 Consultation by agency officer as to issues.

34.04.120 Contested cases Adverse decisions and. orders

. Findings and conclusions.

34,04.130 Contested cases——Judicial review.

34.04.133 ©  Contested ¢ases——Direct review by court of appeals.

34.04.135 Contested cases——Refusal of review by court of

. -appeals.

34.04.140 Appeal to supreme court or court of appeals.

34.04.150 Exclusions from chapter or parts of chapter.

34.04.170 Provisions applicable to licenses and licensing.

34.04.210 Joint administrative rules review committee——Mem-
bers——Appointment: Terms——Vacancies.

34.04.220. Review of proposed rules Notice.

34.04.230 Review of existing rules——Policy statements, guide-
lines, issuances——Notice——Hearing.

34.04.240 Committee objections to agency action or failure to
adopt rule——Statement in register and WAC——
Suspension of rule.

34.04.250 Recommendations by committee to leglslature

34.04.260 Review and objection procedures No presumption
established.

34.04.270 Agency review of own rules for conformlty with federal
law.

34.04.280 Reports by agency to office of financial manage-
ment——Compilation.

34.04.290  Application of RCW 34.04.270 and 34.04.280.

34.04.900  Severability——1959 ¢ 234.

34.04.901 Severability: 1967 ¢ 237.

34.04.910  General repeal and saving.

34.04.920 Effective dates 1959 ¢ 234.

34.04.921 Effective date——1967 c 237.

34.04.930 Operation of chapter if in conflict with federal law.

34.04.931 Operation of 1967 amendatory act if in conflict w1th
federal law.

34.04.940 Savings——Authority of agencies to comply with chap-
ter——Effect of subsequent legislation.

34.04.950  Exemption Review of hazardous waste settlement
offers.

Hearings, procedures, rule making by various agencies to be in ac-
cordance with Administrative Procedure Act: Cf. the pertinent stat-
ute under which the particular agency is established.

34.04.010 Definitions. The definitions set forth in

" this section shall apply throughout this chapter, unless

the context clearly requires otherwise.

(1) "Agency" means any state board, commission, de-
partment, or officer, authorized by law to make rules or
to adjudicate contested cases, except those in the legis-
lative or judicial branches.

(2) "Rule" means-any agency order, dlrectlve or reg-
ulation of general applicability (a) the violation of which
subjects a person to a'penalty or administrative sanction;
(b) which establishes, alters, or revokes any procedure,
practice, or requirement relating to agency hearings; (c)
which establishes, alters, or revokes any qualification or
requirement relating to the enjoyment of benefits or
privileges conferred by law; (d) which establishes, alters,

o revokes any ‘qualifications or standards for the issu-

ance, suspension, or revocation of licenses to pursue any
commercial activity, trade, or profession; or (¢) which

[Title 34 RCW—p 1]
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34.04.010

establishes, alters, or revokes any mandatory standards
_for any product or material which must be met before
distribution or sale. The term includes the amendment or
repeal of a prior rule, but does not include (i) statements
concerning only the internal management of an agency
and not affecting private rights or procedures available
to the public, (i) declaratory rulings issued pursuant to
RCW 34.04.080, as now or hereafter amended, or (iii)
traffic restrictions for motor vehicles, bicyclists, and pe-
destrians established by the secretary of transportation
or his designee where notice of such restrictions is given
by official traffic control devices.

(3) "Contested case" means a proceeding before an
agency in which an opportunity for a hearing before
such agency is required by law or constitutional right
prior or subsequent to the determination by the agency
of the legal rights, duties, or privileges of specific par-
ties. Contested cases shall also include all cases of li-
censing and rate making in which an application for a
license or rate change is denied except as limited by
RCW 66.08.150, or a license is revoked, suspended, or
modified, or in which the granting of an application is
contested by a person having standing to contest under
the law or agency rules.

(4) "License" includes the whole or part of any

agency permit, certificate, approval, registration, char- .

ter, or any form of permission required by law, including
agency rule, to engage in any activity, but does not in-
clude a license required solely for revenue purposes.

(5) "Licensing" includes the agency process respecting
the or modification of a license.

(6) "Rules review committee” or "committee" means
the joint administrative rules review committee created
pursuant to RCW 34.04.210 for the purpose of selec-
tively reviewing existing and proposed rules of state
agencies. [1982 c 10 § 5. Prior: 1981 ¢ 324 § 2; 1981 ¢
183 § 1; 1967 ¢ 237 § 1; 1959 ¢ 234 § 1.] '

Severability——1982 ¢ 10: See note following RCW 6.13.080.

Legislative affirmation——1981 ¢ 324: "The legislature affirms that
all rule-making authority of state agencies and institutions of higher
education is a function delegated by the legislature, and as such, shall
be exercised pursuant to the conditions and restrictions contained in
this act.” [1981 ¢ 324 § 1.]

Severability——1981 ¢ 324: "If any provision of this act or its ap-
plication to any person or circumstance is held invalid, the remainder
of the act or the application of the provision to other persons or cir-
cumstances is not affected.” [1981 ¢ 324 § 18.] ’

The above two annotations apply to 1981 ¢ 324. For codification of
that act, see Codification Tables, Volume 0.

34.04.020 Adoption of rules of practice and proce-
dure———Organizational description———Records of deci-
sions, orders, and opinions open to public
Exceptions——Effect of failure to comply. In addition to
other rule-making requirements imposed by law:

(1) Each agency shall adopt rules governing the for-
mal and informal procedures prescribed or authorized by
this chapter and rules of practice before the agency, to-
gether with forms and instructions: Provided, That rules
for the conduct of contested cases shall be those which
are promulgated by the chief administrative law judge
pursuant to RCW 34.04.022, as now or hereafter
amended.

[Title 34 RCW—p 2} - L \
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(2) To assist interested persons dealing with it, each
agency shall adopt as a rule a description of its organi-
zation, stating the general course and method of its op-
erations and the methods whereby the public may obtain
information and make submissions or requests. No per-
son may be required to comply with agency procedure
not adopted as a rule as herein required.

(3) To the extent not prohibited by federal law or
regulation, nor prohibited for reasons of confidentiality
by state law, each agency shall keep on file for public
inspection all final orders, decisions, and opinions in
contested cases and any digest or index to those orders,
decisions, or opinions prepared by the agency for its own
use. No agency order, decision, or opinion is valid or ef-
fective against any person, nor may it be invoked by the
agency for any purpose, unless it is available for public
inspection as herein required. This provision is not ap-
plicable in favor of any person who has actual knowl-
edge thereof. [1981 ¢ 67 § 13; 1967 ¢ 237 § 2; 1959 ¢
234 § 2.]

Effective dates——Severability——1981 ¢ 67: See notes following
RCW 34.12.010. ’

34.04.022 Uniform procedural rules Applica-
tion——Conduct of contested cases. On or before July 1,
1967, the code reviser shall add to Title 1 of the
Washington Administrative Code a new chapter to be
known as chapter 1-08 WAC Uniform Procedural
Rules, which shall become effective July 1, 1967, and
shall govern the administrative practice and procedure in
and before all agencies which have not adopted compre-
hensive rules of practice and procedure prior to that
date. Except for the numbering thereof, such rules shall
be identical with the rules contained in WAC 308-08-
010 through 308-08-590 as the same existed on January
3, 1966: Provided, That in publishing chapter 1-08
WAC the reviser may revise such terms as are used in
chapter 308-08 WAC to. describe "agency", "depart-
ment", "board", "commission", and like terms, so as to
enable the use of such rules by multiple agencies.

The chief administrative law judge shall promulgate
uniform procedural rules governing the conduct of con-
tested cases. The rules may consist of, may be based
upon, or may completely replace the rules codified in
chapter 1-08 WAC as of June 30, 1981. From time to
time thereafter the chief administrative law judge may
modify the uniform procedural rules.

The chief administrative law judge may adopt rules
with variations from the uniform rules for an agency if
the chief administrative law judge determines there are
sufficient demonstrable needs for variations. Variations
shall, to the greatest practicable extent, embody the uni-
form rules of practice and procedure. [1981 ¢ 67 § 14;
1967 ¢ 237 § 12.]} '

Effective dates——Severability——1981 ¢ 67: See notes following
RCW 34.12.010. :

34.04.025 Notices of intention to adopt rules
Opportunity to submit data——Proceedings on rule
barred until twenty days after register distribution——.

| (1987 Bd)
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34.04.105
witness shall be dealt with as for contempt of court.
[1967 ¢ 237 § 10.]

- 34.04.110 - Contested cases Procedure when de-
ciding officials have not heard or read evidence. When-
ever in a contested case a majority of the officials of the
agency who are to render the final decision have not
heard or read the evidence, the decision, if adverse to a
party tothe proceeding other than the agency itself,
shall not be made until a proposal for decision, including
findings of fact and conclusions of law has been served
upon the parties, and an opportunity has been afforded
each party adversely affected to file exceptions and
present written argument to a majority of the officials
who are to render the decision, who shall personally
consider the whole record or such portions thereof as
may be cited by the parties. Oral arguments may be
heard in the discretion of the agency. [1959 ¢ 234 §11.]

34.04.115 Consuitation by agency officer as to is-
sues. Except upon notice and opportunity for all parties
to be present or to the extent required for the disposition

of ex parte matters as authorized by law, no hearing ex-

aminer or agency or member of an agency presiding in a
contested. case or preparing a decision, or proposal for
decision shall consult with any person or party on any
issue of fact or law in the proceeding, except that in an-
alyzing and appraising the record for decision any
agency member or hearing examiner may (1) consult
with members of the agency making the decision, 2)
have the aid and advice of one or more personal assist-
ants, (3) have the assistance of other employees of the
agency who have not participated in the proceeding in
any manner, who are not engaged for the agency in any
investigative functions in the same or any current factu-
ally related case and who are not engaged for the agency
in any prosecutory functions. [1967 ¢:237 § 11.]

34.04.120 * Contested cases——Adverse decisions and
- orders——Findings and conclusions. Every decision and
order adverse to a party to the proceeding, rendered by

an agency in a contested case, shall be in writing or -

stated in the record and shall be accompanied by find-

ings of fact and conclusions of law. The findings of fact.

shall consist of a concise statement of each fact found
upon each contested issue of fact. Parties to the pro-
ceeding shall be notified of the decision and order in
person or by mail. A copy of the decision and order and
accompanying findings and conclusions shall be deliv-
ered or mailed to each party and to his attorney of
record, if any. [1975 ¢ 12 § 1; 1959 ¢ 234 § 12.]

'34.04.130 Contested cases Judicial review. (1)
Any person aggrieved by a final decision in a contested
case, whether such decision is affirmative or negative in
form, is.entitled to judicial review thereof only under the

provisions of *this 1967 amendatory act, and such per-

son may not use any other procedure to obtain judicial
review of a final decision, even though another proce-
dure is provided elsewhere by a special statute or a stat-
ute of general application. Where the agency's rules

[Title 34 RCW—p 8]

. Appendix A

Title 34 RCW: Administrative Law

provide a -procedure for rehearing or reconsideration,
and that procedure has been invoked, the.agency deci-
sion shall not be final until the agency shall have acted
thereon. _ . _

(2) Proceedings for review under this chapter shall be
instituted by filing a petition in the superior court, at the
petitioner's option, for. (a) Thurston county, (b) the
county of the petitioner's residence or principal place of
business, or (c) in any county where the property owned
by the petitioner and affected by the contested decision
is located. The petition shall be served and filed within

- thirty days after the service of the final decision of the

agency. Copies of the petition shall be served upon the
agency and all parties of record. If a timely petition is
filed any party of record not filing or joining in the first
petition who wants relief from the decision must join in
the petition or serve and file a cross—petition within

twenty days after service of the first petition or thirty

days after service of the final decision of the agency,
whichever period of time is longer. The court, in its dis-
cretion, may permit other interested persons to
intervene. : '

(3) The filing of the petition shall not stay enforce-
ment of the agency decision. Where other statutes pro-
vide for stay or supersedeas of an agency decision, it
may be stayed by the agency or the reviewing court only
as provided therein; otherwise the agency may do so, or
the reviewing court may order a stay upon such terms as
it deems proper. A

(4) Within thirty days after service of the petition, or
within such further time as the court may allow, the
agency shall transmit to the reviewing court the original
or a certified copy of the entire record of the proceeding
under review; but, by stipulation of all parties to the re-
view proceeding, the record may be shortened. Any
party unreasonably refusing to stipulate to limit the
record may be taxed by the court for the additional -
costs. The court may require or permit subsequent cor-
rections or additions to the record when deemed
desirable.

(5) The review shall be conducted by the court with-
out a jury and shall be confined to the record, except
that in cases of alleged irregularities in procedure before
the agency, not shown in the record, testimony thereon
may be taken in the court. The court shall, upon request,
hear oral argument and receive written briefs.

(6) The court may affirm the decision of the agency
or remand the case for further proceedings; or it may
reverse the decision if the substantial rights of the peti-
tioners may have been prejudiced because the adminis-
trative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional provisions; or

(b) in excess of the statutory authority or jurisdiction
of the agency; or ‘

(¢) made upon unlawful procedure; or

(d) affected by other error of law; or _

(e) clearly erroneous in view of the entire record as
submitted and the public policy contained in the act of
the legislature authorizing the decision or order; or

(f) arbitrary or capricious. [1977 ex.s. ¢ 52 § 1; 1967
€ 237 § 6; 1959 ¢ 234 § 13.]

(1987 Ed.)
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and‘accompanying findings and cornclusions shall be
delivered or malled to each party or to his attorney
of record L :

Skc. 13. ('15 Any. person aggrieved by a final
decision in a contested case, whether such decision
is affirmative or negat1ve in form, is entitled to
]ud1c1a1 review thereof only under this act. Where
the agency’s rules provide a procedure for rehearing
or reconsideration, and that procedure has been in-
voked, the agency decision Shall not be final until
the agency shall have acted thereon. ,

(2) Proceedings for review under this act shall
be instituted by filing a petition in a superior court.
In cases where review by the superior court for
Thurston county was previously or hereafter is
specifically provided by statute, the petition shall be
filed in that court. In all other cases the petition
shall be filed in the superior court for the county of
the petitioner’s residence or principal place of busi-
ness, or in the absence of a residence or principal

[CH. 234,

Judicial .
review (only
under act).
Procedure.

place of business, for Thurston county. All petitions

shall be filed within thirty days after the service
of the final decision of the agency. Copies of the
petition shall be served upon the agency and all
other parties of record. The court, in its discretion,
may permit other interested persons to intervene.
(3) The filing of the petition shall not stay en-
forcement of the agency decision. Where other
statutes provide for stay or supersedeas of an agency
decision, it may be stayed by the agency or the re-
viewing court only as provided therein; otherwise
the agency may do so, or the reviewing court may

~order a stay upon such terms as it deems proper.

(4) Within thirty days after service of the peti-
tion, or within such further time as the court may
allow, the agency shall.transmit to the reviewing
court the original or a certified copy of the entire
record of the proceeding under review; but, by

[1087]
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stipulation -of all parties: to the review proceeding,
the record may be shortened. -Any party unreason-
ably refusing to stipulate to limit the record may be
taxed by the court for the additional costs. The

" court may require or permit subsequent corrections
* or additions to the record when deemed desirable.

(5) The review shall be conducted by the court
without a jury and shall be confined to the record,
except that in cases of alleged irregularities in pro-
cedure before the agency, not shown in the record,
testimony thereon may be taken in the court. The
court shall, upon request, hear oral argument and

. receive written briefs.

Appeal to
supreme
court,

- State agencies
excepted
under act.
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'(6) The court may affirm the decision of the
agency or remand the case for further proceedings;
or it may reverse the decision if the substantial rights
of the petitioners may have been prejudiced because
the administrative findings, inferences, conclusions,
or decisions are: :

(a) in violation of constitutional provisions; or

(b) in excess of the statutory authority or jur-
isdiction of the agency; or _ ‘

(c) made upon unlawful procedure; or

(d) affected by other error of law; or

(e) unsupported by material and substantial evi-
dence in view of the entire record as submitted; or

(f)- arbitrary or capricious. '

Sec. 14. An aggrieved party may secure a re-
view of any final judgment of the superior court
under this act by appeal to the supreme court. Such
appeal shall be taken in the manner provided by
law for appeals from the superior court in other
civil cases. ‘ '

Sgc. 15. This act shall not apply to the state mi-
litia, the liquor control board, or the board of prison
terms and: paroles. . The provisions of section 9
through 13 of this act shall not apply to the board

11088 ]

SESSION 1
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“CARRY AWAY"” 175 CASE

“CARRY AWAY."” A technical phrase
in an indictment for larceny, translating the
Lat. asportavit. 7 Gray, 45.

CARRYING AWAY. Incriminallaw.
The act of removal or asportation, by which
the crime of larceny is completed, and which
is esseatial to constitute it.

CARBYING AWAY INFANT FE-
MALXS., See ABDUCTION.

CARRYING COSTS. A verdict is said
to carry costs when the party for whom the

" verdict is given becomes entitled to the pay-

ment of his costs as incident to such verdict.

CART. A carriage forluggage or burden,
with two wheels, as distinguished from a
wagon, which has four wheels. The vehicle
in which criminals are taken to execution.

This word, in its ordinary and primary ac-
ceptation, signifies & carriage with two
wheels; yet it has also a more extended sig-
nification, and may mean a carriage in gen-
eral. 22 Ala. t24.

CART BOTE. Wood or timber which a
tenant is allowed by law to take from an es-
tate, for the purpose of repairing instru-
ments, (including necessary vehicles, ) of hus-
bandry. 2 BL Comm. 85.

CARTA. In old English law. A char-
ter, or deed. Any written instrument.

In Spanish law. A letter; a deed; a
power of attorney. Las Partidas, pt. 3, tit.
18, 1. 30.

CARTA DE FORESTA. In old En-
glish law. The charter of the forest. More
commonly called “Charta de Foresta,” (. v.)

CARTE. In French marine law. A
chart.

CARTE BLANCHE. A white sheet of
paper; an instrument signed, but otherwise
left blank. A sheet given to an agent, with
the principal's signature appended, to be
filled up with any contract or engagement as
the agent may see fit. Hence, metaphorical-
ly, unlimited authority.

CARTEL. An agreement between two
hostile powers for the delivery of prisoners
or deserters, Also a written challenge to
fight a duel.

CARTEL-SHIP. A vessel commissioned
in time of war to exchange the prisoners of
any two hostile powers; also to carry any
particular proposal from one to another. For
this reason, the officer ‘who commands her is

particularly ordered to carry no cargo, am-
munition, or implements of war, except a
single gun for the purpose of signals. Ene.
Lond.

CARTMEN, <Carriers who transport
goods and merchandise in carts, usually for
short distances, for hire.

CARTULARY. A place where papers
or records are kept,

CARUCA, or CARUA. A plow.

CARUCAGE. In old English law. A
kind of tax or tribute anciently imposed upon
every plow, (carue or plow-land,) for the
public service, Spelman.

CARUCATA. A certainquantity of land
used as the basis for taxation. As much
land a8 may be tilled by a single plow in a
year and a day. Also, a team of cattle, or a
cart-load.

CARUCATARIUS. One who held lands
in carvage, or plow-tenure, Cowell,

CARUEBE. A carve of land; plow-land.
Britt. c. 84. .

CARVAGE. The same as carucage, (g.
0.) Cowell ,

CARVE. In old English law. A caru-
cate or plow-land.

CAS FORTUIT. Fr. Inthelaw of in-
gurance. A fortuitous evenf; an ineviiable
accident.

CASATA. Inold Englishlaw., A house
with land sufficient for the support of one
family. Otherwise called “%ida,” a hide of
land, and by Bede, “famili{a.” Spelman,

CASATUS., A vassal or feudal tenant
possessing a casatez; that is, having a house,
household, and property of his own.

CASE. 1. A general term for an action,
cause, suit, or controversy, atlaw or in equity.
A question contested before a court of jus.
tice.

The primary meaning of “case™ is “causge.”
‘When applied to legsl proceedings, it imports a
state of facta which. furnishes occasion for the ex-
ercise of the jurisdiction of & court of justice. In
its generic sense, the word includes all cases, spe-
cial or otherwise, 12 N, Y. 592, 596.

2. A statement of the facts involved in a
transaction or series of transactions, drawn
up in writing in a technical form, for sub-
mission to a court or judge for decision or
opinion. Under this meaning of the term
are included a “case made” for a motion for
new ftrial, a “case reserved” on the trial of

2N
) o

) —
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CASE 176 CASHIER

a cange, an “agreed case” for decision with-
out trial, ete.

8. A form of action which lies to recover
damages for injuries for which the more an-
cient forms of action will not lie. Steph.
Pl. 15, See Trrspass ON THE CASE.

CASE AGREED ON. A formal writ-
ten enumeration of the facts in a case, as-
sented to by both parties as correct and com-
plete, and submitted to the court by their
agreement, in order that a decision may be
rendered, without a trial, upon the court’s
conclusions of law upon the facts as stated.

CASE FOR MOTION. In English di-
vorce and probate practice, when a party de-
sires to make a motion, he must file, among
other papers, a case for motion, containing
an abstract of the proceedings in the suit or
action, a statement of the circumstances on
which the motion is founded, and the prayer,
or nature of the decree or order desired.
Browne, Div. 251; Browne, Prob. Pr. 295.

CASE LAW. A professional name for
the aggregate of reported cases as forming
& body of jurisprudence; or for the law of a
particular subject as evidenced or formed by
the adjudged cases; in distinction to statutes
and other sources of law,

CASE ON APYPPEAL. In American
practice. Before the arguwent in the ap-
pellate court of a case brought there for re-
view, the appellant’s counsel prepares a doc-
ument or brief, bearing this name, for the
information of the court, detailing the testi-
mony and the proceedings below.

In English practice. The “case on ap-
peal” is a printed statement prépared by each
of the parties to an appeal to the house of
lords or the privy council, setting out me-
thodically the facts which make up his case,
with appropriate references to the evidence
printed in the “appendix.” The Lerm also
denotes a writlen statement, prepared and
transmitted by an inferior court or judge,
raising & question of law for the opinion of a
superior court.

CASE RESERVED. A statement in
writing of the fucts proved on the trialof a
cause, drawn up and settled by the attorneys
and counsel for the respective parties under
the supervision of the judge, for the purpose
of having certain points of law, which arose
at the trial, and could not then be satisfac-

“torily decided, determined upon full argu-

ment before the court in banc. This is oth-
erwise called a “special case;” and it is usual

for the parties, where the law of the case is
doubtful, to agree that the jury shall find a
general verdict for the plaintiff, subject to
the opinion of the court upon sueh a case to
be made, instead of oblaining from the jury
a special verdict, 8 Bl Comm. 378; 3 Steph.
Comm. 621; Steph. Pl 92, 93; 1 Burrill, I’r.
242, 463. '

CASE STATED. Inpractice. An agree-
ment in writing, between a plaintiff. and de-
fendant, that the facts in dispute between
them are as therein agreed upon and set forth.
3 Whart. 143. A caseagreed upon. See CaAsk
AGREED ON.

CASE TO MOVE FOR NEW TRIAL.

In practice. A case prepared by the party
against whom a verdict has been given, up-

-on which to move the court to set aside the

verdict and grant a new trial.

CASH. Ready money; whatever can be
used as money without being converted into
another forw ; that which circulates as money,
including bank-bills.

Cash payment means the opposite of credit.
6 Md. 37; 24 N. J. Law, 96.

CASH-ACCOUNT. A record, in book-
keeping, of all cash transactions; an account
of moneys received and expended.

CASH-BOOX. In book-keeping, an ac-
count-book in which is kept a record of all
cash transactions, or all cash received and ex-
pended. The object of the cash-book is to
afford a constant facility to ascertain the true
state of a man’s cash. FPardessus, n. 87.

CASH-NOTE. In England. A bank-
note of a provincial bank or of the Bank of
England. :

CASH-PRICE. A price payable in cash

at the time of sale of property, in opposition

to a barter or a sale on credit.

CASHIER, n. An officer of a moneyed in-
stitution, or commercial house, or bank, who
is intrusted with, and whose duty itis fo take
care of, the cash or money of such institution
or bank. .

The cashier of a bank is the executive of-
ficer, through whom the whole financial op-
erations of the bank are conducted. He re-
ceives and pays out its moneys, collects and
pays its debts, and receives and transfers ils
commercial securities. Tellers and other
subordinate officers may be appointed, but
they are under his direction, and are, as it
were, the arms by which designated portions
of his various functions are discharged, The

directors may lim
proper, but this
whow the limitat
650.

CASHIER, ».
prive a military ¢
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JUSTICE a 672

JUSTICE, v. In old English practice.
Todo justice; tosee justice done; tosummon
one to do justice.

JUSTICE, n. In jurisprudence. The
constant and perpetual disposition to ren.
der every man his due. Imnst. 1, 1, pr.; 2
Inst. 56. The conformity of our actions and
our will to the law. Toull. Droit Civil Fr.
tit. prél. no. 5.

In the most extensive sense of the word, it dif-
fers little from “virtues” for it includes within
itself the whole circle of virtues. Yet the com-
mon distinctlon between them is that that which,
considered positively and in itself, is called “vir-
tue, " when considered relatively and with respect
toothers has the name of “justice. " But “justice, ”
belng in iteelf a partof “virtue,”is confined to
things simply good or evil, and consists in 8 man’s
taking such a proportion of them as he ought.
Bouvier. .

Commutative justice is that which should
govern contracts. It consists in rendering
to every man the exact measure of his dues,
without regard to his personal worth or mer-
its, 7. e., placing all men on an eguality.
Distributive justice is that which should gov-
ern the distribution of rewards and punish-
ments. It assigns to each therewards which
his personal merit or services deserve, or the
proper punishtuent for his crimes. Itdoes
not consider all men as equally deserving or
equally blameworthy, but discriminates be-
tween them, observing & just proportion and
comparison. This distinction originated with
Aristotle. (Eth. Nic. V.) See Fonbl. Eg.
3; "Toull. Droit Civil Fr. tit. prél. no. 7.

In Norman French. Amenable to jus-
tice. Xelham.

In feudal law. Jurisdiction; judicial
cognizance of causes or offenses.

In common law. The title given in
England to the judges of the king's bench
and the common pleas, and in America to
the judges of the supreme court of the Unit-
ed States and of the appellate courts of many
of the states., It is said that this word in
its Latin form (Jjustitia) was properly ap-
plicable only to the judges of common-law

courts, while the term “judex” designated

the judges of ecclesiastical and other courts.
See Leg. Hen. L. §§ 24, 63; Co. Litt. 71,

The same title is also applied to some of
the judicial officers of the lowest ramk and
jurisdiction, such as police justices and jus-
tices of the peace.

JUSTICE AYRES, (or AIRES.) In
Scotch law. Circuits made by the judges of
the justiciary courts through the country,
for the distribution of justice. Bell. -

Appendix B

JUSTICES OF APPEAL

"JUSTICE IN EYRE. From the old
French word “eire,” 1. e., & journey. * Those
justices who in ancient times were sent by
commission into various counties, to hear
mote especiully such. causes as were termed
“pleas of the crown,” were called “justices
in eyre.” They differed from justices in oyer
and terminer, inasmuch as the latter were
sent to one place, and for the purpose of try-
ing only a limited number of special causes:
whereas the justices in eyre were sent through
the various counties, with a more indefinite
and general ‘commission. In some respects
they resembled our present justices of assize,
although thelr authority and manner of pro-
ceeding differed much from them. Brown.

JUSTICE OF THE PEACE. In
American law. A judicial officer of in-
ferior rank, holding a court not of record,
and having (usually) civil jurisdiction of a
limited nature, for the trial of minor cases,
to an extent prescribed by statute, and for
the conservation of the peace and the pre-
liminary hearing of criminal complaints and
the commitment of offenders.

In English law. Judges of record ap-
pointed by the crown to be justices within a
certain district, (e. g., a county or borough,)
for the conservation of the peace, and for the
execution of divers things, comprebended
within their commission and within divers
statites, committed to their charge. Stone,
J. Pr. 2.

JUSTICE SEAT. In English law. The
principal court of the forest, held before the
chief justice in eyre, or chief itinerant judge,
or his deputy; to hear and determine all tres-
passes within the forest, and all claims of
franchises, liberties, and privileges, and all
pleas und causes whatsoever therein arising.
3 Bl. Comm. 72; 4 Inst, 291; 3 Steph. Comin.
440.

JUSTICEMENTS. Anold general termy -

for all things appertaining to justice.

JUSTICER. The old form of juslice.
Blount.

JUSTICES’ COURTS. Inferior tribu-
nals, not of record, with limited jurisdiction,
both civil and criminal, beld by justices of
the peace. There are courts so called in
many of the states.

JUSTICES OF APPEAL. The fitle
given to the ordinary judges of the English
court of appeal. The first of such ordinary
judges are the two former lords justices of

appeal in chancery, and one other judge ap-
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‘steal it 1

18, 1. 80.

.CARRYING AWAY

286 CASE

* ‘They are ‘either common or private. Pri-
vate carriers incur the responsibility of the

. exercise of ordinary diligence only, like other

bailees for hire; Story, Bailm. § 4955 13
Barb. 481; 1 Wend, 2723 1L Hayw. 145 2
Dana, 4805 4 Teunt, 787; 6 id. 577; 2 B.
& P. 417; 2 C. B.877. See Common Can-
RIER. - -

CARRYING AWAY. In Criminal

" Zaw. Sucha removul or taking into &)os-
" session of personal property as is required in

order to constitute the crime-of larceny.

The words ¢ did take snd carry away’ are a
translation of the words cepit et asporiawvit, which
were used in indictments when legal processes
and records wers in the Latin language, Butno
single word in our Janguage expresses the mean-
ing of asperfavit. Hence the word * away,’” or
some other word, mast be subjoined to the word
¢ carry,” to modify its gencral signification and
ﬂve it a special and distinctive meaning ; 7 Gray,

Anpy removal, however right, of the entire
article, which is not attached either to the
soil or to any other thing not removed, is
sufficient; 2 Bishop, Crim. Luw, § 6993 1
Mood. 14; 1 Dearsl, 421; Coxe, 489, Thus,
0 snatch a diamond from a lady's ear, which
is instantly dropped aumong the curls of her
hair; 1 Leach, $20; to remove sheets from
a-bed and carry them into an adjoining room ;
1 Leach, 222, n. ; to take plate from a trunk,
and lay it on the floor with intent to carry it
dway; id.; to remové 2 packsge from one
part of 2 wagon fo another, with a view to
Teach, 236; have respectively
been holden to be felonies.  But nothing less

than such a severance will be suffictent; 2

Eust, PL Cr. 556; 1 Lecach, 4th ed. 236,
3213 1 Hall, PL Cr, 5085 1 Ry. & M. 14;
4 Bla. Com. 2313 2 Russell, Cr. 96. ’

“‘CART, A carriage for luggage or burden,
with two wheels, as distinguished from s

wagon, which has four ‘wheels. Worcester,
Dict. ; Brande. The vehicle jn which crimi-
nals are’ taken to execution. Johnson.

The term has been. held to include four-
whecled vehicles, to carry out the intent of a
statute ; 22 Ala. N, s. 621.

CART BOTH. An allowance to the ten-
ant of* wood sufficient for carts and other in-
struments of husbandry. 2 Bla. Com. 85.

CARTA, A charter, which titlé see. Aty
written ingtrument, Y

In Spanish Law. A letter; a deed; a}

power of attorney. Las Partidas, pt. 8, t.

4

‘GARTH BLANGHE, The signature of

_one or more individuals on a. white paper,

with a sufficient space left above it to write a
note or other writing,

In the course of business,-it not' unfre-
quently occurs that, for the suke of conveni-
ence, signatares in blank are given with su-
thority to £l them up.. These are binding

- upon the parties. But the blank must be

filled up by the very person authorized; 6

.
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Mart. La. 707. See Chitty, Bills, 70; 2
Penn. 200.

CARTEL. An agreement between two
belligerent powers for the" delivery of -pri-
soners or deserters, and also a written chul-
lenge to a duel. . )

‘urtel ship. A sbip commissioned in time
of war to exchange ]}Jn-xsoners, or to carry any
proposals between hostile powers: she must
CArTY NO cargo, ammunition, or implements
of war, except asingle pun for signals. The
conduet of ships of this description cannot be
0o narrowly watehed, The service on which
they are sent is so highly important to the
interests of humanity that it js peculiarly in-
cumbent on all parties to take care'that it
should be conducted in such 2 manner as not
to'become a subject of jealousy and distrust

between the two nations; 4 C. Rob. Adm..

357. See Merlin, Répert.; Dune, Abr. ¢
40, 2. 6, § 77 1 Kent, 68, 69; 8 Phill. Int.
Law, 161-168 ; 1 Pet. C, C. 1063 8 C. Rob.
Adm. 141; 6 id. 886; 1 Dods. Adm. 60.

CARTMEN: Persons who carry goods
and merchandise in caxts, either for great or
short distances, for hire. '

Cartmén who undertake to carry goods for
hire as & common employment are common.

carriers; 8 C. & K. 61; Story, Bailm. § 496.
And see 2 Wend. 827; 2 N. & M’C. 88; 1
M*Cord, 444; 2 ‘Beil. 4213 2 Vt. 92; 1
Murph, 417; Bacor, Abr. Carriers, A.

CARUCAGE. A taxation of land by the
caruca or carve.

The caruca Was as much land as a man could
cultivate in a year and a d4y with a single plough

(carsca). Carucdge, carngage, or carugge was the -

tribute paid for each caruce by the carucarius, or
tenant. Spelman, Gloss. ; Cowel,

CARUCATA. A certain quantity of laid

used as the basis for takation. = As much land
as may be tilled by a single plongh in a year
and a day. Skene, de verd. sig. A team of
cattle. A cartlodd, . °

Tt may include houees, meadow, woods, ete. It
is said by Littleton to be the same as soce, but has

¢ much more extended signification. Spelman, -

@loss. ; Blount; Cowel... -

CASE. In:Practice. A question con-:

tested before i.court of justice, ~An action or
it af law or-in equity. 1 Wheat. 852.
A Edse arising under a treaty (U. 8. Const.
arte-8, sect. 2) is a Hiiit where js drawn in
uestion the constructiéu: of a treaty and the
ecision is against the iitle -set up by eitber
party under such treaty; Story, J.; 1 Wheat.
356. And see also 6 Cra. 286; 9 Wheat.
819; 11 How. 529 12 1d. 111, 5
In Practice. A form of action which lies
to rccover damages for injuries for which the
more ancient formg of action will not Lie.
Steph. Pl 15. ‘ ) .
Cage, or, more fully, action upon the case, 0
trespass oa the caso, includes in jts widcst sense
assumpsit and {rouer, and distinguishes & c1ass O
actions in which the writ fs framed acdording to

the spacfal efrcumstences of the ease, from the

-
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‘anclent sétions, the write in which, called brevia

Sformata, are collected, in the Registrum Brevium.

By the common’law, and by the statute Westm.
24, 13 Edw. 1. ¢, 24, 'if any cguse of actlon arose
for which no remedy had been provided, a new
writ wes to be forined, analogous to those already
in existence which were adapted to simiilar causes
of-action. The writ.of trespass was the original
writ most commonly resorted to as a precedent ;

- .and in process of ‘tithe the term trespass seems

to have been so extended as fo include every
species of wrong causing an injury, whether it
was melfeasance, misfeasance, or nonfeasance,
apparently for the purpose of euabling an action
on the case to be brought in the king’s bench.
It thus includes actions on the case for breach of
& parol undertaking, now called assampsit (see
. AssunMpsiT), and actions based upou a finding
and subsequent unlawful conversion of property,
now called trover (see TROVER), as well a5 many
other actlons upon the case which seem 10 have
‘been derived from other originals thap the writ
of trespass, as nuisance, deceit, ete. .

And, as'the action had thus lost the peculiar
character of & technical trespass, the name was
to & great extent dropped, and aetions of this
character came to be known as actions on the

‘ case.
*  Asused at the present day, case Is distingnished
from assumpsit and covenan?, {u that it fs not
founded upoun any contract, express or implied ;
from {rover, which lies only for unlawful conver-
slon; from detinwe and seplevin, in that it lies
‘only to recover damages; and from frespass, in
that it lies for jujurics committed withoat force,
or for forcible fnjuries which dam: the plain-
tiff consequentially only, and in other respects.
See 8 Reeves, Eng. Law, 84; 1 Spence, Eq. Jur.
237-248 ; 1 Chitty, PL. 128 ; 3 Bla. Com, 41.

A similar divislon existed in the civil law, in
which upon nominate contracts an action distin-
‘guished by the name of the contract was given.

pan innominate contracts, however, au_action
prescriptis vorbis (which lay where the obligation
‘was one already recognized as existing af law,
but to whichk no name had been given),’or in
fectum (which was founded on the equity of the

particalar cass), might be brought.
" The action lies for:

Torts not_committed with force, actual or
implied; 2 Ired. 88; 2 Gratt, 866; 20 Vi.
151; 8 Ga. 190; as, for .malicious prosecu--

- tion; 6 Munf, 27, 118; 11 G. &J.80; 7 B.

Monr, 545; 21 Ala. N, 8. 491; see MaLr-

. crous ProsecoTioN; fraudigdpurchases and

sales; 5 Yerg. 290; 1 T. B. Monr. 215; 17
Wend. 198 ; 7 Ala. 185 ; 22 id. 501 ; 11 Mete.
856; 3 Cush. 407; 17 Pemi. 298 ; 4 Strobh,
69; 15 Ark. 209; 18 Il 299,

Torts committed forcibly where the matter
affected was not tangible; 2 Conn. 5295 2V,
68; as, for obstructing a private way; 14
Johns. 888; 5 H. & J. 467; 18 Pick. 110; 4
Penn, 486; 28 ¢d. 848; 2 Dutch. 308; dis-
turbing the plaintiff in the use of a pew; 1
Chitty, Pl. 43 ; Injury to a franchise.

Torts committed jforeibly when the injury
is conscquential merely, and not immediate;
68.&R.348; 6 H. & J.230; 4 D. &B. 146
a3, special damage from a public nuisance;
Willes, 71 5 Blackf. §5; 1 Rich, So. C, 444;
8 Barb. 42; 8 Cush. 800; 4 McLenn, 833 ;
12 Penn. 81; 8 Md. 481; acts done on the
defendant's lund which by immediute corise-
quence injure the plaintiff; Stra. 634; 2 Green,

‘472 21 Pick. 8785 8 Cush, 595; 7 Mony.
825; 8 B. Monr..453 ; 18 Me. 82; 85 id, 271;
2 Barb. 165; 2 N. Y. 159, 163; 17 Ohio,
4895718 id. 229; 1 N, J. 55 12 TIl. 20;. 22
Vi, 88; 21 Conn, 2187 8 Md. 481, See 20
Vt. 802; 4N, Y. 195; &5 Rich. So, C. 588.-
Injuries to the relative rights; 1 Halst, 822;
1 M’Cord, 207; 8'S. & R. 2153 2 Murph. 61;
7 Ala. 169; 6 T. B. Monr. 296; 7 Blackf.
578; 8 Denio, 861; enticing away servants
aud children ; 1 Chitty, Pl. 187; 4 Litt. 25;
15 Barb. 489; seduction of a daughter or
servant; 5 Me. 546; 2 Greene, 520, See §
Munf. 587; 1 Gilm."$3; Sepveriow.
Inguries which result from negligence; 1
Mass. 169; 1 Cush., 475; 28 Me. 871; 1
Denio, 91; 2 Ired. 188; 9 id. 78; 18 Vt.
620; 21 id. 102; 2 Strobh, 856 ; 4 Rich. 228 ;
9 Ark. 85; 24 Miss. 93; 20 Penn. 887; 13

B. Monr. 219; 15 Xl.. 366 ;.3 Ohio St. 172; -

see 5 Denio, 255; 20 Vt. 529 ; 19 Counn. 507;
29 Me. 807; 16 Penn. 463; 2 Mich. 259;
thoug[z:h the direct result of actunal force; 10
Bingh. 1125 4 B. & C. 228; 14 Johns, 432;

17 zd. 92; 17 Barb. 94; 8 N, H, 465; 11

Mass, 187; 2 Harr. Del. 448; 2 Ired. 206;
18 Vt, 605; 7 Blackf, 842; 1 R. I. 474.

Wrongful acts done nnder a legal process
regularly issuing from a court of competent

Jjurssdiction; 2 Conn. 700; 9 id. 141; 11

ass. 500; 6 Me. 421; 1 Bail, 441; 19 Ala.
760; 21 id. 491; 2 Litt. 254; 6 Daoa, 821

.8 G. &J.3877; 18 Ga. 260; 6 Cul. 399. See
3 8. & R. 142; 12 4d. 210,

Wrongful acts comritted by the defend-
ant’s servant withont his order, but for which
he is responsible; 17 Mass. 246 1 Pick. 663
8 Cush.-300; 8-Wend. 474 ; 9 Huinphr. 757;
138 B, Mour. 219 ; 2 Ohio St. 536 ; 17 111 580.

1 ke infringement of rights given by statute;
15 Conn.-526 ; 7 Mass, 169; 23 Me. 871; 9
Vit. 411 ; 2 Woodb, & M. 337.

Injuries eammitted to property of which'the
plaintiff has the reversion only; 8 Pick. 235;
4 Gray, 197; 7 Conn. 828; 24 id. 15; 2
Green, §; 1 Jolins, 511 8 Hawks, 246; Busb.
30; 2 Murph, 61; 2 N, H. 430; 8 id. 108;
5 Penn. 118; 8 1d. 528; 2 Dougl, 184; 4

Harr. Del. 181; 21 Vt. 108; 1 Dutch. 97, .

255 ; 41 Me. 104; see 1 N, Y. 5285 as where
property s in the hands of a bailee for hire;
3 Clzm b. 187; 8 East, 593; 3 Hawks, 246;
8 B. Moar. 515. .

As to the effect of intention, as distinguish-
ing case from frespass, see’? M’Mall. 564; -7

Blackf. 842; 4 Denio, 464; 4 Barb. 226; 80 -

Me. 1785 18 Ired, 50; 26 Ala. N. 8. 6388,
In some states the distinction is ex resskl{
abolished by statute ; 25 Me. 86; 8 Blackf.
119; 8 Sneed, 20; 1 Wisc. 352 .

The declaration must not state the injury
to have been commitied vi et armis; 8'Conn,
64 (yet after verdict the words vi et armis
(with force and arms) may be rejected as sur-
plusage; Harp. 122); and should not con-
clude contra pacem. Comyns, Dig, Action
on the Casg (G, 8). . : ) :

Damagesdinot resulting necessarily from the
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CASE STATED 288

CASSETUR BREVE

acts complained of must be specially stated ;
3§ Strobh. 878 ; 82 Me. 578; 5 Cush. 1045 9.
Ga. 160; 4 Chandl, Wisc. 20. Evidence
~which shows the injury to be trespuss will nob
support case; 5 Mass. 5603 16 id. 451% 8
Johns, 468; 4 Barb. 596; 3 Md. 431, See
2 Rund. 4403 8 Blackf. 119, ..
“ The plea of not guilty vaisesNEe general
jssue; 2Ashm.150.. Under this plea almost
- gny matter may be given in evidence, exce t
‘the statute of limitations; and the ruleis mo i

fied in actions for slander and a few other in-|.

stances; 1 Wms. Saund. 130, n.1; Willes, 20.

The judgment is that the laintiff recover a
-sum of money ascertained by a jury for his
dumages sustained by the commission of the
grievances complained of in the declaration ;
2Ired. 221; 18 Vt. 620; 18 Conn. 4943 with
costs.

CASE STATED. In Practice. A state-
ment of all the facts of a case, with the names
of the witnesses, and a detail of the documents
which are to support them. A brief.

An agreement in writing, between & plain-
Gff and defendant, that the facts in dispute
between them are us therein agreed upon and
set forth. 8 Whart. 143. . ..

Some process of this kind exists, 1t {spresumed, |
fu all the states, for the purpose of enabling par-
ties who agree upon the facts to dispense with 2

_ formal tria) to ascertain what is aiready known,
and secure & decision upon ihe law involved
merely. These agreements are called also sgreed
cases, cases agreed om, d statements, etc.
Tn chancery, also, when & question of mere law
comes up, it is roferred to the king’s bench or

' commou pleas, upon & case stated for the pur-
pose; 8 Sharsw. Bla. Com. 453, n.; 6 Term, 813,

The jury in such case find a genctal verdict

for the plaintiff or defendant, subject to the

.decision of the court upon. the law-questions |

involved ; 3 Bla. Com. 878. = -

The facts being thus ascertained, it is left
for the court to decide for which party is the
law. As no writ of error lies on & judgment
rendered on a case stated ; Dane, Abr. ¢..187,

" grt. 4, § 73 it is usual in the agreement to in-
sert e clause that the case stated shall be con
sidered in the nature of special verdict. .

In that case, a writ of error lies on the
judgmient which may be rendered upon it.
4nd a writ of error will also lie on & judg-
ment on & case stated, when the parties have
agreed to it; 8 5. & R. 529,

CASH, Thaf which circulates as money,
including bauk bills, but not mere bills re-
ceivable. The. provision of the limited part-
nership acts requiring actasl cash payment’’
“by the special partoer is not complied with

by the delivery to the. firm of promissory|.
cision emanating from the sovereign authority, °

-notes, which are received and treated ~as
cashy & Allen, 913 nor of credits, 62 N. Y.
518 nor of post-dated checks, 69 id. 148;
though regular checks of third parties, con-
-ceded to represent cash, have been allowed,
84 Penn. 844. S ]
‘Cash price is the price of articles paid for

-

CASH-BOOXK. A book in which 2 mer-
chant enters an account of all the cash he re-
ceives or pays. An entry of the same thing
cught to be made, under the proper dates, in
the journal. The object of the cash-book is

“CASHIER. An officer of a moneyéd in-
stitution, or of a private person or firm, who
is entitled by his office to take care of the cash
or money of such institution, person, or firm.
The cashier of a bank is usually introsted
with all the fupds of the bank, its notes, bills,
and other choses in action, to be used.from
time to time for the ordinary and extraordi-
nary exigencies of the bank. He usually re-

ceives, directly, or through subordinate offi-

delivers pp all discounted notes and other
gecarities ;  signs ~drafts on_ corresponding
banks, and, with the president, the notes

as an executive officer of the bank, transacts:
much of its general business. He need not

thibit him from owning stock in the bank.
e usnally gives security for the faithful’ dis-
chargge of his trusts. Jt is bis duty to make

incorporated under the mational bank act to
the .comptroller of the currency; U. 8. R

as provided by law; and false state-
ments are punjshed, and render the cashier
liable for any damage resulting to third par-
ties therefrom. Bank Mag. July, 1860. ’

In general, the bank is boimd by the acts
of the cashier-within the scope of his author-

3 Mas. 5053 1 Holmes; 8963 1 Jil. 455 1 T.
by a declaration of the cashier not within the

about to be disconnted by the bank, he tells
a person that he will incar no rigk nor re-
,sponsibilig'_ by becoming an indorser on such
note; 6
5573 58 How.'.Pr. 267; 17 Mass. 13 Story,
Ag. §§ 114, 115 ;- Whart. Ag. 8 684-687; 8
Am. L. Rev, 672; 8 Halst, 1; 12 ‘Wheat,
183: 1 'W. & 8. 1613 1 Bars. Eq. Cas, 240.
In Military Law, To deprive & military

14. .
" cASSARE. To quash; to render void;
to break. Du Cange.

CASSATION, In‘French Law. A de-
by which a decree or judgment in the court of

last resort is broken or aunulled. See Couz
pE CASSATION, - :

be quashed). In Practice. 4 judgment
sometimes entered aguinst a plaintiff ab his

in cash &t the time of purchase, in distinction
from the barter and credit prices. - -
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{o efford s constant facility to ascertain the -
 true state of a man’s cash,  Pardessus, n. 87..

cers, all moneys and notes of the bank ;-

payable on demand issuéd by the bank; and, -

be & stockholder ; indeed, sorae bank charters .

reports. to the proper state officer (in banks

S.ng 5210 et seq.) of the condition of the
‘bank,

ity, express or-implied; 1 Pet. 48, 705 8 -
Wheat. 300, 861 & id. 3263 10 Wall. 6045 .

' B. Monr. 179. But the bank is not dound

scope of his authority: as if, when a note is |

et 51; 8 id. 12. See' 95 U. 8.~ '

officer of bis office. See Axt. of War, art. - '

~ Med. Jur,,72.

CASSETUR BREVE (Lat. that the writ.

request when, iii consequence of allegaticns *

GASTEL)

-’ of the defendant, he can

his suit with effect,

_ The effect of such ent
ings, and exonerate the |
for future -costs, leaving
new process; 3 Bla. Co
PL c. 5. §.189; 8 Bax
929143 5.Term, 634. °

¥eeper or captain of a

constable -of & castle.

Termes de Ia Ley; Blo
. CASTELLORUMC
English Law. Service
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CASTIGATORY.
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| United States; 12 8. &
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