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IN THF COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

- STATE OF WASHINGTON, - ‘) NO. 37089-1-1IT
Respondent, ) ,
) - STATEMENT OF
V. ) ADDITTIONAL GROUNDS
, - ) FOR REVIEW
TYRONE D. FORD, ; : '
Appellant. -') (Pursuant to RAP 10.10)

I, TYRONE D FORD have recelved and reviewed the openlng
brief prepared by my attorney Summarized below are the
additional grounds_for review that are not.addressed in that
brief. Ivunderstand_the Court will review this Statement of

“Additional Grounds for Reyiew when'ny appeal is considered'on'
the neritSz' A majorlty of the facts relevant to these
addltlonal grounds are set forth in my attorney s opening

brlef at 5-13 and the rest are sét forth in the addltlonal

grounds below. For this Court's convenlence,_the multiple

volumes of verbatim are referenced herein the same as my

attorney s openlng brief.

_ v ADDITIONAL GROUND ONE ~E£§
THE STATE S AMENDMENT OF THE INFORMATION VIOE?TED 5535?

MR. FORD'S RIGHT TO DUE PROCESS AND RIGHT TO<A = :?'éﬁ%fvf
JURY TRIAL UNDER THE .SIXTH AND FOURTEENTH AME DMEN¥§ =
TO THE U.S. CONSTITUTION AND ARTICLE I, SECT ONS 3 2

21, & 22 OF OUR STATE CONSTITUTION.. £ & v | : |
In State v. Schaffer, 120 Wn.2d 616, 845 P.2d 281 (1993),

our Supreme Court explalned the standard for evaluatlng the

state's ‘amendment of an 1nformat10n

CrR 2. 1(e) allows amendments [of 1nformat10ns] whlch do
not prejudice a defendant's suhstantlal rights.'
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Because CrR 2.1(e) necessarily operates within the
confines of article I, section 22, the possibility of
amendment will vary 1n each case. For example, when a
jury 1s involved and the amendment occurs late in the
state's case, 1mperm1881ble prejudice could become-
likely. :
Schaffer, 120 Wn.2d at 621 (internal citations omittedﬁ,

Here, the initial information filed'against'Mr. Ford

was, in relevant part, as follows: ,
. ‘COUNT 01 ~ RAPE OF A CHILD IN THE SFCONDYDFGRFE - 9 .44.076

That he, TYRONE DENTYROLL FORD, in the County of Clark,

State of Washington, between September 1, 2006 and

September 15, 2006, did have sexual 1ntercourse with L.AK.,

who was at least twelve years old but less than fourteen

years old and not married to the defendant and the

defendant was at least thirty-six months older than the

victim; contrary to Revised Code of Washington 9A.44.076.
Sse CP 1.V_To support the second degree rape of a child charge
the information correctly‘alleged that L.A.K. was at léast
twelve years old but less than fourteen, but because L.A.K.
was born on September 10, 1992, (2RP 58; 3ARP 118; 3ARP 131),
‘the time period charged (between September 1, '2006'and
September 15, 2006) clearly included a 6 day perlod where -
L.A. K - was. fourteen years old.

Thus, the original 1nformat10n named second degree rape
of a child as the crime alleged'ln count 1, but almostihalf'
of the time frame alleged in the underlying allegations
necesSarily,precluded_the.seoond_degree rape:- of a child crime
~and only'supported a third degree rape of'a child charge. See
‘RCW 9A.44,079(1): "A person is guilty of rape of a child in
the third degreedwhen the person has sexual intercourse with

another who is at 1east fourteen years old but less ‘than

sixteen years old "
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"While these two crimes can be separated by only a single
day in time (depending on the child's birthday), the differen=
bces in pﬁnishment are worlds apart. Fifst, third degreé rape
of a child is only a ¢lass C felony with.a statutbry maximum
éentence of five yéars andi gi%en the three offender score

points Mr. Ford was sentenced with1

, he faced é étandard‘range
sentence of 26-34 months. CP 50-51.
| In contrast, second degree.rapé of a child is s class A
felony. With the three offender score points, Mr. Ford faced
an indéterminate'sentence of av124—136 mihimum'term and ai
maximum term of LIFE. CP 45, 47, 50; ROW 9.94A.712.
. As for the tlmlng of the amendment ,it was not pretriai~
or even the day of trial, or even after a w1tness or two. The
state waited all the way until halfway through defense counéel's
cross:éxamination of the state's final_witneés-L;A.K. hefself,
Even more compelling is the substance of thé amendments to: the
iﬁformation‘that the state made. |
On Count I the state changed the time fréme'the rape was
.élleged tovoécur in from betwéen September 1,.2006 and September
..'15,‘2006>back to between Aﬁgust 9, 2006 and September 9, 2006.
This Was a'clearveffort to not only greatiy extend the timeframe.
alleged, but to ailegé'facts that only subporfed the second.
degree rape of a child,' The prosecutor's expianatiqn and

subsequent dbjection by defense counsel were as follows:

" 1. The three offender score points come from his convictions on“each® ::
respective rape charge, when looking at the other one.
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MR. HARVEY: ~-- Amended Information. -And I guess
that would probably be the -- perhaps was the thlng
M.

THE COURT: Same charges. What's amended? |
MR. HARVEY: The dates. If you noticed, Your Honor --
THE COURT: Ch, okay.

MR. HARVEY: I'll give you a brief explanation. Mr.
Ladouceur and I, I think, came across this with a little
less detail, but -- but that was pretty much meted out in
our interview, that the -- when the information originally
came in for charging, the understanding was in the -- in the
narrative of the report that it was on her birthday. Her
‘birthday was the 15th, and in a part of the narrative, of
September, so that's why it was charged accordingly.

: In this matter, the testlmony,was that, in fact, her
birthday is the 10th of September, 1992, and therefore the
filing by the State as to Count One, and most.importantly
conforms to the proof that the Court héard, which was she

- said that after the 8th of August, but sometlme close to

- the 8th, and what we basically did was just put it right

up agalnst her blrth date, with about a month open.

But I think it conforms to the proof.

-Also, she gave us a spanAof 16 and 17 on the
September dates, so we amended accordingly on that as to
the second count.

I'11 defer to counsel at this time.

MR LADOUCEUR Well we'd register an obJectlon to the”
filing of an Amended Information. This case has:been
active for months, and the date that's always been alleged
in Count One was dates at a time in September, and then I
think, as Mr. Harvey stated, at an interview, [E.AiK:}

- was unsure as to when that partlcular count.or the
act1v1ty referenced in that account occurred at all

So, you.know, 1t s put us in a difficult position :
_ preparing for trial based upon the information or that the
dates alleged in the original information.

So, you know, we would object to a last=mintte, yod
know, changing of the Information because, you know, now

the alleged victim seems to remember when ‘it happened.
Before, she didn' t.

3ARP 176-77.
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"Cases iﬁvolving amendment of the charging date in an
information have held that the date is usUally not a material
element of the crime. Therefore amendment of the date is a
matter of form rather than substance,'and'shoﬁld be allowed
absent an alibi defehsé or a showing of other substantial

prejudice to the defendant." State v. DeBdlt, 61 Wn.App. 58,

61-62, 808 P.2d 794 (1991)(citations omitted).
Here;‘becapse.the facts of this case circle around
L.A.K.'s fourteeﬁth{birthday and the difference between second
degree and third degree rape of a chiid is whether L.A.K. was
13 or 14 at the time of the firstcinéidént, tﬁé "dateé" the
offense Wésvallégéd to.be'committéd.between most definately
constituté a méterial element of the,qrime.liéted in Count I;

As stated in Schaffer, supra, "[i]t is for the trial

court to judge each case on its facts, and reversal is

~required uonly upon‘a'shOWing of abuse of discretion. Id. at.

622 (c1t1ng State v. James, 108 Wn. 2d 483 490, 739 P.2d‘699'
(1987) State v. Wilson, 56 Wn.App, 63, 65, 782 P.2d 224

(1989) review denied, 114 Wn;Zd 1010 (1990)). A trial court
'abuées its'discrétion when it acts on untenable grounds or

its ruling is ménifestly unreasonable. In re Detention of

Broten, 130 Wn.App. 326, 336, 122 P.3d 942 (2005) (citing
State v. Barmes, 85 Wn.App. 638, 669, 932 P.2d 669, review

denied, 133 Wn.2d 1021 (1997). .

Here,Athe'trial court allowed the state to éménd the
"dates pre?iously alleged with the most cursory of rulings:
THE COURT: Okay. | The State is permitted to amend to

- make it conform with the evidence so far, so I will
‘permit the amendment.
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3ARP 177. While the defendant bears the burden of sﬂowing
Prejudice from a mid-trial amendment to an‘information, in
evaluating prejudice, the court must determine if the defend-
ant'Was misled or surprised. State V.‘BrOWn, 74 Wn.2d 799,

801, 447 P.2d 82 (1968).

iAlthOUgh'defense counsel's "objection'" could have been
framed 'in muchrmore deteiled.and specific terms, he did
explaiﬁ.that it put the defense in a ﬁdiffieult.position"
3ARP 177. In response, the Court seemed to grant_the-etate's»
mequeet without any thought or consideration at all.
Additionally, there are a couple of cases concerning a
defendent's:due process.rights in relatidn to a crime alleged
over a time span in which the offense'aﬁd/dr punishment changes.

First, in Stat v. Aho, 137 Wn.2d 736, 975 P.2d 512

(1999), the child molestation charge was.alleged-to occur
between Janﬁary 1987 and December 31, 1992 for "L" and
between Jenuery 1987 and AugUst 1995 for fM". The juryvﬁas
not asked tetidentify when'the.acts giving rise to:the child

molestatlon conv1ct10ns occurred Thus, it was possible
.that Aho Was convicted for an act occurrlng before the
active date of the child molestation statute he was charged
w1th--July 1988.

The Court held that Aho's child molestatlon conv1ct10ns

cannot be upheld on the basis that as to conduct before July
1988 he actually commltted indecent 11bert1es. Under Const.
article I, §22, a defendant has the'right te be tried only
for offenses charged,"'éhg, 137 Wn.2d at 744.
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A similar ruling came in State v. Hartzell, 108 Wn.App.

934, 33 P.3d 1096 ( 2000). There, the Court held "[wlhen the
sentence for a crime is increased during the.period within
which the crime was allegedly committed, and the evidence
presented  at triel indicates the crime was committed before
the increase Went into effect, the lesser sentence must be
imposed." Hartzell, 108 Wﬁ.App, at 945 (emphasis original)
(citing Statetv. Parker, 132 Wn.2d 182, 191-92; 937 P.2d

525 (1997) (Where jury not asked.to determine when offenses
committed- and etatute spanned”charging.period application
of standard range to offenses commltted at end of charglng
period was erroneous))

Although these cases deal with crime aﬁdvultimate
sentence increases dufing the charging period, Mr. Ford
asserts that the same law Would'epply to a crime and
ultimate sentence decreaee duringvthe charging period--
eithér,way, the lesSér crime and sentence mﬁet.be imposed.

accord, Hartzell, supra.- o '

If this case had gone to the jury on the orlglnal
1nformat10n and they were not’ asked to determlne spec1f1cally
:When the offense alleged in Count I was commltted due
process would mandate_that Mr. Ford be'eentenced for third
degree rape of a chiid ot .second aegree. This was the
vlnformatlon defense counsel was operating off of from. the
‘time the orlglnal 1nformat10n was filed untll the middle of
his cross examlnatlon of the State s final w1tness, and

therein lies the extreme prejudice the amendment caused.
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_Anending the'charging period to preclude a guilty-finding
on third degree rane of a child in Count T during defense
counsel's cross examination of the stateis final-witness
severely impacted Mr. Ford's ability to prepare his defense.
His trial strategy and plea negotiations with the state would
llkely have been dlfferent had he known he was deflnately
facing only second degree rape of a child on Count I. Mr.
Ford and his attorney knew that almost half of the initial
charging period on Count I precluded a guiity.finding on the
second degree charge and they also knew that L. A K. had not
stated a spe01flc date for her flrst allegatlons to the
~police. ZRP 71. - For the prosecutor to essentlally claim
'_that he had to uait until cross examination of ‘his final
"witness to'figure‘out that L.A.K:'s fourteenth birthday was
| onlSeptember»lo,AZOO6 rather that September 15, 2006 is
simply ludicris. _ . |

As shown above,.twoiof the state's witnesses testified
that L.A.K."'s birthday was September.iO, 1992, and they

testified to.this on direct examinatiOn. 3ARP 58° 3ARPw118.

The prosecutor ‘was ba31cally asking the trial court to

belleve that he was 'so 1nept that he did not know the actual
b1rthdate of L.A.K. even though he had charged second degree
rape of a child in Count I, (based on L.A.K. being over 12'

years old but less than 14) and third degree rane of a child

in Count’II, (based on L.A.K. being over 14 but.less than 16), -

'and'even'though the charging periods in each count were only

separated by azsingle day in the original information.
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.Given the circumstances of fhis case and the testimony as
played out at trial, it is much more plausable that the prosec-
utor intentionally misled Mr. Ford and his counsel into
believing they had the defense of claimingvthe charging pefiod
in Count I iﬁcluded 6 days when L.A.K. was fourteen and, thus,

precluded a gu1lty flndlng on second degree rape of a chlld

- This theory is solidified into a fact by the prosecutor's

response to defense counsel's renewed objection to the

amendment:

MR. HARVEY: If I may, Your Honor. Ybur Honor, the
State -- as far as the amending of the Informatlon as
v1nd1cated from actually the -- the questioning; it
wasn't a suprise to counsel regarding the dates. Those
things actually came out during the course of the ,
interview with |L.A.K.| back in May of -- of this year.

So the -- the -- the'bottom line was with sworn.
testimony, since we -= if we're -~ you know, we knew --
the State was aware and had prepared an Amended
Information for filing yesterday, but my concern, of
course, was what -- what the proof would be and if there
would have to be some kind of a third or second amended,
so I wanted to hold off until I -- the court -- the jury --
the jury had heard from [L.AK. ]

'3ARP 207 . (emphasis’ added) The state knew;end the state was

: aware, accordlng to the prosecutor himself, back in May of

2007. There can- be ho‘doubt the'delay was inteﬁﬁional,

| Defense counsel clearly stated that "its put ue in a
diffieult position preparing fof_trial‘besed'updn the
information or that the dates alleged in the original

information." 3ARP 177. 'Not‘only did the state omit the 6

"days when L}A.K. waé:fourteen from the charging period, it

" also went backwards from September 1, 2006 to include almost

all of August. 3ARP 177.
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Based on the time - period originally alleged, defense
counsel would'have nééessarily cohfinedléll his investigative
and trial preperatibn‘efforts to Septembervof 2006. His cross
examination of the officers involved, L;A;K{'s friend, L.AK.'s
mothef, and L.A.K. herself wefe all based upoh éllegatibns in
SeptemBer.. This amendment was so prejudicial and damaging
that defense counsel felt the need to reiterate his objecfidn:

MR. LADOUCER: Well, Your Honor, first of all, I'd just
reiterate, I'm not sure how much time we had for a record
on the amendment of the Information, but, again, I just

- want the record to be clear of our objection to the Amended
Information. " :

And, again, you know, the basis is, is that throughout
the -- throughout the preparation of the case, we've been
made aware that the charge of Rape of a Child in. the
(inaudible; prosecutor is hitting his paperwork against
his microphone) pertained to a fairly short period in

- September. : o ' '

And -- and then on the day of trial we're presented
with (prosecutor continuing to hit paperwork against
microphone) that changes the date that we conceivably
‘have -- have changed trial preparation and questions -
that were asked of [L.A.K.]. :

So I just want to make a record of that.

3ARP 206-07. As shéwn ébove, the prbSecutor brazenly'respoﬁded

that he'knéw of the problem with the dates, kﬁew of the correct

onés, but believed he could charge however he wanted to then

simpiy amend the infbfmatiqn later to match up with whatever

the actnal testimohy‘panned out to be; regardless of any prior

~ statements. 3ARP 207. The trial court likewise responded: "

THE COURT: Thank you. As to the motion concerning the
- amendment, the Court is going to stand by its ruling.
To be quite honest about it, I don't see anything that
really changes the facts of this case. It's been known
to the parties from the very beginning. '

3ARP 209 (emphasis added).
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Mr. Ford asserts that adding a completely4different month
into a time period alread spannihg 15 days in a child rape
prosecution while at the same time removing a 6 day period
which formed a complete defense to the second degree rape of
.a cHild charge did indeed "change the facts of the case".
Moreover, the amendment was sprﬁng upon Mr. Ford last

" minute, had.a devestating effect upon Mr;-Ford's,trial
strategy, plea negotiations, and his defense»as a wﬁole.
| This amendment waé intentionally held off until the
~last minute by thevstate? severely prejﬁdiced Mr, Ford, and
he . therefore contends the trial court's decision allowing
the amendment rested on untenable groundé and/or was manifes-‘
tly unreasonable, constituting an abuse of discretion and
requiring a revefsal. |

" ADDITIONAL GROUND TWO

THE EXPERT-LIKE STATEMENTS PRESENTED DURING VOIR
DIRE VIOLATED MR. FORD'S RIGHT TO AN IMPARTIAL
' JURY TRIAL UNDER THE SIXTH AMENDMENT TO THE U.S.
- CONSTITUTION AND ARTICLE I, SECTION 21 OF OUR
- STATE CONSTITUTION.

In Mach v. Stewart, 137 F.3d 630 (9th Gir. 1997), the

' ‘Coﬁrt.explained the hnderlying,sténdards for a jury panel'in
relation to a deféndantfs fight to‘a jury trial: .

The Sixth Amendment right to a jury trial "guarantees
to the criminally accused a fair trial by a panel of
impartial 'indifferent' jurors." Irvin v. Dowd, 366 U.S.
717, 722, 81 S.Ct. 1639, 1642, 6 T.Ed.2d 751 (1961).
"Even if 'only one juror is unduly biased or prejudiced,’

~the defendant is denied his constitutional right to an

impartial jury.' United States v. Eubanks, 591 F.2d 513,
517 (9th Cir. 1979); see also, United States v. Allsup,
566 F.2d 68, 71 (9th Cir. 1977). Due Process requires
that the defendant be tried by a jury capable and willing

. STATEMENT OF
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to decide the case éolely on the evidence bofore it.
Smith v. Phillips, 455 U.S. 209, 217, 102 S.Ct. 940,

946, 71 L.Ed.2d 78 (1982).

‘Mach, 137 F.3d at 633 (internal‘quotation marks originai).
Mach was a defendant charged with sexual conduct with a
minor under 14 years of age. ‘The vicfim was an eight-year .
old glrl who clalmed that Whlle she was at Mach's home
v151t1ng hls daughter, he had performed an act of oral sek
on har. The:Ninth/Circuit'explained the facts adduced |
during'voih'oire as follows:

The first prospective juror to be questioned during -
voir dire was Ms. Bodkin, a social worker with the State
of Arizona Child Protective Services. Bodkin stated that
she would have a difficult time being impartial given her
line of work, and that sexual assault had been confirmed
in every case in which one of her clients reported such
an assault. The court continued to question Bodkin on
this subject before the entire venire panel. The Judge's
questions elicited at least three more statements from
Bodkin that she had never, in three years in her position,.
‘become aware of a case in which.a child had lied about :: -
being sexually assaulted. The court warned Bodkin and the

- venire panel as a whole that "the reason we have trials is :
to determine whether or not a person is guilty of the
charges made against him, and you do that by seeing what

- the state has to give you by way of evidence and you :
apply that to whatever you find to be the facts. You -
listen to the arguments of counsel." The judge went on
to ask Bodkin whether she thought she could do that, to
which she responded that she would try, and that she
"probably" could. (Rt Tab B at 23-27)

. Later the court questloned the panel regardlng 1
_psychology experlence '

THE COURT: Are any of you-are any of you in psychology
or have you ever been in psychology? I mean psychology
- or have you ever been in psychology? I mean psychologist
or clinical psychology or psychology? Anybody here have
~any backround in psychology? - g

MS. BODKIN: I've taken psychology courses and worked
extensively with psychology and psychiatrists.

STATEMENT OF
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THE COURT: Have you had any courses in child psychology?
MS BODKIN: Yes. | |

THE COURT: Thank you, Miss Bodkin.
Transcripﬁ of Proceedings, Trial Day One, at 30.

- The court struck three jurors for cause-jurors who
indicated that they had been victims of, or close to
victims of, a sexual crime. Mach then moved for a mistrial,
arguing that the entire panel had been tainted by the
exchange between the court and venireperson Rodkin. The
court denied the motion, but struck Bodkin for cause.

Mach renewed his motion for mistrial, again arguing

that “the problem was less Bodkin herself 'and more the
effect her statement had on the other panel members, but
again the court denied the motion.. :

Mach, at'631f32 (internal qpbtation marks original) (brackets
added). The Ninth Circuit ultimately determined that:

Given the nature of Bodkins statements, the certainty

with which they were repeated; we presume that at least

one juror was tainted and entered into jury deliberat-

ions with the conviction that children simply never lie

about being sexually abused. This bias violated Mach's

right to an impartial jury. o , -
'lg; at 633 (footnote omitted).

Strikingly_similarly, but even mdre.compelling;'here
there were two jurors that spoke directly upon the veracity
of children:claimihg sexual abuse, with;oné goiﬁg-evep
further: ‘

MR. HARVEY: Okay. Ms. Wiggs.
MS. WIGGS:  Yes.

"MR. HARVEY: You indicated you had been a prior'victim as
- well? - o

MS. WIGGS: Yes.
MR. HARVEY: And I'm assuming, of course, that had something
to do with it. Was that the sole reason you think that
‘would affect your ability to be fair and impartial?

MS. WIGGS: Absolutely.

STATEMENT OF S
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MR. HARVEY: No other reason?

MS. WEGGS: And my daughter was also a victim (inaudible).
If the children were to be put on the stand and answer -
that it happened, I -- I honestly don't believe children
are capable of lying about that.

MR. LADOUCEUR: [Speaklng to Ms.. Slc111ana] Okay. And if
at any point -- I mean the -- no one's trying to put you
on the spot or anything. If at any point you want to talk

- about these things prlvately, we can certainly accomodate
you. Okay? .

MS. SICILIANA: Okay.

- MR. LADOUCEUR: You said sllghtly biased. I mean, do you’

== Ms. Wiggs had indicated -- and (inaudible) certainly
appreciate, you know, you telling us, because that's

~exactly the type of information we want to know at this
point. Ms. Wiggs indicated that she doesn't believe
that children are capable of lying about that. How

would you square:that w1th your statement of, mlght be
slightly biased?

MS. SICILIANA: I completely agree'with her. -

MR. LADOUCEUR: Okay. All right. All rlght So you
don't believe that children are capable of lying about
. that type of accusation. Is that what?

MS. SICTLIANA: Yesh. Yesh.
'MR. LADOUCEUR: Okay. ,
MS. SICILIANA: I'm saying that's true.

MR. LADOUCEUR: All rlght All right.. And when you say
children, are you talking about really young kids? Is
~.there some sort of a -- I mean, what about, like, adults.
Do you think adults would be capable of . lylng about an .

allegatlon of rape, for example?

MS. SICILIANA: I thlnk that -- T mean, I thlnk that adults

are more capable of lying about it. But I think that just

from being around other survivors and being one myself, I

think that the most important thlng you can do to support
‘surv1vors is to believe  them.

STATEMENT OF
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MR. LADOUCEUR: . . . So in terms of agreeing that -- you
know, that -- Ms. Wiggs' statement that you don't believe
children can be capable of lying about that and wanting

- to support them when they come forth with an allegation,
given that those are the charges in the charges in the
case, do you really think that you can be fair and --

- to my client, Tyrone, in this type of case?

MR. TADOUCEUR: Okay. I'm getting the sense that -- I
mean, if there's -- if a l4-year-old child testifies in
_the courtroom that somebody -- that my -- that Tyrone
had sex with her, you're going to be inclined to believe
her, based upon your agreement with the statement that.
children are incapable of lylng?

MS. SICILIANA: Yeah, yeah. . . .

MR. LADOUCEUR: Well, Ms. Wiggs and Ms. Slc111ana were
kind of -- drew a falrly bright line in the sense that,
you know, based upon their experiences they just don't
believe that kids in this context are. capable of

lying. . :

“MR. LADOUCFUR Okay And Mr. Irv1n, you had indicated,

 again, you:know, I think you -~ the language was that
your experience could cloud your ability to be fair,
and you might be biased. Would you go so far as |

- perhaps Ms. Wiggs and Ms. Siciliana in the sense that
(inaudible) believe that children could be capable of
lying about somethlng like that? ‘ ;

MR. IRVIN: Chlldren in the context of ten years and
younger, I would say yes. o

- MR. LADOUCFUR Okay. Over ten years older might be a
v dlfferent situation as far as you 're concerned? -

MR. IRVIN nght I thlnk that's probably gray

(inaudible) in absolute as. far say to -- to the age

of 14 or 15 (1naud1ble) v ,
8/27/07 RP 40-41; 48-53. C(Clearly Ms. Wiggs' and Ms.
‘Siciliana's statements that children are incapable of lying
~were repeated over and over and over. Even'worse, Ms.
Sl“lllana unequ1vocally stated that "the most 1mportant

thlng you can do to support survivors is ‘to belleve them'

' 8/27/07 RP 49.
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When it came time to begin striking jurors for cause,
the following discussion took place:

MR. TADOUCEUR: Number one is Wiggs. And I put quotes
around her comment, she does not believe --

THE COURT: . . . I'm sorry. Ms. Wiggs, Number 23 --

MR. LADOUCEUR: She's -- I just can't think of a more
clear example. She stated, without any sort of coaching
or prompting from questioning, that she does not believe
children ‘are capable of lying about that and would
belleve anyone who gave that kind of testimony.

THE COURT: Well I'm g01no to excuse her, Counselor.
I think she did say she'd be fair and impartial but
her other statements really concern me about her
fairness to the Defendant . Okay .

MR. LADOUCEUR: Ihe next one_ls Ms. Siciliana.
‘THE COURT: Number 6.
MR. LADOUCEUR: Six. .
THE COURT: Say no more. I agree with you on that one.
I listened to her talk and I believe that her own
history puts her in a position where she can't be fair.
. Expecially when she starts talking about -- well, she
‘had.a different phrase for it. Supportlng - '
MR. LADOUCEUR: Surv1vors
EHE COURT: -- Surv1vors Yes, surv1vors And supportlng |
survivors. I don't thlnk that that lends itself to a fair
~and impartial trial.
8/27/07 RP 101-02. Clearly the court felt Ms. Wiggs'
| statement was preJud1c1a1 but even more compelling, he
explicitly stated that Ms. Slc111ana s statements about
- supporting survivors would not lend "itself to a fair and

impartial trial." Unfortunately, despite having numerous

tools at its disposal, including individual voir dire with
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the rest of the jury panel to determine. the influencial effect
of these statements , the court simply struck Ms. Wiggs and Ms.
Siciliana for cause.

In U.S. v. Broadwell, 870 F.2d 594 (llth Cir. 1989), t

defendant "argued that one juror's response to a question
during voir dire made in front of other jurors was hlghly,
prejudicial requiring the district court to dismiss the entire
jury panel.' Id. at 606. Unlike Mr. Ford's case, the trial
court in Broadwell took subsequent steps to defeat the
prejudice caused by these statements. As ekplained by the
Circuit Court when denying Mr. Broadwell's claims, the
district court judge:

undertook various measures in response to the remark

to insure no prejudice would result to the defendants.

The court asked whether any panel members were

influenced by the remark. The court questioned

further any jurors who responded affirmatively’outside'

' the presence of other jurors. Every prospective Juror
who 1nd1cated influence- was removed for cause.

Id. at 606 (empha51s added) Here, not a single one of

. these "various measures was ‘taken.

In 11ght of the court's failure to assess the’ damaglng
effect the highly preJudlclal remarks had on any. prospectlve
JU?OrS, Mr.. Ford~contends that Mach is ‘the controlling
authority applicable here. Thus, "[t]he error in this case
arguabiy rises.tOjthe level of‘a structural error . . . .
the jury’s exposure during voir dire to [several] intrinsic-
ally prejudioialdstatement[s] made [several] times by [two
'prospeetive jurors and reiterated repeatedly‘by counsel];

occurred before the trial had begun, resulted in the swearing
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in of a tainted jury, and severely infected the process from
- the very beginning." Id. at 633.

Despite the "structural" nature of. this error,.the
Ninth Circuit continﬁed,Astafing:

Nonetheless, because this error requires reversal
under the harmless-error standard as well, we need not -
decide whether it constitutes structural error.

Highly significant is the nature of the information
and its comnection to the case. See Lawson v. Borg, 60
F.3d 608, 612-613 (9th Cir. 1995) (noting that "revers=
ible error commonly occurs where there is a direct and
rational comnection between the extrinsic material and
- a prejudicial jury conclusion, and where the misconduct
‘relates directly to a material aspect of the case');
Dickson v. Sullivan, 849 F.2d 403, 407 (9th Cir. 1988)
(finding prejudice when extrinsic information was "both
directly related to a material issue in the case and
highly inflamatory'). The result of the trial in this
case was principally dependant on whether the jury -
chose to believe the child or the.defendant. There
can be no doubt that Bodkin's statements had to have a
tremendous impact on the juty's verdict. The extrinsic
- evidence was highly inflammatory and directly commected
to Mach's guilt. Bodkin repeatedly stated that in her
experience as a social worker, children never.lied .
about sexual assault. The bulk of the prosecution's
case consisted of a child's testimony that Mach had
sexually assaulted her. We thus find Bodkin's ,
statements to have substantially affected or influenced
the verdict and therefore reverse the conviction.

Id. aﬁ 634 (internal quotation marks original, footnote
omittéd). Applying»thejsame énalyéis here leads to the"
same ulgiméte conclusion.

o This case was the epitomy of a "credibility". contest.
The complaining wifness, L.A.K., did not make . any allegétions
until months after the:time—frame she said.the incidents had
occurred in. 3ARP 36, 39, 44, Consequently,Athére was no wéy
for anyone to gather any’physical evidence to either corrob-
oraté or discredit her'allegétions.48/27/07 RP 154; 3BRP 360-
361; 378. | |
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The first incident waslultimately'alleged, through an

"amended" information, to take place between August 9, 2006
and"September 9, 2006; a timeframe that anyone would find
nearly impossible to provide an alibi for. Due to the
‘statefs_last minute amendment to the information alleging
the new dates above, the trial court's ruling allowing the
amendment, and defense counsel's failure to request a
contlnuance When the court granted the state's request to
famend, all Mr. Ford could do was take the stand and proclalm
his innocence._BBRP 286.

As for the second incident, (described as a "violent"
rape); L.A.K. testified that afterwords; she went back to-
’ her house where a friend had stayed the night. 3ARP 154-155.
for reasons not found within the record this friend of ..
L.A.K.' s (Ms. Tori Hennefin) was not oalled.to testify by
the state‘or defense counsel. Thus, theireoord is devoid_of
any information from the one person'whO'conld have provided
firsthand corroborating or discrediting evidenoe abouth
L:A.K.'s physicl, mental and/or emotional state directly ‘
after the allegedly "violent" rape

In addltlon.to hls protestatlon of innocence on the
second count' (3BRP 286-287), Mr. Ford also raised an allbl
defense through his llve -in glrlfrlend Ms. Llsa Castro

She testlfled that: durlng the tlmeframe the second -
incident was alleged to occur, 1) she never had to travel
overnlght for her Job 2) she never spent the night at her
parents house, and 3) she never spent the nlght away from

home for any'reason at all. 3 ARP 241.
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Additionally, Ms. Castro testified that she would have
heard two people falling to the flpor, 3BRP 243, that she
never heard any comotion of people-falling to the floor,
3BRP 244, that she would have heard someone crying out
saying "né, no", 3BRP 244, and finally, that she never heard
a female voice‘érying out in theAliving room. 3BRP 245.

The prosecution's whole case hinged on the jury
believing'L.A.K.'s'testimohy and disbelieving Ms. Castro
and Mr. Ford's testimony;' Tﬁus, credibiiity was'the‘crux
of this whole dase, for the state as well as the defense.
 Néither Mr. Fofd nor L,A.K. were impeached With any prior
.crimes of diéhonesty or ahy prior bad acts, so théir
credibility should have been about on equal-footiﬁg,‘with
Mr. Ford having a slight edge because of Ms. Castro's
bcorroborating testimoﬁy. The.highly inflammatory statements
made By the poteﬁtial jurors énd reiterated repeatedly by'f
counsel during voir dire shattered any sembalance of a "fair
and impartial jury" for,Mr. Ford.

| EVen:mOre cpmpe1lingvthan the'étateménts in Mach, thé 
pdfential jurors statéments'here_that‘children are incapable_
of lyingvabéut sexuél abUsé éoupled with Ms. Sigiiiana's
vheart wfenching pleé that "thelmosf importéntlthing you can
do to support~survi§ors is to beliéve them" directly conﬁected‘
to Mr. Ford's guilt, was highly inflématOry, and changed the
whole jury panel's outlook on the case. |

"Survivors". Ms. Wiggs and her daughter}and Ms. Siciliana
were “survivors". It was only natural for the jury panel to

‘immediately connect. that to L.A.K.- a survivor who was
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incapable of lying and who needed that jury panel to do the
most important thing they could--believe her.

| There should be no doubt that at least one juror was
tremendously‘impacted by these statements and pleas. Thus,
.:if this Court detefmines that this error is not "strﬁctural"
requiring automatic reversal, Mr. Ford contends -that thié
error simply cannot be considered "harmless". Cf. State v.
Shouse, 119 Wn.App. 793, 799, 83 P.3d 453 (2004) (describingl
the harmless error.standardAapplied on direct appeal as an

Mexacting standard - beyond a reasonable doubt.").

ADDITIONAL GROUND THREE

MR. FORD'S FIRST TRIAL ATTORNEY‘RENDERED.INEFFECTIVE v

ASSISTANCE IN VIOLATION OF HIS RIGHT TO COUNSEL UNDER

THE SIXTH AMENDMENT TO THE U.S. CONSTITUTION, AND .

ARTICLE I, SECTION 22 OF OUR STATE CONSTITUTION. -

"Under the sixth amendment to the United States
Constitution and article I, section 22 of the Washington
State Constitution,'a defendant is guaranteed the right to

effective assistance of counsel in criminal proceedings."

In re Personal Restraint of Davis, 152 Wn.2d 647, 672, 101

P.3d 1 (2004) (citing Strickland v. Washington, 466 U.S. 668,

| 684-86, 104 S.Gt. 2052, 80 L.Ed.2d 674 (1984)).

| "To suécessfully cﬁallenge the effective assistancé of
couﬁsel, [Mr. Ford] must satisfy a two¥part test. [MR. Ford]
must shdw that '(1) defense coursel's representation was
deficient, i.e{,Ait'féll below an objective -standard of
reasonableness based on consideration of éll the circumstan-
.cés; and (2) defense counsel's deficient repfesentation
prejudiced'er. Ford], i.e., there‘is a reasonable
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probability that, except for counsel's unprofessional errors,
the result of the proceedings would have been different.'"

Davis, 152 Wn.2d at 672-73 (quoting State v. McFarland, 127.

" Wn.2d 322, 334-35, 899 P.2d 1251 (1995)). o ' '
| a. Féiling to Request a Continuance When
the Trial Court Granted the State's
Motion to Amend the Information.
© As.shown in Additional Ground One supra, the state
requested, and the trial court granted, and‘end—of—trial
amendment_to the-information.. Trial nounsel "objectéd",
complaining that "its put us in a difficult position_preparing
for trial . . .'", 3ARP177, and.that "we'conceivably.[would]
have--have changed trial preperation and questions that were
asked of [L.A.K.]." 3ARP 206. Despite these objections and
obvious detrimental impact to Mr. Fnrd's case,.his counsel
.Mr;/Laaouceur'failed to request a continuance.
"The typical femedy for a defendant who is misled‘or
surprised by the améndment of the information_is to move fof
a éontinuance to seéurevtime tn prepare a defenée»tovthe

amended informatiOn. State v. Laureano, 101 Wn.2d 745, 762,

682 P.2d 889 (1984) (citing State v. LaPierre, 71 Wn.2d 385,
388, 428 P.2d 579 (1967)).

The amendment (with.regard%to count 1), changed'thé time
périod»the rape was alleged‘tn occuf in, frdm between
September 1, 2006 and September.is, 2006, to between August
9, 2006 and September 9, 2006. Given the fact that L.A.K.
fﬂrned 14 on September 10, 2006, Mr. Ford's first defense to
the charge Was;thaﬁ he couldlonly be punishednfor thifdb,

degree rape of a child because secoiid degree necessitated
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that L.A.K. be over 12 years old but under 14. See RCW
9A.44.076. -

The late femoval of the above-described defense by the
state's end=of-trial amendment affected everything from Mr.
LédoUceur's ability and even his desire to fully explore
other defenses, to his failure to aggmmsﬁﬁﬂy; pursue plea
negotiations, to his basic trial préperation, strategy, and
cross examination of éll the state's witnésses. Under these
circumstances no reasonable attorney would have failed to -
request a continuance. |

It Was clear that Mr. Ladouceur was misled by the state.
At the least, he was suprised by the amendment.  It'has.been
clearly established law going back té at least 19672.that
counsel's'proper course of acﬁipn‘was to request a continuance
so that he could assess the_amendment, interview any hew
Witneéses who may have information about the new timeframes,
reinterView-the staté's witneéses regarding the new fimeframés,
fevamp'his trial'strategy, and poésibly even_aggressively’
pursue plea:negotiations.“Thﬁé,’his failure to request a

.continuance constitutes deficient performance. Cf. Stokes v.
EeZtoh, 437 F.2d 131 (4th Cir. 1970) (trial counsel's failure
‘to movevfor a continuance so that he could investigate,vlopate
witnesses, and prepare for trial amounted to ineffective
assistance of couﬁsel).

As for prejudice,,the ﬁery'fact that counsel objéctedB,

later renewed that objection4, and . supported them both with

2. TlaPierre, 71 Win.2d at 388.
3. 3ARP 177.
4. 3ARP 206-07.
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claims that his-trial'preperation and cross examinations were .
affected shows that counsel himself believed the amendmént
was extremely prejudicial. however; due to his lack of
kndwledge about this specific area of law, or'possibly due to
some other reason:unknown to Mr. Ford, Mr. Ladouceur failed
to request a continuance. Thus, bgéause the court allowed
the amendment, counsel's own statements evidence the
pfejudice Mr. Ford suffered from his attorhey's failure to
- Tequest a continuance.

Having satisfied both prongs‘ofvthé Strickland standard,

Mrf Fordvrespectfu11y requests this Honorable Court to find
that his counsel's'prejudicial deficient performance in
failing to request a contindaﬁce upon the state's amendment
of the infprmafion near the end{of trial requires a new
frial with a néw attorney appointed to fépreéent him?

b. Counsel Failed to Conduct Proper Voir
Dire. '

As éﬁown in'Additidnal Ground Two/ggggg, counsel.ﬁot
only allowea_twd different jﬁforé to taint the jury pool with
vtheif'inflématory and highly prejudicial statements that
children are "inéépable" of lying about sexual abuse, he
actually engaged the second pofential juror Ms. Siciliaﬁa
in the discussion which brought forfh.her statement that
"the most important thing you can'do.to support survivors
is to believe‘them;"'8/27/07 RP 49. | |

This was so prejudiciél that when counsel requesfed Ms.
Siciliana-struck for cause, the court's response was: "Say né’

more. I agree with you on that omne." 8/27/07 RP 102.
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-Counsel had the clear cut option of speaking with Ms.
Wiggs and Ms.'Sieiliana outside the presence of the rest of
the panel. Barring that, even after the inflamatory and

prejudicial statements were made in front of the rest of . the
panel, counsel couid have at least asked whether any of the

panel members were influenced by the.statements. Accord

- Broadwell, supra. If any of the panel members admitted to
.some influence, he then eeuld have further questiohed those
jurors outside the presence of the rest of the panel.

Broadwell at 606. None of that was done or even requested.

In Government of Virgin Islands v. Weatherway; 20 F.3d

572, (3rd Cir. 1994), the courtdecided "whether a non-
frivolous claim of trial counsel's handling of juror misconduct
demonstrates ineffectiveness of counsel." Id. at 579. The

-Court noted:

we have emphasized the importance of questloning jurors

whenever the integrity of their deliberations is jeopard=

ized. We recently held that a district court's failure

to evaluate the nature of the jury misconduct or the _
~ existence of prejudice required a new trial. United States

V. Resko, 3 F.3d 684 (3rd Cir. 1993)

Weatherway, 20 F-3d'at 578 The Court further noted that:

under the ABA standards, trial counsel s inaction
here would indicate that representation was deficient
unless the district court determines he decided to
forego voir dire because he thought the jury was
favorable to his client . . .

Id. at 579 (emphasis original).
- As for prejudice, the Court stated:
, A flndlng of prejudice is also supported by our
holding in Resko. PreJudlce should not be presumed;

but When juror misconduct is coupled with the trial
court's failure to hold a voir dire to determine the
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outcome of the misconduct on the jury function, proof
of actual prejudice is excused and a new trial is
. warranted. [Resko] 3 F.3d at 695.

Weatherway, at 580.

While the Weatherway case dealt with a newspaper article

contéining :allegedly made inclupatory statements by the defend-.
ant,'and’the timing was when the jury Was alreédy in deliber-
atiohs,‘Mr. Ford asserts the»same legal analysis‘the Court
applied (outlined above), likewise applies herer

The statements made in front of the jury panel were

about as bad as it gets in a case such as Mr. Fords. While

‘the two potential jurors who made the statements and pleas

for support were striéken for cause, none of the other
jurors were questioned to evaluate whether or not those
statements had any influential effect upon them. Counsel's:

inactidn‘here .simply cannot be -considered '"trial strategy

‘and tactics" because the nature of the statements in a clear

cut credibility.case could oﬁlz'have a detrimental effect

upon any prospective jurors.

As for prejﬁdice, just as in Weatherway and Resko,

actual prejudice should be excused and a new trial should be
ordered.

ADDITIONAL GROUND FOUR

TAKEN TOGETHER, THE NUMEROUS ERRORS IN THIS CASE
VIOLATED MR. FORD'S RIGHT TO DUE PROCESS AND RIGHT
~TO A FATIR TRIAL UNDER THE SIXTH AND FOURTEENTH-
AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE I,
SECTIONS 3 & 21 OF OUR STATE CONSTITUTION.

The cumulative error'doctrine mandates reversal when

the cumulative effect of non reversible errors materially

affects the outcome of a trial. State v.Newbern, 95 Wn.App.
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277, 297, 975 P.2d 1041 (1999) (citing State v. Johnson, 90

Wn.App. 54, 74, 950 P.2d 981 (1998) (citing State v. Russel,
125 Wn.2d 24, 93, 882 P.2d 747 (1994))).

Here, Mr. Ford contends that if none of the errors he
has raised herein require reversal on their own, taken
together, the extremely prejudicial errors éoupled with his
counsel's prejudiéial deficient. performance violated his
- right to dué process and right to a fair trial.

‘As shqwn above, the state ﬁaited unfil defense cbunselfs
cross examination of the state's final witness to‘moﬁe to
amend the information. The amendment changed the dates that
count one was alleged tovbevcommigted between, removed Mr.
Ford'é'fifsf defense thaf the dates did not support the
crime Chérged,vand added such a large period prior to that
originaily élleged that‘the prejudice.waé simply too gréat
for Mr. Ford to overcome. |

l'_‘On top.bf that, during voir dire twé:prospeetive juroré
made éuch.inflammatory and‘prejudicial stateﬁénts that there
is mno doubt.ét?least one jﬁfo;.wés unduly‘prejudiced.and
influeﬁced, Compounding this errdr,'none of the jury panel
was eveﬁ questioned on the brejudicial impéét,the statements
made. |

'In addition to both these claims, counsél failed to
réquest a continuaﬁée éven though he felt so strongly abpﬁt‘
the ameﬁdment being improper thaf‘he-objécted, then renewed
}that ijectioh explaining how injurous the amendment was’ to
his defense of Mr. Férd. Even worse, counsel éctuaily elicited
one of the prejudicial and ihflamatory»statemehts from a.
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prospective juror, kept repeating both inflammatory statements

‘then, amazingly, did not question the jury panel to determine

if the statements had the type of prejudicial impact that

required additional jﬁrors to be struck for cause.

| This case was all about credibility, and just about every

unfair occurrence that could have impérmissibly shiffed the

jury's belief's happened here. counsel not only let it

happen, but during the voir dire, bounéel kept repeating the

prejudicial statements, actﬁally bécoming part of the problem.’
Iq light of 'all this, Mr. Ford respectfully contends that

theée errors, taken together, deprived him of his right to

dqe procéss and righf to a fair trial, and‘require‘his'case

to be remanded back to the superior court for a mnew trial.

Respectfﬁlly Submitted this (. day of August, 2008.

- Tyrone D. Ford, #310040° f
"Appellant ‘

WSRU, P.0. Box.777

D-301-L ‘

Monroe, WA 98272
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