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L
ISSUES PRESENTED

1. Did the Court of Appeals examine Petitioner’s claim of
ineffective assistance of counsel based upon the lack of
objection to the giving of the definitional instruction
regarding homicide to the jury.

2. Did the trial court’s instructions to the jury regarding the
crime of aggravated first degree murder violate defendant’s
right to notice of the nature and cause of the accusation based

upon the definition of kidnapping.

1.
STATEMENT OF THE CASE!

In the Spring of 2005, Sebastian Esquibel owed Levoy Burnham
about $800 for illegal drugs. Mr. Burnham wanted payment, so he brought
Mr. Esquibel to his trailer where Mr. Burnham assaulted Mr. Esqﬁibel. Mr.
Bumham forced Mr. Esquibel to remove all his clothing except his shorts,
then secured him in the trailer with duct tape. Petitioner, Mr. Kosewicz, was
owed money by Mr. Burnham and visited the trailer while Mr. Esquibel was

secured therein.

! 'The Statement of the Case is based upon the recitation .of facts contained in the
Court of Appeals, Division III, unpublished opinion. A copy is attached as Appendix A.



Petitioner asked Mr. Esquibel about the money because petitioner
knew that he could only obtain the money that he was owed from Burnham
if he could get Esquibel to pay Burnham. Petitioner kicked Mr. Esquibel a
couple of times while he was bound. Mr. Esquibel was held in Burnham’s
trailer throughout that day and into the next when Amber Johnson arrived
with her van. Burnham then placed the bound Esquibel into the Johnson van
- and they all left.

Initially, Johnson drove to another house before arriving at her home.
Burnham then phoned petitioner and asked for help to recover money from
Esquibel. Burnham loaded Esquibel back into the van and picked up
petitioner, then headed to Esquibel’s Grandmother’s house to get the money.
However, petitioner gave Johnson directions which headed the van into the
South Spokane County countryside. Ms. Johnson eventually stopped the van
at petitioner’s direction. Burnham and petitioner then exited the van and
took Esquibel along. Shortly thereafter, Ms. Johnson heard a gunshot.
Petitioner and Burnham then placed Esquibel’s dead body in a wood slash
pile before returning to the van a few minutes later. Petitioner described
how he planned to dispose of the gun by melting it down.

The next day, petitioner arrived at Ms. Johnson’s house to replace
the carpet in her van “{i]n case there was any blood or hairs.” RP at 339. In

the Winter of 2006, Esquibel’s body was discovered under the wood in the



debris pile. Subsequent to the investigation, petitioner was charged with
aggravated first degree murder, first degree kidnapping, conspiracy to
commit first degree kidnapping, and several counts of assault. A jury
convicted petitioner of aggravated first degree murder, first degree
kidnapping, and conspiracy to commit first degree kidnapping. Defendant
appealed.

The Court of Appeals found that the trial court’s giving of the
definitional instruction regarding homicide was harmless error in light of the
trial court’s proper instructions regarding the charged crime of aggravated
first degree murder. The Court of Appeals reversed and remanded the
separate specific charge of first degree kidnapping because the trial court
erred in instructing the jury of the uncharged alternative means of
committing the crime. Finally, the Court of Appeals found that the evidence
of petitioner’s ‘complicity in the kidnapping and murder was so
overwhelming that it affirmed the convictions for aggravated first degree
murder and conspiracy to commit first degree kidhapping. Petitioner filed

this petition seeking discretionary review of the Court of Appeals’ decision.



I
ARGUMENT

A. PETITIONER HAS NOT SATISFIED HIS BURDEN
PURSUANT TO RAP 13.4(b).

RAP 13.4(b) provides, in pertinent part:

A petition...will be accepted...only: (1) If the decision of the

Court of Appeals is in conflict with a decision of the

Supreme Court; or (2) If the decision of the Court of Appeals

is in conflict with another decision of the Court of Appeals;

or (3) If a significant question of law under the Constitution

of the State of Washington or of the United States is

involved; or (4) If the petition involves an issue of substantial

public interest that should be determined by the Supreme

Court.

RAP 13.4(b).

The State respectfully submits that the petition does not satisfy the
requirements of RAP 13.4(b) as set forth above. Petitioner has gone to great
lengths to set up the existence of a conflict between how the Court of
Appeals addressed the claim of ineffective assistance of counsel based upon
counsel’s decision not to object to the trial court giving a harmless
definitional instruction. Generally, the failure to object to a trial court’s jury
instruction precludes appellate review. State v. Scott, 110 Wn.2d 682, 685-6,
757 P.2d 492 (1988). Neither the defendant nor his counsel objected to the

jury instructions that he subsequently contends were erroneous. Petitioner

contends that the Court of Appeals applied the wrong standard of review, yet



couched the issue before the Court of Appeals as one of ineffective
assistance of counsel, instead of an instructional error, to avoid the well
settled case law that would bar defendant from relief on appeal for an
instructional error to which he did not object at trial. Only by combining the
two arguments did petitioner get the Court of Appeals to override the legal
bar to the appeai and hear his appeal regarding the instructional errors.
Petitioner’s argumenté before the Court of Appeals and this Court contend
that the jury’s verdicts should be disregarded and thrown out because of trial
court instructional errors. Finally, petitioner contends that this petition
should be granted because disregarding the implications. of instructional error
such a case presents an issue of substantial public interest.

This petition should be denied. The petition characterizes the claim
as ineffective assistance of counsel while it argues that his constitutional
rights were violated by the trial court’s instructional error, yet has shown no
prejudice based upon the claimed ineffective assistance of counsel.
Petitioner asks this Court to apply the standard of review applicable to
instructional errors instead of ineffective assistance of counsel to this case.
This perspective would permit petitioner to avoid the requirement of proving
that counsel’s performance was deficient and affected. the outcome of the
trial. As noted, the failure to establish either prong of the test is fatal to the

claim of ineffective assistance of counsel. Strickland v. Washington,



466 U.S. 668, 697, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984);
State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987). Accordingly,
the State respectfully requests that this petition be denied.

B. THE TRIAL COURT HAD NO RESPONSIBILITY

TO FIND THAT DEFENSE COUNSEL HAD
PROVIDED INEFFECTIVE ASSISTANCE IN
LIGHT OF THE DEFENSE THEORY OF THE
CASE.

Petitioner claims that the trial court should have sua sponte
intervened and found that defense counsel’s failure to object to the inclusion
of the definitional instruction constituted ineffective assistance of counsel.
As previously noted, petitioner is using the claimed instructional error to
bypass the case law that pertains to ineffective assistance of counsel.

A defendant must establish that the attorney’s performance was
deficient and that the defendant was prejudiced by that deficiency to
establish ineffective assiétance of counsel. State v. Nichols, 161 Wn.2d 1, 8,
162 P.3d 1122 (2007). The defendant must prove that the trial counsel’s
performance fell below an objective standard of reasonableness based on all
the circumstances to show deficient performance. Id. Préjudice is
established where the defendant shows that but for counsel’s errors, there is a

reasonable probability that the outcome of the trial would have been

different. Id. The failure to establish either prong of the test is fatal to the



claim of ineffective assistance of counsel. Strickland v. Washington,
466 U.S. at 697; State v. Thomas, 109 Wn.2d at 226.

There is a strong presumption that a trial counsel’s performance was
reasonable and effective. State v. Thomas, 109 Wn.2d at 226. A claim of
ineffective assistance of counsel will not stand where the trial counsel’s
conduct can be characferized as legitimate trial strategy or tactics.
State v. Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 (1996). Here, the
inquiry focuses upon whether counsel’s failure to object to the trial court’s
definitional jury instruction can be characterized as illegitimate trial strategy
or tactics. The record reveals that the defense theory of the case was that the
defendant was merely a bystander along for the ride without any
foreknowledge of what was to come. The jury instructions, read as a whole,
supported such a theory of the case, did not mislead the jury, and properly
advised the jury of the applicable law. There is no evidence in, or reasonable
inferences to be drawn from a review of, the record to support that
defendant’s trial coﬁnsel was ineffective. Quite the contrary is evident from
the record. The fact that the jury weighed the evidence and did not find Mr.
Kosewicz’s theory of the case credible does not establish that his trial

counsel was ineffective.



C. THE TRIAL COURT PROPERLY INSTRUCTED
THE JURY WITH REGARD TO THE
AGGRAVATED FIRST DEGREE MURDER
CHARGE.

Petitioner claims the trial court committed error of constitutional
magnitude instructing the jury regarding the elements of first degree
kidnapping as the crime “in the course of or furtherance of such crime” that
the murder was committed. Jury instructions satisfy the constitutional
demaﬁds of a fair trial, when read as a whole, thé instructions provide the
jury with the applicable law, are not misleading, and permit the defendant to
present his theory of the case. State v. Prado, 144 Wn. App. 227, 241,
181 P.3d 901 (2008) (citing State v. Mills, 154 Wn.2d 1, 7, 109 P.3d 415
(2005); State v. Dana, 73 Wn.2d 533, 536-37, 439 P.2d 403 (1968).
Erroneous jury instructions are subject to de novo review by the appellate
court. State v. O’Donnell, 142 Wn. App. 314, 322, 174 P.3d 1205 (2007).

Here, the trial court faced the difficult task of instructing the jury
concerning the separate specific kidnapping charge while also instructing
with regard to the general crime that was the subject crime of the murder and
conspiracy charges. The trial court had to provide both definitions to fulfill
its responsibility based upon the crimes charged, to-wit: murder committed

during or in the furtherance of a kidnapping and conspiracy to commit a

kidnapping. The error, if any, was in the failure to include language that



directed the jury how to apply the instructions to the evidence. For example,
that the general definition of kidnapping was only to be applied to the
mﬁrder and conspiracy charges (e.g. “as charged in count...”) while the
more specific definition of kidnapping only applied to the separately charged
offense. No objection to the inclusion of the general definition of
kidnapping was made because it had no effect on the defendant’s theory of
the case that there was insufficient evidence of premeditation or planning of
the kidnapping to render him criminally liable for the murder of Mr.
Esquibel.

Defendant contends that the trial court deprived him of his
constitutional right to due process and a fair trial by providing the jury the
means of finding him guilty of murder and conspiracy to commit kidnapping
based upon an uncharged alternative of first degree kidnapping. The United
State and Washington State Constitutions mandate that the jury be instructed
regarding all essential elements of the crime charged. State v. O’Donnell,
142 Wn. App. at 322. Here, as noted, the trial court instructed the jury
regarding the definition and elements of first degree kidnapping based on the
charging language in the amended information. That charging language
mandated that the trial court instruct the jury on the law to be applied to each
of the separate charged offenses. Such is precisely what the trial court

accomplished by providing the specific and general definitions of



kidnapping. As petitioner concedes, the jury was provided more than
sufficient evidence to support the finding of the commission of either or both
means of first degree kidnapping. Hence, the trial court was required to
instruct on the general definition of first degree kidnapping for purposes of
the murder and conspiracy charges. The inclusion of the alternative means
of first degree kidnapping in the context of the charged crimes and the
evidence before the jury worked to properly inform the jury of the applicable
law, were not misleading, and were readily understood.

A jury is presumed to follow the law as instructed by the trial court.
State v. Johnson, 124 Wn.2d 57, 77, 873 P.2d 514 (1994). Here, the
instructions stated the applicable law accurately, did not mislead, and
afforded Mr. Kosewicz the basis upon which to argue his theory of the case.
The record reflects that the jury considered defendant’s theory of the case
carefully prior to entering a finding of guilty. Petitioner has not shown that
the jury’s verdicts were affected by the inclusion of the general definition of

kidnapping in its instructions since no clarification was sought. Clearly, the

trial court’s 1nclusion of the general definition of kidnapping had no bearing
on the defendant’s theory of the case, did not mislead the jury, and properly

advised the jury of the applicable law.

10



The evidence presented at trial clearly demonstrated Mr. Kosewicz
had knowledge of the “taxing” of Mr. Esquibel for a debt owed to a known
drug dealer. Mr. Kosewicz himself testified that the drug dealer, Mr.

| Burnham, called upon him to help collect the money from Mr. Esquibel.
The defendant was not forced to participate in the “taxing” and took no
action to either stop or disassociate himself from the actions taken against
Mr. Esquibel. The evidence before the jury was that Mr. Kosewicz willingly
participated in the assault, abduction and eventual murder of Mr. Esquibel.
The evidence of the extent of Petitioner’s participation included: his
choosing the location of the murder; the dragging of Mr. Esquibel out of the
van at that location; the murder and then hiding of the body in the debris
pile; his disposal of the gun, and his replacement of the carpet in the van to
‘cover up the kidnapping and murder. Accordingly, the jury’s verdicts
convicting petitioner of the conspiracy to commit kidnapping and murder of

Mr. Esquibel did not violate his constitutional rights.

11



Iv.
CONCLUSION
For the reasons stated, the petition should be denied.
Respectfully submitted tlﬁségcz%ﬂay of March, 2008.

STEVEN J. TUCKER
Prosecuting Attorney

i r

= /
Matk B, Kindse #18272
“Deputy Prosecgting Attorney

Attorney for Respondent
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FILED
JUN 2 8 2009

In the Office of the Clerk of Court
WA State Court-of Appeals, Division I

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 26910-8-11I
| ) ‘
\ Respondent, )
: ' ) Division Three
\' ) '
THEODORE M. KOSEWICZ, ) JUNPUBLISHED OPINION
Appellant. )

KULIK, A.C.j .— This appeal follows convictions for eggrauated first degree
murder, first degree kidnappihg, and conspir-aoy to commit first degree kidnapping.
Theodore Kosewicz challehges the sufficiency of the evidence to support his conviction
for first degree murder We conclude that the evidence here easﬂy supports the inference
that the murder was mten’uohal and premedlteted and that Mr. Kosew1cz was crlmlnally
culpable.

Mr Kosewicz also assigns error to the-court’s deﬁnition of “honricide,”'which
included the r)hrase “failure to act.” Mr. Kosewicz had no duty to act. This definition
does not apply to the faets of this case, and it was error to use this inétructiOn; The court,

however, pr_op_erly instructed the jury on both the ele‘ments of first degree murder and the



No. 26910-8-I11
State v. Kosewicz

elements for achmplice liability. And no one argued that Mr. Kosewicz had ény duty to"
act. We, therefore, conclude that any error was harmless. The court also instructed the
jury on an unchargéd alternative means of first degree kidnapping, and the State concedes
as much. Thus, we reverse the conviction for first degree kidnapping and remand for
trial. We affirm the con\%ictions for 'aggravated first degree murder and conspiracy to
commit first degree kidnapping. | |
FACTS

Sebastian Esquibel failed to pay ,Le{'oy Bumhém for ﬂlicit drugs. Mr. Bumham
wanted payment. Mr. Burnham took Mr. Esquibel to the Bumham_s; frailer and assaulted
‘him. Mr. Buinham forced Mr. Esquibel to .rem'o've all of his clothing,. exceptvhis shorts.
Theodore Koéewicz camé to tﬁe trailer. He asked Mr. EéQuibel about the location of the
money. Mr. Kosewicz kickeci Mr. Esquibel once or twice. Mr. Bufnham tied Mr. |
Esquibel’s ankles-tpgetherﬁith duct tape. |

| They held Mr. Esquibel at the Burnhams’ trailer throﬁghout the day and into the

next day.' Amber J ohné-on arrived at the trailer in her van with a compa;iion. Mr.
Burnham pushed Mr, EsquibeL bound and maybe gagged, into Ms. Johnsbn’é Qan, got in,

and they all left.



No. 26910-8-III
State v. Kosewicz

Ms. Johnson first dr‘0vé to another house and ultimately to her house. Mr..

* Kosewicz met up with them later, either at Ms. Johnson’s house or in the‘van. Mr.,
Burnham and Mr. Kosewicz moved Mr. Esquibel into Ms. J ohnson’s‘ laundry room where
}they again beat hirrll‘. They then put him back into Ms. J ohnson’s van and left.

Ms. Johnson die" to a house where Mr. Esquibel claimed there was money to -
repay his debt. Mr. Burnham and Mr. Kosewicz got out of the van and went to the house. -
Mr. Esquibel had no monéy there. The men réturned to the van. Mr. Kosewicz asked |
Mzr. Esquibel where the money waé. Mr. Kosewicz struck Mr. Esqui‘be'l.

Mr. Esquibel said he had monéy at his grandmother’s house. Mr. Kosewicz ga’vé
© Ms. Johnson directions. But he gave her directions to the South Hill area of'ASi)okﬁané, " |
Washingfon, and away from Mr. Esquibel’s grandméther"s house. By following Mr.
KoéeWi’cz’s‘ di»recti-on;_-, they ended up in the countryside outside Spokane’; Ms. Johnson -
stopped the van at someone’s dire'Ction; Mr. Burnham and Mr. Kosewicz got out of the |
van and took Mr. Esquibel with them. Ms. Johnson heard a gunshot. Mr. Kosewiczand "
Mr Burnham ‘r’etﬁmed to the Vaﬁ a fe_W minutes .'later. .. Mr. Kosewicz then "talked about: -
‘how he planned to nlle'lt-the gun down. Both Mr. Kosewicz and Mr. Burnham handled the |

" gun when they got back in the van.



No. 26910-8-III
“State v. Kosewicz.

Mr. Kosewicz came to Ms. Johnson’s house the day after the murder énd replaced
~ the carpet in the van “[i]n case there was any blood or hairs.” Report Qf Proceedings

at 339. All of 'this toék place in the spring of 2005. In January 2006, a passerby saw the
body under sc;me wood and called the police, who found Mr. Esquibel’s b'ddy. The State
charged Mr. Kosewicz with aggravated first degree murder, first degree kidnapping,
_conspiracy to-commit first degree kidnapping, -and several counts of assault. A jury
convicted Mr. Kosewicz of aggravated.ﬁrst degree murder, first degree kidnapping, énd

| conspiracy to commit ﬁrst degree kidnapping. Mr. Kosewicz appeals.

ANALYSIS .

Suf]-‘z'c'ienciz of the Evidence—Intent to Cause the:Death ofAnother. Mr. Kosewicz

first contends the evidence was insufficient to support his conviction for aggravated first
degree¢ murder: Specifically, he asserts the evidénce was insufficient to establish that he -

intended Mr. Esquibel’s murder.. Mr. Kosewicz essentially argues his version of the .

facts.” This.approach ignores the standard of review we apply-to his assignment of error. - - -

. The standard of review is substantial evidence. That is whether there is evidence,.
or infer;ﬁqés from that evidence, thgt would-support the eléméhts of theﬁrim,es for which -
Mr. Kosewicz was conﬁcteﬁ. See Stdte v; 4Salinas., 119 Wn.2d 192, 201, 829 P.2d 1068

| __.(19.92). ' We' \}iew that evidénée and anj inferences that flow from that evidence in the
| - light moét favorable to the St‘afe, since a jury has al;eaciy -cqr_icluded the eyidence was

4 .



No. 26910-8-III
State v. Kosewicz

sufficient to support the elements of ,thecrime_s here. Id. The issue is whether the State

.has' met its burden of production not whether the State has meet its burd‘en»lof persuasion.
State v. Henjum, 136 Wn. App. 807, 810, 150 P.3d 1170:( 2007). The State must
establish that it has produced sufficient evidence to support the elemente of the crimes
here. Id. '

“The State elected to charge Mr. Kosewiez as -ae principal or-'alternat'ive‘ly asan -

' aecomplice. Accordingly, the court instructed the jury that it could find Mr. Kosewicz
guilty, “as an actor or accomplice, [if he] acted with intent to cause the death Qf [Mr
Esquibel]” and “[t]hat the intent to cause death was premeditated.” Clerk’s Papers (CP)
at 93. |

Here the State éhowed,‘ by direct evidence or reasonable infereuces_fmm that
evidence, that Mr. Kosewiez agreed to assist Mr. Burnham in getting nienesl from Mr,
Esquibel. The Stateshowed that Mr. Kosewicz went to Mr Bumham’s house on two
successive: days and assaulted Mr. Esquibel while askmg h1m about money. Mr. Esqu1be1
was bound.. Mr Kosewicz got into Ms. Johnson’s van Wlth others and again assaulted
'Mr Esquibel and again- asked about. the money owed to Mr. Burnham. |

‘The State showed that Mr Kosewicz dlrected Ms J ohnson to drive to the Spokane
County countrys1de The State showed that he helped Mr. Burnham pull Mr. Esqulbel

from the van whlle Mr. Esqmbel was still bound and maybe gagged The State also



No. 26910-8-111

- State v. Kosewicz

showed that a shot was then‘ fired outside the van. Mr. Kosewicz ;etﬂméd to the van and
bpenly planned to destroy the gun. The State showed thét Mr. Esquibel died from a
gunshot. We'conclude that the State produced sufficient evidence to support the
conclusion that Mr. Kosewicz’s murdef of Mr. Esquibel—whether as the actpr or as an
accomplice—was botﬁ intentiona-i and premeditated.

Definition of “Homicide "—Failure to Act. Mr. Kosewicz next assigns error to the

court’s instruqtion defining “homicide.” Jury instruction 5 reads: “Homicide is the
killing of a human being by the voluntary act, procﬁremenf,‘ or failure to act of ahother '
and is either murder, homicide by abuse; manslaughter, excusable homicide, or justi‘ﬁable
homicide.” CP at 89 (emphasis added). | |

| The problem h_ere‘ is that the definition éf “homicide” includes “failure to act,”
= when Mr. Kosewicz had no legal obligatiqn to affirmatively act. State v. Jackson, 137
Wn.2d 712, 724-25, 976 P.2d 1229 (1999). Mr. Kosewiéz’-’s attorney did not object to ’the'v-"
instruction at trial. And' so, generally, he-Wéuldndt'have_‘ the right to coxﬁplain. aboutthe
instruction on appeal. State v. Bledsoe, 33 Wi App. 720, 726, 658 P.2d 674 (1983). But
Mr. Kosewiczi couches hig assignmgnt<_of error as bne of ineffective assistance of counsel,
conténdihg'his lawyer Ashould have objécted to-the instruction. As a result, we must

- consider this issue, despite his failure to object at ttial. Ourreview is de novo as to



" No. 26910-8-IIT
State v. Kosewicz

whether the claim is ineffective assistance of counsel, for failing to object to the
instruction. See State v. Curtis, 110 Wn. App. 6, 11, 37 P.3d 1274 (2002).

But no matter what the basis for the constitutional challenge;,we concl_ud.e that any
error here was harmless for a number of reasons. First, the State did not try to show that'
Mr. Kosewicz was criminally liable for Mr. Esquibel’s murder because he failed to act. -
Instead, the State showed that Mr: Kosewicz i{illed Mr. Esquibel by shooting him or
aldmg and abettmg Mr. Burnham in shootmg Mr. Esqu1bel The State did not argue to

the Jury' that Mr. Kosewicz failed to act or that Mr. Kosewicz was’ guilty of murder

because of a failure to act.
- Moreover, the court’s elements instructions are accurate statemerits of the law. -

These instructions do not refer to the flawed definitional instruction and the flawed |

inn 1ic nnt .mr\]:r\a‘fol] X7 fl\a nrrt’g inotmintinng nn tha alamante nf
L availtva v AV VUULL O 110U UVLELIUILD Vil Ullw Ul\Jul\/]J.l«O UL

first degree murder or related instructions. The court instructed correctly on the

definition of first degree murder:

INSTRUCTION NO.7.
A person commiits the crime of murder in the first degree when, w1th
- a premeditated intent to cause the death of another person; he or she causes
the death of such person or of a third- person unless the killing is excusable

~ or justifiable.

CPat9l.



‘No. 26910-8-111
State v. Kosewicz

The court instructed correctly on the elements the State had to.prove to convict

Mr. Kosewicz of first degree murder:

INSTRUCTION NO. 9
To convict the defendant of the crime of murder in the first degree,
each of the following elements of the crime must be proved beyond a

reasonable doubt:
(1)  That on or about the 18th day of May 2005, and the 13th day

of June 2005, the defendant as an actor or accomplice killed SEBASTIAN
L. ESQUIBEL;

(2)  That the defendant as an actor or accomplice, acted w1th
intent to cause the death of SEBASTIAN L. ESQUIBEL;

(3)  That the intent to cause the death was premedltated

CP at 93. And the court correctly instructed the jury on the requirements for accomphce
liability:

INSTRUCTION NO. 27
A person is guilty of a crime if it is committed by the conduct of
another person for which he or she is legally accountable. A person is
legally accountable for the conduct of another person when he or she is an .
accomplice of such person in the commission of the crime.
A person is an accomplice in the commission .of a crime if, w1th
knowledge that it will promote or facilitate the commission of the crime, he

or she either:
(1) solicits, commands, encourages or requests another personto

commit the crime; or
(2) aidsor agrees to aid another person in plannin-g or committi‘ng

the crime.

The word “aid” means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene-
and ready to assist by his or her presence is aiding in the commission of the

“crime. However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person present is an

accomphce
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A person who is an accomplice in the commission of a crime is
guilty of that crime whether present at the scene or not.

CPatl1l1l.

The State Was not then relieved of its burden te Aprove every element of first degree
murder. State v. King, 113 Wn. App. 243, 265 1.2, 54 P.3d 1218 (2002). And, finally,
our review of i:his recor& .conifinces us that the evidence of Mr.:Kosewi.cz’s crirninal :
| eulpability here ie overwnelming and for that reason alone any erfor' _wo'ul(i be harmless
State v, Brown, 147 Wn.2d 330, 341, 58 P.3 889 (2002). -

Kidnapping Unéharged Alternative—lInflict Extreme Mentél Dzls;tress. Mr.
KoseWicz next contends the court erred by instructing the jury that it could consider
‘co_nv.ieting hlm of kidnap_ping with intent “to inflict extreme mental distress.” CP at 98.
But‘the Sfate did not charge that aItemati?e. And, accordingly, Mr. Kosewi-cz did not
have notice of the ‘eharge; | | |

~ The State may charge one. or more altematlves when the crime may be committed
i in more than one way State v. Bray, 52 Wn. App 30, 34,756 P.2d 1332 (1988) But the
court cannot allow the j jury to conv1ct a defendant on an alternatlve means of commlttlng
a crime, here k1dnapp1ng., when the State’s infonnation, fails to charge the defendanf with

committing the crime by that alternative. See id. The probiem is that the jury is invited
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to convict the defendant on é crime, ora ,mean_s' of committing that crime, for which he
was not charged. State v. Doogan, 82 Wn. App. 185, 189, 917 P.2d 155 (1996).

Hefe, the amended information charged Mr. Kosewicz with first degree
kidnapping: “[A]s actors and/or accomplices of I.,.evoy G. Bﬁmham‘ . . . did, with intent to
inflict bodiiy injuty on [Mr. Es'quibel], intentionally abduct such person.”__ CP at 36. Jury
instructions 13 and 14, which define the offense and éet forth the eleménts of kidnapping;
instructed the jury thz;t kidnapping éould bé éompleted by either intentionally abducting
another person with intent “to inflict bodily injury,” or ‘;to inﬂ.ict extreme rhenfal
distress.” CP at 97-98. |

- The evideﬁce suﬁporting evgén the uncharged altemati’vé%int'ent to inflict extreme
mental distress—is cértainly substantial here. But tliis fact is not dispositive. See State v.
Severns, 13 Wn.2d 542, 548, 125 P.2d 659 (1942); Sta;é v.lChino, 117 Wn App. 531,

540, 72 P.3d 256 (2903). The error is harmless only if other instructions clearly and
| specifically define the uncharged alternative. Chino, 117 Wn. App. at 540-41. Said
another way, we mﬁst bé able to conclude that tﬁere i§ no possibility that Mr KO_SE:WiCZ
wa's impermissibly conﬁcted on an unchérged alternative. State v. Nicholés, 55 Wn.
App. 261, 273,776 P.2d 1385 ( 19895; We conclude there' is no wéy analytically to
isolate this error from the jury’s verdict on the kidn’apping ch_arée. We are constrained to

reverse and remand for a new trial on that charge.

10
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We affirm the aggravated first degree murder and conspiracy to commit first
degree kidnapping convictions, and reverse and remand the first degree kidnapping
conviction for a new trial. | |

A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to |

RCW 2.06.040.

| | Kulik, A.C.J. 1
WE CONCUR:

Sweeney, J 6 : Brown, J. U

11
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