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A. IDENTITY OF PETITIONER

The State of Washington, respondent below, asks this Court to
accept review of the Court of Appeals decision designated in Part B of this

petition.

B. COURT OF APPEALS DECISION. .

' Petitioner, State of Washington seeks. review of the published

~ opinion, filed on Septerﬁber 3,2009, in State v. T imothy Hagér, COA
37539-7-11, in:which the Court of Appeals, in a split decision, reversed
defendant’s conviction for ﬁrst degree rape of a child and remanded 'for'a
new trial. The Court of Appeals held that the trial court had abused its.
discretion in denying a motion for miStrial. The majority reversed.'because
é law enforcement ofﬁéer, in violation of an order in limine, used the word
' “evaéifve” to describe the defendant’s dernéanor during an interview.
Although the trial court determined that the officer was not acting in bad
faith, and that any prejudice could be cured by striking the testimony and
instructing the jufy to disr_egard, the maj ority rejected both of the trial
court’s determinations and assumed the J ury wouldvnot follow the curative
instruction. The dissent found that the majority was overst_atiﬁg the
prejudicial effect of the error, failing to show proper deference to the trial
court’s determinations and ignoring the presumption that a jury will follow

its instructions.
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: C - ISSUES PRESENTED FOR REVIEW.

‘ l‘. Did the _Coﬁrt of Appeals improperly substitute its
judgmént for that of the trial court by ignoring the trial court’s |
determination that a violation of an order in limine was ﬁot done in bad
faith aﬁd ih failing to give déference to thé trial court’s assesémeﬁt of the
_ lﬁrejudicial impact of a trial errbr? | |

2. Should the trial court’s denial of a mistrial be upheld when
- the motion for a mistrial was based on a witness’s. use of the word
“evasive” in describing defendant’s demeanor when the court found that
striking the testimony and instructing the jury to disregard w‘ould cure any

prej udice?

D.  STATEMENT OF THE CASE.

| TIMOTHY EDWARD HAGER, hereinafter “defendént"’ was
convictea of one.:‘ couﬁt of first dégree rape of a child at the end of hié
second trial. Appendix A. befendant’s first trial resulted in a hungv jury.

' Appen_dix A. .Priof to both defendant’s trials, the court granted his motion
in limine excluding any reference to defendant’s “evasi\}eness” when he
was questioned by two law enfor§ement officers.  Appendix A.

"The evidenc¢ adduced at the sécond trial showed that.on
Nov‘ember 15, 2006, Detective Dorr of the Sumher Police Department,

and Detective Callas of the Lewis County Sheriff’s Department, jointly

-2 - ] Hager petition for discretionary review.doc



contacted the aefendant to question him about victim’s allegations of
sexual abuse. RP 214-218. delaw enfofccment agencies were
involved because the victim had reported thé sexual aBuse to authorities in
Lewis County, where she currén’ﬂy lived, but had indicated the abusé
OCCu‘rr‘edv while shé lived in Sumner, a city in Pierce C_ouﬁty.- Id. The two
detectives contacted. the defendant at his residence in Lewis County. RP
217-219. | | |
T_he first of the two officers to teéti_fy at the second trial regarding.
his interview of ﬁhe defendant did so without violating the‘o‘rde,r in limine.
' ’fhe jur‘y heard the.following information fegarding that interview:
: betective Der teétiﬁed that the defehdant initiélly dénied being “Timothy
Hager” until the officers identified themselves as ‘law enforceméﬁt
officers. RP 217-219._ Detective Dorr i_ndicated that the defendant dénied |
living in the Sumner apartment Wiﬂ’l the victim in 2001, .but thbught he
might have stayed there in 1999, RP 224-225, 231, When asked to
describ¢ the defendant’s demeanor, Detective Dérr stated:
Mr. Hager was very jittery. Avoided contact. Eye contact. |

. His eyes were dilated. Spoke in a very fast voice. Very loud
 voice. '

RP 225. Detective Dorr testified that defendant was neither hostile nor
friendly with them, but seemed “kind of upset” that they were there. RP

225. Based upon his experience and training as a police officer, Detective -
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Dorr thought that based on defendant’s actions, rapid speech, loud voice,
dilated pupils and jerkiness, that he was probably under the influence of
methamphetamine. RP 225-226.

~ The violation of fhe order in liminevoccurred during the later

testimony ef Detective Callas. Detective Callas testified about contacting
the defendent at his residence with Detective Dorr. RP .4-267429.
Detective Callas testified that the defendant initially denied being
“Timothy Hager” until the officers identified themselves as law
enforcerﬁent officers. RP 428-429. When asked to describe the
*defendant’s demeanor, Detective Callas stated: “He appeared to be angry.
He was evasive.” RP 432. The defense _imme.di,ately objected and the
court immediately sustained the objection. RP 432. UpAon‘ indication that
_ defense counsel had a motion to make, the court excused the jury. Id.
Once the Jury was dut, the prosecuter apologized to the court and
" opposing counsel, explaiﬁing'that he had forgotten to remind the detective
before he testified at the second trial to aveid usirig the word “evasi;/e”
although he had recalled to remind him about_enother-order in limine. RP
432.

The trigl court .denied defendant’s motion for mistrial, finding that
the ofﬁeer’s violation of the order in limine was not done in bad faith and |

because the objection came so quickly that an instruction to disregard the
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answer should cure the situation. The court further indicated a willingness
~ to emphasize the direction to disregard in a limiting instruction, if
requested to do so. RP 434. The court instructed the witness that he
should avoid the use of the word “evasive” or “deceptive” when
describing the defendant’s demeanor, and limit his respohse to describing
the defendant’s physical appearance; the court did indicate that use of the
‘word “angry” was not prohibited. RP 435-437. When the jury returned to
the courtroom the court instructed it as follows:
' COURT: Ladies and Gentlemen, I need your attention for a

moment. An objection was made by [defense counsel] as

to a response that the detective gave to a question by [the

prosecutor] in regards to the words angry and — what was

the word?

DEFENSE COUNSEL: Evasive.

COURT: --evasive. Thank you.

[ sustained that objection. You are to disregard that answer

in its entirety and you are not to.consider that testimony as

part of any of your deliberations in this case.

Do you understand that?

 JURY PANEL: Yes.

RP 437. Detective Callas then went on to describe that the defeﬁdant ,
seeméd vefy tense when he was talking to them. RP 438. He testified that"
the defendant denied inserting }.ﬁvs'ﬁnger in the" victimb’s vagina, but
suggested that perhaps they should suspect the victim’s biological father.

RP 439.
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On appeal, defendant challenged the trial court’s denial of his
 motion for mistrial. Appendix A. Th.e Court éf Appeals, in a 2-1
decision, reversed defendant’s conviction and remanded the case for a new
trial. 'Appendix A. The majority, relying on State v. Ea.stér, 130 Wn.2d
228,922 P.2d 1285 (1996), determined that Detective Callas’s use of the
word “evasi?e” was “injected fér ﬁo other purposé‘than to suggest

[defendant’s] guilt. Appendix A at 8-9.. The majority also held that the
| error waé prejudicial because the.‘court’.s instruction efnphasized tﬁe
inference, rather than cured it. Appendix A. |

The dissent disagreed with the majority court’s characterization of

the testirﬁbny .as a violation of defendant’s privilege against self-
‘incriminétion. Appendix A. The dissent noted that defendant had}ihot, in
fact, exercised his right to refﬂain silent, but had agreed to an interview
with the‘ officers which lasted for ten to fifteen mi'ﬁutes. Appendix A. The
dissenting judge also noted that theré was no suﬁpoft in the record to.
' .dgtermihe that the officer’s use of the word was based on any
_ unacceptable motive. Appendix A. Finally, the dissent disagreed with the
majority’s holding that the jury did not comply V&"ﬁh tﬁe court’s instruction
V to disregard the officer’s statement. Appendix A.

The State now seeks review of the decision below.
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' E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

1. THE MAJORITY OPINION BELOW
IMPROPERLY SUBSTITUTES ITS JUDGMENT
FOR THE JUDGMENT OF THE TRIAL COURT

~ ON DETERMINATIONS OF BAD FAITH AND
THE PREJUDICIAL IMPACT OF A TRIAL
ERROR; IT ALSO IGNORES THE
FUNDAMENTAL PRINCIPLE THAT A JURY IS |
PRESUMED TO FOLLOW A COURT’S
INSTRUCTIONS AND ASSUMES THAT THE
JURY BELOW DID NOT FOLLOW THE

- COURT’S CURATIVE INSTRUCTION.

" The law entitles a defendant “to a fair trial but not a perfect one,
for there are no perfect trials.” In re Elmore,’ 162 Wn.2d 23 6,267,172
P.3d 335 (2007); Brown v. United States, 411 U.S. 223, 231-32, 93 S. Ct.
1565, 36 L.Ed.2d 208 (1973). A_féir trial includes pfotection from
ﬁnfairly prejuc‘licialvevidence. vS_tate V. Fren‘ch,‘1‘57 Wn.2d 593, 603, 141
P.3d 54 (2006). |

It. is well-settled that, bécause thé trial court is in the best position

* to determine if an irregularity at trial caused prejudice, the d'ecision to
- grant or to deny a mistrial is reviewed for an abuse of discretion. State v,
Weber, 99 Wn.2d 158, 165-66, 659 P.2d 1102 (1983). Such. abuse exists '
~ only Whén no reasonable judge could have reaéhed the same conclusion.
State v. Johnson, 124 Wn.2d 57, 76, 873 P.2d 514 (1994). In determining
the effect of an irregularity at trial, a reviewing court exarﬁines (1) its

seriousness, (2) whethef it involved cumulative evidence, and (3) whether
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the trial court properly instructed the jury to disregard it. State v.
Bourgeois, 133 Wn.2d 389, 409, 945 P.2d 1120 (1997).

It is a well established principle — well established with the United
‘States Supreme Court as well asin Washingtonv - thata jufy is presumed to
foliow its instructions_. Weeks v. Angelone, 528 U.S. 225,235,120 S. Ct.
727, 145 L. Ed. 2d 727 (2000); Riclzardsoﬁ v.. Marsh, 481 U.S. 200, 211,
107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987); State v. Ervin., 158 Wn.2d 746,
147 P.3d 567 (2006). Our justice system ié built on this presumption.

The majority below abandoned these well settle principles of both
deferring to the trial court’s assessment of the impact of a trial verror and
presuming the jury will follow the couﬁ’s ihstructions in reversing the -
convictio’n below. The dissenting judge correctly notéd that the tﬁal court
has broad discretidn to grant or cieny motions for mistrial and shnou‘ld only
be reversed fbr a clear abuse of discretion. Opinion at p.13. The
diséen’cing judge went on to state:

The facts of this case do not meet this standard. The
officer’s one-time mention of the term “evasive.” taken in
. context, was not a comment on Hager’s exercise of his
right to remain silent, was not a comment on Hager’s guilt,
and did not incurable prejudice the jury. -
- Appendix A, Opinion at p. 13. The dissenting judge was correct.
The term “evasive” is generally understood to mean hard to find or hard to

capture. In the context of how the term was used at trial, a person might

construe the term to mean that the defendant was trying to “avoid” the
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~ officers or‘evade‘. anchring a question. Neither of these conhotations is
the equivalent of stating that the defendant was “guilty” or that he wés
exercising his right tb remain silent.

The jury had previously heard evidence that the defendant was
avoiding eye contact with the officers and that he was probably under the
influence of dfugs at the time he was speaking to the ofﬁcers-.. It is far
more likely that the jury would connect the use of the term “evasive” to
this previous description of the defendant’s conduct, than to assume the
jury leaped to the;cAonclusion that the officer was commenﬁng on the
defendant’s fi ght to remain silent or his guilt. When a law enforcement
witﬁess is de_scribi_n_g what occurred during a conversation with the |
defendant _—. and it is clear that the defendant has opted to answer questions
- it is unlikely that a jury wbuld interpret a comment about being
“evasive” as meaning “silent.” Looked at in context of the.o_ther evidence
presented, it is far more likely that the jury would conclude that someone
undér the influence of drugs might be acting uncomfortably around law
enforcement officers than to assume that this testimony was offered as
eV}dence Qf the defendant’s guilt of the charged crime.

“A comment on an accused’s silence occurs when used to the
- State’s advantage either as substantive evidence of guilt or to suggest to
the jury that the .silencelwas an admission of guilt.” State v. Lewis, 130
Wn.2d 700, 707, 927 P.2d 235 (1996). But introduction df nontestimonial

evidence, such as physical evidence, demeanor, and conduct, is
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iaermissible. State v. Easter, 130 Wn.2d 228, 243, 922 P.2d 1285 (1996).
And “‘a mere reference to silence which is not a ‘éoﬁﬁnent’ on the silen_cc;,
is not reversible error absent a showing of prejudice.” Lewis, 130 Wn.2d
at 706-07. The one-time use of the term “evésive‘” in the trial court does
not meet this Courf’s definition of a “comment” on the right to remaiﬁ ,
silent. The majority decision below conflicts with the decisions of this .
Court. The majority opinion below failed té show this proper deference to .
the trial court’s assessment of the prejudiéial impact of the witness’s one-
time use of the term “evasive.” | |
The language used in the dissent reflects a disagreement with the
majority over whether proper deferenée was shown to the tridl court on
appéllate review. When reviewing undéf an abuse of discretion stanc_iard, _j .
an appellate court is not to second-guess the trial court, nor subétitute its
judgment for thaf of the trial judge; it may réve‘rse only where the‘ fecord
reflects the trial éoﬁrt was_ applying an erroneous sfandard of law or
reaching its decision von untenable grounds. This Cburt has always held
that'the trial court‘is in best position. to survey thc effect of a remark on
right to fair trial. State v. Borg, 145 Wn.2d 329, 336, 36 P.3d 546 (2001).
The trial judge, havihg heard the testimony first hand, has additional .
“information as to the witnesses’ inflection and manner. when festifying,
which a reviewing courf cannot discern from reading a cold.transcript.
State v. Walker, 136 Wn.2d 767, 777-778, 966 P.2d 883 (1998). The trial

court in this case did not find the officer was acting in bad faith when he
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used the term “evasive.” An appellate court must defer to fhis factual
assessment of the witness’s motivation for making the comment; the
majority below failed to do so.
‘The trial court found that any harm caused by utterancé of this
single word was cured by the instruction to disregard the witness’s answer.
The majbrity below dismissed this conclusion and concluded the jury
~ would nét follow the instruction. The dissenting judgé could find no basis .
in the record below for concluding that the trial court’s insffuction —fo
disregard this conﬁmeht - would not be followed by the jury. Id, (.)pinion.
at pp. 17-18. This Court has stated the appellate court “must presume that

the jurylfoilowed the j‘udge’s instructions to disregard the remark.” State
v. Weber, 99 Wn.2d 158, 166, 659 P.2d '11.02 (1983). The majdrity Below '
provided insufficient reasons for ab-andorﬁng this principle.

| ' Eséentially, the decision below reverses a “fair” trial because it

was not a “perfect” trial. Such reversals undermine public confidence in
the appellate system when the jury’s verdict is overturne.d because of one
improper word being uttered at trial. When the public hears that thé jﬁry
in this case Was‘iﬁsltructed to disregard,the. word, but thét the appelléte
court assumed the jury did not follow that divrection, this can only deepen
the public’s s’képticism of whethér cases afe truly decided in the triai

| courts as opposed to.th_é appellate courts. Citizens are asked to participate
in our justice system as jurors and they take an oath to follow the court’s

instructions. An appellate court must honor that public participation and
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the oath the jurors take to follow the law. Decisions that assume that a
jury violated its oath with no concrete evidence in the record diminish the
importance of jurors in our system. The decision below fails to shouv
proper respect to thejurors WhO took time out of their lives to perform an
important civic duty. Their verdict should be upheld.

| As the Court of Appeals decision in this case was in conflict with
Supreme Court decisions and involves a substantial public interest, the
Court should grant review under RAP 13.4(b)(1) and (4).
F.  CONCLUSION. |

The Court of Appeals ruling on thls case is in conflict with existing
Supreme Court decisions. The State respectfully requests this Court to
accept review, vacate the Court of Appeals’ decision reversing defendant’s
conviction, and reinsfate the jury’s finding of guilt and the trial court’s
sentence. |

DATED: October 2, 2009.

MARK LINQUIST
Pierce County
Prosecuting Attorney

/M%%M

KIMBERLEY DEMARC®
Deputy Prosecuting Attorney
WSB #39218  /4§7/
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The undersigned certifies that on this day she delivéréd by U.S.
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is attached. This statement is certified to be true and correct under penalty of
perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date below. -
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Date “Signhture
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APPENDIX “A”



IN THE COURT OF APPEALS OF THE.STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, ) No. 37539-7-I1
Respondent, )
. -
V. )
TIMOTHY EDWARD HAGER, oy L
, ' ) . PUBLISHED OPINION
Appellant. ) ' D

SCH&LTﬁEiS‘, J. — Under theﬁfth amendment to_theUnited States CQnStitetion -
| and article I, seeﬁon 9 of the.Washir-i'g'to.n ConsﬁtutiOn a defendant hes the right to say
. nothmg at all about the allegatlons agalnst hlm This privilege agamst self—mcrlmmatlon
prohibits the State from forcmg the defendant to testify or ehcltmg testlmony from
: witnesses relating to a defendant’s sﬂenee or evas-lvene_s_s. State v. Eas_ter, 130 Wn.Zdv
228, 236, 241,922 P.2d 1»285‘4('19_96). |

Here, a State’s Wi’eness ‘Violated a pretrial order prohibiting _tesfifnoﬁy that ‘.'I‘imothy .
Hager was evasive during poliee_“questvionirllg. The trial court denied Mr. Hager’s

~ subsequent motion for a new trial. We conclude that testimony pertaining to Mr. Hager’s



No.37539-7-11
- State v. Hager
‘evasive'ness violated Mr. Hager’s privilege against self—incrirnination and denied him a
' constitutional_ly fair ~trial. According_ly, we reverse and rernand t'or a new trial.
FACT'S
- During November 2006 Andrea Lane found a letter to her 15-year-old stepson |
Sean Lane from hlS g1r1 friend, P.B. (date of birth: October 7, 1991) ‘The letter stated
‘that P B did not want to have sex w1th Sean because when she was in the th1rd grade, “I
' 4was raped by my step dad which is stlll my step dad today i Report of Proceedmgs (RP)
N . .at 204. Ms Lane went to Sean s school and showed the letter to the high: school
| 'prmcrpal who not1ﬁed Denms Damels the school counselor |
“Shortly thereafter, Mr.’D_aniels, Detective_ Tom Callas,- and Ron_i J ensen, a-Child :

.,Prot‘ect'ive- S'ervices' investig'ator‘ met'with P.B. to discuss the letter. Detective -Callas and -

- Detectrve Dennis Dorr later contacted M. Hager P B.’s stepfather at hJS residence. Mr

Hager who appeared to be on metharnphetamme at the t1me denled any wrongdomg

- On November 22, 2006 Mr. Hager was charged with one count of first degree
rape of a child. Before trral, the t-rlal court conducted an ER 404(b) hearmg to deterrnlne
Whether'Mr.rHager’s alleged prior acts of sexual rnisconduct againstminors should be
admitted.- The court excluded the evidence. lt also exc1uded any reference to Mr.
Hager’s evasiveness durlng police questioning. The rnatter proceeded to trial and |

resulted in a hung Jury ,



No. 37539-7:1T
Statev. Hager .

The State elected ‘to retry the case and filed an amended 'information inJ -arluary
: 2008, chargmg Mr Hager w1th first degree rape ofa child, and in the altemat1ve child-
molestatlon in the ﬁrst degree

Before tr1a1, Mr. Hager moved the court for ar.rlo'rder prohibitihg Detective Callas
from .tes't.ifyi.ng about Mr lHa'ger’s deceptive or evasiveb.eh.aVior- 'dur'irig police
,questioriing. Defeuse, counsel-argued that'tt_vras permissible for Detectilvecallas 't_o_ state
that Mr Hager .'appeared to be on methamphetamihe an’d .avoided eye coritact during
questlonmg, but that it was 1mproper for him to opme that Mr Hager was evasrve He -
argued “You can state the demeanor You can’t say because of that I think he was
3 'dec'eptlve or evasive. The j Jury is to make that conclus1on.” ‘RP at 155.
The court granted the defense motion, statmg that it was relymg on the -reasomng
~ of the Judge in the first trial. However the first Judge s rulmg is not part of the record
.before us. | |

Mr. Hager d1d not testlfy at trial. P B. testified that during the third grade she
lived W1th her mother in an apartment At some pomt during that school year Mr. Hager
moved in with them. ‘She testrﬁed that one aftern_oon after school Whrle she was napping,
' Mr Hagef put his fingers inside her vagirra. She stated that she did not tell anyone about_.
it because she vras Worried that she Wou-ld be removed.from her home and mother. She
also testlﬁed that once whlle 51ttmg in a chair with Mr. Hager he put his hand between "

her legs above her clothmg



No. 37539-7-II
State v. Hager
P.B. was questioned about the letter she wrote to Sean. .She eXplained that she and :
Seanv started dating in the 7th grade and broke up just before they entered the 9th grade;
About two to three weeks after their breakup, P.B. sentthe letter to Sean explaining why
she would net have sex with him. During eross—examination; defense cennsel elicited
. numerous i-nconsistencies inP.B.’s statements' toa detectlve and at the first trial.
Detectlves Dorr and Callas descnbed their questlomng of Mr. Hager Detectlve
Dorr testified that Mr Hager denied digitally raping P.B. in 2001 or 11V1ng in the
apartment w1th P B. and her mother Detectlve Dorr testlﬁed that durmg the 1nterv1ew
Mr Hager appeared to be on methamphetamme——he was Jlttery, h1s eyes were dllated he
. avoided eye contact, ~and he spoke leudly and rap1dly.
The proseentor then aSked Detective Callas .‘.‘What was Mr Hager’s demeanor
like during the time that you had contact with him that day?” Detect1ve Callas answered
“He appeared to be angry He was evas1ve ” RP at 432
Defense counsel moved fora m1str1al The prosecutor explamed that “same as last
t.-ime. he advised the detectlve to refram from men’nonmg Mr Hager- s cr1m1nal hxstery
but this time he forget to advise him to avoid using the word “evasive.” RP at432. The
preseeilter cenceded that the detective 'shonldnot have used the werd but argned that the
error did net jnstify a mistrial as long as the jury was instrueted 't'c'). disregard the remark.
| D.efense cotinsel argued that Mr. Hager’s credibility was eentral to the eas'e “at
least insofar as what he told the pelic'e officers” and therefore the detective_’s

4



No. 37539-7-11
State v. Hager
characterization of Mr Hager as “evasive” was prejudicial and required a mistrial.. RP at '
433..

The trial court denied the motion, stating,

Well, I’m as — probably more so than, defense counsel — frustrated over this

~ because of the fact that we took such pains to make these ruhngs and insure
that this was not going to occur.
- ’m going to deny the motion for mistrial and I’m going to do it on
the basis.that No. 1, I dori’t think the officer was acting in bad faith in terms
of violating a rule. I think he just was not aware of that from a prior
“discussion with counsel.
- RPat 434
The court. then adv1sed the detective that it was permrssrble to testify about
M. Hag_er s physical appearance but prohlblted “c‘onclusory remarks regardlng
your judg‘rn'ent' as _to his behavior in terms of hisfte'sti'mon:y or whether he was ,

being truthful with-you or not being truthful with you.” RP at 435. The court
’instructed the jury to disregard t‘he detective’s comment.

Detectrve Callas testrﬁed w1thout further 1n01dent stating that Mr Hager demed
the rape allegatlon and pomted to P B.’s blologlcal father asa suspect

The j Jury found Mr. Hager guilty of first degree rape of achild. The court imposed
a standard range sentence of 108 months. Mr. Hager appeals.

ANALYSIS:
Mr Hager argues that the trial court erred in denying his motion for a-mistrial after

D‘eteetive'Callas violated the in limine order prohibiting the detective from testifying that
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 Mr. Hager was “euastve” during qu_estioni-ng. He contends the detecttve;s-testimony
consti_tuted an improper opinion_of Mr. Hager’s guilt and damaged his credibility.

. The abuse of discretion standard governs reuiew ofa motion for mistrial. S’taz‘e V.
Mak 105 Wn.2d 692, 701 718 P.2d 407 (1986). “The trial court should grant a mlstrlal
- only When the defendant has been so prejudiced that nothmg short of anew: tr1a1 can |
: 1nsure_ that the defendant will be trred f_a1r1y. Only errors ‘affectmg the »outc_ome of the
trial will be deemed prejudicial.” Id. |

| In determmmg Whether a trlal 1rregular1ty warrants anew tr1al the revrewmg court .
considers the seriousness of the megularlty, whether the statement was cumulative of -
o other ev1dence and whether the-1rregu1ar1ty could have been cured by a'Jury '1nstructxon:.. |
State Vi Escalona 49 Wn App 251 254, 742 P.2d 190 (1987) -

We ﬁrst address the seriousness of the n*regulanty The tr1al court denied Mr

Hager S motlon for a mlstnal based in part on its ﬁndlng that Detectlve Callas was not
aware’ of the order prohlbltmg testlmony that Mr Hager was evasive. RP at 434
” However the record does not support th1s ﬁndmg The question of the adm1551b111ty of
testlmony regardmg Mr. Hager’s evasiveness was addressed at two trials. After extenswe .‘
dlscuss1on of the issue, two judges ruled that the State could not present such testlmony
In this context, the detective’s comment isa partlcularly- egreglous ylolatlon of the trlal '

court’s order.
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In any event, inad'Vertent or not, we conclude that De‘tectiVe Callas’ -comment
violated Mr. Hager’s const1tut1onal privilege agalnst self-mcrlmlnauon An accused has
“a constltutlonal rlght to say nothmg at all about the allegatlons agamst him. Stare V.
Rowland 234 Neb. 846 852 452 N W.2d 758 (1990) The fifth amendment to the
' United States Constitution provides that “In]o person shall . ... be compelled in any
criminal case to be a witness against himself.” Article I -section 9 of the- Washington
-Const_itution states that “[n]o person _Shall be compelled in any criminal case to gi\}e
evidencev against himSeIf.?’ -We_ interpret the two provisions equivalently. State v. Edfls,
'116 Wn 2d 364 375, 805 P.2d 211 (1991)
~ The Washmgton Supreme Court has explalned the purpose of these amendments
The rlght against self-mcrlmmatlon . is intended to prohibit the_
mqu1s1tor1a1 method of investigation in wh1ch the accused is forced to
- disclose the contents of his mind, or speak his guilt. . .
' . At trial, the right against self-incrimination. proh1b1ts the State from
forcmg the defendant to testify. Moreover, the State may not elicit
~ comments from witnesses . . . relating to a defendant’s silence to infer guilt
from such silence. . . . The purpose of this rule is plain, An accused’s Fifth -
Amendment right to silence can be circumvented by the State “just as’
 effectively by questioning the arresting officer or commenting in closing
argument as by questioning defendant himself.”
Easter, 130 Wn.2d at 236 (cltatlons omitted).
Furthermore the State must obtain 1ncr1m1nat1ng ev1dence on its own.- The Fifth

Amendment right agamst self-mcrlmlnatlon ‘spare[s] the accused from havmg to reveal, o

directly or indir_ectly, his knowledge of facts relating him to the offense or from having to
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.Share .hiAs thoughts. and beliefs with the G(})vernment.’ » Id. at 241 (quoting Doe V. Unz‘téd
States, 487 U.S. 201, 213, 108 S. ‘Ct. 2341,101 L. Ed. Zd 184 (1988)).
Generally, testimony about a defendant’s refQSal to speak wifh- police is 'admie.sible
for impeachme'nt purboses aft'e1_~ a defendant has taken the stand. Sée id. at 237 (citing
' easee in.accerd); However, it is well setﬂed that .tﬂe State may not use a defendant’s
" refusal to talk to police as evidence of his or her guilt when the :defenciant has not
: ’eestiﬁed. Id.'vat 24-1: |
Easter is 1nstruct1vehere In that caee a pohce officer testlﬁed that the defendant '
was a “smart dru because he was evasive durlng pohce queétlonlng, ignored the -
' ofﬁcer 'S questlons and appeared to be h1d1ng somethmg Id at 233 34 “The Easter
. court held that the pohce ofﬁcer S testlmony regarding the defendant’s evasiveness
v1olated t_he defendant’s.pnvﬂege agamst self-mcnmmatlon-. Id at 241. . In reversing the _
o defendant5§ eeavicﬁon, the court noted: o
An aceused’s right to remain silent and 't(')-declvine t‘o'.assist the State in the
preparation of its' criminal case may not be eroded by permitting the State
in its case in chief to call to the attention of the trier of fact the accused’
pre-arrest silence to imply guilt. :
Id. at 243.
| : Similarly"here, Detective Callas’ comment violated Mr. Hager’s:privilege against
seif-‘inerimination. His co’fniﬁent that Mr. Hager was evasive, was given in the context ef |

~ Mr. Hager’s denial of the allegations againét him. As such, it was injected for no other
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' 'purpose than to suggest M. Hager’.s“guilt. And bécause Mr.‘Hager‘ did not testify, he was
unable to rebth this inference of guilt. |

_Relyingi on State v. Lewis, 130 Wn.2d 700, 927-P..2d 235 (1996), the State :
distinguishes between a mere .rcference_ to silence, vi(hich is not reversible error, and a
: comment on silence. It arg'ucs that DetectiVe lCallas’ ;‘single, iscl'ated.reference to
defendant’s, demeancr cannot constitute a ‘comment’ on defendant’s right to remain
sil.en_t. Instead; his-testimony is more akin to the. -instructicnvof evidence regarding a
-‘ defendant-’s d'emeanor‘or' cOnduct ” Br. of Resp’t at 14. Pointi-ng to the evidence that Mr. .
Hager was thtery, hlS eyes were dilated, and he 'spoke raprdly, the State argues “the
reference to ‘evasive’ could have Just as much to do W1th a methamphetamme user S
d,emeanor, and less-to do with involving the right to remain silen .” Id.

: The Sta-te'?s .argument.is not persuasive. First Lewis-is readiiyi distinguishable )
_ from thls case. In Lewzs a detective testlﬁed that in the course of askmg the defendant
about two assaults under investigation, he told the defendan “‘that if'he was 1nnocent he
should just come m and talk to me about it.”’ Lewis, 130 Wn.2d at 703. Significantly,
| ithe detective did not say that M. Lewis refused to’ talk or'that.he failed to keep ‘an
appointment to talk with him: ‘On appeal, the court held that the detective’s“ -comment did
not v101ate the Fifth Amendment because there had been no statement that the defendant

refused to talk with pohce and no statement that sﬂence 1mp11ed guilt Id. at 706.
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In reaching its conclusion, the Lewis court distinguished between a.co_‘mmvent anda_
reference to silence, eXpIairling that a statement constitutes a “comment” when the State
‘uses a defendant’s siience as evidence of guilt or an admission of 'guilt. Id. at 706-07.
The Lewis court found the detective’s remark a mere “reference” to silence because it
_indirectly -referenced the -defendant’s'exercise of his right to silence. |
Unlike vZewz’s, the detective here unequiyocafly tes’dﬁed tbat Mr;' Hager was
eva51ye during. questlonmg The 1nference was that because Mr Hager was evasive with |
: 'the detectlve he was gullty of the allegatlon agamst h1m See Rowland, 234 Neb. at 852-
‘.53 (ﬁndmg a Flfth Amendment violation where the trial court permrtted a pohce ofﬁcer
'to testlfy that the defendant was evas1ve” durlng questlonlng) The problem W1th thls
inference of g:uilt' is.that a defendant may be forced to testlfy to rebut such an 1nference
Lewzs 130 Wn.2d at 706 n.2: Here Mr Hager d1d not testify and was therefore unable to
rebut the 1nference of gullt.
Mr. Hagerv was under no (obligation to assist the State in producing evidence
: ‘against' h1m Nor was he required to testify at trial to rebut any inferenc_e‘ of guilt frcm his
evasiveness. Two trialjudges explicitly prohibited any testimony regarding Mr. Hager’s.
evasiveness. Neverthe.less,‘ in‘ violation of two ‘pretrial orders, Detecttve _Callas testified,
| tbat Mr. i—fager Was evasrve during questioning.' This violated M. Hager’s ccnstitutional :

privilege against self-incrimination and constitutes a serious trial irregularity.

10
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As indicated, anew trial is Warranted if the error affected the outcome of the trial.’
Mak, 1‘0'5 Wn.'2d at 701. We have concluded the irregularity is serious. Furthermore, the
detective’s comment was not cumulative of other evidence. Finally, an instruction could
. pot have cured the prejudice. While it is presumed that juries vfollow the court’s
instructions, no instruetion can “remove the prejudicial impression created [by evidence . -
that] is inherently prejudicial and of such a nature as to likelyimpr'ess itself upon the
minds of the jurors.” State v. lees 73 Whn. 2d 67,71, 436 P.2d 198 (1968)
D1v1s1on Three of this court Has noted
',[E]hcltmg such testimony [about silence] puts the defense in a dlfﬁcult
position. Counsel must gamble on whether to object and ask for a curative
instruction—a course of action which frequently does more harm than
good—or to leave the comment.alone. Other courts, including the Ninth
Circuit, have éxpressed doubt about the effectiveness of curative
' instructions. And, of course, injecting evidence of. .. silence may also
- impermissibly pressure the defendant to testlfy and explain that silence.
State v.- Curtzs 110 Wn App 6, 15, 37 P. 3d 1274 (2002) see also Easter, 130 Wn. 2d at
242 n.11 (“We do not condone cavalier v1olat10n[s] of trial court pretrlal rulings as in | this
_ oa’se. Such violations may be SO ﬂagrantly prejudicial ,as to be mcurable by 1n-struct10n.”).
 These concerné are present here. In instructing the jury to disregard the
detective’s comment, the court emphasized Mr. Hager’s evasiveness. Furtherniore, the
jury may well have wondered why Mr. Hager did not testify to rebut the inference of
guilt—further strengthening the suggestion of guilt. We fail to see how an instruction

could have cured the prejudice.

H
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. CONCLUSION
The trial court abused its discretion in ideny_ing M. Hager’s'request'for a'mistrial. -
Mr. ,_Hag'er is entitled toa cbnstitu-tionally fair trial in which there is .no. testimoriy that he -

- was evaswe durmg questlomng Accordmgly, we reverse a.nd rernand for a new trial.’

1 CONCUR"

CB/dgewa;ber J.

! Given this disposition, we do not address Mr. Hager s claim- of sentencing error
or his statement of additional grounds

12
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' HUNT, J. (dissenting) ———I resnectfnlly disSent. The trial court has broad 'discretion _ :

to grant or to deny motions f_or-af mistrial.‘ We should reverse only when there isaclear

" abuse of this discretion Snch abuse exists only when no reasonable judge could have

' reached the same conclusron State v. Johnson 124 Wn 2d 57, 76 873 P 2d 514 (1994)

| The facts of ﬂ’llS case do not meet thls standard The ofﬁcer s one-time mention of the

term “evasiVe,” taken in context, was not a comment on Hager’s e'xerc'lse of hrs right to

remain silent, was not a comrnent on Hager’s guilt, and did not 4incurahlyv prejudice the

. . _ .

As the majonty acknowledges the trlal court granted Hager S motlon in hmlne '
~and ordered the State riot to adduce from its witnesses that Hager acted evaswely when
.. the ofﬁcers interv1ewed'h'1m durlng.:_thelr 1nyest1gat10n. The trial court later expressed -
,understandab_le frustration when, dunng retrial, one State;s witness unyvittingly"used this
’ yvord in .spite of the c()urt’s' and the parties’ advance efforts to preyent this yery vthing.

Nevertheless, 'the.trial court opined_that this one-time mention of the word,was not
ill-intentioned, denied ‘Hager’s mo,tion‘for.mistrial, and instructed the jury to. disre‘gard: the -

officer’s characterization of Hager’s actions as “evasive” as follows: “You are to

disregard that answer in its entirety and you are not to consider that testimony. as part of - ..

any of your dehberatlons in this case ? RP at 437 The trial court: deterrmned that ﬂ'llS

- mstructlon would cure any p0351ble prejudlce to Hager and therefore; it need not declare

13 o
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a mistrial. This decision was welt within the triai Gourt’s discretion. The circumstances
do not'justify.our overturning this reasonable, discretionary trial court decision. -
' | I NOT A COMMENT ON DEFeNDANr’e SILENCE -

1 strongly disagree with the majority’s ,characte'ri‘zation. of the witness’s. single
mention of the word “evasive” as an. unconst1tut10nal v1olat1on of Hager s pr1v1lege :
agalnst self—mcrlmmatlon warrantlng reversal of Hager S convrctlon and a third trial. -

_Majori-ty at 1-2. The single useof the Word,“evasive” did .not constitute a c'omm.e'nt on-
_Hager’vs exeroise. of his right to re‘maih jgilent.'dur.in_g' his ',pre-arreét trrterview With_the‘
;ot‘-'ﬁ(v:ers.'2 Majority_‘at‘7}. Furthermore, ﬁagcr d1d not, in 'fact,.elect;to.e)rereiee his rAightvto N
remainsilent at that time; - | | |

~'ins-tead, Hager agreed to an interview With the‘-poiiee‘, 'dﬁrirlg v_vhioh they -engaé’ed,
"him in a dialogue for 10 to 15 rhinutes. RP at 430. When the ofﬁcer used the Word
| '?‘evasive * during his testrmony at Hager s later retrial, the ofﬁcer was not commentmg on
Hager ] refusal to answer questlons or his- demal of culpablhty durlng that 1nvest1gatory ‘

: 1nterv1ew Rather the officer used the word in the broad context of descrlbmg Hager’ s

, 2 Nor did the officer i in any way comment on Hager’s not taking the stand in hlS own
defense at trial; and Hager does not argue on appeal that this was the case.

3 Dunng the mtervrew Hager denied having raped the vrctlm claimed that he had been -

hvmg with his brother at the time, and ‘suggested that the victim’s biological father had raped
her. RP at 225 RP at 439. :

14
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derneenor during that pre-arrest interview. For eXarnple, the, ofﬁcer._'eiso testified }'that. A
Hager’s “[m]uscles were tlghtened up and tense and that he ¢ ‘appeared to be 'angry.” RP
at 438; RP at 432. Similar’ly,‘. another'o.fﬁcer' had earlier testiﬁed, “[Ha_ger’s] actions, his
loud voice, the rapld speech drlated puplls and his Jerkmess led rne to belieVe that he
B bwas probably under the rnﬂuence of methamphetamme ” RP at 225-26 Thus 1t was not‘
unreasonable for the trlel court to conclude that _the 'Second ofﬁ'eer s single mentl_on of the
~ word “evasive” was not iilvl-intenti'o.ne(‘il.4 | I S ”
MoreoVer unlike the facts‘ in the cases the rnajority eites, here, there were no
: further repetltlons of the Word evaswe by this ofﬁcer by another witness, or by the :
prosecutor. in closmg argument On the contrary, once admomshed the ofﬁcer stnctly
'adhered to the trial cOur’t’,srrnstructlon about the perrnlss1ble s'cope-, of ,hrs testnnc)ny ,'.a‘nd g
. neither he.nor a‘ny' other witness uttered the word age_in. |
! :II. NOT A-COMMENT ON DEFENDANT’S GULT
The .rnaj.ority 'asserts that .'-th.e ofﬁeer'“injected” the Word “evasive” “for 1o other

purpose than to 'suggest Mr. Hager’s guilt.” Majority et 9. This assertion not ,onllyv lacks

“In denymg Hager’s motron for a mistrial, the trial court noted the ofﬁcer s lack of
~awareness about the trial court’s pre trial order to avoid using the word “evasive.”

~ Although the prosecutor had told the officer not to use this word during the first trial, the -
- prosecutor had apparently neglected-to 1nforrn the ofﬁcer again before the retrlal RP at
434 '
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support in the record, but also it directly 'oOntr-adicts and ignqres the conclusion of the
very trial court whose pretria_l-order use of the word violatéd. - In sp_ite of its frustration
that its precautions had not prevented the utterance, the trial court bcleaﬂy -‘opi-'n'ed:’

I’m going to deny the motion for mistrial and I'm going to do it on the basis -
“that No. 1, I don’t think the officer was acting in bad faith in terms of

- violating a rule. T think he just was not -aware of that from a pnor
dlscussmn with counsel. :

. RP at 434,

Just as We appellate judges donot reV1eW the trier of fact s ussessment of w1tness
: “credlblhty, we srmllarly should not seoond-guess the trlal court’s assessrrrent of a
; Wltness ] :rnotlve in uttermg this .smglel word. - It was the tnal court that had the ‘A
opportunity ‘to obseryelthe witness’s derueanor, the context in whl_ch he m,e‘ntlon.edi the
~ word “etrasive - and-‘the Witness’s“ 'reaotion to the trial court’s adr‘nonition., to "avoiti
'repeatlng the word. The record is deV01d of support for the maJorlty S conclus1on ‘that- the 4
ofﬁcer 1n_]ected” the word solely to suggest Hager S gullt d Furthermore the maJonty S
‘_ concluswn that the ofﬁcer S utterance ‘was purposefully des1gned to suggest Hager S gullt :
"mdefen31bly disregards the trial eourt’s finding that the utteranee was merely madvertent,
- though uuformnate. With 'a'll due respect to my 'leémed'colleagues, in my ‘t'iew,'such
unsupported dlscardmg of the tr1a1 court’ ﬁndmg, whieh ‘d-emonstrates the

-reasonableness of the trial court’s d1scretlonary actlon is unJustlﬁed

5 Thus, the only “repetition” was defense counsel’s objection and the trial court’s
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III J URY PR_ESUMED To FOLLOW COURT S INSTRUCTIONS No PREJUDICE

The majorlty S holdmg also contradlcts the long-standlng prmcrple that the jury is
presumed to follow the trial court’s mstructlons State V. Warren 165 Wn 2d 17, 28 195
.P 3d 940 (2008). Here in addrtlon to the spe01ﬁc curative mstructlon to the jury to A
| ignore the ofﬁcer s mention of the word ° ev-aswe,” the trial court gave the followmg
general- jttry-instructien: | | |

It is your duty to decide the facts in this -case based upon the
evidence presented to you during this trial. It:also is your duty to accept the
law from my instructions, regardless.of what you personally believe the law

- is or what you personally think it should be. You must apply the law from
" my instructions to the facts that you decide have been- proved and in thls _
way. decrde the case. o
: . Your decisions as _]UI‘OI'S must be’ made solely upon the ev1dence
' presented during these proceedmgs ' '
The evidence that you are to con51der durmg your dellberatlons
- consists of the testimony that you have heard from witnesses, stipulations,
" and the exhibits that I have admitted, during the trial. If evidence wds not
" admitted or was stricken ﬁom the record then you are ot to conszder it in.
reachzng your verdict. . :
. . One of my dutles has been to rule on the adl’nISSIblhty of evidence.
Do not be concerned during your deliberations-about the reasons for my
rulings on the evidence. IfI have ruled that any evidence is inadmissible,
or if I have asked you to a’zsregard any evidence, then you must not discuss
that evidence durmg your delzberatzons or consider it in reaching your
- verdict. .

Instruction No. 1, CP38. (emphasis added).
| th only do we presume that the jury followed the trial court’s sPeciﬁe instruction

to ignore the officer’s single use of the term “evasiVe,” but also that the jury followed the -

instruction to thejury to disregard this word.
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trial court’s éeneral instructions to disfegard any stricken or inadrrﬁsé,ible evidence. The "
maj érity’s spéculation about the effect the stricken word ,“evasive’; may have»ﬁa’d on'the‘,
5 jury does not défeat ._this well-settled .pi'_esump_tion; nor does such 4- speculation justify
fevérsal of Hager’s conlvic'tiorhl. L | |
.H-Wﬂé not unreasonéble for‘t.he tria] céu_rt to cQﬁéi_ude, thét a Jury instrﬁétioﬁ ycpuld
cure-'any potentia}':prejudice resulting frorh the wi.tr’iess"’s sipgl‘el'}uttefaﬁc;e of th¢ ‘word
-“.evasive.,.j”A In_my viéw,-contrarf to the._m'ajori'ty’s holding, Hagerjwas. npf “s0 p'rejudiced.
that nothing _s’hort' of a 'néW“ ﬁiél can insure ;ﬁhat the cll‘efenc‘lant‘ will be .tri'e'_cilv‘ fé.iﬂy.f’ A
Majbrit?ai_t 6, citing Sta;é v. Mak, 105 ,_Wﬁ;Zd?69.2-, 701.,‘ 71_8 P2d407 (1986) I siﬁﬁlarly
- diSagrée v; with the maj QIiW’S @:haraét’erizétibn of this si.ngle “iﬁegulé;it)/f<= a{s. sugh;,jua
' parfiéularly égrcgious \}ioiation of thé trial .c-ourt’s Qfder” that it cQﬁld-noﬁ be coﬁegtcd Byv |
a jury .instruction. ? -Maj‘ority '.af 7.. |
* Under the circumstances here,-we cénﬁbt re_:asonably Say that t_heltllria'l couft.a_bu'sed '
its discre.tion m cﬁOosing to cure fhis single utterance with l'a'n Ainstrﬁct.i.on ‘té thel Jury to
_ diéregard it, an ihétruction that We-' presume the jury »follovive_d.- Nor can we reés.c')}riablylsay,

that the trial court abused its discretion in denying Hager’s motion for a'mistrial. I would |

Hunt, 1. / / o

affirm.




