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I INTRODUCTION

This appeal arises from an adjudicative proceeding conducted
under the Administrative Procedures Act (APA), chapter RCW 34.05, and
Department of Early Learning' statutes (RCW 43.215) and rules. A
- preponderance of the evidence showed that licensed family home child
care provider Kathleen Hardee violated Department of Early Learning
(Department or DEL) regulations and a specific safety plan to protect
child care children from unsupervised contact with William Hardee, a
young rﬁan with a history of assault, unstable behavior, and mental illness.
The evidence algo showed how Ms. Hardee’s actions demonstrated that
she lacked personal characten'sﬁcs necessary for operating a child care
facility, as required by WAC 170-296-140(2)72 The final order upheld
revocation of her family home child care license. .CP 249-282.

Ms. Hardee challenges the use of the preponderance of the
evidence standard and a two tiered administrative review process in her

revocation proceedings. Her challenge necessarily asks this court to find

! Prior to July 1, 2006, the Department of Social and Health Services, Division
of Child Care and Barly Learning, licensed child care facilities. The Department of Early
Learning succeeded to the Division of Child Care and Early Learning as the licensing
agency for all such facilities as of July 1, 2006. The agency action complained of in this
case commenced on July 6, 2006, and the agency appeal took place thereafter. The DEL
is therefore the only appropriate agency respondent in this appeal.

2 WAC 170-296 was created on July 13, 2006 to implement the conversion of DSHS
DCCEL to DEL. WSR 06-15-075. Prior to that time, the provisions of WAC 170-296
were found in WAC 388-296. No substantive changes to the regulations were made
during the recodification process.



RCW 43;215.300(2) unconstitutional where it sets forth the standard of
proof for hearings on child care licensing matters. Thé Court should
conclude that the preponderance of evidence burden of proof complies
with due process, that the review judge properly exercised statutory
authority when entering a final decision, and that the findings and
conclusions of law in that final deciéion are supported by substantial
evidence. The order revoking Appellant’s license should therefore be

affirmed.

II. ISSUES PRESENTED

1. The legislature declared that the safety and well being of
children in licensed child care is paramount over the right of any person to
provide such licensed care and expressly provided that a licensing action
shall be upheld when the factual basis for an action is demonstrated by a
“preponderance of the evidence.” RCW 43.215.300(2).

(2) Does application of the preponderance of the evidence standard
deny procedural due process when a licensee receives a full adjudicative
proceeding and judicial review under the APA?

(b) Should the court decline to extend Ongom v. Dep’t of Health,
159 Wn.2d 132, 104 P.3d 29 (2006), and Nguyen v. Dep’t of Health, 144
Wn.2d 516, 1029 P.3d 689 (2001), because the rights created by a home
child care license are limited and the legislature can reasonably ensure
protection of children using a preponderance of evidence standard? '

(¢) If Ongom and Nguyen are applicable, should those cases be
overruled because a preponderance of evidence standard for licensing
actions protects children without creating a significant risk of an erroneous
decision and is therefore consistent with the Due Process Clause?’

3 The Department recognizes that the court of appeals cannot overrule a decision of the
supreme court and this is stated here to clearly preserve it if the supreme court reviews
this case.



2. Does the Administrative Procedures Act, RCW
34.05.464(4), authorize an agency review judge to exercise all powers
vested in the initial hearing officer, including the right to make appropriate
findings and conclusions to resolve the issues raised in an adjudicative
proceeding, when the review judge gives consideration to the initial
hearing officer’s opportunity to observe witnesses? Does application of
RCW 34.05.464 demonstrate an appearance of fairness or illegal bias by
the review judge?

3. Does substantial evidence support the findings and are the
conclusions consistent with the law where review judge finds and
concludes: (a) that the “Department has proven that [Ms. Hardee] violated

“her 2003 safety agreement and the terms of her 2004 waiver” by allowing
her son “William to have unsupervised access to a child under her care;”
and (b) that the “Department has proven that the Appellant lacks the
personal characteristics an individual needs to provide care to children” as
required by WAC 170-296-140(2).

4. Was the Department arbitrary and capricious for revoking a
family home child care license based on the evidence that a licensee had
allowed a demonstrably dangerous person to have unsupervised contact
with child care children contrary to express licensing requirements, and
where the license had demonstrated she lacked important characteristics
needed for such a license?

5. Ms. Hardee seeks attorney fees.

(a) Are fees justified if Ms. Hardee does not prevail or only
obtains a remand that might not lead to a decision in her favor?

d)) Should fees be denied because the Department’s action was
substantially justified for purposes of RCW 4.84.3507

Finally, the Court need not reach one argument made by Ms.
Hardee. She argues that the Department is “equitably estopped” from
relying on allegations that she provided unlicensed care. Appellant’s Br.
(AB) at 41. The Court does not need to address that argument because the
final order on review does not rely on Ms. Hardee’s one day of unlicensed
care as a basis for revocation. Moreover, the Department is not claiming




that revocation should be affirmed because Ms. Hardee provided a day of
unlicensed care during the period when her license was first suspended.

III. COUNTERSTATEMENT OF CASE

A. The Department Issues Orders Suspending And Revoking Ms.
Hardee’s License '

The State of Washington, Department of Early Learning
(hereinafter DEL or Department) summarily suspended the family home
child care license of Kathleen Hardee on July 6, 2006 after receiving a
report that her son William, who lived at the child care home, had sexually
molested a young child he was babysitting. Finding of Fact (FF) 2 and 3
(App. A at 16).* CP 834-835. The Department’s investigation showed
that the molestation had not involved a child at the child care, but it also
showed William had been left unsupervised with child care children,
contrary to specific plans submitted and agreed to by Ms. Hardee. CP

824-844, 847, 860, 834.

* The Final Order is attached as Appendix A. The first 15 pages of the final
decision simply reprint the argument of counsel for the record and do not reflect a
decision. The review judge’s Findings of Fact cited in this Statement begin on page 16.

Ms. Hardee does not assign error to individual findings, but her arguments do
imply that some of the findings are erroneous. See AB at 9 (Assignment of Error 4,
assigning error to findings that Ms. Hardee left William unsupervised, that there was an
unauthorized person living at the home, and regarding Ms. Hardees’s one day of
unlicensed daycare). See also AB at 42-45 (making argument regarding lack of
~ substantial evidence for those findings). Findings 2 and 3 and several others are not
specifically disputed and do not fall within the scope of Ms. Hardee’s assignment of error
or arguments claiming a lack of substantial evidence.



On November 9, 2006, the Department ordered revocation of Ms.
Hardee’s license. FF 5 (App. A at 17). In addition to details of the
licensing history that documenfed the need to prevent William from
having unsupervised contact with the children, the revocation letter cited
Ms. Hardee’s failure to adhere to her safety plan and failure to notify the
Department or condﬁct proper background checks bn individuals with

. access to’the child care children. The Department concluded from the
violations cited that Ms. Hardee did not have the character necessary to
continue as a child care provider.
B. Administrative Adjudication Of Ms. Hardee’s Api)eal

Ms. Hardee contested the licensing. action. An initial hearing
occurred May 7-1 O,. 2007, before Administrative Law Judge (ALJ) Rynold
Fleck. CP 324. An initial order was entered on August 14, 2007, which
would reverse the Department action. CP 324-333. Pursuant to the APA
and agency rules, the initial decision by the ALJ was subject to a petition
for review to an agency review judge. See‘ RCW 34.05.461 and.464;
WAC 170-03-0570. Review Judge Christine Stalnaker entered final
decision‘afﬁnning the license revocation. App. A.

The final order found two reasons for affirming the license
revocation. First, it found and concluded that “Department has proven

that [Ms. Hardee] violated her 2003 safety agreement and the terms of her



2004 waiver. The Department has proved that [Ms. Hardee] allowed
William to have unsupervised access to a child under her care.” CL 11
(App. A at 31). Second, the “Department has proven that the Appellant
lacks the personal characteristics an individual needs to provide care to
children” as required by WAC 170-296-140(2). CL 10 and 11 (App. A at
31). Based on this, the final order revoked the Family Home Child Care
license. App. A at 32.

1. The Violation Of The Safety Agreement And Waiver By
Allowing William Unsupervised Access To Children

Ms. Hardee’s son William has suffered with learning disabilities
and disciplinary problems in school. FF 7 (App. A, pp 16); CP 604-613.
By seventh grade, William had psychotic symptoms that were “prétty
severe.” FF 7 (App. A, pp 16); CP 994. When he was 13, in 2001, he
showed a child care child how to start a fire with an aerosol can. FF 8
(App. A, pp 16); CP 608, 658. In August 2001, William was convicted of
harassment, intimidating a student, and assault for threatening a person
with a knife at school. FF 8 (App. A, pp 16); CP 661-662. He was
receiving mental health services and taking a regimen of drugs for ADHD
and bi-polar disorder, and receiving other therapy. FF 9 (App. A, pp 17);

CP 992-996.



As of November 2001, the Deparfment notified Ms. Hardee that
William could not be on the licensed premises during child care hours. FF
10 (App. A, pp 17); CP 422. The Department emphasized that this was a
serious requirement and a violation wéuld result in “an immediate
revocatidn” of her license. Id. Ms. Hardee responded by providing a
supervision plan for William to the Department’s licensing representative.
FF 10 (App. A, pp 17); CP 423, 660-661. The Department received
numerous referrals regarding family violence during 2000-02 related to
William. FF 11 (App. A, pp 17-18); CP 424-433, 590.

By 2002, the Department had revoked Ms. Hardee’s license, citing
numerous episodes of violence between William and Ms. Hardee,
William’s behavior and volatility, including William’s threats to other
children in school, and his interaction with child care children. FF 12
(App. A, pp 18); CP 424-433. The 2002 revocation was withdrawn when
William left the home to receive treatment in a home providing psychiatric
care and schooling. CP 614, 670-671.

When William returned to live at Ms. Hardee’s child care in March
© 2003, the Department immediately informed her that she was required to
prevent William from having unsupervised contact with the child care
children. FF 13 (App. A, pp 18); CP 441, 670-671. Ms. Hardee agreed to

and submitted a safety plan where William would “not be allowed any



unsupervised contact with the child care children.” FF 14 (App. A, pp 13-
19); CP 442-445.

In May 2004, the Department’s representative again communicated
with Ms. Hardee about the importance of not allowing William
unsupervised access. FF 15 (App. A, pp 19); CP 707-708. In October
2004, Ms. Hardee asked the Department for a waiver of the regulations
that disqualified William from bring present in tﬁe home during child care
hours (based on his earlier conviction). FF 16 (App. A, pp 19-20); CP
448-449, 622-625, 927. Again, Ms. Hardee proposed, and the Department
accepted, terms where William would not have any unsupervised contact
with child care children, and that the waiver be “ongoing”. FF 16; (App.
iA, pp 20) CP 448-449, 626-627. |

On July 5, 2006, charges of child molestation led to investigations
by the King County Sheriff and CPS investigator, Mack Junior. FF 19
(App. A, pp 20) CP 470-476, 483, 831-834. The CPS investigation led to
statements by several child care parents who reported seeing William
unsupervised and watching children without Ms. Hardee present. FF 20;
(App. A, pp 20) CP 471-472, 479-481, 638-639, 643, 656. For example,
one mother reported to the investigator about three or four occasions
where William was alone with child care children and Ms. Hardee was

running errands. Id.



Another incident involved William diapering a young girl. A
father testified that when arrived to pick up his child, Ms. Hardee told him
his daughter was being changed. When he went to the changing room, he
found William alone, changing his two and a half year old daughter’s
diapers. FF 25 (App. A, pp 22); CP 684-686. When Ms. Hardee saw the
father going to the changing area, she rushed to the room ahead of him.
Id.  The father was very concerned to see a teen boy changing h;s
daughter. FF 25 (App. A, pp 22); CP 690.

In finding and concluding that William had had unsupervised
contact with the child care children, the Review Judge determined that the
father’s version of the incident was more credible than Ms. Hardee’s
explanation denying that William had been alone with the child. FF 29
(App. A, pp 24). The Review Judge provided specific reasons for
rejecting the ALJ’s finding that Ms. Hardee had William in her view at all
times. First, the Review Judge recognized from the record that Ms.
Hardee’s account was impossible; she could not both see the father enter
the home and have William under direct supervision. CL 4 (App. A, pp
26). The Review Judge also acknowledged her obligation to consider the
ALJ’s opportunity to observe witnesses, but noted that the ALJ did not

address the two different accounts of William having unsupervised contact



while diapering the child, necessitating findings on that point. FF 29, CL
6 (App. A, pp 24, 27).°
2. The Violation Of WAC 170-296-140(2) Showing That
Ms. Hardee Lacked Important Personal Characteristics
Necessary To Providing Child Care

The Review Judge also affirmed license revocation based on
findings and conclusions that Ms. Harde_e had demonstrated a lack of
important personal characteristics necessary for a child care licensee. This
related in part to the finding, made by both the Review Judge and the ALJ,
that unknown persons had been seen at the child care home. FF 20-23, CL
8-9 (App. A, pp 20-21; 27-28); CP 327, 331.

As the Review Judge noted in her findings and conclusions, many
individuals had reported unknown persons observed in the child care, and
Ms. Hardee herself provided some verification of this. FF 20-23, CL 8-9
(App. A, pp 20-21; 27-28), CP467, 470-476, 479-481, 638-639, 643, 656.
Parents Mr. S, Ms. E, and Ms. B all reported to Investigator Junior that
unknown males were seen in the child care home, during child care hours.
Id. Mr. S and Ms. E also testified about this at the hearing. FF 21-22
(App. A, pp 21); CP 470-476, 479-481, 683, 691, 789-790. Individuals

seen by the parents included a couple of older gentlemen, a man Ms.

3 William’s unsupervised contact with the child during the diapering was further
supported by reasonable inferences from the evidence that other parents had reported
seeing William alone with the children in the past.
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Hardee told Ms. E was “staying” there, and a person Ms. B. remembered
as “Joe”. Id. Ms. Hardee identified “Joe” in her testimony as a friend of
her son’s, but denied Joe was ever in the home during child care hours.
FF20 (App. A, pp 20-21); CP 470-476,'479-481, 603, 1008-1009.

Both the Review Judge and the ALJ acknowledged that people
were seen on the premises, but while the ALJ attached. no legal
significance to those facts, the Review Judge engaged in an analysis. She
concluded that these facts were ‘a problem for a child care provider,
cofnpared to a person making typical use of their residence. CL 8-9 (App.
A, pp 28-30). The Review Judge explained that it was the distraction of
these visitors and the focus on the provider’s, rather than the children’s,
needs that was concerning and showed a lack of consideration for the
children. Id.

The Review Judge’s finding that Ms. Hardee lacked the
appropriate characteristics to be a child care pr&vider was also based on
the uncontested fact that William was present for large portions of the
child care day and provided extensive hands on care for the children. CL
9 (App. A, pp 29-30). This was despite William’s long-standing mental
health history and disturbing behaviors, the clear indications from the
Department that William was not qualified to have unsupervised access to

children, and the lack of approval for him to be a child care assistant. /d.

11



The Review Judge concluded that Ms. Hardee’s consistent choice
to meet her own needs rather than those of the children by having William
and unknown others in close proximity demonstrated that Ms. Hardee
lacked the personal characteristics required of child care providers. Id.

C. Superior Court Proceeding

Ms. Hardee sought judicial réview at the superior court, making
arguments similar to the arguments presented to this Court. CP 1-152.
The superior court affirmed the Review Judge’s final decision. CP 1199-
1200. Ms. Hardee filed a timely notice of appeal. CP 1219-1222.

| IV. ARGUMENT
A. Standard of Review

RCW 34.05.570(3) governs this appeal.6 Under this statiite, the

appelléte court directly reviews the final agency action, giving deference

to agency findings of fact and affirming them when based on substantial

6 The court shall grant relief from an agency order in an adjudicative

proceeding only if it determines that:

(a) The order, or the statute or rule on which the order is based, is in violation of
constitutional provisions on its face or as applied,

(b) The order is outside the statutory authority or jurisdiction of the agency
conferred by any provision of law;

(c) The agency has engaged in unlawful procedure or decision-making process,
or has failed to follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;

(e) The order is not supported by evidence that is substantial when viewed in
light of the whole record before the court, which includes the agency record for
judicial review, supplemented by any additional evidence received by the court
under this chapter; or

* * *:or

(i) The order is arbitrary or capricious.
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evidence, and applying de novo review to questions of law. E.g
Heinmiller v. Dept. of Health, 127 Wn.2d 595, 601, 903 P.2d 433 (1995).
The burden is on Ms. Hardee to show that the final agency action
is invalid. See RCW 34.05.570(1)(a) (burden is on party claiming
invalidity of agency action). Here, the final agency decision is by Review
Judge Stalnaker, who issued a Review Decision and Final. Order on
January 18, 2008. Heinmiller, 127 Wn.2d at 601 (where there are changes
in an ALJ's findings and conclusions, “the review judge's findings and
conclusions are relevant on appeal.”); see also RCW 34.05.464(2) and (7)
(authorizing “final orders” by reviewing officers); WAC 170-03-0660(1);
WAC 170-03-0020(10); RCW 34.05.542(2) (judicial review of an
adjudicative proceeding must occur 30 days after the “final order.”).”
Under the error of law staﬁdard, the court may substitute its
conclusions for that of the agency, but the court affords substantial weight

to an agency interpretation of a statute it is charged with administering:

" In passing and with no analysis, Ms. Hardee claims that Ongom v. Dep t. of Health,
159 Wn.2d 132, 104 P.3d 1029 (2006) requires this court to review the ALJ’s initial
order. AB at28. She is incorrect. As a practical matter, the Court must review the final
order because it is the final order that revokes her license. Second, Ms. Hardee simply
mischaracterizes Ongom. That case reviewed an order by the Department of Health
under WAC Chapter 246-10. Presiding officers were authorized to issue final orders
subject to judicial review. See WAC 246-10-102; WAC 246-10-605. The presiding
officer entered such a final order, which the Court described as a “Findings of Fact,
Conclusions of Law and Final Order.” Ongom, 159 Wn.2d at 136. There was no final
order by a Review Judge and thus Ongom provides no authority for Ms. Hardee’s
assertion that judicial review defers to factual findings in an initial order.
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Where the legislature charges an agency with the

administration and enforcement of a statute, we give the

agency's interpretation of the statute, as well as the agency's

own rule, "great weight in determining legislative intent."
Waste Mgmt. of Seattle, Inc. v. Util. & Transp. Comm'n, 123 Wn.2d 621,
628, 869 P.2d 1034 (1994). Here, the Department’s interpretation of its
licensing requirements should be given weight. The Department is
charged with providing comprehensive licensing and regulation of child
care operations in Washington. RCW 43.215.200-.370. DEL has the
agency expertise to apply and interpret RCW Ch. 43.215 and the
regulations promulgated in support of that chapter, found at WAC Ch.170.

B. The Preponderance Of Evidence Standard Does Not Violate
Due Process Rights Of A Home Child Care Licensee

RCW 43.215.300(2) states:

In any adjudicative proceeding regarding the denial,

modification, suspension, or revocation of any license

under this chapter, the department's decision shall be

upheld if it is supported by a preponderance of the

evidence. [Emphasis added.]

Appellant argues that conclusion in Ongom regarding the burden
of proof for agency actions under the Uniform Disciplinary Act for health
care providers should apply to her DEL revocation action. AB at 29. Her
argument necessarily asks this Court to conclude that the statutory burden

of proof in RCW 43.215.300 is unconstitutional.

14



RCW 43.215.300(2) is presumed constitutional and should not be
overturned without a sh/owing that the statute is unconstitutional beyond a
reasonable doubt. Retired Pub. Employees Council of Wash. v. Charles,
148 Wn.2d 602 , 623, 62 P.3d 470 (2003). Ms. Hardee has not met her
burden to show that the legislation denies her due process.

1. The Preponderance Burden Is Constitutional In Light

of the Interests Involved And The Minimal Risk Of An
Erroneous Licensing Decision

Due process is a flexible standard designed to ensure fairness to all
litigants and balance thé competing interests of the parties. Morrissey v.
Brewer, 408 U.S. 471, 481, 92 S. Ct. 2593, 33 L. Ed. 2d 18 (1976). As
éutlined in Matthews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed.
2d 18 (1976), the procedures required by the constifuﬁon are not rigidly
set, but reflect the nature of the proceeding.8 To guide the evaluation of
due process claims in the administrative setting, Matthews v. Eldridge
described a bélancing test that is regularly used by Washington courts:

First, the private interest that will be affected by the official

action; second, the risk of erroneous deprivation of such

interest through the procedures used, and the probable

value, if any, of additional or substitute procedural
safeguards; and finally, the Government’s interest,

§ Ms. Hardee makes no argument that procedural rights would be different under the state
constitution. In any event, Washington courts have consistently used the federal standard
in analyzing due process claims and held that the state constitution provides no higher
level of protection in the area of due process. State v. Manussier, 129 Wn.2d 652, 679,
921 P.2d 473(1996); City of Bremerton v. Widell, 146 Wn.2d 561, 579, 51 P.3d 733
(2002).
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including the function involved and the fiscal and
administrative burdens that the additional or substitute
procedural requirement would entail.
Matthews, 424 U.S. at 334-335. When these considerations are applied,
the Court should hold application of the preponderance of evidence
standard does not deny due process.
a. ‘A Family Home Child Care License Creates
Limited And Conditional Interests In The
Licensee

The first prong of Matthews analyzes the private interest affected.
Here, it is Ms. Hardee’s interest in the license approving her family home
child care facility. The private interest in such a license is limited by the
nature and extent of the privilege it conveys.

The United States Supreme Court has required a higher standard of
proof under the Due Process Clause only when the private interest
involved liberty (such as avoiding confinement) or involved a fundamental
right (such a parental rights). See e.g. In re Winship, 397 U.S. 358 (1970)
(déclaration that juvenile delinquent and subject to detention, “complete
loss of personal liberty” required proof beyond a reasonable doubt);
Addington v. T exas, 441 U.S. 418 (1979) (commitment to psychiatric
hospital requires clear and cogent evidence); Santosky v. Kramer, 455 U.S.

745 (1982) (termination of parental rights, complete destruction of

fundamental right of parent to raise child, requires clear and convincing
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evidence). For private interests that are not fundamental rights and liberty
interests, the Court sustains use of the preponderance standard.

For example, in Rivera v. Minnich, 483 U.S. 574 (1987), the Court
upheld a state statute requiring a preponderance of the evidence when
establishing paternity. The private interest was significant: “avoiding the
serious economic consequences that flow from a court order that
 establishes paternity and its correlative obligation to provide support for
the child.” Rivera, 483 U.S. at,580. The Court, however; rejected the
argument that the “social stigma resulting from an adjudication of
paternity” should compel a higher standard of proof. Id. at 585 (Brennan,
J., dissenting). | |

Vance v. Terrazas, 444 U.S. 252, 100 S. Ct. 540, 62 L. Ed. 2d 461
(1980) also confirms that very important private interests do not compel a
higher standard of proof. Vance érose after the U.S. Supreme Court had
first determined that clear, cogent, and convincing evidence was required
for expatriation proceedings, in the absence of a specific burden of proof.
See Niskikawa v. Dulles, 356 U.S. 129, 133, 78 S. Ct. 612, 2 L. Ed. 2d 659
(1958). Congress subsequently specified a preponderance of evidence
standard for expatriation. Vance found that the preponderance standard
met due process. “[E]xpatriation proceedings are civil in nature and do-

not threaten a loss of liberty.” Vance, 444 U.S. at 266. A home child care

17



license 1is undeniably‘ a less weighty private interest compared to
expatriation. See Schneiderman v. United States, 320 U.S. 118, 122
(1943) (United States citizenship is “the highest hope of civilized men.”)

Ms. Hardee’s argument fails to confront the relevant precedent.
She simply urges the Court to expand Nguyen and Ongom case to her case.
Ongom and Nguyeﬁ, however, involve distinguishable private interests.
The home child care license in question is not a medical license allowing a
person to practice a profession statewide. Instead, it is a premises license
that may be issued with only minimal training for the child care provider.
See WAC 170-296-1410(5)(d)(requiring 20 hours of training within 6
months of licensure). The license is dependent on the facility and its
equipage; it does not transfer to a new address if the licensee moves. See
RCW 43.215.205; WAC Ch. 170-296. RCW 43.215.260; WAC 170-296-
0020. The license can also be denied if another person in the home, not the
applicant, is unsuitable for contact with children. WAC 170-296-0215. The
home child care license is thus limited and supervised.

A second striking difference between a home child care license and
the licenses in Nguyen and Ongom is the statute requiring a preponderance of
evidence standard, RCW 43.215.300(2). The legislature specifically states
an intent “[t]o safeguard and promote the health, safety, and well-being of

children receiving child care and early learning assistance, which is
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paramount over the right of any person to provide care”. RCW
43.215.005(3)(c). See also pp 21-23, below (discussing state interests
advanced by the preponderance standard).

Under this precedent, the preponderance of evidence should not be
overturned based on the private interest of Ms. Hardee in her home child
care license. The regulatory scheme creates only a limited and conditional
interest in such a license; an interest subordinate to safety of children in the
facility. Ongom and Nguyen do not require this Court to assign a weight to
the private interest that compels a higher étandard of proof.

b. Ample Procedural Safeguards Make An
Increased Burden Of Proof Unnecessary

The second Matthews factor examines the risk of erroneous
deprivation by the procedures used. Here, a home child care licensee
enjoys significant due process protections that are sufficient to guard
against wrongful revocation. Providers receive a de novo hearing before
an impartial quasi-judicial hearing officer; they are able to have counsel or
other representation on their behalf; they may introduce evidence, cross-
examine witness, and present argument; they receive a written decision
stating the basis in law and fact for the decision; and the decision is on the
record subject to further administrative review and then judicial review.

WAC Ch. 170-03; RCW 34.05.
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If this Mathews factor asked only whether the additional process
sought might incrementally protect against erroneous deprivation of the
private interest, it always would favor greater procedural protection.
However, the second factor requires a comparison of probable outcomes,
asking the probable value of the additional procedural protection
‘compared to existing procedural safeguards. Matthews, 424 U.S. at 343-
349. Here, all Ms. Hardee does is speculate that a higher burden of proof
is more protective of liceﬁsees. She cannot show that anything added by a
higher burden of proof is particularly valuable in terms of avoiding
erroneous views of the facts, because she cannot show that the existing
procedures create a risk of an erroneous decision. |
c. A Higher Standard Of Proof Makes It More
Likely That Children Will Be Subjected To
Inadequate Home Child Care Providers
The third Matthews factor examines the governmental interest at
stake. The governmental interest is not merely the administrative costs
associated with a particular procedure, but the interest in the function
involved. Matthews, 424 U.S. at 334-335.
A standard of proof serves to distribute the risks of a decision. In

the licensing scheme of RCW Ch. 43.215, the legislature specifically

declared its intent:
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To safeguard and promote the health, safety, and well-
being of children receiving child care and early learning
assistance, which is paramount over the right of any person
to provide care;

RCW 43.215.005(3)(c) (Emphasis added). This purpose is consistent with
the generally understood power of a state government to regulate health,
safety, and welfare concerns within its boarders, and it is a concern accorded
great weight in balancing the interests of the state. Goldfarb v. Virginia
State Bar, 421 U.S. 773, 95 S. Ct. 2004, 44 L. Ed. 2d 572 (1975). In |
furtherance of this purpose, the legislature has adopted a preponderance of
evidence standard because it is Both fair to the licensee and it protects
children from inadequate licensees.

The legislature’s choice is reasonable in this context. Children
requiring éhild care are too young to meet their own needs without
supervision and too young to display the judgment required of adults.
Children may witness improper conduct at a child care, but be unable to
provide testimony due to their age, inability to retain and recall facts, and
their vulnerability in a hearing setting. Providers might be the only adults on
site capable of providing reliable information concerning compliance with
regulations or the safety of children in care. Thus, children in care are even
more vulnerable than the nursing home patients in Ongom, where other adult

professionals are in the facility. Children thus rely for their safety on a
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system that can take licensing action based on .the preponderance of
evidence. The preponderance standard allows the Department to pursue
worthy cases of license violations without concern that the lack of competent
adult eyewitnesses will compromise effective protection of children.

Again, Ms. Hardee does not coﬁﬁront fhis aspect of Matthews except .
to cite Nguyen. AB at 30. Based on Nguyen, she could suggest that the state
simply needs to spend more money to meet a higher standard.” Her private
interest cannot mandate that the state use its limited fiscal resources. Child
care licensors will regularly monitor child care homes every 10-18
months, but use complaints and investigations to focus the limited staff to
facilities requiring the greatest attention. CP 648-649, 912-914.
Moreover, money does not necessary address the issue. More staff visits
would not make children more capable witnesses or overcome the fact that
the providers are typically the only adults on-site.

In the end, an increased burden of proof would result in fewer
licensing actions against inadequate providers and create a higher risk that

children will be subjected to inadequate care. The interest of the state in

? The language in Nguyen that purports to say the third Matthews factor examines only
fiscal considerations is inconsistent with the clear language of Matthews and other cases,
and departs from the typical analysis performed by Washington courts both before and
after that decision. See, e.g., City of Bremerton v. Hawkins, 155 Wn.2d 107, 110, 117
P.3d 1132 (2005); Born v. Thompson, 154 Wn.2d 749, 755-56, 117 P.3d 1098 (2005); In
re Harris, 98 Wn.2d 276, 286-87, 654 P.2d 109 (1982). This is one more reason that
Nguyen and Ongom should not be followed.
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protecting its most vulnerable citizens fully justifies the Legislature’s
decision to adopt a preponderance of evidence standard. The preponderance
of evidence standard of RCW 43.215.300(2) does not deny due process.

2. Nguyen And Ongom Are Wrongly Decided And Should
Be Reversed '

Ms. Hardee relies entirely on Nguyen and Ongom to claim that .due
process requires a clear, cogent, and convincing standard of proof for child
care licensing. For the above reasons, the Due Process Clause does ot
require a higher standard of proof when the Matthews factors are applied to
this type of license. In the alternative, the Court should recognize that
Nguyen and Ongom dé not represent sound constitutional analysis and
should be repudiated.

While the doctrine of .stare de;'isis ensures st_ability in case law,
Washington courts will abandon a previousiy established rule upoh a clear
showing that the rule is incorrect and harmful. See e.g. Riehl v.
Foodmaker, fnc., 152 Wn.2d 138, 147, 94 P.3d 930 (2004). Here, the
salient reasons for abandoning Nguyen and Ongom are set forth in
dissents. See Ongom 159 Wn.2d at 151 (dissent by Owens, J.) 10 As
Justice Owens and Justice Madsen both explain, the rule articulated in

-Nguyen (and then Ongom) is at odds with due process and with the state’s

!0 The majority in Ongom did not squarely reject the invitation to overrule
Nguyen, it instead did not reach that question because it was not properly raised in the
petition for review. 159 Wn.2d at 137, n. 3.
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power and duty to protect citizens from incompetent or abusive practitioners.
The continuing harm from such cases is addressed by Justice Madsen:
As a result of this court's decision in Bang Nguyen v.
Department of Health, 144 Wn.2d 516, 29 P.3d 689 (2001),
some of this state's most vulnerable citizens are now even
more at risk for abuse. Alzheimer's patients like the victim
in this case, along with the developmentally disabled,
mentally ill, and the elderly depend for their care on people
licensed under chapter 18.88A RCW. Many of these
citizens lack the ability to speak out or be heard when they
suffer abuse from caregivers. Instead of protecting these
vulnerable citizens, the majority of the court tips the
balance of protection in favor of the licensee and against
these vulnerable citizens.
Ongom 159 Wn.2d at 144 (dissent by Madsen, J.) This ongoing harm
would be rectified by reversal of the decisions and affirmation that the
Legislature can authorize a preponderance of evidence standard in medical

licensing and discipline cases.

a. Nguyen And Ongom Mistakenly Equate The
Licensing Privilege With Liberty Interests Cases

A primary difficulty with Nguyen and Ongom is those cases place a
- professional license on par with such fundamental rights as reproduction,
association, and religious practice, rather than with the more mundane
property interests in a business license under a regulatory system.  Ms.

Hardee cites Conn v. Gabbert, 526 U.S. 286, 291-292, 119 S. Ct. 1292,
143 L. Ed. 2d 399 (1999) for the proposition that the Supreme Court

recognized the right to an occupation as a full-fledged liberty interest
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deserving a high level of due process protection. Ms. Hardee fails to
quote the Court’s statement in full, blurring the Court’s statement,

In a line of earlier cases, this Court has indicated that the
liberty component of the liberty component of the
Fourteenth Amendment's Due Process Clause includes
some generalized due process right to choose one's field of
private employment, but a right which is nevertheless
subject to reasonable government regulation. . . .

Id. (Emphasis added). In no case does the Court hold that there is a liberty
interest in engaging in a business without reasonable regulation. Instead, the
rational basis test is consistently been applied to regulations impacting the
right to choose a proféssion or operate bﬁsinesses, confirming that such

interests are not fundamental rights for constitutional purposes.“

1 As summarized in Justice Madsen’s dissent: “[T]he. Supreme Court has made clear

that “rational basis review” is the appropriate standard for reviewing such government
licensing regulations. Barry v. Barchi, 443 U.S. 55, 61-62, 67-68, 99 S. Ct. 2642, 61 L.
Ed. 2d 365 (1979) (applying "rational basis" test in the equal protection and due process
context to licenses for horse trainers). See also Medeiros v. Vincent, 431 F.3d 25,29 n.3
(1st Cir. 2005) (it is "well settled" that there is no fundamental right to pursue a
livelihood or occupation, and "legislation or regulation impinging upon such a right
therefore is subject only to 'rational basis' review, rather than 'strict scrutiny' "); Cornwell
v. Cal. Bd. of Barbering & Cosmetology, 962 F. Supp. 1260, 1271-72 (S.D. Cal. 1997)
(substantive due process challenges to regulations of occupations are "subjected to
rational basis review," and "[t]he regulation may only be struck down if there is no
rational conmection between the challenged statute and a legitimate government
objective"); Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 313-14, 96 S. Ct. 2562, 49 L. Ed.
2d 520 (1976) (no fundamental right to government employment and applying rational
basis review to restrictions on government employment); Schware v. Bd. of Bar
Examiners of N.M., 353 U.S. 232, 238, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957) (no
fundamental right to practice law); Nebbia v. New York, 291 U.S. 502, 527-28, 54 S. Ct.
505, 78 L. Ed. 940 (1934) (the right to work in a particular profession or trade is a
protected right and subject to rational regulation); Dittman v. California, 191 F.3d 1020,
1031 (9th Cir. 1999) (applying rational basis review to requirements for acupuncture
license); Meyers v. Newport Consol. Joint Sch. Dist. No. 56-415, 31 Wn. App. 145, 639
P.2d 853 (1982) (holding that the right to employment is not fundamental and applying
rational basis review); In re Revocation of License to Practice Med. & Surgery of
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b. Nguyen And Ongom Err By Undervaluing The
Governmental Interest In The Preponderance
Standard

Both Nguyen and Ongom err in analyzing the governmental interests
in the preponderance standard. The error skews the entire Matthews
balancing in favor of a higher burden than required by due process. As

Justice Owens wrote:

The third factor of the Mathews test is “the Government's
interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute
procedural requirement would entail.” Id . (emphasis
added) (citing Goldberg v. Kelly, 397 U.S. 254, 263-71, 90
S. Ct. 1011, 25 L. Ed. 2d 287 (1970)). The Nguyen
majority held that this third factor only “relates to practical
and financial burdens to be imposed upon the government
were it to adopt a possible substitute procedure” and “does
not relate to the interest which the government attempts to
vindicate through the procedure itself.” 144 Wn.2d at 532
(emphasis added). In other words, the Nguyen majority
limited the scope of the third Mathews factor to
administrative and pecuniary concerns. Such a limitation is
contrary to the language used in Mathews, in which the
Court described the third factor as “the Government's
interest, including the function involved.” 424 U.S. at 335
(emphasis added). '

Ongom, 159 Wn. 2d at 152 (dissent by Owens, J.). Further, as noted in
footnote 9, above, the Nguyern majority approach to the third factor is
contrary to precedent before and after Nguyen. It is also significant that the

Washington Supreme Court stands alone. In our research, we have found

Kindschi, 52 Wn.2d 8, 319 P.2d 824 (1958) (applying rational basis review to license
revocation). Ongom, 159 Wn.2d at 146-47.
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no other decision holding that the preponderance standard violates the Due
Process Clause in this context.'

c. Nguyen Was Not Supported By The Cases It
Cites

- Nguyen held that due précess requires clear and convincing proof

- for medical licensing actions based on cases decided on peculiar state
constitutional grounds rather than the Due Process Clause. See Nguyen,
144 Wn.2d at 521 n.3. In Johnson v. Board of Governors of Registered

. Dentists, 913 P.2d 1339, (Okla. 1996), the court explained: “Because of
the penal nature of disciplinary proceedings involving a professional
license, the Oklahoma Constitution requires that the clear-and-convincing
standard be applied in such disciplinary proceedings.” Johnson, 913 P.2d
at 1346. In Painter v. Abels, 998 P.2d 931 (Wyo. 2000), the court stated:
“As a result, we hold [the preponderance standard] is also unconstitutional
on due process grounds. This holding arguably gives Wyoming licensees
greater due process protection than is required by the United States

Constitution.” Painter, 998 P.2d at 941 (citation omitted)."?

12 gee Appendix B, listing national cases.

1 Nguyen also relied upon Silva v. Superior Court, 14 Cal. App. 4th 562, 17 Cal.
Rptr. 2d 577 (1993); Ettinger v. Board of Medical Quality Assurance, 135 Cal. App. 3d
853, 185 Cal. Rptr. 601 (1982); Rife v. Department of Professional Regulation, 638 So.
2d 542 (Fla. Dist. Ct. App. 1994); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Inre
Zar, 434 N.W.2d 598 (S.D. 1989); Mississippi Board of Nursing v. Wilson, 624 So. 2d
485 (Miss. 1993); and Davis v. Wright, 503 N.W.2d 814 (1993). Nguyen, 144 Wash. 2d
at 522 n.3. However, none of these decisions involve the Due Process Clause. Rather, in
the absence of a legislatively established standard of proof, these courts selected a
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No other court has ruled that the Due Process Clause prevents a
legislature from adopting a preponderance of evidence standard in the
instant case, or in a case like Nguyen or Ongom. If those cases are read to
require a higher burden of proof for revoking a home child care license,
those cases should be revisited and overruled.

C. Ms. Hardee Does Not Demonstrate That Review By A Review
Judge Demonstrated Bias Or Violated The Appearance Of
Fairness Doctrine
Ms. Hardee attacks the final decision by arguing that the review

judge violated the appearance of fairness doctrine or exhibited bias. AB at

32-33. Her argument that the Review J udge was biased, however, consists

primarily of an assertion that bias is shown because the Review Judge

entered findings against her, which she argues are not supported by the
record. AB at 34. She also argues that the appearance of fairness is
violated .by the Review Judge’s “decision to ignore the ALJ’s findings”

and because the Review Judge is an employee of the Department. These

arguments regarding bias and appearance of faimess are without merit."*

standard of proof based on their views of appropriate public policy, not the Due Process
Clause. ‘

4 Ms. Hardee’s argument also includes a statement that the two-tiered review
set forth in RCW 34.04.464(4) is unconstitutional. She does not support her assertion of
unconstitutionality with any citation to relevant authority and therefore there is no
constitutional argument to address.
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1. No Bias Claim Is Preserved

A litigant’s failure to assert a timely objection concerning a judge’s
or administrative tribunal’s qualifications to hear a matter precludes
consideration of the issue on appeal. Hill v. Dep’t of Labor & Indus., 90
Wn.2d 276, 279280, 580 P.2d 636 (1978). The Hill court explained:

The same common-law rules of disqualification for conflict

of interest as apply to judges also apply to administrative

tribunals, but the objection must be raised or it will be

deemed waived. ’
Id. (citations omitted) This rule applies whether disqualification of the
judge is sought under statute or based upon due process grounds. Brauhn
v. Brauhn, 10 Wn. App. 592, 597, 518 P.2d 1089 (1974). The reason
underlying this rule was explained in Brauhn:

Were the rule otherwise a litigant, notwithstanding his

knowledge of the disqualifying factor, could speculate on

the successful outcome of the case and then, having put the

court, counsel and the parties to the trouble and expense of

the trial, treat any judgment entered as subject to successful

attack.
Brauhn, 10 Wn. App at 597-598. Ms. Hardee’s arguments are not

properly preserved.

2. Ms. Hardee Does Not Demonstrate Violation Of The
Appearance Of Fairness

Ms. Hardee may respond that until the Review Judge ruled, she

was not aware of bias or an appearance of fairness problem. This,
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however, merely helps illustrate that her arguments 1ack merit, being
rooted in her dissatisfaction with the ruling.

The appearance of fairmess doctrine applies to quasi-judi_cial
proceedings, and addresses concerns of a biased or potentially interested
decision maker. Hill, 90 Wn.2d at 279; State v. Post, 118 Wn.2d 596, 619,
837 P.2d 599 (1992). A judge must not just be impartial, but that judge
must also appear to be impartial. State v. Madrey, 8 Wn. App. 61, 70, 504
P.2d 1156 (1972). However, “[w]ithout evidence of actual or potential
bias, an appearance of fairness claim cannot succeed and is without
merit.” Post, 118 Wn.2d at 619 n. 8.

| The doctrine looks to an objective standard: would “a reasoﬁably
prudent and disinterested observer would conclude that all parties obtained
a fair, impartial, and neutral hearing.” State v. BilaZ, 77 Wn. App. 720,
722, 893 P.2d 674 (1995); In re Marriage of Davison, 112 Wn. App. 251,
257, 48 P.3d 358 (2002). Ms. Hardee has produced no evidence to meet
that standard.

In addition to criticizing the Review Judge’s decision, Ms. Hardee
claims an appearance of fairness violation is shown because the Review
Judge is employed by the State Department of Early Learning, but the ALJ
was employed by the Office of Administrative Hearings. AB at 34. She

cites no cases holding that administrative review by a reviewing officer
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employed by an agency violates the appearance of fairness doctrine or
results in an unconstitutional hearing. Instead, the law is to the contrary:

[T]he mere combination of adjudicative and investigation

powers in one agency, without more, would not be viewed

by a reasonably prudent and disinterested observer as

denying any party a fair, impartial, and neutral hearing.

Medical Disciplinary Board v. Johnston, 99 Wn.2d 466, 479-80, 663
P.2d 457 (1983). See also Nationscapital Mortgage Corp. v. Dep’t. of
Fin. Inst’s, 131 Wn. App. 723, 756-60, 137 P.3d 78 (2006) (agency head
who previously investigated a case that was later appealed and recused
himself from hearing the request for review could affirm appointment of
an alternate review officer).

Recently, the Washington Supreme Court rejected an argument
attacking the state energy facility siting agency because its members were
appointed by a state agency that had a position on the underlying wind
farm project. Residents Opposed to Kittitas Turbines v. EFSEC, __ Wn.
2d _,197 P.3d 1153, 1172 (2008). The court held that “the fairness of a
decision-making body is measured by how the legislature chose to
structure the administrative body.” /d. When that is applied to the APA,
it is clear that the legislature has allowed final decisions by agency heads

and designees of agency heads. RCW 34.05.425(1)(a),(b) (agency head

may preside or appoint presiding officer; RCW 34.05.464(2) (agency head

31



may appoint persons to review final orders). This choice makes sense
because the whole purpose of the process is to achieve a final decision of
the agency itself, prior to judicial review.

There is no merit to the claim that a review judge violates the
appearance of fairness because she is appointed by the agency head. Nor
is there any objective appearance of bias."

D. The Review Judge Entered A Final Order Consistent With
Authority Expressly Provided By Statute And Rule

Ms. Hardee makes a number of arguments regarding the actions of
the reviewing officer that are inconsistent with the plain lé,nguage of the
statute that empowers a reviewing officer. Ms. Hardee shows no error
based on the Review Judge’s exercise of the authority allowed by statute
and.rule.

1. Ms. Hardee’s Attacks On The Review Judge Procedure
Are Contrary To RCW 34.05.464

RCW 34.05.464(4) expressly provides that a reviewing officer
exercises the same power as the initial ALJ, giving deference to the

ALJ’s opportunity to observe witnesses:

!5 Ms. Hardee also asks the Court to consider an argument that there was bias
because of her advocacy for child care owners, her training work, or union work. AB at
35. Ms. Hardee attempts to go beyond the record on judicial review, contrary to RCW
34.05.562, which limits judicial review to issues presented below. Appellant has not met
the burden for introducing new evidence on appeal. On the record, there is no merit to
Ms. Hardee’s unsupported allegation of bias. Her argument is simply a bald statement in
a brief, raising a theory not presented below.
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The reviewing officer shall exercise all the decision-

making power that the reviewing officer would have had to

decide and enter the final order had the reviewing officer

presided over the hearing, except to the extent that the

issues subject to review are limited by a provision of law or

by the reviewing officer upon notice to all the parties. In

reviewing findings of fact by presiding officers, the

reviewing officers shall give due regard to the presiding
officer's opportunity to observe the witnesses.

The next subsection of .464 confirms the breadth of this review
power: the “reviewing officer shall personally consider the whole record
or such portions of it as may be cited by the parties.” RCW 34.05.464(5).
The statute requires the reviewing officer’s final order to include all the
matters required of an initial order. RCW 34.05.464(8), citing RCW
34.05.461(3). |

This statutory language defeats Ms. Hardee’s major premise that
“the review judge had no authority to reverse the ALJ and enter contrary
findings based upon her own view of the evidence and of Ms. Hardee’s
credibility.” AB at 35. The statute eXpressly authorizes the review judge
to take such action requiring only “due regard” be given to the ALJ’s
observation of witnesses. RCW 34.05.464(4). Thus, there is no merit to
"Ms. Hardee’s statements that Review Judge Stalnaker “ignored” the ALI’s
findings, and Ms. Hardee’s label of “de novo” is irrelevant. E.g. AB at 38.

Her theory — that only the ALJ can weigh evidence, assess credibility, and

find facts — is wrong. AB at 27, 38-41.
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Ms. Hardee then misreads the Department of Early Learning rules
addressing the ALJ’s portion of the administrative review process,
providing guidelines for ALJ conduct during a hearing. See WAC 170-03-
0400(2). These regulations are focused on the first portion of review and
do not addres‘s or limit the authority of the review judge. The power of a
review judge in the DEL process is in WAC 170-03-0620. That
regulation, consistent with RCW 34.05.464, gives the reviewing authority
the same powers as the ALJ, requiring due regard to the ALJ ;s ability to
observe witnesses.

No procedural or legal error is presented by Ms. Hardee’s
argument that the Review Judge evaluated the evidence differently and
considered hearsay evidence. Neither RCW 34.05.464 nor WAC 170-03-
0620(1) contain any strictures on the review judge’s ability to consider
evidence, including hearsay, previously admitted into the record.

Nor is the requirement that the judge give due regard to the ALI’s
observaﬁon of witnesses a requirement that a reviewing officer never
enter credibility findings of their own, or a bar on the rejecﬁon of
credibility findings or other findings in an initial order. This is illustrated
by Regan v. Dep'’t of Licensing, 130 Wn. App. 39, 49, 121 P.3d 731
(2005). The court held that a reviewing officer may reverse even explicit

credibility findings of an ALJ:
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As the reviewing officer, the Director has the ability and
the right to modify or to replace an ALJ's findings,
including findings of witness credibility. See Tapper [v.
Employment Security Dept.], 122 Wn2d at 405-06
(holding that RCW 34.05.464(4) vests final authority in
the agency head, including the decision making power of
the hearing officer, and the agency head may modify or
replace an ALJ's findings). We note thatt RCW
34.05.464(4) required reviewing officers to give “due
regard” to the presiding officer's opportunity to observe
the witnesses.

‘This rule did not mean, however, that the statute required
the Director to defer the ALJ's credibility determinations.
Rather, the statute authorized the Director to make his own
independent determinations based on the record.

Regan, 130 Wn. App. at 59. |
2. State Cases Cited By Ms. Hardee Do No Support Her
Arguments To Limit A Review Judge’s Statutory
Authority ' ,
Ms. Hardee interprets the phrase “due regard” very broadly, citing
Costanich v. Dep’t. of Social and Health Services, 138 Wn. App. 547,
156 P.3d 232 (2007), reversed in part by Costanich v. Dep’t. of Social
and Health Services, 164 Wash.Zd 925, 194 P.3d 988 (2008). AB at 38.
Costanich found a DSHS review judge at fault for substituting hié
judgment for that of the ALJ in several credibility determinations. But
Costanich applied a different legal standard, WAC,.388-02-O600(2)(0).
That DSHS héan'ng rule applies specifically to findings of child

abuse/neglect under RCW 26.44, and it limits the DSHS reviewing
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judge’s authority more than the relevant DEL hearing rule applicable to
this case, WAC 170-03-0620. The court expressly held that its ruling
was based on the unique rule:
The review judge substituted his own view of the evidence
for the ALJ’s findings which are supported by substantial
evidence. This is clearly error under the deferential
standard that applies to appeals from the ALJ’s decision
about abuse allegations.
Costanich, 138 Wn. App. at 559 (emphasis added).
Ms. Hardee also cites two cases involving the Department of Labor
& Industries (L&I), which does not operate under the APA, and thus do not
provide guidance in interpreting RCW 34.05.464(4). AB at 38."® In this
case, review judge power is defined by RCW 34.05.464(4) and WAC 170-
03-0620(1). Under the statute and the regulation, Review Judge
Stalnaker, as the final agency decision maker and finder of fact,

appropriately considered the evidence and rendered findings supported by

substantial evidence. Ms. Hardee shows no legal error in this review.

'® The L&I cases, however, lend support to the Department’s application of its
hearing rules. The final L&I agency decision is made by the Board of Industrial Insurance
Appeals (Board); an entity which does not take witness testimony. RCW 51.52.106; RCW
51.52.104. TJudicial review is of the Board’s decision, even though the Board does not hear
witnesses. RCW 51.52.110. Thus, in Boeing Co. v. Heidy, 147 Wn.2d 78, 87, 51 P.3d 793
(2002), the court explains: “The superior court is an appellate court in appeals from the
Board” Boeing Co. v. Heidy, 147 Wn.2d 78, 87, 51 P.3d 793 (2002)(emphasis added).
Heidy does not imply that the relationship between a review judge and an ALJ is analogous
to an appellate court and trial court.
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3. The Federal Cases Cited By Ms. Hardee Are Not
Relevant

Ms. Hardee also relies on federal case law, but those cases do not
bear on the authority of a state reviewing officer under RCW 34.05.464.
Ms. Hardee relies primarily on Andrzejewski v. FAA, 548 F.3d 1257, 08
Cal. Daily Op. Serv. 14,692, 2008 Daily Journal D.A.R. 17,720 (2008).
She points out that the federal court remanded a matter where the agency
reversed the credibility findings of an ALJ. Andrzejewski, however, is
based on the precedents of the agency involved in that case, the National
Transportation Safety Board, Which failed to follow its own agency
decisions requiring deference to factual findings below. | Andrzejewski,
548 F.3d at 1260-1261. The Court did not analyze the federal APA in
Andrzejewski, and so the case provides no guidance here.'”
E. Substantial Evidence Supports the Findings |

1. The Final Order Provided Sound And Explicit Reasons
For Not Following The Initial Order

Ms. Hardee’s first argument is that substantial evidence does not
support the Review Judge’s conclusion that the ALJ had not properly
considered and applied all evidence. AB at 37; 42. Ms. Hardee suggests

that the Review Judge needed to show that the ALJ was dozing, sleeping,

17 Ms. Hardee’s reliance on J.P. v County School Board, 516 F.3d 254, 261 (4t
Cir. VA 2008) is similarly flawed. That case relates to a decision by the federal District
Court, similar to this state’s superior court, and not to a second-level administrative
reviewer.
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or not listening. AB at 42. As shown above, Ms. Hardee’s argument is
contrary to the statutory power of a review judge granted by
RCW 34.05.464 and WAC 170-03-0620(1).

Additionally, Ms. Hardee’s entire argument on this point is
misdirected; she is attacking an argument from the Department’s Petition
for Review of Initial Decision, which the Review Judge réproduced in its
entirety (along with Ms. Hardee’s response). See App. A pp. 1-10. Therc_e
is no need to seek substantial evidence for a Department argument that
characterized the initial order as nvot addressing the entire record.

2. Ms. Hardee Does Not Show A Lack Of Substantial

Evidence By Simply Pointing Out That Some Evidence
Is Hearsay '

Ms. Hardee’s second argument is a blanket claim that the final
order lacks substantial evidence because it relies on hearsay statements
given to the CPS investigator. She does not attack specific ﬁndings with
particularity. See RAP 10.3(g)(h). Her argument is a broad claim that
there is not substantial evidence if it relies in any way on statements in the
investigator’s feports. AB at 27; 42-43.

If, as in this case, hearsay is admitted into the record as allowed
under the DEL hearing rules, it can also be considered as part of the

substantial evidence relied upon by Review Judge Stalnaker. WAC 170-

03-0400(2); WAC 170-03-0620(1).  This is consistent with the
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administrative review process in general. RCW 34.05.452(1). The
presence of hearsay is not, standing alone, error.

Ms. Hardee also appears to afgue that the Review Judge cannot
make reasonable inferences from the evidence or consider circumstantial
evidence. To the contrary, inference is an accepted and common methéd
of judicial reasoning employed as a matter of necessity by every trier of
fact, even in criminal cases with a heightened burden of proof. See e.g.
State v. Bencivenga, 137 Wn.2d 703, 708-709, 974 P.2d 832 (1999).
Similarly, circumstantiél evidence 1s authorized in all judicial proceedings,
even criminal cases, and is given the éame weight as direct evidence.
State v. Liden, 138 Wn.2d 110, 118-119, 156 P.3d 259 (2007). There is no
bar on use of circumstantial evidence.

3. Ms. Hardee Argues A Legally Erroneous View Of The
- Requirement That William Not Be Unsupervised

In challenging the findings regarding William’s contact with child
care children, Ms. Hardee argues that the final order misinterprets the
prohibition on William’s contact with child care children. Ms. Hardee
relies on inapblicable authority which post dates the incident to argue that
auditory supervision was sufficient for William on June 14, 2006. She
cites the current version of the definition of unsupervised access, found in-

WAC 170-06-0020(10), Which does reference being within auditory range.
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AB at 39. This regulation was not in effect in June of 2006. When
William was diapering the child, WAC 388-06-0020 provided that:
“Unsupervised access” means that an individual will or
may be left alone with a child or vulnerable adult
(individual with developmental disability) at any time for
any length of time.

This definition was in effect from October 1, 2001 through July 2,
2006'%, and applies to the Department’s requirement in 2003, 2004, and
2005 that William would not have unsupervised access to child care
children. CP441-445, 448-452. A definition that came into existence
after the events in question is not relevant.

Ms. Hardee next relies on WAC 170-296-1360, a child care
regulation that relates to the required supervision of the children. AB at
39. WAC 170-296-1560 does not address supervision of individuals not
cleared to have unsupervised access to children; it simply provides for
how a child care provider should watch children in different
circumstances. It does not alter the requirements found in WAC 388-06-

0180(1), the regulation that disqualified William from unsupervised

access.19

18 See WSR 6-14-084, in which the emergency rules replacing WAC 388-06
were filed. The emergency rules were effective on the date of filing, July 3, 2006.

% The Department did allege that Ms. Hardee’s actions in leaving William
alone with children were a violation of WAC 170-296-1360 as well as WAC 170-296-
1410 (related to having qualified staff), but those allegations related to Ms. Hardee failing
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'Apart from the regulatory definitions, the licensing action here is
rooted in Ms. Hardee’s safety plan. That safety plan is based on the only
applicable definition at the time, WAC 388-06-0020. The condition
required that William not have unsupervised access. That condition was
a narrow exception to the general requirement that William was barred
from the home care facility. As an exception, it is proper to construe it
narrowly, not to broadly allow William to have directly contact with
children while alone in the changing room.

This is a case where the Department’s view of this legal
requirement should be given weight by a reviewing court. King County v.
Central Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 553, 14
P.3d 133 (2000). A construction of the safety plan which would allow
William to be alone with the children subj ec‘; to “auditory supervision” is
not supported by the plain language of the prohibition, by the régulationé,
or by the history of Ms. Hardee’s safety plan.

4. | Substantial Evidence Supports The Conclusion That

William Was Allowed Unsupervised Access To Child
Care Children
In this case, direct testimony shows that William had unsupervised

access to a child care child. Mr. S testified that Ms. Hardee left his

daughter alone with William in a different part of the home from where

to supervise the children in her care.  The regulation does not speak to her violation of
the prohibition against William having unsupervised contact with the children.
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she was sitting with other child care children. CP 685-688. William was
alone with the child when Mr. S arrived. Id, The area of the house where
William was located was around the corner and two walls away from
where Ms. Hardee was sitting. Id. From her position on the living room
couch, Ms. Hardee could not see William, or the child alone with him,
when Mr. S. entered the child care. Id  This is a significant,
unsupervised contact, and it is consistent with Ms. Hardee’s reported
behavior of rushing ahead to assume a proper supervisory role, as she
should have from the start. FF 25 (App. A, pp 24-25) CP 685-688.
While appellant has challenged the Review Judge’s findings that Ms. S
was credible, there is no evidence that even the ALJ questioned his
credibility.  Also, as noted above, the Review Judge was fully
empowered to make credibility determinations per RCW 34.05.464(4)
and WAC 170-03-0620(1). Given the lack of any negative finding
attached to Mr. S’s testimony, the Review Judge was entitled to give it
full weight. As such, it provided substantial and direct evidence that Ms.
Hardee allowed William to have significant unsupervised access to a
child

Licensor Harriett Martin testiﬁed that petitioner did not follow her
safety plan, which said William was not to be left alone with children and

that William would not have unsupervised access. CP 442-445, 448-452,
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672-679, 701-708, 716, 731-732. Similar testimony was provided by
licensing supervisor Patricia Eslava Vessey. CP 615-616. This
testimony meets the requirements of substantial evidence when applied to
the definition of unsupervised access in place at the time of the incident.

5. Substantial Evidence Supports The Findings That

. Numerous Individuals Were In And Around The Child
Care Home

Ms. Hardee afso disputes the findings that there were unapproved
individuals in her home. AB at 22, 27, 38, 43. Several live witnesses
testified to matters that support these findings. These witnesses include
Ms. E, who testified not only to seeing unknown persons at the child care
home, but to being introduced to a person who Ms. Hardee said would be
“staying with” her for a period of time. CP 789-790.

Mr. S testified that he had seen Ms. Hardee’s older son and
daughter in law “kind of hanging around” at the home, and they would
“come and go”. He also described two other people “working on the car

or doing something” from time to tirﬁe. CP 683-684, 691. Even Ms.

Hardee herself discussed a friend of her older son and others who would
come over to visit. CP 603, 1008.

Licensor Harriet Martin testified that she did not clear anyone

other than family members of Ms. Hardee to be on the child care

premises. CP 826. The direct evidence that such other individuals were
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~ present is consistent with the numerous reports from parents testified to
by Investigator Mack Junior. CP 470-476, 478-481, 843-844. Taken
together, the hearsay and non-hearsay evidence presented is a substantial
support to the review findings that uncleared iﬁdividuals were in and out
of the home.
6. The Conclusion That Petitioner Did Not Have The
Character To Care For Children Was Factually And
Legally Appropriate
Ms. Hardee challenges conclusion of law 10 that, based on the
findings, she did not have the character to be a child care provider. This
conclusion does contain elements of fact finding, but it is for the most
part a conclusion of law, in that it applies the facts to WAC 170-296-140.
Therefore, the standard of review looks for substantial evidence as to the
factual findings contained in conclusion of law 10, and error éf law as to
the legal conclusions.
a. The Record Supports A Finding That William
Was Allowed Daily Intimate Contact With Child
Care Children
Conclusion of law 10 explains that Ms. Hardee allowed William to
have “extensive and intimate contact with children under her care”. CL
10 (App. A pp 30). This finding is supported by substantial evidence in
the record from both Ms. Hardee and from Mr. S. CP 627-628, 685-690,

837-838. As discussed above, the evidence supports the finding that
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William had unsupervised access to Mr. S’s two year old daughter on

June 14, 2006. Mr. S testiﬁed to those details himself. CP 685-688.
Other parents had reported during the investigation that William
had even more unsupervised access while Ms. Hardee left to run errands.
CP 470-476, 478-481, 843, Furthermore, Ms; Hardee herself testified that
William had contact with hér child care children on a daily basis, and
would play with them, help them with hand-washing, and at least assist
with diapering if not actually_. diaper himself. CP627-628. As
Investigator Junior testiﬁéd at hearing, Ms. Hardee’s told him that
William made children’s lunches. CP 478, 634. Thus, a variety of
evidence supports CL 10, including the considerable evidence in the

record of William’s unsuitability for child care work.
b. Review Judge Stalﬂaker Correctly Found That
There Were Many Unknown Adults In And
Around The Child Care Home

Conclpsion of law 10 notes on the fact that Ms. Hardee made a
cﬁoice to “allow a steady stream of unidentified adults through her home
during child care hours”. This is also supported by substantial evidence
in the record. The testimony of Ms. Hardeé, ‘Mr. S, Ms. E, and
Investigator Junior showed adult traffic in the home. CP 470-476, 603,
683-684, 789-790, 843-844, 850-854, 1008. Again, it Was this lifestyle

choice, and its incompatibility with child care regulations and the
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attention needed to properly supervise children and unauthorized adults,
that supported the Review Judge’s finding on character.

c. The Legai Conclusion Contained Within
Conclusion Of Law 10Is Not An Error Of Law

As shown above, there is a sound evidentiary basis for the ultimate
conclusion that Ms. Hardee did not demonstrate the proper character
required under WAC 170-296-0140 to remain a licensed child care
provider. Again, this is a situation where a reviewing court should give
weight to the Department’s interpretation of its rules. Ms. Hardee’s
arguments to the contrary miss the mark.

When determining whether someone hés an understanding of child
development and a disposition that is respectful toward children’s needs,
as required by WAC 170-296-0140(2)(a) and (f), a decision makér must
look to the record as a whole and the actions of the licensee at issue.
While there is no case law interpreting WAC 170-296-0140 or its
predecessor, the expertise of the agency can be relied upon in establishing
the boundaries for analysis.

Licensor Martin, an experienced child care licensor, testified fhat
exposﬁre to William’s behavior as described over the years could be
detrifnental to a child. CP 670-673. She also indicated that Ms. Hardee

had used poor judgment in allowing William to “be around young
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vulnerable children at any time while in her home.” CP 795. Similarly,
child care licensing supervisor Patricia Eslava Vessey testiﬁed that
family violence in the home such as was reported between Ms. Hardee
and William would be “traumatic to children, and we can’t assure the
safety of children in care or that decisions are made appropriately.” CP
912. She further explained that Ms. Hardee had violated her agreement
in allowing William unsupervised access to children, and could not be
trusted to keep children safe. CP 936-937.

Ms. Hardee’s decisions, applied to the standard of WAC 170-296-
0140(2)(a)and (f), show that Ms. Hardee, regardless of her positive
characteristics, was focused on the needs of herself and her own family,
and did not have the specific character required to be a child care
licensee. Ms. Hardee exposed her child care children to her son, who was
known to have dangerous behaviors in the past around children. CP 424-
433, 604-613, 627-628, 670-673. She agreed to a specific safety plan to
minimize those dangers and then failed to follow it, creating a serious
risk of harm to the chiidren. CP 442-445, 448-452, 620-627, 672-679,
716, 728, 795-796, 936-937. Moreover, a similar risk existed for the
contact with other unapproved individuals of unknown history and risk.

Finally, adult traffic in the fability was not in the best interest of the
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children, who should have been the focus of petitioner’s attention. CP
936-937.

The Review Judge thus had a sound legal and factual basis for
applying WAC 170-296-0140(2)(a) and (f) to this conduct of Ms. Hardee
and ﬁrrding her unsuitable to continue as a child care provider.

F. The Review Judge’s findings and conclusions were not
arbitrary and capricious

Appellant claims thart the final order is arbitrary and capricious.
Overall, there is no showing that the order is arbitrary and capricious. An
assertion that a decision is arbitrary and capricious must be based on more
than mere disagreement with findings. Instead, the decision must be in
willful and unreasonable disregard of the facts and circumstances.
Heinmiller, 127 Wn.2d at 609-610; Pierce County Sheriff v. Civil Serv.
- Comm'n, 98. Wn.2d 690, 695, 658 P.2d 648 (1983). Appellant has not
met her heavy burden to show arbitrary and capricious action. )

G. If This Court Finds That The Matter Must Bev Proved By
Clear, Cogent, And Convincing Evidence, The Case Should Be
Remanded
If appellant should prevail on her argument that she was entitled to

a vrfeighing of the evidence under a clear, cogent, and convincing evidence

standard, she still would not be entitled to a direct reversal of the

revocation. The agency has not had the opportunity to apply this standard
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because of the constréints of WAC 170-03-0220 and -0230, which
required the agency to apply the preponderance of the evidence standard
found in RCW 43.215.300(2) and WAC 170-03-0350(5). In the Nguyen
case, when faced with these circumstances, the court remanded té .the
agency for further proceedings. Nguyen, 144 Wn.2d at 534. Here, as in
Nguyen, the agency has not applied the clear, cogent, and convincing
standard to the evidence. See also RCW 34.05.574 (when issuing a
remedy under the APA, a court should not exercise authority assigned to
agency).

H. Appellant Should Not Be Granted Attorney Fees By This
Court

Appellant requests attorney fees. However, the bulk of her
argument would lead only to a remand. As such, attorney fees should not
be considered unless and until such time as there is a final order showing
Ms. Hardee prevailing on judicial review. RCW 4.84.340; 350; See, e.g.
Perez v. Garcia, ___Wn. App. ___, 198 P.3d 539, 546 (January 6, 2009)
(Appellant securing a remand sought attorney’s fees as prevailing party,
but was denied until the merits were addressed on remand)

,Seooﬁd, RCW 4.84.350(1) does not allow for an award of fees and
costs if the agency action “was substantially justified.” The Court should

reject Ms. Hardee’s invitation to “send a message,” AB at 46, because the
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standard is objective. A court must examine the agency action to
determine whether it is justified to a degree that would satisfy a reasonable
person, or, in other words, has a reasonable basis both in law and fact.
E.g. H & H P’ship v. State, 115 Wn. App. 164, 171, 62 P.3d 510 (2003)
(citing Pierce v. Underwood, 487 U.S. 552, 565, 108 S. Ct. 2541, 101 L.
Ed. 2d 490 (1988)).

In this case, the DEL action of revoking Appellant’s license was
jusﬁﬁed to a degree that would satisfy a reasonable person. DEL obtained
information from several parent witnesses that Appellant was improperly
allowing unsupervised contact between child care children and an
individual known to have disturbing behaviors and assaultive criminal
history, despite a promise not to do so. CP 442-445, 448-452, 684-686.
The Department was justified in acting to protect children in care in
accordance with its legislative mandate. @~ RCW 43.215.0005(3)(c)
(formerly found in the intent section of RCW 74.15, Intent - 1995 c. 302
sec. 1) Its actions have been consistent with express statutory provisions
regarding the burden of proof and the authority of a reviewing judge. As

such, the Department meets thefsubstantially justified standard.
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V. CONCLUSION
The Department requests that the final agency order be affirmed.
RESPECTFULLY SUBMITTED this ¢ -ft.day of February, 2009.

ROBERT M. MCKENNA
Attorney General ‘

By m e —

PATRICIA L. ALLEN,
WSBA #27109
Assistant Attorney General

JAY D. GECK
Deputy Solicitor General
WSBA #17916
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STATE OF WASHINGTON, DEPARTMENT OF SOCPAICANDHERETFHOSERVICES

'BOARD OF APPEALS MA|L g L;
'FOR THE DEPARTMENT OF EARLY LEARNING JAN | 8 2008
BOARp DS
In Re: ) DocketNo. 07-2006-L-0410 00 OF Reep
'KATHLEEN HARDEE ' ; REVIEW DECISION and FINAL ORDER
. . ) .
~ Appellant ; ~ Child Care Agencies —Day Care
- . NATURE OF ACTION |
1. The Department of Early Learning (thé lf)epartment)1 revoked the Family Home -

" Child Care license of Kathleen Hardee (the Appellant). The Appellant objected. Administrative
Law Judge (ALJ) Rynold Fleck conducted an administrative hearing and issued an Initial Order

on August 14, 2007. The Initial Order reversed the Department’s revocation action.

2. On August 30, 2007, the Department filed a Petition for Review of thé Initial -

Order and argued as follows:

Comes now the Department of Early Learning (Department or DEL), by and through

Patricia L. Allen, Assistant Attorney General, and petitions for review of the Initial Decision

_ entered on August 14, 2007, by Administrative Law Judge Rynold Fleck in the above-referenced.

- action. (Copy attached as Exhibit A). The Department respectfully requests that the initial ‘
decision be reversed and that the Department’s revocation of Appellant’s family home child care

license be upheld.
. Introduction

This matter came before the Office of Administrative Hearings (OAH) on [the Appellant’s]
request for an administrative hearing regarding the Department’s revocation of her family horne
child care license. A hearing was held before the Honorable Rynold Fleck on May 7-10, 2006.- ..

Il. Issues on Review |

Whether the Administrative Law Judge (ALJ) erred in determining that the Department did not . .
establish licensing violations sufficient to revoke Appelfant's license.

’_That part of the Department of Social and Health Services (DSHS) responsible for regulating child care agencies
was transferred to the Department of Early Learning in July 2008 pursuant to the Laws of 2006, Chapter 265 § 301.
In this Review Decision and Final Order, the term “Department’ means DSHS prior to July 2006 and the Department :

of Early Learning after that date. DSHS continues to provide administrative appellate review of Initial Orders under <
RCW 34.05.464 for the Department pursuant to an interagency agreement. .

REVIEW DECISION AND FINAL ORDER -1
DOCKET NO. 07-2006-L-0410

#fpend;x \ﬁ___



ll. Assignments of error

A. The ALJ failed to consider a significant porti'on' of the evidence presented by the Department
in support of its allegations. ALJ Fleck did not mention the testimony -of Investigator Junior at all
in.his findings.and omits testimony of relevance to his determmatlons from [day care parent DE]

. and Harriet Martin.

B. The ALJ erred to make credibility determinations regarding the testimony of key witnesses at-
hearing. Flndmg of Fact 11, to which the Department assigns error, mentions conflicting
testimony between [the Appellant] and [Lila’s faather], but does not reconcile the conflict through
use of a credibility determination of other means. :

C. The ALJ erred in determining that [the Appellant] did not violate the waiver. granted to her to .
allow her son [William] to reside in her home.

D. The ALJ erred in determining that [the Appellant] did not violate the minimum licensing - .
requirements. by violating her safety plan, allowing unauthorized individuals to stay in the home,
and providing unlicensed care. Finding of Fact 13, to which the Department assigns error, . -
misstates the testimony of witness [day care parent DE] regarding her knowlédge of unknown
persons staying in the child care home. Findings of Fact 15 and 16, to which the Department
assigns error, fails to consider evidence in the record regarding [the Appellant’s] unlicensed
care of children, and is thus insufficient. '

E. The ALJ erred in failing to address the Department’s contention that [the Appellant’s] actions:
showed a lack of the personal charactenstxcs required of licensees under WAC 170 296-0140.

F. The Department assigns error to Conclusions of L.aw 8 and 12. In both of these Conclusions
- of Law, the ALJ erroneously states that there is no evidence in the record to support the
allegatlons that [the Appellant’s son William] was left unattended or unsupervised with children
in violation of safety plans agreed to by [the Appellant]. The Department presented evidence by
a witness to one instance of William being left, according to this witness, out of sight in another
“room with a child care child. ALJ Fleck determined, without explanation, that even if such
conduct had occurred, it was not unattended because William was at least within hearing
distance of [the Appellant]. It is unclear whether that finding is based on an assumption apout
. -the size of [the Appellant’s] home or testimony, but in either case, this finding is not consistent
with the wording of the agreements signed by [the Appellant]. Leaving a child in another room
where he could not be observed should be considered as leaving him unattended, in wolatlon of -

the safety plan in piace

G. The Department assigns-error to Conclusions of Law 9 and 13.. In both of these
Conclusions of Law, the ALJ erroneously states that there is no evidence in the record to
support the allegations that any unauthorized individuals resided in [the Appellant’s] child care
home. The ALJ does not take into account in any way the statements of DLR/CPS
Investigator Junior, who testified that he spoke with two witnesses, [day care parent DE] and .
[day care parent BD], who reported to him that unknown individuals were living in the child care
... home. The ALJ also ignores without explanation the testimony of [day care parent DE] at
hearing confirming that a person was introduced to her while she was using the child care, and
[the Appeliant] told her that this person would be staying with her. [Day care parent DE]
assumed the person was living in the home. Finally, there is no mention in the ALJ’s decision of
. testimony by Licensor. Harriett Martin that she did not complete background checks on anyone
other than [the Appellant] and her sons during the time period at issue in this case. The
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evidence from Investigator Junior, [day care parent DE], and Licensor Martin was at least
worthy of consideration and mention on the issue of whether any unauthorized persons were

living in [the Appellant’s] child care home.

H. The Department assigns error to Conclusion of Law 14. In this Conclusion of Law, the ALJ
erroneously states that the one instance of unlicensed child care by [the Appellant] is insufficient
to support revocation of her family home child care license. This finding is based on insufficient
consideration by ALJ Fleck, who did not take into account Investigator Junior's report that [day
care parent BD] had asked [the Appellant] to stop providing care in her home, and said [the

. Appellant] asked her not to tell CPS about the care. ALJ Fleck did not weigh this evidence
against [the Appellant’s} account to determine which was more credibie. Had he done so, itis
possible that the conclusion might have been different. [The Appellant] may have only provided
one day of care, but evidence from Investigator Junior shows she was intending to provide more
if a location was available for the care. This would support revocation' of [the Appellant’s] family

‘home child care license.

IV. Statement of Facts

[The Appellant] has been a licensed family home child care provider for 22 years. Testimony of
[the Appellant]. It was undisputed at hearing that the Department had had concerns about [the
Appellant’s] son [William] since approximately 2000. Exhibit 1-6; 10-11; Testimony of

Harriett Martin [and] Testimony of [the Appellant]. There was also agreement betweenthe
~ parties as to some, but not all, of the conduct reported by the Department between William and
his mother. Id. The areas of agreement show that William had aggressive behaviors towards
his mother in 2002-2003. The Department was concerned that William’s behavior could be
observed or experienced by child care children. Testimony of Harriett Martin [and] Testimony of
Patricia Eslava Vessey. One interaction between the Department and [thé Appellant] occurred
when William had been showing a child care child how to start a fire with an aerosol can.
Exhibit 1. In 2002, a revocation action was initiated against [the Appellant] based on William's
presence in the home, but this action was settled when William left the home for a period of

_ time. : :

When William returned to his mother’s home in 2003, the Department requested a safety plan to
ensure that child care children would be safe if he were in the home. Testimony of

Harriett Martin [and] Exhibit 6. The Appellant promised that “William has never, nor will be »
allowed any unsupervised contact with the child care children.” Exhibit 7. The Department later
executed two waivers to allow William to reside in [the Appellant’s] home, even though he had a
disqualifying crime. Testimony of Harriett Martin, Testimony of Patricia Eslava Vessey, [and
Exhibits 10 and 11. The first waiver provided that “William is always supervised while children
are present.” Exhibit 10. The second indicated that "William is required to always be

supervised and never left unattended with children in the child care home.” Exhibit 11.

On July 5, 2006, there was a report of sexual abuse of a child by [William]. That report was
assigned to DLR/CPS because it was not clear whether or not the abuse happened on child
care premises or during child care hours. DLR/CPS Investigator Mack Junior was assigned to
the referral. Testimony of Mack Junior. The Department investigation of this referral included
interviews with many people, including [the Appeliant]; [BD], the Appellant’s older son; [BN],
fiancée of [BD]; [day care parent BD], mother of Lila, a child in the child care; [day care parent
JS), father of Lila; and [day care parent DE], parent of-another child at the child care. Testimony
of Mack Junior, [and] Exhibits 17-19. After investigation, the Department determined that the
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referral was not founded as to [the Appellant] because the incident with William did not happen
with a current child care child or during child care hours. Exhibit 17. However,

lnvestlgator Junior noted in his Investigative Assessment (IA) that there were some licensing
concerns that arose during the investigation, including the possibility that William had had
unsuperwsed access to child care children in violation of the safety plan; unknown individuals
residing in the home; and [the Appellant] providing unllcensed care after her license was
summarlly suspended on JuIy 5, 2006. Exhibit 17.

Investigator Junior recorded his interviews with parents and other witnesses in his IA, but also in
Service Episode Records (SERs) created near the time of each conversation. These SERs,
admitted as Exhibit 19, reveal that both [day care parents DE and BD] reported to him that
William had been left in charge of child. care children in the morning and afternoon while [the
Appellant] dropped off or picked up sehool age children. [Day care parents DE and BD] also
recalled an unknown person living in the child care home. Exhibit 19. [Day care parent DE]
~ further reported on attenipts by [the Appellant] to provide child care after being summarily
suspended. She told Investigator Junior that [the Appellant] wanted to provide more than one
.day of care, but [day care parent DE] would not allow it. Id. She also said that [the Appellant]
had instructed her not to tell CPS about the one day of child care provided. Id. -

The Department investigation into the licensing allegations, based on Inspector Junior’s 1A,
resulted in valid licensing findings for Character, Supervision, and Other Issues. Exhibit 21.
Accordingly, the Department revoked [the Appellant’s] family home child care license. [The
Appellant] timely appealed the Department’s decision to the Office of Administrative Hearings.
A hearing was held before Administrative Law Judge Rynold Fleck on May 7-10, 2007. The
Appellant was personally present for the entire hearing, and was also represented by lay
representatives Deborah Rosser and Cassandra Clemens of APRE.

[Day care] parents [JS and DE] both testified at the hearing. JS gave aclear account of fi nd:ng
[the Appellant] on a couch several rooms away from where he found [William] changing his -
daughter’s diaper. Testimony of [JS]. [JS] stated he had a clear recollection of events and [the
Appellant] was not in the room where William and his daughter were.. Id. [DE] testified that she -
had met a man at [the Appellant's] home who was not one of [the Appellant’s] sons, but was
introduced to her by [the Appellant] as staying at the home. Testimony of [DE]. She did not
repeat her statements to lnvestlgator Junior that William had been leift alone with Chl|d care

children. Id.

_ The Department subpoenaed [day care parent BD], who had spoken to Investigator Junlor

about unlicensed care by [the Appellant] in her home, occasions when William was left
unsupervised with child care children, and an unknown person residing in the child care home.
[Day care parent BD] did not appear as scheduled during thé hearing. It was later learned that
[day care parent BD] had move to another pait of the'state. The Department did not pursue her -
further as a witness, in part due to the fact that her statements to Investigator Junior-had been"
admitted into evidence through Investigator Junior's testlmony and his notes which were
Exhibits 17 and 19 for the Department

ALJ Fieck issued the Initial Decision in this case on August 14, 2007. The Initial Decision -
overturned the revocation of [the Appellant’s] family home child care license. There was no
mention of Investigator Junior’s testimony in ALJ Fleck’s decision beyond a note in the first
paragraph that he was called as a witness. The decision recited the testimony of [day care
parent JS] and [the Appellant] in Finding of Fact 11, but is silent on which of the two )
irreconcilable accounts regarding William’s contact with Lila should be believed. The ALJ words
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Conclusion of Law 8 in such a way that it is made regardless of which witness was correct about
the incident.. ALJ Fleck also left out informatiori from the testimony of [day care parent DE] and
Harriett Martin regarding un-cleared persons residing in [the Appellant’s] child care home.

V. Argument
A. Standard of Review for Child Care License Revocations.

Review of Initial Orders is governed by RCW 34.05.464 and WAC 170-03-0550 through 170-03-
0620. In child care licensing revacation matters, the review judge has the same decision--
making authority as the ALJ, but the review judge must consider the ALJ’s opportunlty to
observe the witnesses. WAC 170- 03-0620910.

The review Judge also has the authority to remand cases to the ALJ for further action.
WAC 170-03- 0610(50 In conducting the review, the review Judge considers the petition for
review, responsive pleadings, the initial order, and the ewdence given at the original hearing.

WAC 170-03-0570(4).

B. The Health Safety, and We!fare of Child Care Children.is Paramount in Licensing
Actions.

A clear understanding of the legislative goals in the area of Child Care Llcensmg can be found
in the intent clause of the 2008 legislature creating the Department of Early Learning,

RCW 43.215, which provided:

(3) The purpose of this chapter is:
(a) To establish the department of early learning;
(b) To coordinate and consolidate stateactivities relating to Chlld care and
early learning programs;
- (c) To safeguard and promote the health safety, and well-being of
chlldren receiving child care and early learning assistance. ....

RCW 43.215.005 (2006) (emphaSIS added)

This language was strengthened in 2007 to mirror the provisions which had been set forth for
" child care licensing in RCW 74.15.010 prior to July 1, 2006, when it was part of the Department
of Social and Health Services. The revised version re_ads

(3) The purpose of this chapter is:
(a) To establish the department of early learning;
(b) To coordinate and consolidate state activities relatlng to child care and
early learning programs;
(c) To safeguard and promote the health, safety, and well-being of
children receiving child care and early learning assistance, which is
paramount over the right of any person to provide care. ....

'RCW43.215. 005(3) (2007 amendment | in bold)

The language of the intent clause, especially as amended in 2007, shows that the Department
. must always act with the safety and well-being of the children in its care as the primary concern.
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C: Burden of Proof.

With regard to administrative proceedings concerning revocation of a family home child care
license, the Department’s burden of proof is preponderance of the evidence. The specific.
language imposing this burden of proof is found in RCW 43.215.300(2), which reads:

In any adjudicative proceéding. regarding the denial, modification, suspension, or -
revocation of any license under this chapter, the department’s decision shall be
upheld if it is supported by a preponderance of the evidence.

D. 'The.DepartmenAt’_s Revocation of Appellant’-s License Shouild Be Upheld.

1. The evidence as whole supports a finding that licensing violations
occurred.

In the instant case, the facts presented support the Department’s finding that licensing violations
by the Appellant more likely than not did occur. The testimony of [the Appellant] herself,
Licensor Martin, [day care parents DE and J8] provides direct evidence that fthe Appellant]
participated in unlicensed child care; that she left her son William in another room with a young
child in violation of her safety plan; that there was an unidentified and un-cleared individual
living in the child care home; and that [the Appellant] provided unlicensed care. This represents
"three licensing violations, only onie of which was found by the ALJ. Through selective
consideration of the evidence, the ALJ dismissed the Department's conclusions that [the
Appellant] violated her safety plan and had an unauthorized person living in the home. These

findings should be reversed on appeal.

a. Evidence shows that [the Appellant] left William unattended with
child care children on more than one occasion.

ALJ Fleck found only one possible instance in which ‘William could have been unattended with a
child care child. This is despite significant evidence from Investigator Junior that two different

. parents, [day care parents DE and BD], both said to him that William was completely alone with
child care chiidren in morings and afternoons when [the Appellant] would pick up and drop off
school age children. [The Appellant] flatly denied those allegations. '

ALJ Fleck did not consider the evidence from Inspector Junior, even to dismiss it with a finding
that [the Appellant] was more credible. This evidence, coupled with [day care parent JS'
account of William being unsupervised with Lila, shows that three different individuals reported
that William was being left with child care children. The weight of the evidence shows that
William was unsupervised or unattended in violation of the safety plan, and that this likely
happened many times, rather than just once. ALJ Fleck wrongly focused on only one incident
with respect to this violation, and did not properly consider all of the evidence presented. A full
reading of the evidence shows that [the Appellant] did violate her safety plan by leaving William
unsupervised/unattended with child care children, and consequently violated WAC 170-296-
0370(2)(c), WAC 170-296-1360, and WAC 170-296-1410.2 :

b. Evidence was presented that an unauthorized person was living
in the child care home. .

% The child care licensing regulations were re-codified in July of 2006 after DCCEL became DEL. The numbering
Temained the same except for the WAC Chapter, which changed from 388 to 170. For clarity, because the action
against [the Appellant’s] license occurred after July 1, 2008, all references will be to WAC 170.
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ALJ Fleck’s Finding of Fact 13 indicates that witness [day care parent DE] was aware of people
other than [the Appellant] and William in the home, but was not aware of whether they were
doing anything more than visiting. This finding ignores [day care parent DE's] statements in
testimony regarding the man she was introduced to at the child care home. [Day care parent
DE] testified that she did not know-the man, but that he was introduced to her by [the Appellant]
as staying there. She took from that that he was living in the home. This evidence in support of
the Department's finding that a licensing violation took place was left out of the ALJ’s decision
for unknown reasons. However, on review, all evidence should be considered, and ALJ Fleck’s
erroneous Finding of Fact 13 should be revised to include all of [day care parent DE’s]

evidence.

Finding of Fact 13 is another finding in which the relevant testimony and evidence from
Investigator Junior was disregarded in its entirety, and without explanation. According to-
Investigator Junior’s testimony and SERs, [day care parents DE and BD] were clear in their
statements to him that someone other than [the Appellant] and her sons was staying at the child
care home. [Day care parent DE] reported that there was a “male friend” who had brown hair,
‘was about 5'9,” and was in his mid-20’s staying at the home while he looked for work. Exhibit
19. [Day care parent DE] also said that a man in his mid-20's, possibly named Joe, was seern
at the home. She reported that she “knéw” a man other than [the Appellant’s] sons was living in
the child care home. Exhibit 19. - This information, added to what [day care parent DE] said at
the hearing, is sufficient to show that a person other than [the Appellant] and her sons had lived
at the child care home. It was not included in Finding of Fact 13, even to be discounted as not
credible in the face of [the Appellant’s] denial. This was an error by the ALJ, and warrants
reversal. Substantial evidence supports a finding that an unidentified male was living in [the
Appellant's] home. Licensor Harriett Martin made it clear in her testimony that she had not
authorized any such person to reside in the home. Consequently, this supports a finding that
[the Appellant] violated licensing requirements. ‘ , : '

c. Evidence showed one day of unlicensed care and an intent to
" provide further care in violation of licensing requirements.

The ALJ properly found that [the Appellant] violated licensing requirements by providing .
unlicensed care in the horme of a parent, [day care parent BD]. However, the ALJ then went on
to conclude that this one day of care was based entirely on a misunderstanding between [the
Appellant] and her licensor, and as such, it did not support a license revocation. The ALJ's
Findings of Fact 15 and 16 are void of any reference to the testimony and SERs of

Investigator Junior, which again provide evidence that [the Appellant’s] motivations may have
been to continue providing care illegally. [Day care parent BD] was-clear in her statements to
Investigator Junior that she refused to allow [the Appellant] to continue providing care, although
[the Appellant] was interested in doing so. Exhibit 19. [Day care parent BD] also said that [the
Appellant] told her not to tell CPS about the care. Id. Neither of those statements, which were
in direct conflict with [the Appellant’s] testimony, was addressed in-any form in ALJ Fleck’s
decision. ' ' o

Findings of Fact 15 and 16 also failed to consider documentary evidence which seems to
contradict [the Appellant’s] version of events. [Thé Appellant] testified that her one day-of

- unauthorized child care was the Friday of the week she was suspended, which would have
been July 7, 2006. She said that after that; Licensor Martin called her and told her it was
inappropriate, so she stopped. However, the SERs entered into the record by Licensor Martin
and Investigator Junior show that the unlicensed care was discovered on July 19, 2007, more
than a week later. Exhibit 19. This evidence was not explored by the ALJ in his finding, and it
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tends to show that [the Appéliant's] account is unreliable and self-serving. The evidence should
have been discussed in the decision, if only to discredit it in some way. ALJ Fleck’s Findings of
Fact 15 and 16 omit evidence critical to the propér evaluation of the case, and should be
overturned. In the alternative, the case should be remanded for entry of complete findings.

The ALJ erroneously discounted important Department evidence of licensing violations, even
though hearsay is allowed into evidence per WAC 170-03-0400(20. This decision was partially
responsible for the incorrect result in this case. Had all of the evidence been properly
considered, the outcome of this case could have been different. When the evidence is
considered appropriately, it supports the Department’s allegations of licensing violations by the

preponderance standard. :

2. The licen;'sing violatiqris‘found by the Department support revocaﬁon.

The Department found, and the evidence supports, three different licensing violations by [the
Appellant]. First, she left her son William, known"to have mental illness and violent reactions, at
least towards [the Appellant], unattended around child care children. Reports of parents
indicated that this had happened more than once, but the testimony of [day care parent JS]
shows a particular example of that behavior. [The Appellant's] disregard of a safety plan '
designated for her convenience to allow William to remain in her home is unacceptable. As
shown by the testimony of Licensor Martin and Licensor Supervisor Eslava Vessey, the
Department must be'able to trust licensees to follow all licensing requirements, even when not

- monitored closely. [The Appellant] violated that trust, and licensing requirements, when she

. allowed William to have unsupervised contact with child care children.

[The Appellant] also violated licensing requirements, specifically WAC 170-296-0180 and WAC
170-296-0550, by allowing an unknown individual to live in the child care home without a
background check. To this day, there is no way for the Department to know if the person
reported in the home by [day care parents DE and BD] had any criminal or other history that
would have posed a risk to children. [The Appellant] failed to properly ensure the safety of
<children in her care, another action warranting license revocation. :

Finally, [the Appellant] participated in at least one day of unlicensed care after she was
summarily suspended. She excuses her conduct as a misunderstanding, but as a 22-year
licensee, [the Appellant] should have been well aware of the applicable licensing regulations.
Furthermore, evidence offered by the Department tends to show that [the Appellant’s] violation
was not ongoing only because her attempts to continue to provide care were thwarted by [day .
care parent BD]. This licensing violation, supported by ALJ Fleck, supports revocation.

- 3. The standard of review is met to warrant reversal of the ALJ’s finding on
revocation. :

a. The ALJ did not: propefly weigh and consider all of the evidence.
. admitted. . ‘ :

The ALJ should have considered all of the evidence in this case when reaching a decision, nor
did he properly determine credibility when required to reach a resuit. His failure to do so calls
the result into question. Such questionable findings should not be allowed to stand on appeal..
in the alternative, if the findings are not reversed, the case should be remanded to ALJ Fleck for
full consideration of all evidence presented and a decision based on that evidence:

REVIEW DECISION AND FINAL ORDER - 8
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b. Finding of Fact 11 was not adequate due to'a lack of credibility
determination. :

In Finding of Fact 11, ALJ Fleck addresses testimony at the heart of the controversy in this .

case, but fails to reach a conclusion as to which of two conflicting reports is more credible.

WAGC 170-03-0530(4) requires credibility findings in a case such as this. Instead, ALJ Fleck’s

* finding merely recites an outline of the testimony from [the Appellant] and [day care parent JS]

regarding what happened when he picked his child Lila up and found her with William, reaching

no conclusion of any kind. This is inadequate for a case in which a primary-allegation, whether
William was unsupervised or unattended with Lila that day, can only be answered with a

" determination of which version of the story should be accepted. As noted below, Conclusion of

Law 8 is unsupportable without a credibility determination at'this point. Accordingly, ALJ Fleck’s

Finding of Fact 11 is insufficient and should not be acceptéd on review.

In the absence of a credibility determination, the review judge may evaluate the evidence'in the
record as presented. ALJ Fleck clearly was unwilling to discount [day care parent JS']
testimony, and so it may be considered as of equal weight to [the Appellant's]. There is no '
indication that [day caré parent JS] had a motive to lie about the incident he described, and his
testimony was emphatic on the point that [the Appellant] was not near or within sight of William.
Also, evidence not considered by the ALJ, in the form of statements to Investigator Junior from
[day care parents DE and BD], support the notion that William was often left alone with child
care children, consistent with what [day care parent JS] reported that he saw.

~ Afull reading of the evidence shows that it is more likely than not that [the Appellant] was where .
- she, by her own admission, often was at the end of a day of child care: on her couch, which was

. a considerable distance away from the changing.area where William and Lila were. Finding of
Fact 11 should be amended to find that William-and Lila were alone in the changing area out of
[the Appellant’s] sight. In the alternative, this matter should be remanded to ALJ Fleck under

. WAC 170-206-0530(4) to supply the vital missing credibility determination on this issue. And’
additional omission in this case was the ALJ’s failure to consider significant evidence from

- Investigator Junior, who interviewed many witnesses during his DLR/CPS investigation,
supports the Department’s allegations. This evidence was ignored entirely in ALJ Fleck’s
decision. The ALJ committed an error of law by not fully considering the evidence presented.

' c C'onclu.sio.n of Law 8 was not supported by substantial evidence.

A key conclusion of law that was made by ALJ Fleck in the Initial Decision was not supported by
. substantial evidence based on the entire record. In Finding of Fact 8, ALJ Fleck discounted the
safety plan developed by the Department for [the Appellant] with the comment that even if the
child William had been out of sight while with the child Lila, hé was within hearing, and sowas .
not unattended with the child. The ALJ provides no further reasoning to support his view that
the word “unattended” should be interpreted in this manner. Webster's Online Dictionary®

defines the word unattended as: - .= *~ -

ﬁ. Unattended. a. Adjective. : . .
1. Not watched; “she dashed out leaving the bar unattended; “a fire left

unattended.” , :
2. Lacking accompaniment or guard or escort; “unattended women;” “problems

unattended with danger.” - B

® Definition found at httbdlwww.webster&online-dibtionary.org/deﬁnition/Unattended.
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3. Lacking a caretaker; “a neglected child;” “many casualties were lying
unattended.”

This definition, applied to the ALJ's finding that William may only have been Within hearing
range, would lead to a conclusion that [the Appellant] had violated her safety plan.

Unfortunately, the lack of precision in ALJ Fleck’s Conclusion of Law 8 makes the foregoing
exercise nearly useless. In his efforts to avoid making a credibility determination between [the
Appellant] and [day care parent JS], the ALJ has created a finding which may or may not '
support the Department’s finding of a licensing violation, depending on which aspect is
accepted. If William was, as [day care parent JS] described, several rooms away from [the
Appellant] with a wall between, then he was unattended with Lila by the common definition
quoted above. This is regardless of whether he was within hearing distance; a term not defined
by the ALJ, which could include the ability to hear all sounds or might be limited ‘only to a shout
‘or scream, given the nature of [day care parent JS’] description. If, on the other hand, [the
Appeliant's] testimony that William was within her sight when she dealt with [day care parent
* J8], then that incident might not be considered one in which William was unattended with Lila. .
At the least, a refinement of this finding, with a clear credibility determination, is necessary.
However, given the clear testimony of [day care parent JS], a witness not discredited by the
'ALJ, Finding of Fact 8 should be reversed altogether and replaced with a finding that William
was unattended, in violation of [the Appellant's] safety plan. This licensing violation provides
- support for the Department’s decision to revoke [the Appellant’s] family home child care license. '

In addition to the incident described by [the Appellant] and [day care parent JS], there is
evidence in the record that William was alone with children at other times when [the Appellant]
was-picking up or dropping off school-age children. Both [day care parents BD and DE]
commented to Investigator Junior that William had been alone with child care children in the
mornings and afternoons. Testimony of Investigator Junior, Exhibit 19. Investigator Junior '
wrote these conversations down in his SERs on the day each conversation took place, and also
noted them'in his testimony. Id. [Day care parent BD] did not come forward as a witness at the
hearing, and [day care parent DE] did not repeat her statements about William when she
‘testified. However, Investigator Junior’s information was admitted at trial, and it was not
considered in any way as the ALJ found only one possible incident where William could have
been unattended with children in violatjon of the safety plan.

ALJ Fleck does comment that the one licensing violation he found did not warrant revocation. A
full consideration of the record, including all licensing violations supported by the evidence,
shows that [the Appellant] has demonstrated poor character in allowing her son William to be
unattended around child care children, allowing unqualified individuals to live in her home, and
providing unlicensed child care. Her decisions, any one of which could have resulted in harm to
a child, show that she is not reliable and does not operate her child care business in an open
and truthful way. WAC 170-296-0140 supports the revocation action taken by. the Department.
ALJ Fleck’s decision to the contrary should be reversed, or at {east remanded for entry of - '
findings and conclusions on all allegations brought by the Department.

A full consideration of all evidence presented shows that the Department has met its burden of
proving that there is reasonable cause to believe that [the Appellant’s] family home care license -
should be revoked based on three separate licensing violations. Accordingly, the Department
‘respectfully requests that the Review Judge uphold the revocation of the Appellant’s family -

home child care license.
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V1. CONCLUSION

ALJ Rynold Fleck erred when he overturned the Department's revocation of the Appellant’s
family home child care license as not supported by the evidence. The Department respectfully
requests that the Review Judge reverse the Initial Decision [and] uphold the Department’s

revocation of the Appellant’s license.

4. On September 11, 2007, the Appellant filed a response to the Department’s

petition for review and argued as follows:

~ Comes now the Appellant, by and through her Lay Representatives of Record, Deborah Rosser
and Cassandra Clemens, and provides the Court with the following Memorandum in Opposition

to the Department’s Petition of the Initial Order entered in this matter on August 14, 2007, which

rescinded the Department’s revocation of the Appellant’s family home childcare license. .

This matter came before the Office of Administrative Hearings as a result of [the Appellant’s]
timely request for appeal of the Department’s revocation action against her licensure. A full
hearing on the merits of the case was held before ALJ Rynold Fleck on May 7 through May 9,
2007, and not on May 7 through the 10", in the year 2006 as the Department’s petition asserts.

ALJ Fleck heard and decided the issues de novo based on what was presented during the
" hearing. The hearing record will reflect that the ALJ's decision in this matter is not in error and

the Department did not meet their burden. :

. RCW43. 125.,300(2) In any adjudicative proceeding regarding the denial, -
. modification, suspension, or revocation of any license under this chapter, the
department’s decision shall be upheld if it is supported by a preponderance of the
evidence. o ~ ‘ ‘ :

The Department’s petitién for review should be denied and the Initial Order affirmed.

The undersigned will address each section of the Department’s petition entitled:
Assignment of Error Ill. :

HI. A. The Department’s petition assigns error to the ALJ's consideration of investigator

Mack Junior's testimony. The hearing record and exhibits submitted by both the Appellant and
the Department provides this Review Board evidence that Mack Junior's testimony was flawed

" and that any investigation performed by Mack Junior in this matter was deficient. The record
will demonstrate that Licensor Martin testified that she relied on Mac Junior’s investigation when
imposing licensing findings against the Appellant. Ms. Martin also testified that no one from her
agency, including herself, conducted an investigation. The record will reflect the inconsistencies
_in Mack Junior’s testimony, as well as the characterizatiori of his investigation. The record will
provide this Review Board evidence that the Department’s assignment of error to ALJ Fleck's
consideration of [day care parent DE’s] testimony is also without merit. The Department’s
objection to the ALJ’s determination of [day care parent DE’s] testimony does not make the
ALJ's finding flawed.

iil. B ALJ Fleck's Finding of Fact 11 attached a credibility determination-to [day care parent JS]
and [the Appellant’s] testimony. The ALJ’s finding of fact stated that although there were
differencés in the testimony, William was in [the Appellant’s] view at all imes during this activity
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thereby the ALJ found [the Appellant’s] testimony credible. The record will support this finding
of fact. o

ll. C. The Department’s attempt to attach error to Judge Fleck’s determination that [the
Appellant] did not violate the waiver agreement is without merit. Just because the finding is
contrary to the Department’s opinion does not make the ALJ’s finding flawed. The record will

support this finding.

1. D. Attaching error to the ALJ’s Finding of Fact 13 regarding the ALJ's determination that
[the Appellant] did not allow unauthorized individuals to stay in the home is without merit. The -
record will support the ALJ's determination. Finding of Fact 15 and 16 are not in error as the
Department asserts. The ALJ considered all the evidence de novo. Just because the finding is
contrary to the Department’s opinion does not make the ALJ’s finding flawed. The record will

support this finding of fact. :

Il. E. The ALJ had the opportunity to hear testimony, observe the witnesses, and review the
evidence presented by the Department regarding their contention that [the Appellant] lacked the .
personal characteristics required of a licensee under WAC 170-296-0140 and found that the
Department did not meet their burden. Just because the finding is contrary to the
Department's opinion des not make the ALJ's finding flawed. The record will support this finding

of fact. :

lll. F. The ALJ's Conclusions of Law 8 and 12 are supported by the record. The ALJ had the
opportunity to consider [day care parent JS'] testimony as well as [the Appellant’s} testimony,
observe the witnesses as they testified, as well as review and consider the exhibits. Judge
Fleck reviewed exhibits including a diagram of the Appellant’s home, pictures of the location of
sign in/sign out sheets, and where [the Appellant] was standing when [day care parent-JS]

_arrived at the home. [The Appellant’s] son, William, was not out of sight or hearing. Just
because the finding is contrary to the Department’s opinion does not make the ALJ’s finding
flawed. The record will support this finding of fact.

Ill.G. Conclusions of Law 9 and 13 are not'in error. - The record will reflect [day care parent
DE’s] testimony supports the conclusions made by the ALJ. [Day care parent DE] stated that
she saw other “older men” and that these “older men” were in their 20’s, [Day care parent DE]
also testified that these men were not caring for the children. [Day care parent DE] testified that -
she observed a friend in the home during day care hours 4-5 times a month. The Department
erroneously states in their petition that [day care parent DE] testified that she was introduced to
- a man as living in [the Appellant's] home. [Day care parent DE] did not provide any such
- statement in her testimony. That statement was reported by Mack Junior to have been made by

" [day care parent BD] who failed to appear as a witness for the Department.- Despite the

Department’s position, any person “assuming” something is not legally sufficient as fact.

‘The Department’s contention that Ms. Martin did not berform background checks on ahyone
other than the Appellant and her sons is erroneous. Licensor Martin testified to doing a
background check on the Appellant's assistant, [her son’s fiancée BE].

IIl. H. Thé assignment of error to Conclusion of Law 14 is without merit. The record will reflect
that [the Appellant] testified that she provided care in [day care parent BD's] home for one day.
[The Appellant] also testified that she did not ask [day caré parent BD] not to tell CPS, as [the
Appellant] was providing care under the legally recognized license exempt care “family, friends,
and neighbor care” (FFN). Licensor Martin testified that Licensor Martin had informed [the
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- Appellant] she would be able to provide care under “FFN.” [Day care parent BD] did not téstify

to the contrary and in fact failed to testify at all as a witness for the Department and under
subpoena. Mack Junior's testimony that [the Appellant] had intended to provide care for more
than one day is irrelevant. ‘Mack Junior testified that [the Appellant] provided care for one day -

only.

The -Department’s Statement of Facts appears to be their attempt to present their case in chief a
second time. The Department had the same opportunity as the Appellant to present their case

" before Judge Fleck on May 7, 8, and 9, 2007. The fact that the ALJ ruled not to affirm the

Department’s action against this provider is not sufficient grounds for a review by this tribunal.
The Department’s case against the Appellant was flawed and deficient. Investigator Junior's
testimony conflicted with his Investigative Report submitted as evidence through various
exhibits. The Depaitment’s witnesses, Licensor Martin and Supervisor Elsalava-Vessey
testified they had not conducted an investigation and relied on Mack Junior’s investigation and
conclusions to be thorough and accurate. The hearing identified the lack of a thorough
investigation by DLR/CPS Investigator Mack Junior; therefore, DEL's reliance on Mack Junior’s

" investigative assessment for subsequent adverse licensing findings/actions resutted in licensing

findings/actions without-a factual or legal basis.

The Department’s petition states that they did not pursue [day care parent BD]-as a witness, yet
the record will reflect that the Department had [day care parent BD] scheduled as a witness,
subpoenaed [day care parent BD] to appear as a witness, and inconvenienced the Appellant’s
witnesses by having witnesses reschedule their appearances to accommodate the expected

arrival of [day care parent BD].

The Department did not prove that [the Appellant] left her son William unattended around child
care children. The ALJ correctly found in favor of the Appellant. .

The Department did not prove that [the Appellant] allowed an unknown individual to reside in the
child care home without a background check. The ALJ correctly found in favor of the Appeliant.

The Department did ﬁot prove that one day of Family Friends and Neighbor care (FFN) and an
intent o provide further care is a violation of any licensing requirements. The ALJ correctly

", found in favor of the Appellant.

ALJ Fleck properly weighed and considered all evidence admitted. ALJ Fleck met the
requirements of WAC 170-03-0530, which provides that: .

'An ALJ injtial decision must:
1. Identify the hearing decision as a DEL case;

2. List the name and docket number of the case and the names of all
parties and representative; -

3. Find the specific facts determined to exist by the ALJ, based on the
hearing record, and relied-on by the ALJ in resolving the dispute;

-4 Explain why evidence is credible when the facts or conduct of a
wi;‘ness is in question;
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5. State the law that applies to the dispute;
6. Apply the law to the facts of the case in the conclusions of law;

7. Discuss the reasons for the decision based on the facts and the law;

8. State the result;

9. Explain hbw to request changes in the decision and the deadlines for
requesting them; '

10. 'S_tate the date the decision becomes final; and
11. Include any other information required by law or DEL program rules.

There is no'requirement that the ALJ include a credibility determihation_in his ﬂndin'gs of fact
unless a finding is based substantially on credibility of evidence or the demeanor of a

witness.

. RCW 34.05.461 provides:
] (1 ) Except as provided in subsection (2) of this section:

(a) If the presiding officer is the agency head or one or more members of the
" agency head, the presiding officer may enter an initial order if further review is .

available within the agency, or a final order if further review is not available;’

(b) If the presiding officer is a person designated by the agency to make the final

decision and enter the final order, the presiding officer shall enter a final order;

and . ’ '
‘~ (c) Ifthe presiding officer is one or more administrative law judges, the presiding

officer shall enter an initial order.

(2) With respect to agencies exempt from chapter 34.12 RCW or an institution of -
higher education, the presiding officer shall transmit a full and complete record of '
the proceedings, including such comments upon demeanor of witnesses as the '
presiding officer deems relevant, to each agency official who is to enter a final or
initial order after considering the record and evidence so transmitted.

(3) Initial and final orders shall include a statement of findings and conclusions,
and the reasons and basis-therefor, on all the material issues of fact, law, or
discretion presented on the record, including the remedy or sanction and, if
applicable, the action taken on a petition for a stay of effectiveness. Any findings
based substantially on credibility of evidence or demeanor of witnesses shall be-
so identified. Findings set forth in language that is essentially a repetition or

" paraphrase of the relevant provision of law shall be accompanied by a concise
and explicit statement of the-underlying evidence of record to support the
findings. The order shall also include a statement of the available procedures and
time limits for seeking reconsideration or other administrative relief. An initial
order shall include a statement of any circumstances under which the initial
order, -without further notice, may become a final order.
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(4) Findings of fact shall be based exclusively on the evidence of record in the
adjudicative proceeding and on matters officially noticed in that proceeding.
Findings shall be based on the kind of evidence on which reasonably prudent
persons -are accustomed to rely in the conduct of their affairs. Findings may be
based on such evidence even if it would be inadmissible in a civil trial. However,
the presiding officer shall not base a finding exclusively on such inadmissible
evidence unless the presiding officer determines.that doing so would not unduly
abridge the parties’ opportunities to confront witnesses and rebut evidence. The
'basis for this determination shall éppear in the order.

(5) Where it bears on the issues presented, the agency's experience, technical
competency, and specialized knowledge may be used in the evaluation of -

evidence.

(6) If a person serving or designated to serve as presiding officer becomes
unavailable for any reason before entry of the order, a substitute presiding officer
shall be appointed as provided in RCW 34.05.425. The substitute presiding
officer shall use any existing record and may conduct any further proceedings
appropriate in the interests of justice.

(7) The pres;dmg officer may allow the parties a designated tlme after conclusion
.of the hearing for the submission of memos, briefs, or proposed fi indings.

(8) (a) Except as otherwise provided in (b) of this subsection, initial or final orders
shall be served in writing within ninety days after conclusion of the hearing or
after submission of memos, briefs, or proposed findings in accordance with
subsection (7) of this section unless this period is waived or extended for good

- cause shown.

(b) This subsection does not app/y to the final order of the shorelines hearings
board on appeal under RCW 90.58.180(3).

(9) The presiding officer shall cause copies of the order to be served on each
party and the agency.

In this case the ALJ relxed on the evidence admltted and testimony given.

The Department s case was frothed with inconsistent testimony, a lack of corroboratlve detail,
conclusory statements, hearsay allegations, and decisions made by speculation and
,assumptlons reliant on a flawed investigation.

The standard of review is governed under RCW 34.05.46. The standard of review is governed
under RCW 34.05.464 and WAC 170-03-0550 through WAC 170-03-0620. If this Board grants
the Department’s request for review, a full consideration by this Review Board W|lI show that
ALJ Fleck’s decision is not flawed and was properly rendered.

If this Board grants the Department’s request for review, a full consideration by this Review
Board will show that ALJ Fleck’s decision is not flawed and was properly rendered.

The Appellént respectfully asks that the Review Judge deny the Department’s Request for
Review and uphold the ALJ’s initial decision to rescind the revocation of the Appellant’s license.
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Il. FINDINGS OF FACT

1. The Appellant has been providing in-home child care services since at least 2000
pursuant to a Family Home Child Care Iicense issued by the Department. She was mest
recently relicensed in May Qf 2004 for the address 16434 Marine View Drive S.W., Burien,
'Washington, for a maximum of 12 children, with a maximum number of children under two years
of age being four. This license was eﬁective through.May of 2007.* |

2. On July 5, 2006, the Department received a referral from the King County
Sheriff’'s Office reporting that William, the Appellant’s 19- year old son who resided in her home,
had been accused of engaging in oral sex with a three-year old child that he babysat. And on
July 5, 2006, the Department was ad‘vised that William.had confessed to having engaged in oral
sex with a three-year old girl for whom h‘e occasionally babysat outside of daycare hours and for
whom he was paid pursuant to a separate arrangement. William was subeequently |

“incarcerated and charged with two counts ef.Rape ofa Child.in the First Degree.’
| 3. On July 5, 2006, the Department served notice on the A.ppellant'infon’ning her
that her license was summarily suspendedv.e The Appellant objected, filed a request for hearing
on July 7, 2007, and asked for a stay of the suspension. By Order on Motion to Grant Stay ‘
issued August 2, 2007, the ALJ stayed the summary suspension actlon '

4. The Department subsequently decided to revoke the Appellant’s childcare
license. The basis of that decision was the information the Department obtained in its |
investigation into the referral ‘it had r_eceived.from the King County Sheriff’s office, the most
significant of which was.that the Appellant had alloweg William to have unsupervised access to
children in her care in yiOIation of a safety agréement the Department had entered into with her.
‘The Anpellant’s violation of the safety agreement was ef great concern to the Department

because of William’s history of inappropriate behavior towards other children, becagse,of his

past violence, and because of his mental health diagnosisf

“+ Exhibit 9.
N ° Exhibit 17, pp. 2 and 7.

Exhlblt 12.
) Testlmony of Licensing Supervnsor Patricia Eslava Vesse Transcnpt of the Proceeding (TR), Vol. HI, pg. 34
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5. On November 9; 2006, the Department served notice on the Appellant informing
her that her Family Child Day Care Home license was being revoked. The notice referenced
historical facts and interactions between the Appellant and the Deparfment. The notice also
cited various legal bases and rule violations in support of the revooation: These include: the
Appellant's violation of her March 23, 2003, safety plan and the 2005 waiver; WAC 170-296-

..0370(2)('0)' (requiring licensees to follow eompliance agreements); WAC 170-296-1360
(requiring supervision by the Appellant or staff); [WAC] 170- 296-1 410 (settmg forth |
requirements for staff members) WAC 170 296-0180 (allowing persons to live in the home
without a criminal background check); WAC 170-296-1410 {allowing “Joe” to have unsupervised
accees to children under care without a background check); WAC 170;296;0550 (failure to
report major changes of members of the household); WAC 170-296-0140 (Iacking the specific

» characteristics necessary to be a child care provider); and WAC 170-296-0110 (operating a |

¢hild care facility without a license).? ‘ o '
. 6. The Appellant objected to her license being revoked and filed a req.uestAfor .
hearrng on December 6, 20086. |
o7 ~ The Appellant’s adopted son William, born February 23, 1987,° has had severe
learning disabilities from a young age and was suspended from school and faced expulsion

. multiple times. When he was in the seventh grade, William was diagnosed with depressron and.

starte.d on Paxil. He also took Adderall at the time for Attention Deficit Hyperactivity Disorder

(ADHD). However his symptoms worsened. He began to have psychotic symptoms which

worsened and were “pretty severe.”®

8. In April 2001, William, then thirteen years old,' had shown one of the Appellant’s
_day care children how to start a fire using an aeroesol can. The Appellant told the investigating
licensor that William had been diagnosed as having ADHD, had been involved with conflicts at

school, has learning disabilities, had attempted suicide in November 2000, and-had been

8 Exhibit 22.
9Exhrbrt16 pg. 2.
Tes’umony of Catherine Stabio Flsher TR, Vol. 11l pg 96.
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admitted to Fairfax Hospital."" Th‘e Appellant further said that the mediéation William had been
using to treat his ADHD had aggravated his behavior, he had finally been diagnosed with bi-
polar disorder in December 2000 and taken off the ADHD médicaﬁon, his behavior had
improved, and William and her family were in counseling. In August 2001, William was
convicted of Harassment, Intimidation of a student, and Assault VI for an incident where he had
threatened a student or a teacher with a knife at school. ™2 |

9. In 2001 William was receiving mehta.l heaith services through Highline and West
| Seattlé Mental Health facilities and through th‘é Ruth Dykeman Children Family Services.” He
became a patient of Catherine Stabio Fisher, a Péychiatric Nurse Practition'e? at Highline West
Séattle Mental Health Center, in 2003 and was her b’atient for about three yearé. Ms. Fisher
treated William’s conditions of ADHD and bipo‘lar disorder. At the time hé became her patient,
William waé taking Depakote, Zypréxa, ‘Te‘nex, Seroqgel, and Lamictal for mood stabilizing.
Ms. Fishef last saw William in e_arly.June of 2006 for a psychiatric evaluation. Ms. Fisher saw
no indication during her relationship with William or in his history that he wquld act sexually -
inappropriate at any time.™ During the time William was being seen by Ms. Fisher, he was also
receiving cognitive behavioral therapy.'® o

10. - In a November 2001 letter, the Department notified the' Abbellant that William
must be off the premises during daycare hours “due to the history 'of his many disturbing
behaviors.” This letter also told her that “this is a serioﬁs mattér and the ﬁrst time Wiilianﬁ is Ieft'
on the 'prerﬁises will result iﬁ an immediate revocation of the child care home” license.” The
Appellant’s response was to send her licensor, Harriet Martin, a supefvision plan for William

during the hours of her child care operation."”

11.  William’s béhavior continued to esca_l'ate. The Appellant testified that in her 22

" Exhibit 1.
2Testimony of Licensor Martin, TR, Vol. |, pp. 84-85.
3 Testimony of the Appellant, Transcript of Proceedings (TR), Vol. 1, pp. 32, 35.
" Testimony of Catherine Stabio Fisher, TR, Vol. Ill, pp. 94-96.
12 Testimony of Catherine Stabio Fisher, TR, Vol. Ill, pg. 98.
- Exhibit 2. .
Exhibit 3.
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years of providing child care, there had never been a complaint madeAaQainst her."® However,
the Departmént received eleven referrals of family violence during the peribd 2000-2002" frém
Family Reconciliation Services, Child Protective Services, and the Appellant herself.
12. On January 15, 2002, the Depaﬂhent issued a notice to the Appellant l;evoking |
her Family Day Care license. The noticé cited numerous episodes of violence between the '
Appellant and William that had occurred in 2000 and 2001, Williarﬁs’ deteriorating behavfor and
volatility in school, reports from his psychiatrist about his extremely hard'to handle behaviors his
negative attention seeking behavior, his threats to other children in school, his interaction with
'the day care children, his laclg of understanding of the consequences pf his actiqns', the fact that
he “has gouged the eyes out of all of his stuffed animals,” his inappropriate conduct with the |
family cat, and so on.?® The Department witharew this notice when William left the Appellant's
home in June 2002 to reside in a grou‘p home for children needing extensi\}e péychiatri_c care
“and schoéling. William returned to the Appellant's home at thé end of March 2003.%*
13. In a March 19, 2003, lettér; Licensor Martin informed the Appellant that, “The
‘_depa.l.’tm.ent requires that you not allow your son William uns.upervis'ed contact with child care
children.” Licensor Martin further informed the Appellant that, “The department requires that
you set up a safety plan to prevent risk to children and the steps you would take when a child is
put at risk should something occur on the premises during child care ho'urs.. Please submit this
plan in writing by March 24, 2003.22 The safety plan represented the Department’s ability to”

trust the Appé!lant to.keep the children safe. It was the Department's assurancé that the_
situation would be handled and supervision of the children wouid be appropriate.za-'

14, On March 23, 2003, the Appellant e-mailéd® Licensor Martin as follows:

As per your request; -

'8 Testimony of the Appellant, TR, Vol. ill, pg. 105. -
'® Testimony of Supervisor Eslava Vesse, TR, Vol. Ill, pg. 13.

2 Exhibit 4. _
z; Testimony of the Appellant, TR, Vol. I, pg. 37. .
Exhibit 6. ) .
B Testimony of Supervisor Eslava Vesse, TR, Vol. Ill, pg. 28.
2 Exhibit 7. .
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1. William has never, nor will be allowed any unsupervised contact with the

child care children.
2. | will notify the department |mmed|ately, of any incident that puts the child care

children at risk.

Safety Plan for prevention of risk to éhild care children:

1. Children will be removed from situation immediately. | have assistants that
are with me throughout the day, the children will be removed to a safe area, i.e.,
separate room, outside (weather permitting), (with assistant present) and/or
William will also be removed from the premises.

T 2 I will be 'résponsible for removin‘g William and if necessary 911 will be called .
for assistance. (I have been trained in passive restraint to deal with any risky

behawors from William.

My first responsibility is for the safety and well. being of the children | care for
they will not be subjected to any form of nsky behawor

William leaves for school at 7:00 AM and does not return until 3:30 to 4:00 PM.

William will probably be attending summer school. He is working after school for

a family friend, participates in activities at The Purple Door (Bunen teen center),

attends counseling twice a week after school and participates in Youth group at

our church. He is very active with outside interests. He is working hard to

continue his success in the community and has great family and friend support.

15.  The Appellant testified that she was not aware that the Department was still
concerned about William being in her home after her license was :reneWed in May 2004
because the issue was never brought up when she was relicensed.”® However, in May 2004 or
shortly thereafter, Licensor Martin communicated With the Appellant about not allowing William
to have unsupervised access to child care children. Becaﬁsé of the Départment’s cpntinuing
concerns regarding W,i\lliam'being in the home and beihg unsuperviséd, this topic was an
ongoing discussion between the Appellant and Licensor Martin. Licensor Martin wanted to
ensure that the Appellant was following her safety plan.?

16. In October 2004, the Appellant asked the Department to waive the regulation(s)

that disqualified William from being present in her home while she provided child care because

of his earlier assault conviction,? a conviction that disqualified him from being unsupervised

Testlmony of the Appellant, TR, Vol. |, pg. 45.
% Testimony of Licensor Martin, TR, Vol. |, pp 130-131.
z Testimony of Supervisor Eslava Vesse, TR, Vol. Ill, pg. 29.
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around children. % 'in ner waivér requést the Appellant stated that William would never have
unsupervised contact with the child care children. The Appellant further}stated in her waiver
réquest that the duration of her reduested wai.ver was from “now” to “ongoing.”® The
Department did not immediateiy respond to the Appellant’s request for waiver.

17. in April 2005, Licensor Martin renewed the Appeliant’s request that the
Depértment waive the regulation(s) that disqualiﬁed William from being present in the
Appellant’s home while she provided child care. In May 2005, the Department granted the
Appellant a walver for the penod May 2004 through May 2007 upon the condition that William
was always supervised and never left unattended with children in the child care home.”° |

18. In Februéry 2006, the Appellant asked Licensor Martin to authorize Willia‘m to pe
her day care assistant.' Llcensor Martin toid the Appellant that she would need to. staff thxs
request with her supervisor and that the Appellant would need to check with the doctor about
Williams’ medication and what his behavior is like when he’s not taking his medication._- The
Department never approved William to be an assistant for the Appellant.®

19. CPS Investigator Mack Jpnior was assigned to the referral the Depértment
received from tne King County Sheriff"s office on July 5, 2006. Investigator Junior interviewed
the Appellant the Appellant’s son Davis, Daws fiancé, and some of the parents of children in
the Appellant’s facility. The investigation also brought into question whether or not the
Appellant had allowed William to have unsupervised contact with the day care children.

20.  During the Depa,rfment’s investigation, several day care'parents reported having
seen Wflliam unsupervised and having seen him watching chilnren without the Appellant '
present. DB, the mother of Lila, a three-year old child who attended the Appeilant’s day care,

told Investigator Mack Junior that on three or four different occasions, she saw William left alone

with the c_hildren in the morning and the afternoon while the Appellant was. running errands.®

8 Testlmony of the Appellant, TR, Vol. I, pp 45-48.
EXhlbIt 10.
Exh|b1t11
31 Exhibit P. )
2Testlmony of Licensor Martin, TR Vol. 1i, pp. 42-43; Exhibit J.
* Exhibit 17, pg. 3; Exhibit 13; and testimany of Investigator Junior, TR, vol. Il, pg. 62.
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DB reported that the Appellant’s oldest sdn had Had a male friend staying at the Appellant's
homé when 'Lila first stared at the facility and that this male friend helped the Appellant watch
the children. DB reported that the Appellant had told her this male friend was abproved tobe in
the home® and that he was living in her home while he was looking for a job. DB reported that -
she thought this man’s name was "Joe” but was not sure, that he was in his mid-twenties, and |
that she had seen him in the home during daycére hours four or five times per month.*®

21. DE, the mother of two children who attended the Appellant’s day care, told
Investigétor Junior that in addition to the Appeliant, the Appellant’s son William, the Appellant’s
son Davis, and Davis’ fiancé Brandy, there were twe other older gentlemen that were atthe -
Appellant’é home occasionally in the morning when she dropped her children bff or when she
picked her children up after school. DE noted that these gentlemen were not caring for
children.®* DE reported that one man would bé sitting on the .couch with a cup of coffee when
she dropped her children off. DE-further repoﬁed ‘th‘at wl"len‘ she first signed up to use the
Appellant's day care facility, she saw another gentleman in the hprhe. The Appellant had tqid
her at that time that the man had been approved by the state to be. 'there and that he was
staying with her for a while. DE’s understanding was that the man lived there.*
A witness, DE, whose two chil_dren‘were with the Appellant in her day care between April'of
2005 and June or July of 20086, recalls observing people othér than the Appellant and William at
the residence on occasion. She would drop her chilaren off at approximately 7:45 in the )
morning. Her son was thére for the mornings; her daughtér was there all day. She did not
know the name of the other adult present, nor was she aware of whether that barty was
anything more than visiting for short periods of time.

22, JS, the father of Lila, a child in the Appellarjt’s care, did not think that the
Appellant’s proviéiori of child care seemed Very professional because “...there was another

youngd guy there” and because of-“...people kind of hanging around. Her son was there, the

3 Exhibit 17, pg. 3.
%5 Exhibit 13, Exhibit 17, pg. 3; and testimony oflnvestlgator Jumor TR, Vol. I, pg. 63
36
Exhibit 15.
37 Testimony of Dawn Eykel TR Vol. II, pp. 8-9;
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other son, |.think, and the daughter-in-law, would kind of come and go.”™®

23.  The Appellant denied that anyone other than her son William, her son Davis,
Davis’ girlfriend Brandy, and Davis’ daughter Kéitlyn lived in he-'r home between January 2006
and July 5, 2006.% The Appellant identified “Joe” as bemg a friend of her older son Davis who
became a family friend. Joe would sometlmes come over to the Appellant s home to visit. He
was usually in the garage working on cars with Davis. Joe did come lnto_the house but was not
allowed in the house during daycare hours, he‘sometimes came for dinner during the week; and
he sometimes would stay over the weekend. The Appellant denied that Jbe ever had
unsupervised access to children. The Appellant denied that she ever left the children under the
sole supervision of any ﬁnidentified,pérson while she ran errands.*® The Appellant denied’ever
having left William aloné in the daycare and 'de‘nied having violated the 2003 safety plan. She
denied that any other édult males ever lived in her house.*' The Appeliant claims that William

help with lunches*? but did not have unsupervised access to the children and that he did not

~“changé the children’s diapers.~She claimed that he-hasnever changed a-child’s diaper;* he-——

has never been a primary caregiver for the children, and he has never been unsupervised.44 o

24. During this i.nveStigation, the l')e.palrtment became aware of an incident that
oceurred on June 14, 2006, involving William and Lila, a two.and one-half year old child in the
Appellant’é care. The.testimony is in conﬂ4i'ct ,reg'arding this incident.

25. - Concerning this incident, JS, Lila’s father, testified that when he came to pick up
Lila in the evening, he saw something that struck him as odd, and it se_emed even more odd and
frustrating to him once the Appe‘llant’s facility was closed and he found out why. JS had ‘éntered
the Appellant’s house through the front door and gone into the living room. He saw the

Appellant and a couple of other childfen she was attending to in the living room on the couch by

%8 > Testimony of Joel Sexton, TR, Vol. I, pp 106-107.
Testnmony of the Appellant, TR, Vol. |, pg. 26.
Testlmony of the Appellant, TR, Vol. lll, pp. 110-111; and Vol. |, pp. 26-27.
Testlmony of the Appellant, TR, Vol. |, pg. 27.
42 Tgstimony of Inspector Junior, TR, Vol 11, pp..56-57.
3Testlmony of the Appellant, TR, Vol |, pg. 25.
4Testlmony of the Appellant, TR; Val. |, pg. 50.
4% Testimony of the Appellant, TR VoI ., pg.118.
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the window off to his right. Normally Lila would be playing and he would eee her when he
walked in. This time he could not see Lila. JS stood there, said hello, and asked the Appeliant
where Lila was. .She answered that Lila was in being changed. JS wondered to himself who
else worked there. JS said okay end'started walking toward.the changing room and found
William changing Lila’s diaper. JS did not really know William and was not comfortable with the
idea of William or any teen age boy changing his daughter’s diapers. It seemed strange to JS,
and JS had a weird feeling about it at the time. As he went toward the changing room to find
Lila, the Ap'pel»lant immediately got up, ruehed toward the changing area with him, and made it
to the changing area before JS did. William immediately left and did ndt finish changing the .
dlaper William did not say hello. He did not say anythmg He did not even look at JS. “It
~ wasn't like he finished changing her diaper and handed her to me and goes ‘your daddy s here
It was just strange.”® The Appellant fi mshed putting the diaper on Lila. JS saw no other

individual in-the roem where Lila was a.fter William left or before the Appellant entered. As he
- left he told the Appellant he did not want his daughter being changed by a teen-age boy or by
an'yone. else. She answered that .it Was not a problem.and that.she would make sure it didn't
happen again. She reassured JS that William had had a ba.chground check and had_been
_ licensed by the state.*’ JS took Lila-and left. |

28. Concerning this incident, the Appellant testified that she, the children, and

William had all just returned to the house from playing outside.*® She had gone into the
bathroom and was changing Lila’s diaper and William was in the same reom helping 'Kaitly.n, his
niece, wash her hends. The dogs started barking, which meant someone was coming to the
front door. She asked Wi[li’am to step over to the _changing area so Lila would not fall off and |
because she had not done up the tabs yet on Lila’s diaper, which Wae already under Lila. The
Appellant stepped three feet out of the bathroom into the hall and then into the kitchen doorway

to see who had ebme in the front door and saw that it was Mr. Sexton. He asked her where Lila

8 Teshmony of Joel Sexton, TR Vol. 1, pp. 107-109.
Testlmony of Joel Sexton, TR, Vol. |, pp. 109-114.
“8 Testimony of the Appellant, TR, VoI i, pg. 120.
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* was. She said we're back here in the other room. The Appellant could see both Mr. Sexton and
William. She never turned her back to William and Lila when she was talking to Mr. Sexton. Mr.
Sexton went to the sign-in/sign-out sheet (in the dlmng room) Jomed her in the kitchen area. JS
saw Wllham do up the tabs on Lila’s diaper, William pull up the draper stand her up, and pull up
her pants.*® Mr. Sexton told the Appellant he did not think any teenage boy should Change a
child's diaper and she agreed with him and told him that Wlllram was just trying to help out by
doing up the tabs.®® JS was extremely upset and expressed hlS concerns to her The Appellant
reassured JS that William had neveér changed any of the daycare chlldren s dlapers and never
_ would. The Appellant told JS that William had done a day background check for the daycare
and th-at she had submitted an application and all the credentials for him to be an assistant.”*
Js seemed reassured and told the Appellant that he trusted her.%

27. The Appellant further testified that after this lnCIdent JS was so upset that she
was afraid she might lose Lila as a day care child. So after JS and Lila left, the Appellant called
Lila’s mother BD to tell BD what had happened, to reassure BD that William had not been

: Chahging Lila’s diaper, and to say tha’r JS had misunderstood what he saw. BD responded by
telling the Appellant that she was very comfortable with the Appellant caring for Lila and that she
had already spoken to JS and reassured him.* :

28. During the King County Sheriff's in'terview“ of the Appellant on July 5, 2006, the
Appellant stated: | ' ' . | |

Kathleen [the Appellant] said that Kira [the grrl William sexually abused)] had.

come to their house on numerous occasions with her father, Anthony. Anthony is

a good friend of Kathleen’s oldest son, Davis Hardee. On all those.occasions,

but one, William was never alone with Kira. There were constantly other people

around and in and out of the house. The one occasion William was left alone

with Kira and his two-year old niece [Kaitlyn] was on Saturday, 06/24/06, from
approximately 2100 hours to 2230 hours. When Kathleen returned at 2230 hours

4 -, Testimony of the Appellant, TR, Vol. ill, pg. 121.
Testlmony of the Appellant, TR, Vol. |, pp. 50-53."
Testlmony of the Appellant, TR, Vo. Ili, pp. 124-125.

52 Testimony of the Appellant, TR, Vol. lll, pg. 122.

5 Testlmony of the Appellant, TR, Vol. lil., pp. 119-120.
%% Exhibit 16, pg 8.
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she found Kira asleep on the sofa, William asleep on the sofa, and Kaitlyn in her
crib in the bedroom.

28,  -Because there is a conflict in the testimony presented by the Appellant and _that
presehted by JS, Lila’s father, regarding the incident with Lila and William, a credibility finding is
necessary. Based on the totality of the evidence, the reasonableness of the parties" versions of
| events, and logic, itis found that the Appellant's version of the events is not credible. And itis
found that the Appellant allowed William unsupervised access to Lila on June 14, 2006.

JS’ descrlptlon of Wllham s reaction at being found alone with Lila rings true. As
described by JS, William responded as a gutlty person would or as a person with deep. shame - ‘
would respond. He would not speak to JS nor look JS in the eye. He exited the room
irhmediately. Will.iam’s behavior is indicative of William engaging in'something he knew he
should not be doing. Given that William sexuaily abused an'other girl of the same age only ten
‘days' later the very first time he was left ‘albne with this girl, it is possible that William was either -
| touching LiAla'inapbr.opriately or,thinking of doing so when he was discerred alone with Lila
unexpectedly by JS. |

Js’ descriptipn of the Appellant racing ahead of him to get to the bathroom ﬁrst also
rings true. The degree to which JS was upset by the inéident is more consistent With his having .
. .obsérved or experienced something greater tﬁén just William diapering his daughter. Itis
consistent with JS héving seen the Appéllant outrace him to the bathrpom in order to conceal
William’s presence alone with his child or in order to conceél her own behavior in allowing
William to be alone with Lila. It is consistent w1th JS having observed William acting guiltily or
shamefully And given that William had just had a psychiatric evaluatlon it would be consistent
wlth JS having seen overt symptoms of mental iliness or decompensation in William. The
Appellant herself acknowledgeé that JS was so upset that she called Lila’s mother to persuade
'the mother that JS had misunderstood what he had seen in order to prevent Lila’s parents.from -
removing her from the Apbellant's facility. The Appell,aht testified that had JS left her home

© saying that he trusted her, but it is apparent that JS called Lila’s mother immediately and
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reported his concerns. It is more likely than not that the Appellant left William alone with Lila to
change her diaper.

30. On July 5, 2006, as indicated above, the Department issued a summary

- suspension, informing the Appellant that she needed to terminate her day care activities
immediately. After having discussed this with Licensor Martin, the Appellant believed that she
was able to provide family and friends in-home care at the family or friend’s home itself. On
July 7, 2008, the day following the closure of her day care f’aci‘lity, the Appellant p.royided one
day of child éare at thevh'ome of BD, a pafent of one of the children normally under her care. On.
this date, the Appellant provided care to her granddaughter Kaitlyn, to Elias, who was another
little boy, and to BD’s daughter Layla:

31. The Appellant became aware that that was not what the Department had
determined to bé friends and family care and terminated that activity. She never provided any
day cére for pay thereafter until the summary suspensioﬁ was lifted. »

| 32. There is ‘testimony that the Appellant was observed driving a van that had
children in it. There fs nothing that indicates thét the Appellant was.providjhg day care for those
children she was transborting. |
lIl. CONGLUSIONS OF LAW _

1. The Appellant’s petition for review was time]y filed with the DSHS Board of
Appeals and is otherwise proper. WAC 170-03-0570 through 0590. Jurisdiction exiéts?or the
undersigned DSHS Review Judge to review the Initial Order and to issue the Department’s
Review Decision and Final Order in this matter. RCW 34.05.464.

2. When making a decision, the ALJ and the Review Judge must first apply the DEL
rules adopted in the Washingtén’ Administrative Code. WAC 170-03-0220(1).. If no DEL rule
applies, the ALJ and the Review Judge must decide the issue according to the best legal
authofity and reaséning available, including federal aﬁd Washington state constituti‘ons,
stétutes, régulations, and published appellate court decisions. WAC 170-03-0220(1) and (2).

The ALJ’s authority is limited to determining whether the sanction imposed or taken by DEL was
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warranted or justified under the evidencé presented at the hearihg. The ALJ does not have the
authority to substitute or imposé an alternative sanction, remedy, or action. WAC 170-03- |
0350(1). And the Review Judge has thevsame. decision-making authority as an ALJ but must
consider the ALJ’s opportunity to observe the witnesses. WAC 170-03-0620(1).
3. In Finding of Fact 12 of the Initial Order, the ALJ found that, "‘Prior to the
July 5, 20086, referral there had been no indication in William’s behavior thHat he was a danger to
young children.” This is not an accurate 'statement. of the evidence of record. There may have
been hé indication that William wduld act in sexually appropriate ways, but'there is unequivocai
evidence that he was a danger to young children. In August 2601, William was convicted of
Hérassment; Intimidation of a student, and Assault VI for an incident where he had threatened a
student or a teacher witﬁ a knife at school. In 2001 William had ’endan'gered a child under the
Appeliant’s care by showing that child how fo start a fire with an aerosol can. And there was no
evide.n'ce presented that the effects of Williarﬁ’s bipolar disorder, his use of mind altering
psyghotropfc drugs, and his psychotic episodes would only endanger adults and noi children.
4. In Finding of Fact 11 of fhe Initial Order, the ALJ found that, “William was iﬁ her
[fhe Appéllan't’s] view at all times during tHis activity [changing Lila's diapers]. However, this is
not an accurate statement of fhe evidence of record. If the Appellant’s versioﬁ of the diaper-
changing incideﬁt were credible, and the undersigned has found it not credible, then at best, the .
Appellant’s positioning herself in the hallway betwe.en‘the changiné room and the kifch'en would
have allowed the Appeliant to see William if she were loéking in hié directior{. The Appellant’
could not physically have looked through the kitchen and seen JS come into the dining room,
“sign fhe in-out register, and come forward towards the changing room if she had kept her eyes
on William at ali times. Th‘e Appellant would have neede;j eyes in the back of her head to have
beén 'able to seé both forward into the dining room and backward into the cﬁanging room at the
same time.
5.. In Finding of Fact 4 of the Initial Order, the ALJ found that, “None of the

~ allegations in that [2002 license] revocation [action] ajrise out of activities associated with the
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day care, but primarily out of the interaction between William and the Appellant " This is not an
accurate statement of the evidence of record. The January 15, 2002, license revocation notlce
cites to a vast list of incidents involving William’s disruptive behaylor at school, his threats to
other children in school, his interaction with the day care children, his overall volatility, his lack of
understanding of the consequences of his actions, the fact that he “has go'uged.the eyes out of
all of his stuffed a_ni(mals,” his inappropriate conduct with the family cat, and so on.

6. The ALJ erred in failing fo enter a finding as to which version of the diaper-
changing incident was more credlble the Appeliant’s or JS’. Thisis a critical failure because the
testimony was in conflict and because the outcome of this case hlnges at least in part, on what
happened during that incident. The undersigned has the same decision-making authonty of the
ALJ under WAC 170-03-0620(1) and has entered a credlbility finding in this Review Decision
and Final Order. The under‘sign“ed must consider the ALJ’s opportunity:to observe the
" witnesses under WAC 170-03-0620(1). However, unlessthe ALJ translates that opportunity
into findings as to witness credibility, withess demeanor, or witness conduct, the undersigned
has no way of knowing what the ALJ’s opportunity to observe the witnesses afforded the ALJ.

_ | 7. The Initial Order’s Co_n.clusion of Law 8, premised on the ALJ’s conclusion that,
*There is nothing in the evidence that has been presented that indicates that the Appellant has
ever allowed contact by William with the children in the day care that is unsupervised or
unattended,” is factually inaccurate. The ALJ's statement lnv Conclusion of Law 12 that the
Department failed to establish that the Appellant violated her waiver or her security plan and the
statement that Wilham dld not have any unsupervised contact with ehildren under care are also
factually inaccurate. The undersigned has specmcally found that the Appellant allowed William
unsuperwsed access to Lila on June 14, 2006. Because the Appellant did so, she violated her
March 23, 2003, safety plan and the condltlons of the waiver the Department granted her in
2005.

8. The Department did not prove that the Appellant had people living in .h.er home

- that had not been cleared by the Department to be there. However, the Department did prove
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that the Appellant allowed n'umerous unidentified people to be in and around the children she,
had under care on a more-or lesé regular basijs. Parents of the Appellant's day care childrén
reported seeing numerous unidentified men in and about her home, and the Appellant herself
acknowiedgé,d in her interview with the sheriff’s office that her son Davis’ friend An,tho:ny came
to her house on numerous occasions and t_hat there were constaﬁtly other people around and in
and out of her house. And clearly “Joé” was around the Appellant’s home during Child care

. hours, contrary to the Appellant's testimony, or the parents of her déy ca‘re.children would not
have seen him or been able to report his presence to the Department. With her two sons
corhing and going, her son’s fiancé and their child coming and going, and these various
unidentified adults cbrning and going, it is reasonable tb conclude that the Appellant’s abiility to
adequately éupervise and provide cére to her day care children was cémpromised, as was her
ability to-constantly monitor Witliam’s whereabouts and activities. While there will undoubtedly
be tension betwéen a Family Home Child"Care licensee’s eﬁcpectations of how shé can use her
own home té e‘ntertain family and fﬁgnds and her obligation'to comply with licensing regulations, .
the Appellant’s allowing all thfs traffic through her home casts doubt on whether she has an
underst'anding of how children develop socially, emationally, physicaily, and intéllectually.

9. Even more-troubling than allowing a stéady stream of adult visitors through her
home during child care hours is tﬁe Appellant’s apparent'lack of underétanding of the
seriousness of William’s mental health problems. The Appellant claimed that she was unaware
that the Dépérfment had any ctherns about William after it renewed her license in 2004, even
though Licensor Martin was in constant dialog with her about William and even though the
Appellant’s application to have William approved as an assistant was noitvgranted. The ‘
Appellant’s testimony is either false, or it indicates th_at she was wearing blinders and could not
acknowledge to herself thé seriousness of William’s problems. William has a psychotic mental .
| illness. He takes mood-altering psychotropic drugs. He has had years of psychiatric treatment
and cognitive and behavioral thérapy up until the time he. sexu_ally abused a child. He has

criminal convictions for assaultive conduct and a history of violent behaviors. William was not
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an authpriz’ed care provider, so why was he, a 19- year old man, playing outside with the
Appellant’s day care children, preparing their lunches, washing their hands, and diapering
them? Why did the Appellant allow William extensive and intimate contact with the children
under her care? Why did she think it was in the children’s best interests to have William
constantly around? And why did she think he would be a good assistant child care provider?

10. The undersigned concludes that the Appellant lacks the personal characte_ristics_
an individual needs to provlde care to children and that she does not meet the requirement of
WAG 170-296-140(2)(a) and (f).‘55 The Appellant lacks an understanding of how children
develop socially, emotionally, physlcally, and intellectually, and she lacks a disposition thatis
res'pecttul of a child’s need for caring attention trom a care giver. The choice the Appellant -
made to allow Wllllam extensive and intimate contact with the children under her care promoted
William’s wellbelng rather thanthe children’ S, and the chorce she made to allow a steady stream
of unidentified adults through her home during child care hours promoted her wellbeing and that
of her family members rather t‘han the children’s.

1. The Department has proven that the Appellant violated her 2003 safety
agreement and the terms of her 2004 waiver. The Department has proved that the Appellant
allowed William to have unsupervised access to a child under her care. The Department has
proven that the Appellant lacks the personal characteristies an individual needs to provide care
. to children. The Initial Order’s concluslons of Iayv are contrary to the evidence of record, are not

supported by the findings of fact of this decision, and are not adopted. - The Initial Order shall be

reversed.

% WAC 170-296- 0140 What personal characteristics does an individual need to provide care to children, states: (1)
An individual must have specific personal characteristics to have a: (a) License; b} Certification; (c) Primary staff
position; or (d) Assistant and volunteer position. (2) These characteristics are: (a) An understanding of how children
develop socially, emationally, physically, and intellectually; (b) The ability to plan and provide care for children that is
based on an understanding of each child's interests, life experiences, strengths, and needs; (c¢) The physical ability to
respond immediately to the health, safety and emotional well-being of a child; {d) Reliability and dependability; (e)
Truthfulness; (f) A disposition that is respectful of a child’s need.for caring attention from a care giver; and (g) Ethical
business practices with clients, staff, the department and-the community.
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12. The procedures and time limits for seeking reconsideration or judicial review of

this decision are in the attached statement.

IV. DECISION AND ORDER

The Initial Order is reversed. The Appellant’s Family Home Child Care license is

revékéd.

Mailed on January 18, 2008.

CHRISTINE STALNAKER
Review Judge '

Attached: ' Reconsideration/Judicial Review Information

Copies have been sent to: - Kathleen Hardee, Appellant '
Deborah Rosser, Appellant's Representative
Cassandra Clemans, Appellant’'s Representative .
_ Patricia Allen, AAG, Department's Representative
DEL Contact .
Rynold C. Fleck, ALJ, Seattle OAH
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: . STATE OF WASHINGTON h
Dottt . DEPARTMENT OF SOCIAL AND HEALTH SERVICES
u BOARD OF APPEALS

PETITION FOR RECONSIDERATION OF
REVIEW DECISION

See lnformatlon on back

_ Printlor type detalled answars.

"NAME(S) (PLEASE PRINT) — ~ T DOCKETNUMBER : CLIENT 1D OR "D" NUMBER

WAILING ADDRESS " T env STRTE . ZFGODE

TELEPHONE AREA CODE AND NUMBER

. Please explain why you want a reconsiderationof the Review Decuslon Try to be speciﬂc For example, explaln
-« Why you think that the decision is wrong (Why you dlsagree with lt) '

+ How the declsion shiould be changed.

* The impartance of certain facts which the Review Judge should consider.

1 want the Review Judge to reconsider the Review Decislon because. . .

PRINT YOUR NAME ~ . SIGNATURE E—T
MAILING ADDRESS . PERSONAL SERVICE LOCATION |
BOARD OF APPEALS - Board of Appeals, DSHS '
PO BOX 45803 - ’ Blake Office East Bldg 2nd Floor, W
OLYMPIA WA 98504-5803 4500 10th Ave SE, L.acey Washington }
OEAX TELEPHONE (for more [nformation) L
1-(360) 664-6187 . 1~(360) 664-6100 or 1-877-351-0002

'RECONSIDERATION REQUEST

P‘age‘ : of

DSH8 09622 (REV. 04/2002) TRANSLATED



If You Disagree with the Judge's Rev;ieW becisiorj or Order a_'ndWant it Chéngad, ”
You Have the Right to:. ' T

() Ask the Review Judge to reconsider.(rethink) the decislon or order (10 day deadline);

" (2) File a Petition for-Judiclal Review ‘(startla Superior Court cas.e)_ahd ask the Superior Court Judge to review the decision
(30 day deadline). o : . ' ,

DEADLINE for Reconslderation Request - 10 DAYS; The Board of Appeals must RECEIVE your raquest within ter, . Ll
W (10) calendar days from the date. stamped on the englosed Review Declsion or Order. The deadline Is 5:00 p:m. K
g you do not meet this deadline, you will fose your right to request a rec'onslderatl.on. . ‘ : : .

. If you need r;'nore time: A Review Judge can extend (pdstponev.,delay) the deadllné, but you must ask within the same B
ten (10) day tims limit. ] L ) oo oo

| HOW to Request: Use the enclosed form or.'make your own. Add more paper If necessary. You must send or deliver
-your requst for reconsideration or for more time to the Board of Appeals on or before the 10-day -deadiine (see

addresses on enclosed form).

COPIES to Other Partles: You must send or delivef copies of your. request and atié_c_:hments to évery other pérty,in .
this matter. Forexamplé, a client must send a copy to the DSHS office that opposed him or her in the hearing. :

' Translatlons and Visual Challenges: If you do not read and write English, you may subrit and recsive papersin B
"your own language. . {f you are visually challenged, you have the right to submit and receive papers in an alternate. - IR
format such ‘as Brallle or large print. Let the Board of Appeals know your needs. Call 1-(360)-664-6100 or TTY
1-(360) 664-6178. - ) . ‘ . - S : - :

DEADLINE for Superior Court Casés - 30 DAYS: The ‘Superlor Court, the Board of Appeals, arid the state Attormey
General's. Office must all RECEIVE copigs of your Petition for Judiclal Review within ‘thirty (30) days from the date
stamped on the enclosed Review Declsion or Order. There are rules for filing-and service that you must follow. .

EXCEPTIQN: IF (and only if) you file a ﬂmely re.conslderation request (see.abové),'you will have- thirty dayé from the
date of-the Reconsideration Decision. 4 : to Y

' Refer to the Revised Code of Washington (RCW), including chapter 34.05, the Washington Administrative Code
(WAC), and to the Washington Rules of Court (civil) for guldance. These materials are avilable In all law libraries and
in most community librarles. S . . .

if You Need Help: Ask friends or relatives for a reference to an attorney, or contact your county's bar assoclation or
referval services (usually fisted at the end of the "attomey" settion in the telephone book advertising section). Columbia
Legal Services, Northwest Justice Project, the Northwest Women's Law Center, some law schools, and other non-profit i
legal organizations may be able to provide asslstance.. You are not guaranteed an attorney free of charge, |

DSHS 09-822 (REV, 04/2002) BACK .



1. - Snyder v. Colorado Podiatry Bd., 100 P.3d 496, 502 (Colo. Ct. App. 2004) (“There is no
constitutional requirement of a standard of proof beyond preponderance of the evidence in civil
proceedings, see Addington v. Texas, 441 U.S. 418 (1979); and the General Assembly has
determined that the standard of proof for all violations of the Podiatry Practice Act is the
standard applicable in civil proceedings.”)

2. Sherman v. Comm’n on Licensure to Practice the Healing Art, 407 A.2d 595, 601 (D.C.
1979) (“we hold that the preponderance of the evidence test adequately protected Dr. Sherman’s
Fifth Amendment property interest in his license”)

3. Eaves v. Bd. of Med. Exam’rs, 467 N.W.2d 234, 237 (Iowa 1991) (“A preponderance of
the evidence is all that is required. This standard is sufficient to satisfy due process.” (Citation
omitted.))

4. Rucker v. Michigan Bd. of Med., 138 Mich. App. 209, 211, 360 N.W.2d 154, 155 (1984)
(Petitioner is wrong in claiming “that due process required that a more stringent standard of
proof, the ‘clear and convincing’ standard, be applied in license revocation hearings.”)

5. Petition of Grimm, 138 N.H. 42, 50, 635 A.2d 456, 461 (1993) (“After weighing the
[Mathews] factors set out above, we conclude that the application of the preponderance of the
evidence burden of proof to psychologist disciplinary proceedings satisfies due process.”)

6. In re the Revocation of the License of Polk, 90 N.J. 550, 569, 449 A.2d 7,16-17 (1982)
(“we conclude that the application of the burden of proof by a fair preponderance of the evidence
standard in this case did not result in a deprivation of any rights guaranteed to Polk under . ... the
Due Process clause of the Fourteenth Amendment”)

7. In re Gould, 103 A.D.2d 897, 897, 478 N.Y.S.2d 129, 129 (1984) (“we reject petitioner’s
claim that the standard of proof in a professional license revocation proceeding must be ‘clear
and convincing’ proof to comport with due process requirements”)

8. North Dakota Bd. of Med. Exam’rs-Investigative Panel B v. Hsu, 726 N.W.2d 216, 230
(N.D. 2007) (“Under the Mathews framework for analyzing due process claims, we conclude the
preponderance of evidence standard satisfies due process.”)

9. Gallant v. Bd. of Med. Exam’rs, 159 Or. App. 175, 185, 974 P.2d 814, 819 (1999)
(“Balancing the three [Mathews] factors, we conclude that the Due Process Clause requires no
more than the preponderance of the evidence standard of proof in this case.”)

10.  Anonymous M-156-90) v. Bd. of Med. Exam’rs, 329 S.C. 371, 378, 496 S.E.2d 17, 20
(1998) (“We find a preponderance of the evidence standard adequately protects a physician’s
property interest in his license.”)

11. Granek v. Texas Bd. of Med. Exam’rs, 172 S.W.3d 761, 777 (Tex. App. 2005) (the
court rejects the contention “that due process requires clear and convincing evidence in medical
disciplinary actions™)

App_e,nd{x ,,_(B—__



12.  In re Smith, 169 Vt. 162, 172, 730 A.2d 605, 612 (1999) (“We conclude that these
statutory procedures, together with the preponderance of evidence burden of proof placed on the

State, afforded the constitutional process due to appellee.”)

13. Gandhi v. Med. Examining Bd., 168 Wis. 2d 299, 303, 483 N.W.2d 295, 298 (1992) (the
court rejected Gandhi’s argument that “due process mandates proof of the allegations against a
physician by at least clear and convincing evidence”).
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STATE OF WASHINGTON
IN RE KATHLEEN HARDEE
Appellant,
V. DECLARATION OF
SERVICE
STATE OF WASHINGTON,
DEPARTMENT OF EARLY
LEARNING,
Respondent.

I, Patricia A. Kelley, declare as follows:

I am a Legal A331stant employed by the Washington State Attomey
General's Office. On February 6, 2009, I sent a copy of Brief of
Respondent; and Declaration of Service via ABC Legal Messenger to:

Carol Farr, Law Offices of Leonard Moen, 947 Powell Avenue SW Suite
105, Renton, WA 98057-2975.

I declare under penalty of perjury, under the law of the State of
Washington that the foregoing is true and correct.

DATED this 6" day of February, 2009, at Seattle, Washington.

ﬂm %&%

PATRICIA A. KELLEY
Legal Assistant
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