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I. INTRODUCTION

The Gambling Act, ~RCW 9.46, grants the Washington State
Gambling Commission (Commission) statutory authority to promulgate
any and all regulations necessary to effectuate the Act’s policies and
directives. See, generally, RCW 9.46.010 and .070. These plenary
powers inéh;de the power to “regulate and establish the type and scope of
and rhanner of conducting the gambling activities authorized by the
[Gambling Act], including but not limited to, the extent of wager, money,
or other thing of value which may be Wagefed or contributed or won by a
~ player in any such activities[.]” RCW 9.46,070(11). The game of pull-
tabs ié .an authorized gambling activity in the State of Washington over
which the Commission has 1'egu1a£ory authority. RCW 9.46.0273
(providing the Commission regulatory authority to deﬁne what constitutes
the game of pull-tabs). |

It is uncontested that ZDI Gaming, Inc.’s (ZDTI’s) puil—tab
dispenser and reader (the VIP Machine), which incorporates cash card
technology, changes the manner in which pull-tabs are played By speediﬁg
up the rate of play and by removing an element of human interaction from
the game of puli—tabs.' Accordingly, the Commission properly determined
that the VIP Machine did not comply with State gambling regulations.

The superior court’s ruling to the contrary _conﬂiéts with the broad



regulatory powers the Legislature granted to the Commission, and,
therefore, must be révers ed.

| Alternatively, the superior court’s ruling should be reversed based
on lack of jurisdiction. RCW 9.46.095 pfovides Thurstoh County |
Superior Court with exclusive jurisdiction over all non-licensing actions
brought'against‘ the Commission. ZDI filed its Petition for Judicial
Review in Pierce County Superior Court. Accordingly, the Pierce County
Superior Court should have granted the Commission’s Motion to Dismiss
for Lack of Jurisdiction rather than transferring the case to Thurston
Couhty.

Had the Pierce County Superior Coﬁrt not erred, attempts by ZDI
to re-file in Thurston County Superior :Cou1“c would have beén time barred.
See RCW 34.05.542(2) (Peti'tidn for Judicial Review must be filed within
30 days after service of Final Order). The Thurston County Superior
" Court’s ruling must be vacated for lack of jurisdiction and the
Commission’s Final Declaratory Order reinstated.

II. ASSIGNMENTS OF ERROR

1. The Pierce County Superior Court erred when it denied the
Commission’s Motion to Dismiss for lack of jurisdiction. CP 4-5.

2. - The Thurston County Superior Court (superior court) erred when it
found that the Gambling Commission’s final order “did not provide any



rationale to deny approval of cash card technology to ZDL.” See Findings
of Fact and Conclusions of Law at Finding of Fact (FF) 23, CP 1059.!

3. The superior court erred when it made its own independent
findings of fact based on its review of the Administrative Record. See
FF 99 23-26, CP 1059-60. '
4. The superior court erred when it concluded that “[t]he ZDI VIP
equipment with cash card technology complies with the Washington
Administrative Code.” See Findings of Fact and Conclusions of Law at
Conclusion of Law (CL) 4, CP 1061.

5. The superior. court erred when-it concluded that “[t]he ZDI VIP
equipment with cash card technology complies with WAC 230-12-050
[(2005)] in its original form and as amended.” See CL q 5. CP 1061.

6. The superior court erred when it rejected the Commission’s
determination that “cash,” as used in WAC 230-12-050 and
WAC 230-30-070, means currency or a universally accepted cash
equivalent, and concluded that ZDI’s cash card technology, which is not
universally accepted, met the regulatory definition of “cash.” See id.

7. The superior court erred when it concluded that ZDI’s cash card
technology satisfied the definition of “merchandise” as that term is used in

! The following abbreviations will be used to denote the various components of

“the record on appeal: “AR” refers to the Administrative Record that documents the

proceedings before the Administrative Law Judge (ALJ) and the Commission.

“CP” refers to the Clerk’s Papers generated during the superior court proceedings.

“12/1/06 RP” refers to the December 1, 2006 Verbatim Report of Proceedings before the

" Pierce County Superior Court. “5/1/07 RP” refers to the May 1, 2007 Verbatim Report

of Proceedings before the Thurston County Superior Court. “8/17/07 RP” refers to the

August 17, 2007 Verbatim Report of Proceedings before the Thurston County Superior
Court. :

% Former WAC 230-12-050(2) (2005) provided that consideration for gambling
activities must be paid in “cash, check, or electronic point-of-sale bank transfers.”
Effective August 14, 2006, the Commission amended this list to include “gift cards” and
“gift certificates.” Former WAC 230-12-050(2) (2006) (repealed January 1, 2008). All
future references to “WAC 230-12-050(2),” unless otherwise noted, will be to the 2005
version which was in effect at the time of December 1, 2005 administrative hearing. See
AR 669.

Copies of all relevant regulations in effect at the time of the administrative
hearing are attached as Appendix A to this brief. A copy of former
© WAC 230-12-050(2) (2006) is attached as Appendix B. :



WAC 230-30-070, when this issue was never raised or presented in ZDI’s
Petition for a Declaratory Order. See CL 6, CP 1061-62.

8. The superior court erred when it concluded that an electronic credit
placed on a cash card met the regulatory definition of “merchandise” as
that term is used in WAC 230-30-070(1). See id.

9. The superior court erred when it held that the Commission acted
outside its scope of authority. See CL 7, CP 1062.

10.  The superior court erred when it concluded that the Commission
“should have approved cash card technology on ZDI’s pull-tab
equipment.” See id.

11.  The superior court erred when it concluded that the Commission’s
Final Order was arbitrary and capricious. See CLY 8. CP 1063.

12.  The superior court erred when it concluded that “[c]ash card
technology is not an ‘expansion of gambling.”” See CL §9, CP 1064.

13.  Given the reversible errors described above, the superior court
erred when it awarded ZDI attorney’s fees and costs pursuant to the Equal
Access to Justice Act (EAJA), RCW 4.84.350. See Findings of Fact and
Conclusions of Law Regarding Attorneys Fees and Costs, CP 1069-72.

14. Alfernatively, the superior court erred when it awarded ZDI
attorney’s fees and costs pursuant to the EAJA because the Commission’s
actions were “substantially justified.” See CP 1072, 9 7:

III. ISSUES ON REVIEW

1. Should the superior court’s ruling be vacated for lack of subject
matter jurisdiction?

a. Given that RCW 9.46.095 provides Thurston County
Superior Court with exclusive jurisdiction over all non-licensing
cases filed against the Commission, did the Pierce County Superior
Court lack jurisdiction to transfer the case to Thurston County
Superior Court?

b. Is ZDI’s Petition for Judicial Review time barred because it
was not filed in Thurston County Superior Court within thirty days



after the Commission served its Final Order, as required by
RCW 9.46.095 and RCW 34.05.542(2)?

2. Does the Commission’s statutory authority extend to regulating the
manner in which state-sanctioned gambling activities, like pull-tabs, are
conducted, including promulgation and interpretation of regulations that
govern the types of consideration that can be paid to purchase pull-tabs
and the types of prizes that can be awarded? .

3. Given the Commission’s special expertise in the area of gambling
regulation and enforcement, is the Commission’s definition of “cash” as
used in its own regulations ent1tled to substantial deference by the
reviewing court?

4, Should the superior court’s interpretation of the term
“merchandise” be vacated.

a. Is the superior court’s conclusion that the definition of
“merchandise” includes an electronic credit placed on a cash card
consistent with the Commission’s overall regulatory scheme,
which requires that “merchandise” be an objectively identifiable
good that can be displayed, wrapped or photographed and that has
a wholesale and retail value?

b.  Alternatively, is judicial review of the regulatory definition
of “merchandise” barred by ZDI’s failure to exhaust its
administrative remedies, given that ZDI never raised this issue in
its Petition for a Declaratory Order or at any time during the
administrative proceedings before the ALJ?

5. Was the Commission’s determination that ZDI’s VIP Machine did
not comply with state laws and regulations reasonable?

6. Should the superior court’s award of attorney’s fees and costé
under the EAJA, RCW 9.46.340, be reversed?



" IV. FACTS AND PROCEDURAL HISTORY
A. The Regulatory Framework Governing Pull-’fabs

Pull-tabs are a series of paper tickets that each conﬁin a “window,”
or a series of windows, concealing a series of numbers. or symbols.
WAC 230-02-260 (deﬁ111’;io11 of “pull-tabs”). Certain combinations of
these numbers or symbols entitle the playgr to collect a im'ze. 1d.;
AR 410; 9 2. Each pull-tab series has a predetermined number of winning |
tickets. /d. All prizés in excess of $20 in value are designated on a sheet
of paper called a “flare” that is posted next to the pull-tab game.
WAC 230-30-106(4); AR 410, § 3. When a prize with a value over $20 is
won, the operatbr must cross the prize off the ﬂ.are, thereby informing
players what prizes are still available to be won in any particular pull-tab
series. WAC 230-30-070(6).

Commission regulations strictly limit the types of -priZes that can
be awarded in a pull-tab game and narrowly circuﬁscribe the
consideration used to purchase pull-tabs. Pull tabs must be purchased With
“cash, check, or electronic point-of-sale tranéfer.” WAC 230-12-050(2).
Pull-tab prizes must be paid “in cash or in merchandise.”
WAC 230-30-070.(1).

In an effort to attract more pﬁll—tab players and increase gambling

revenues, gambling equipment manufacturers have developed machines



that dispense and read pull-tabs, while mimicking the sounds and displays
of electronic slot machines. AR 411, 9 6, 8. Before a pull-tab dispenser
can be placed into play in Washington, State law fequires it be reviewed
and approved by the Commission to ensure compliance with all applicable
gambling laws and reguiations. WAC 230-12-316, WAC 230-30-090.
B. The VIP Machine

ZDI’s VIP Machine is a pull-tab dispenser | and reader with
integrated cash card technology, which emits “attractor sounds” and
includes a video display that intentionally emulates a video slot machine.

AR 412, q 10; 73 With the exception of the integrated cash card

technolbgy, the VIP Machiné is largely identical to an earlief ZDI pull-tab
dispensing and reading device that the Commission approved for use in
the State of Waéhington in 2002. AR 412, 99 9-10; 702. The cash éard
technology is the critical difference between the“two machines. |

The éarlier version of the ma.chine required a pléyer to purchase
the pull-tab with currency and required that all winning pull-tabs be
redeemed with .a cashier. AR 412, 1 9; see AR 126. The VIP Machine -
dispo‘sed of these steps by allowing a player to purchase pull-tabs with a

prepaid cash card, and by allowing pull-tab winnings of $20 or less to be

® Neither party has challenged the ALJ’s Findings of Fact, which are
incorporated into the Final Declaratory Order by reference, and, therefore, they are
verities on appeal. Bullseye Distrib. v. Gambling Comm’n, 127 Wn. App. 231, 237, 110 '
P.3d 1162, review denied, 155 Wn.2d 1027 (2005).



automatically credited to the cash card without interacting with a cashievtr.4
AR 412, 99 10, 11. In doing so, the VIP Machine changes the manner in
which pull-tabs are played by speeding up the rate of play and by
removing human interaction with the cashier from the process of
redeeming winning pull-tébs. AR 155-56; 206 p. 43, Ilns. 3-22;
412 99 9-11; 422, § 23; 714-715; see AR 126. |
C. The Administrative Proéeedipgs

On March 29, 2005, ZDI submitted an application to the
Commission Staff seeking permission to distribute the VIP Machine
within the State of Washington. AR 11-17. On August 15, 2005, the |
Commission Staff issued a letter denying ZDI’s application, based on,
among other things, its determinaﬁon that the VIP Maéhine’s cash card

technology did not comply with the term “cash” as wused in

* A player purchases a pull-tab from the VIP Machine by either inserting cash or a
previously loaded cash card into the machine. AR 412, 41 10-11." When playing with a cash
card, the player initiates play by pressing a button. This causes the machine to deduct an
electronic credit equal to the value of one pull-tab from the cash card and dispense a paper
pull-tab. Zd. The player then has the option of utilizing the pull-tab reader to read the pull-
tab, manually reading the pull-tab him- or herself, or taking the pull-tab to an employee for
verification and payment. AR 412, 99. If the patron uses the machine’s pull-tab reader and
wins $20 or less, the VIP Machine retains the winning pull-tab and electronically credits the
prize to the patron’s cash card. AR 412-13, 4 11. If a pull-tab entitles the patron to winnings
of over $20, the machine returns the pull-tab to the patron, who must then redeem it with a
cashier. /d.



WAC 230-12-050(2) and WAC 230-30-070(1).” AR  21-23.
On September 21, 2005, ZDI, pursuant to- WAC 230-12-316(5), filed a
Petition for Declarétory Relief with the Commission. AR 1-7.

In its Petition for Declaratory Relief, ZDI challenged the
Commission Staff’s interpretation of the Commission’s regulatory
language, aséerting that the VIP Machine’s cash card technology was “a
cash equivalent” that satisfied the regulatory definition of “cash.” AR 3,
92.2. This was the only issue ZDI raised iﬁ the Petition, and ZDI
consistently adhered to this’position throughout the administrative hearing
proceedings. AR 1-7; 356-61; 376; 378; 904-906; 913-15.

The administrative hearing was held on December 1,A2005 before
an ALJ. AR 669. On May 1, 2006, the ALJ issued an Initial Declaratory
Order in which he held that the term “cash,” as used in the Commission’s
regulations, meant currency or-a universally accepted‘currenéy substitute.
| AR 420,  16. Because the VIP Machine’s cash card technology was not
universally accepted, i.e., its use was limited to a single estﬁblislnne11t, the
ALJ concluded that it did not meet the regulatory definition of “cash.”

AR 420, 9 17. The ALJ then upheld the Commissi(_)n’s Staff’s actions,

: 5 The Commission Staff also initially denied approval based on its conclusion
that the VIP Machine was an illegal “gambling device.” See RCW 9.46.0241 (defining
“gambling device”). Although this issue was addressed in the ALJ’s Initial Order, the
Commission’s Final Order “vacated and specifically disavowed” the ALJ’s ruling in this
regard. See AR 846-66. Neither party appealed this issue to the superior court.



concluding that the VIP Machine violated both WAC 230-12-050(2) and
WAC 230-30-070(1). AR 421-23, 9921, 23.

Both parties filed petitions for review with the Commission.
" AR 428-33, 573-80. On August 10, 2006, the Commission issued a Final
Deciaratory Order, upholding the ALJ’s conclusions regarding the
definition of “cash.” AR 961-63. The Commission’s Final Declaratory
Order, which incorporated portions of the ALJ’s Initial .Declaratory Order
by reference, also vacated and ‘speciﬁcally‘ disavowed the ALIJ’s
conclusions regarding whether the VIP Machine constituted an illegal
gambling device under RCW 9.46.0241. Id.
D. Petition For Judicial Review Proceedings

ZDI was served with the Commission’s Final Order on or about
-~ August 31, 2006. AR 964-65. On September 11, 2006, ZDI filed a
Petition for Judicial Review with the Pierce County Superior Court.
.CP 348-59. On September 20, 20.06, the Commission notified ZDI that
RCW 9.46.095 granted Thurston County' Superior Court exclusive
jurisdiction over the matter; and suggested that ZDI dismiss its Pierce
County action and re-file in Thursfon Cohnty. CP 9. ZDI did not accept
this suggestion. CP 6-7.

On October 19, 2006, the Commission ﬁied a Motion to Dismiss

for Lack of Jurisdiction. CP 327-42. On December 1, 2006, the Pierce
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County Superior Court denied the Motion to Dismis-s, holding that
RCW 9.46.095 controlled venue, rather than jurisdiction, and issued an
order changing venue to Thurston County Superior Court CP 4-5;
- 12/1/06 RP 14-15. |
The Thurston Cou1_1ty Superior Court heard argument‘ on the
Petition for ‘J'udicial Review on May 1, 2007. CP 721-22. On
June 27, 2007, the superior court issued a »Letter'Opinion overruling the
Commission’s Final Order. CP 1069—72. On August 17, 2007, the court
denied the Commission’s Motion for Reconsideration and entered
Findings of Fact and Conclusions .of Law and a Deplaratory Judgment
Order remanding the casé to the Commission for actions. conforming with
fhe superiof court’s ruling. CP 1024-37; 8/17/07 RP 28-29. The Court
also awarded ZDI reasonable attorney’s fees and costs subject to
‘RCW 4.84.350. CP 1038-44. On S'eptember"14, 2007, fhe Commission
filed a timely Notice of Appeal. CP 1048-80. ZDI filed a Notice of Cross -
* Appeal on September 17, 2007. CP'1050-52.

E. The Commission Afﬁrms And Codifies Its Prior Rulmgs
Regardlno Electromc Video Pull-tab Dispensers.

Subsequent to filing its Notice of Appeal, the Commission, in
response to the superior court’s ruling, affirmed and clarified its
previously adopted positions regarding pull-tab dispensers, like ZDI’s VIP

Machine. In doing so, it adopted the following definition of “cash.”
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“Cash,” wheﬁ used as a noun in [Title 230 WAC], means

currency in the form of coins or bills issued by the

government of the United States or Canada only and does

not include electronic, digital or other representations of

money or other methods of payment.
Wash. State Reg. 08-03-052 (effective February 11‘, 2008) (Attached
Appendix C). Additionally, the Commission promulgated standards
applicable to “electronic video pull-tab dispensers,” which authorize the
- use of “gift certiﬁcates and gift cards” to purchase pull-tabs. At the same
time, the Commission rejecfed an industry rule proposal that would have
allowed pull-tab Winnings to be electronically credited back to gift cards.'
Compare id. and Wash. State Reg. 07-24-017 (un-adopted proposed rule
authorizing pull-tab dispensers to electronically credit prizes of twenty
dollars or less on to cash cards) (AttachedvAppendix D).

V.  STANDARDS OF REVIEW

When reviewing an ageﬁcy’s decision, an appellate court sits in the
same position as the superior court and appﬁes the standards of review in
RCW 34.05 .570(3) directly to the égellcy record. Tapper v. Employment

Sec. Dep't, 122 Wn.2d 397, 402, 858 P.2d 494 (1993)._ “The burden of

demonstrating the invalidity of agency action is.on the party assertiﬂg
invalidity[.]” RCW 34.05.570(1)(a).

The error of law standard applies to issues relatingAto whether

(1) an agency has statutory authority or jurisdiction to éct; (2) the agency
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engaged ‘in an unlawful decision-making process or‘has faﬂed‘ to follow a
prescribed procedure; and (3) the agency erroneously interpreted or
applied the law, and these issues are reviéwed de novo. Preserve Our
Islands v. The Shorelines Hrgs. Bd., 133 Wn. App. 503, 515,
137 P.3d 31 (2006);' Notwithstanding the de novo standard of féviéw,
“courts grant substantial weight to an agency’s interpretation of its own
regulations. Tapper v. Employment Sec. Dep’t, 122 Wn.2d 397, 403,
858 P.2d 494 (1993)'. |

The arbitrary and capricious standard is very narrow, as with other
challenges to agency action, the party asserting it carries a heav‘y burden.
Gree(zen v. Board of Accountancy, 126 Wn. App. 824, 830,
110-P.3d 224 (2005). Ageﬁcy acﬁon is arbitrary and capricious only if it
“is willful and unreasoning and taken without regard to the attending facts
or circumstances.” Wash. Indep. Tel. Ass’n v. Wash. Utils. & Transp.
Comm’n, 149 Wn.2d 17, 26, 65 P.3d 319 (2003). A court should not
substitute its judgment for that of the agency and “will upset [an agency’s]
determination only if the evidence establishes it was arrived at by
unlawfﬁl, arbitrary or capricious action.” State ex rel. Rosenberg v. Grand

Coulee Dam School Dist. No. 301, 85Wn2d 556, 563,

536 P.2d 614 (1975).
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VI. ARGUMENT
A. The Superior Court’s Ruling Must Be Reversed Because

Neither The Pierce County Superior Court Nor The Thurston

County Superior Court Had Subject Matter Over ZDI’s

Petition For Judicial Review.

1 RCW 9.46.095 grants Thurston County Superior Court
exclusive subject matter jurisdiction over all
non-licensing actions against the Commission.

RCW 9.46.095 clearly and unequivocally grants Thurston County
Superior Court exclusive jurisdiction over all non-licensing actions filed
against the Commission, including administrative' declaratory judgment
actions like the one at issue here. Because the Pierce County Superior
Court lacked subject matter jurisdiction over this case, it erred when it
denied the Commission’s Motion to Dismiss and ordered a change of
venue to Thurston County Superior Court instead.

When a court lacks subject matter jurisdiction, dismissal is the
only permissible action it may take. Inland Foundry Co. v. Spokane

County Air Pollution Control Auth., 98 Wn. App. 121, 123-24 (1999),
review denied, 141 Wn.2d 1007 (2000). . Adopted in 1981, RCW 9.46.095,
provides that

No court of the state of Washington other than the superior

court of Thurston county shall have jurisdiction over any

action or proceeding against the [Gambling] commission or

any member thereof for anything done or omitted to be

done in or arising out of the performance of his or her
duties under [the Gambling Act, RCW 9.46].
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While RCW 9.46.095 includes an exception for “adjudicative proceedings
involving a final decision of the commission to deny, suspend, or revoke a
license,” thé Legislature cléarly intended the Thurston County Superior
Court to have exclusive subject matter jurisdiction over all other non-
licensing actions filed against the Commission.®

Fourteen days after the Commission issued its Final Declaratory
Order, ZDI erroneously filed its Petition for. Judicial Review in Pierce
Cdunty Superior Coﬁrt. CP 248-59; AR 965. Within a week, the
* Commission gave ZDI notice that Pierce County Superior C.ourt. had no
jurisdiction to héar the case and offered it the opportunity to timely re-file |
in Thurston County. CP 6-7, 9. Despite having received fair and timely.
notice of the jurisdictionai defect, ZDI’s case remained lodged in Pierce
Counfy.

As Pierce County Superior Court lacked subject matter
jurisdiction, it had no authority, when responding to the Commission’s '
Motion to Dishﬁss, to take any action other than dismissing the case.

-Because Pierce County lacked jurisdiction, its order changing venue to

¢ The Commission’s Final Declaratory Order arises from administrative
proceedings commenced pursuant WAC 230-12-316, which sets forth the procedures for
seeking Commission approval of gambling equipment. The Commission does not license
gambling equipment. Compare WAC 230-12-316 (Commission procedures for
reviewing gambling equipment) and Chapter 230-04 (Commission licensing
requirements). Because no gambling license is in jeopardy, RCW 9.46.095’s exception
for licensing cases does not apply. :
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_Tlmrston County Superiﬁrv Court must be rescinded and an- .order of
dismissal issued in its stead.

2. ZDI would have been unable to perfect jurisdiction in

Thurston County Superior Court had the Pierce
County Superior Court not issued its erroneous change
of venue order.

Because ZDI’s Petition for Judicial Review was erroneously
transferred to Thurston County‘ Superior Court in 'December 2006, rather
than dismissed, ZDI avoided the necessity of re-filing its Petition for
Judicial Review in Thurston County, and never had to confront the fact the
thirty-day deadline for filing a Petition for Judicial Review had expired
two months earlier. Accordingly, if this Court concludes that the Pierce
County Superior Court should héve dismissed the case because it lacked
jurisdiction over this matter, it must also hold that Thurston County
Superior Court was barred from hearing the case because, under the
circumstances, ZDI could not satisfy RCW 34.05.542(2)’s jurisdictibnal
requirement that a party file a petition fdr judicial review within thirty
days of the agency action.

To invoke the superior court’s éppellate jurisdiction under
Washiﬁgton’s Administrative Procedure Act (APA), a party must follow
all of the APA’s procedural requirements or faée dismissal based on lack

of subject matter jurisdiction. Muckleshoot Indian Tribe v. Washington

Dep’t of Ecology, 112 Wn. App. 712, 724, 50 P.3d 668 (2002).
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RCW 34.05.542(2) requires that parties challenging an agency action file a
petition for judicial review within thirty days after the final order issues.
Accordingly, failure to timely file a petition for judicial review with the
superior court is grounds for dismissal for lack of subject matter
jurisdiction.

Had the Pierce County Superior Court dismissed ZDI’s petition for
review at its December 1, 2006 motion hearing, any attempt by ZDI to
re-file its Petition for fudicial Review in Thurston County Superior Court
would have been ﬁme barred. Pursuant to RCW 34.05.542(2), the
thirty-day deadline for filing the Petition | for Judicial Review began‘
- running on or about August 31, 2006, when the Commission served the
Final Declaratory. Order on ZDI, and tennina@ted on or  about
September 31, 2006. Accordingly, had it not erred by transferring the
case, the Pierce County Superior Court would have dismissed the case no
earlier than December 1, 2006, and any attempts by ZDI to re-file Would
be time barred, as the deadline for appeal had expired two months earlier;7

In short, neither the Pierce County.nor the Thurston County

Superior Courts ever established subject matter jurisdiction over this

7 Had.ZDI either dismissed the case or séught an emergency order changing
venue at the time the Commission first notified it about the jurisdictional defect, ZDI
would have timely established jurisdiction with the Thurston County Superior Court.
This is not an instance where opposmg counsel lay in the weeds hoping to take advantage
of an uninformed litigant.
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matter. Accordingly, the superior court’s declaratory order and award of
attorney’s fees and costs must be vacated for lack of subject matter
jurisdiction.

3. RCW 9.46.095’s grant of jurisdiction ‘to. Thurston
County Superior Court does not conflict with the APA.

With passage of RCW 9.46.095, the Legislature concluded that -all
litigation against the Commission, not involving the denial, suspension or
revocation of a gambling license, should be conducted in a single forum—
Thurston County Superior Court. In fact, the Legislature adopted this
provision in 1981, eight yéars after the 1973 Gambling Act was enacted,
noting that it had not previously limited trial court jurivsdiction over actions
brought against the Commission. - 1981 Final j\LegisZative Report,
SSB 3307, p. 150, CP 342. Adding this provision years later, rather than
as part of the original enactment of the Gambling Act, indicates that the
Commission and Legislature carefully consideréd the provision prior to its
becominé léw.

‘The Commission anticipates that ZDI will point to pl;ovisions in
the APA that generally specify where petitions for judicial 1'eVieW aré to
be heard. See RCW 34.05:514(1). RCW 9.46.140(5), ho.wever, provides
that administrative proceedings under RCW 9.46 are governed by the
APA “unless otherwise provided in this chapter.” (Emphasis added). In

this case, RCW 9.46.095 specifically provides otherwise, mandating that
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. Thurston County Superior court has exclusive jurisdiction over non-
licensing cases. | Accordingly,. APA provisions to the contrary are
inapplicable.

Not only is such a result consistent with the plain meaning of the
statutes, but also with basic legal principles that dictate that when two
statutes appear to cover concurrent issues, the. specific statﬁte prevails over .
the general statute. State v. Danfort}z, 97 Wni2d 255, 257,
643 P.2d 882 (1982). In this case, RCW 9.46.095, which relates
specifically to actions against the Commission, necessafily prevails over
the APA’s generalized directives.®

Based on the foregoing analysis, the Pierce .Count'y Superior Court
lacked jurisdiction over ZDI's Petition for Judicial Review and should
have granted the Commission’s Motion to Dismiss. This would

necessarily result in the termination of the proceedings because, once

Pierce County dismissed the lawsuit, attempts to file in Thurston County

8 Nor is this a case where the Legislature’s intent is unclear regarding whether
the statute controls venue, as opposed to jurisdiction. RCW 9.46.095 clearly and
unequivocally states that no court other than Thurston County Superior Court shall have
“jurisdiction” over non-licensing matters. Although the legislature’s intent is clear, ZDI
argued below that the Washington State Supreme Court’s ruling in Dougherty v. Dep’t of
Labor . & Indus., 150 Wn.2d 310, 76 P.3d 1183 (2003) controls. The analysis in
Dougherty, however, only applies to situations where the Legislature’s intent is
ambiguous. While Dougherty favors resolution of such ambiguities in favor of venue,
this analysis is not applicable when the statute unambiguously states that it is
jurisdictional. Dougherty, 150 Wn.2d at 317 (“Unless mandated by the clear language
of the statute, we generally decline to interpret a statute’s procedural requirements
regarding location of filing as jurisdictional”) (emphasis added). RCW 9.46.095’s plain
language unequivocally states that it controls jurisdiction. Accordingly, any reliance on
Dougherty should be rejected. :
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Superior Court would be time barred under RCW 34.05.542(3).

Accordingly, the Commission respectfully requests that this Court vacate

~ the Thurston County Superior Court’s ruling.

B. Alternatively, The Superior Court’s Interpretations Of
"~ Commission Regulations Constitute Judicial Exercise Of

Agency Authority That Must Be Reversed.

1. The Commission has statutory authority to closely
regulate, limit and control all state-sanctioned gambling
activities and gambling equipment, including pull-tabs
and pull-tab dispensing machines, like the VIP machine.

The Legislature adopted the Gambling Act, RCW 9.46, in 1973 to

advance the following'public policies:

The public policy of the state of Washington on gambling

is to keep the criminal element out of gambling and to

promote the social welfare of the people by limiting the

nature and scope of gambling activities and by strict
regulation and control.
RCW 9.46.010 (Emphasis added). Reinforcing the importance of
controlling and limiting state-sanctioned gambling, RCW 9.46.010 further
directs that:

All factors incident to the activities authorized in this

chapter shall be closely controlled, and the provision of this

chapter shall be liberally construed to achieve such end.

To enable the Commission to accomplish its mission, the Gambling Act
grants the Commission broad statutory authority and power to fully

regulate and control all state sanctioned gambling activities, including the

game of pulltabs and  pull-tab  dispensing  machines.
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See RCW 9.46.0273, .040, and .070. RCW 9.46.0273 directs that the term:
“pull-tab” be given its “usual and ordinary meaning as of July 16, 1973”
and further provides ‘that “such definition may be revised by the
- [Clommission pursuant to rules and regulations promulgated pursuant to
[the Gambling Aét].” More generally, RCW 9.46.070(11) authorizes the
Commission:

To regulate and. establish the type and scoi)e of and manner

of conducting the gambling activities authorized by this

chapter, including but not limited to, the extent of the

wager, money, or other thing of value which. may be

wagered or contributed or won by a player in any such

activities.
Any doubt as to the plenary scope of the Legislature’s grant of authority is
resolved by RCW 9.46.070(20), which authorizes the Commission “Itlo
perform all other matters and things necessary to carry out the purposes
and provisions of [thé Gambling Act].”?  See also Bullseye Distrib. V.
Gambling Comm'n, 127 Wn. App. 231, 237, 110 P3d 1162, review
denied, 155 Wn.2d 1027 (2005) (“The [Gambling] Commission is charged
with administration and enforcement of Washington’s gambling laws.”)

In addition to authorizing the Commission to define the game of

pull-tabs, the Legislature has specified that pull-tabs must function as a

° “Administrative agencies have those powers expressly granted to them and those
necessarily implied from their statutory delegation of authority” Tuerk v. Department of
Licensing, 123 Wn.2d 120, 124-25, 864 P.2d 1382 (1994). Agencies may use regulations to
fill gaps in the statutory framework when it is necessary to effectuate the general statutory
scheme. ASARCO, Inc. v. Puget Sound Air Pollution Control Agency, 112 Wn.2d 314, 322, -
771 P.2d 335 (1989).
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“commercial stimulant” and a “social pastime.” RCW 9.46.010, .0217
and .0325. As a “commercial stimulant,” pull-tabé can only be sold in
conjunction with the sale of food and drink “Wi’[h‘ the purpose of
increasing the volume of food and/or drink sales for ‘on-premises’ .
consumption.” RCW 9.46.0325; WAC 230-02-350. See AR 410, 2. As
a “social pastime,” pull-tabs must be played “more for amusement rather
than for profit.” RCW 9.46.010; WAC 230-02-455.

If approved, the VIP Machine will impact the manner in which the
game of pull-tabs isy played in th ways: (1) it will speed up the rate of
play, and (2) it will remove an element of human interaction from the
game. Currently, pull-tab patrons must redeem winning pull-tabs of all
denominations with a cashier, regardless of whether they aré dispensed
over the.,cquhter or by a machine. AR 412, 9 9; 413 q 15; 414, § 16;
422,90 23. Thus, by necessity, a patron mus‘g periodicallsr interrupt play in
order to redeem hié or her winnings. AR 422, § 23. While requiring
patrons to interrupt their play in order to redeem winning pull-tabs with a-
cashier may be, as the ALJ observed, “tedious,” it has the salutary éffecf
of moderating the speed of play and provides the patron with a moment to
reflect upon his or her winnings (or losses) and how they mi éht be spent.
AR 422, 9 23. Requiring the player to redeem winnings with a cashier

also provides the gambling establishment an opportunity to merchandise
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food and drink, which is consistent with tlre requirement that pull-tabs
serve as a “commercial stimulant” and “social pastime.”
See RCW 9.46.010, ..0273, .0325; WAC 230-02-350, -455.
The Commission"s plenary authority necessarily includes the
‘regulation and control of pull-tab dispensing machines and any form of
payinent system incorporated therein, including the cash card technolo gy
incorporated into ZDI’s VIP machine. For this reason, the trial court’s
| ruling that the Commission exceeded its authority when it concluded that
the cash card technology integrated into the VIP Machine did not comply
with agency regulations must be overturned.

The Commission anticipates» that ZDI will argue that the
Commission’s authority to regulate cash card technology illeorporated into |
a piece of gambling equipment, like the VIP Machine, somehow conﬂicts
Wi‘rh RCW 19.240, which governs the use of gift certificates and gift
car‘ds.lro in Washington- State. See CP 469. The stated purpose of
RCW 19.240, however, is “to relieve businesees from the obligation of
reporting gift certificates [and gift cards] as‘ unclaimed property.”
RCW 19.240.005. Nothing within RCW 19.240 even remotely supports

the notion that the Legislature intended this law to usurp, or otherwise

10 As used in RCW 19.240, “gift cards” refers to “electronic storage cards” or
“cash cards” that are the subject of this lawsuit. RCW 19.240.010(4). Indeed, during the
course of the proceedings, the terms “gift card” and “cash card” were used
interchangeably. See, e.g., AR 171, p. 32, Ins. 11-18; 573-74; 599, p. 72, Ins. 9-10.
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limit, the Gambling Commission’s authority to regulate the use of cash
cérd technology within the gambling industry.

The Commission further anticipates that ZDI will argue that the
Commission has no autilority to regulate cash card technology because
this technology does.not constitute a “gambling activity.” See CP 469.
This argument, however, ignores RCW 9.46.075(11) which authorizes the |
Commission to .control the manner in which gambling is conducted,
including but not limited to, the extent of wager, money, or other thing
of value which may be wagered or contributed or won by a player in
any such actiyities[.]” (Emphasis added). Exeroising this authority, the
Commission conclud‘ed that an electronic credit applied to a cash card is
nof “cash” or “merchandise,” and, therefore, may not be “won” while
playing pull-tabs. The supérior court erred whc;,n it held otherwise.

Pull-tabs are an authorized gambling acﬁvity iﬁ the State of
Washington.. RCW 9.46.0253. _Pull-tab dispensers aﬁd readers, like the
VIP Machine, are one manner by which pull-tabs are played. The game of
pull-tabs requires the player to redeem vx}inning pull-tabs from a live
cashier. VIP Machine’s cash card technology, which allows players to
purchase pull-tabs with cash cards and allows pull-tab winnings to be
electronically credited to a cash card, fundamentally changes this process

by removing the human element from the transaction and speeding up the

24



rate of play. See AR 206, p. 43, Ins. 3-22; 412 7 9-11; 422, q 23;
714-715. Given the Commission’s plenary power to strictly regulate and
control all authorized gambling activities, the Commission’s determination
that the VIP Machine did not comply with gambling laws and regulations
was well within. ité statutory authority. ‘The superior court’s ruling must
be reversed. ‘ ' (

2. The Commission’s determination that “cash” means
currency or a universally accepted currency equivalent
is entitled to substantial deference because it is within
the Commission’s area of expertise, is consistent with
the plain meaning of the term “cash,” and advances the
purposes and policies of the Gambling Act.

The Commission’s Final Declaratory Order properly held that
“cash,” as that term was used in former WAC 230-12-050(2) and
WAC 230-30-070(1), means legal currency or a currency equivalent that
is “accepted everywhere.”!! AR 447 9§ 16. The Commission further
concluded that, given that the cash cards uséd in the VIP Machine were

valid at only one location, they were not universally accepted and,

therefore, did not satisfy this definition. AR 427-28 §17.

" But for arguments related to the superior court’s award of attorney’s fees, if
this Court concludes that the Commission has authority to regulate the VIP Machine, the
remaining issues regarding interpretation of former WAC 230-12-050(2) (2005) and
WAC 230-30-070(1) (2005) are moot, as the Commission ‘recently adopted
WAC 230-06-003 and WAC 230-14-047 (effective dates February 11, 2008)
(Appendix C), which define the term “cash” as “United States or Canadian currency or
coin,” and which codify previously developed standards applicable to electronic video
pull-tab machines, like the VIP Machine. See Spokane Research & Defense Fund v.
Spokane, 155 Wn.2d 89, 99, 117 P.3d 1117 (2005) (observing that resolution of
remaining issnes would be moot, but for issue of attorney’s fees and costs).
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Inexplicably, the superior court summarily rejected the
Commission’s narrow interpretation of “cash,” concluding that the plairi
meaning of this regulatory term had‘ to be based upon an expansive
interpretation of the dictionary deﬁnit1011. The superior court’s ruling does

Inot even mention, let alone distinguish, well-established law requiring
courts to (1) defer to agency decisions made within the agency’s area of
expertise and (2) grant substantial weight to an agendy’s interp;etation of

' i;ts own regulatory lahguage. Because the trial court failed to apply the

‘proper rules of regulatory construction, its overly-broad definition of
“cash” must be reversed. |

Reviewing courts grant great weight and defgrence to an agency’s
interpretation of the statutes and regulations that it administers when the
agency is acting in its area of expertise. Pitts v. Dep ;t of Soc. & Health
Servs., 129 Wn. App. 513, 523, 119 P.3d 896 (2005); Alpine Lakes
Prote;tidn Soc’ty v. Dep’t of Natural Resources, 102 Wn. Aiop. 1, 14,
979 P.2d 929 (1999). When faced with an unambiguous regulation, the
court may not specula‘/te as to the intent of the regulation or add words to

~ the regul.ation, although it may discern intent from the underlying statutory

authority.  Mader v. Health Care Auth, 149 Wn2d 458, 473,

70 P.3d 931 (2003). An agency’s interpretation of ambigﬁous regulatory

language will be upheld as long as the agency’s interpretation is plausible

~
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and is consistent with the 1égislative intént. Alpihe Lakes, 102 Wn. App.
at 14: As discussed above, tile Commission is authorized to prescribe the
“manner” in which an authorized gambling activity is played.
Se¢ RCW 9.46.075(11).

The Commiésion’s conclusion that “cash” means legal currency or
a universally accepted currency equivalent is reasonable and consistent.
with the common usage of the term “cash” and the policies and intent
underlying the Gambling Act. “See AR 420, 97 16, 17. In its Final
Declaratory Order, the Commission adopted the ALJ’s determination that
various dictionary definitions of “cash” consistently shared the following
elements: the object at issue rﬁust have value and must be universally
accepted. Id. Because use of ZDI’s cash .card would be limited to a siﬁgle
establishment and, therefore, would not be universally accepted, the
Commission concluded that it did not meet thé definition of “cash” and
did not comply with WAC 230-12-050(2)..and WAC 230-30-070(1)."”

AR 421-22,99 21, 23.

2

2 The Commission’s definition of “cash” is also consistent with Commission
regulatlons defining the term “cash equivalent.” WAC 230-40-552 provides that “[c]ash
equivalent is a treasury check, personal check, traveler's check, wire transfer of funds,
money order, certified check, cashier's check, a check drawn on the licensee's account
payable to the patron or to the licensee, or a voucher recording cash drawn against a
credit card or debit card.” Like the Commission’s definition of “cash,” the Commission
definition of “cash equivalent” is limited to generally accepted forms of payment whose
use is not restricted to a single enterprise or establishment. Notably absent from
WAC 230-40-552’s definition of “cash equivalent” is any reference to a cash card or gift
~card or any other instrumentality whose use is limited to a single location.
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The Commission’s narrow definition of “cash” is also consistent
with the stated policies and intent underlying the Gambling Act, namely to
effect “close control” of all state sanctioned gambling acti'vity.}
RCW 9.46.010. A narrow interpretation of “cash” accomplishes this goal
and ensures that the introduction of new technology does not transform or
distort the manner in which a particﬁlar gambling activity is commonly
played.

Here, the record shows that introduction of cash card technology
will épeed up the rate of play for pull-tabs and streamline the payment of
prizes in a faslﬁon that encourages players to wager, rather than retain,
their winnings.  See AR 412 99 9-11; 422, § 23; 714-715. The
Commission’s narrow _interpretation of “cash” is consistent with the
Legislature’s policy favoring cloée control of gambling, and the facts
presented at hearing establish that the introduction of cash card technology
will change the manner in which the game of pull-tabs is played. Because
the Commission’s definition is reasonable and consistent with the Act’s
legislative intent, the Commission did not err when it concluded that casfl
card technology does not co1ﬁply with the term “cash” as that term is used
in WAC 230-12-050(2) and WAC 230-30-070(1).

Finally, the Commission’s subSequenf amendments  to

WAC 230-12-050(2), which authorize the purchase of pull-tabs using cash
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cards, demonstrate the Commission understood, fecogn’ized, and intended
that cash card technology be treated as a separate and distinct type of
payment from “cash.” Compare former WAC_230-12-050(2) (2006) and
~ former WAC 230-30-070(1) (2006). Had the Commission intended
“cash” and “cash card technology’.’ to be synonymous, amending
WAC 230-120-050(2) to include “gift card” would be an \unnecessary
1'edundanc;y.13 See Pacific Wire Works, Inc. v. Dep’t Lab. & Indus.,
49 Wn. App. 229, 235, 742 P.2d 168 (1987) (regulations should be
interpreted so that no portion is sﬁperﬂuous, void or insignificant). For 2;11
the reasons set forth above, the superior court’s ruling overturning the
Comumission’s interpretation of “cash” must be reversed.

3. The superior court’s interpretatioh of the meaning of
“merchandise” must be reversed because it is both
procedurally and substantively flawed.

The superior court’s conclusion that ZDI’s cash card technology

satisfies. the term “merchandise” .as that _term is wused in
~ WAC 230-30-070(1) is both procedurally aﬁd substantively flawed.

Substantively, the superior court’s conclusion that an electronic credit

applied to a cash card constitutes “merchandise” is inconsistent with the

13 1f the Commission’s failed to make the distinction between “cash” and “cash
cards” clear with its 2006 amendments to WAC 230-12-050(2), it left no doubt regarding
its position with its recent adoption of WAC 230-06-003 and WAC 230-14-047 (effective
dates February 11, 2008), which provide a regulatory definition for the term “cash,” and
specify when and how cash card technology may be used with pull-tab dispensers. See
Appendix C. '
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broader regulatory scheme, which contemplates that “merchandise” be a
type of good that can be displayed, photographed and handled.
Alternatively, the superior court should have declined to review this issue
because ZDI never sought declaratory relief from the .‘Commissioﬁ
regarding the meaning of this term, and, therefore, has failed to exhaust its
administrative remedies. Finally, even if ZDI. had properly raised the
issue below, the superior court’s remedy — imposing its own interpretation
upon the Commission’s regulatory languége — should be reversed because
it fails to grant appropriate deference to the Commission’s expertise and
regulatory authority.

a. The superior court’s definition of “merchandise”
is inconsistent with the Commission’s use of the
term elsewhere in its regulations.

WAC 230-030-070(1) requires that awards for pull-tabs be made
Ain “cash or in merchandise.” Within this same chapter, the Commission’s
regulations talso describe how “merchandise” prizes must.be displayed ana
discuss how to value “merchandise” for purposes of reporting financial
information to the Commission. Read as a whole, these regulations
demonstrate that the Commission intended the term “merchandise” to
mean some type of physical good capable of having a wholesale and retail

value. Because the electronic credits stored on ZDI’s cash cards are not a

good and do not have a wholesale and retail value, the superior court’s
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determination that they somehow satisfy the regulatory definition of
“merchandise” should b¢ rejected.

“Rules and regulations are construed as a whole, giving effect to
all the language and harmonizing all provisions, to avoid unlikely, absurd,
or ‘strained results.” Boeing Co. v. Gelman, 102 Wn. App. 862, 869,
. 10 P.3d 475 (2000), review denied, 142 Wn.2d 1021 (2001). In this case,
WAC 230-30-070(1) specifies that pull-tab winnings must be awarded in
“cash or in merchandise.” Continuing, WAC 230—30-0&0(5)(&1) provides
that 1ﬁerchandise, prizes must be displayed in “plain view” in the
“immediate vicinity” of the pﬁll-tab series, that surprise “merchandise
prizes” may be “wraiaped,” and that prizes may be stored in other locations
or be photpgraphically represented if there are “size or space constraints.”
This section establishes an intent that “merchandise” be some type of
phys>ic.a1 good, capable of being displayed, wrai)ped, or photographed.
The electronic cfedits the VIP Machine awards onto a cash card as pull-tab
Wimlillgs do not fit this description. |

Commission regulations feqﬁiﬁllg.pull-tab operators. to submit
quarterly ﬁﬁan‘cial reports also include language consistent with the notion
fhat “merchandise” is some type of physical good with a wholesale and -
retail value, as opposed fo the electronic credits awarded by the VIP

Machine. WAC 230-08-130(4)(c) requires that all pull-tab operators
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report the “cost to the licensee of all merchandise prizes paid out for . . .

pull-tabs.” Similarly, WAC 230-30-070(6) provides that a merchandise
prize must be deleted from the flair whenever a “merchandise prize with a -
retail value over twenty dollars” is awarded. (Emphasis added).
WAC 230-30-070(8) contains an identical reference to the “retail value”
of a merchandise prize. See also WAC 230-30-080(1)(a) (total value of
merchandise prizes is “computed at the amount actually paid by the
licensed opérator plus fifth percent of that actual cost™). Electronic credits
awarded to a caéh ‘card do not have a retail or wholesale .value.
Accordingly, an interpretation of “mé‘rchandise”. to include these
electronic credits for purposes of these regulations is nonsensical and
éhould'be rejected.

When read as a whole, the Commission’s regﬁlations .governing
“merchandize pﬁzes” contemplate that “merchandise” means. a physical
good that can be displayed, wrapped or pictﬁfed, and that has a.wholesale
aﬁd retail value. The electronic credits awarded to pull-tab winners by the
VIP Machine’s caéh card technology do not fit Vwithin this definition and
the superior court’s ruling otherwise leads a strained and unlikely

interpretation that this Court should rej ect.
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b. ZDI’s contention that cash card technology
constitutes “merchandise” is barred from review
because ZDI failed to exhaust its administrative
remedies, as required under RCW 34.05.534.

Throughout the administrative proceedings before the ALJ, ZDI
claimed it was entitled to relief because a “cash card” was a “cun‘ency‘
equivalent.” See AR 001-5 (Petition for Declaratory Judgment); AR 3-5
992.1-2.6. It never asserted that it constituted “merchandise” in its
Petition for Declaratory Judgment or during the administrative
proceedings. Id. Indeed, ZDI’s sole basis for relief in the Petition for
Declaratory Judgment centered on the definition of “cash.”™* AR 3-5.

Because ZDI has not sought declératory relief regarding the meaning of

“merchandise,” any consideration of this issue by the superior court is

14 ZDI’s Petition for Declaratory Order set forth the following-contentions:

‘ 2.2 The term “cash” is not defined in statute. ... Cash
cards are not credit. Cash cards are a cash equivalent.

23 The decision in this matter on the basis provided
creates uncertainty in the industry, which currently relies upon the use
of cash cards as a cash equivalent . . .

2.4. Actual Controversy

This matter creates an actual controversy regarding
the meaning of the term “cash.”

2.6 General Public Not Adversely Affected.

... A favorable determination in this matter would
not adversely affect the general public as the general public relies upon
the legal premise that cash cards are a cash equivalent. ... ARS.
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barred by the exhausﬁoh of remedies doctrine, as set forth in
RCW 34.05.534."

RCW 34.05.534 4p_rovides that a party may file a petition for
judicial review “only after they have exhausted all administrative remedies
available within the agency whose actions are being.challenged.” - See
Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861, 866,
947 P.2d 1208 (1997).  Policies advanced through  exercise of the
exhaustion of édministrative remedies doctrine include: (1) avoiding
“premature interruption of the administrative process,” which “provides
for full development of the facts, and allows the exercise of the agency’s
ekpertise;” (2) protecting agency autonomy by giving the agency an
opportuni’q} to correct its own errors; and (3) discouraging parties from

“ignoring administrative procedures” by seeking redress for administrative

»

" issues in the courts. Harrington v. Spokane County, 128 Wn. App. 202,

209-10, 114 P.3d 1233 (2005). ) - .
“Generally, the judgment in a suit for declaratory judgment must

be responsive to the pleadings and issues presented,” as entry of judgment

15 Consistent- with its Petition, ZDI’s Administrative Hearing Brief also lacks any
argument that ZDI’s cash card technology met the regulatory definition of “merchandise.”
AR 355-61. Although the ALJ asked a passing question regarding the meaning of
“merchandise” during the administrative hearing, AR 893-94, ZDI never amended its
pleadings to assert such an argument, never affirmatively argued this issue before the ALJ,
and never asked the ALJ to render a ruling on this matter. Consequently, the ALJ’s Initial

. Declaratory Order and the Commission’s Final Declaratory Order are completely silent in

this regard. See AR 408-27, 961-63.
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beyond the scope of relief requested constitutes an “advisory opinion.”
Westport Ins. Corp. v. Bayer, 284 F.3d 489, 499 (3d Cir. 2002). Here, the
superior court issued a judgment on an issue that was never raised before
the ALJ and never addressed by the Commission. As the superior court’s
ruling interpreting the meaning of “merchandise” is not responsive to the
pleadings or the issues presented below, it represents an advisory opinion
that should not be allowed to stand.

Application of the exhaustion of remedies doctrine also ensures
that administrative procedures are followed. Harrington, 128 Wn. App. at
209-10. If ZDI warts to raise the issue of whether its cash card |
technology qualifies as “merchandise” it may do so by following the
administra}tive procedures governing administrative declaratory order
actions, set forth in WAC 230-50-850 and RCW 34.05.240. This would
affdrd the Commission and ZDI the oppoﬁunity to develop an ¢videntiary
and legal record that would provide the basis for an initial order. The ..
superior court’s ruling short-circuits this process by reaching thé issue
before it has been fully vetted below.

Because ZDI never petitioned the Commission for a declaratory
order on the meaning of the term “merchandise,” ZDI has not exhausted

its administrative remedies on the issue. Accordingly, the superior court’s
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attempt to reach and resolve this issue is both premature and inappropriate,
and must be reversed.
c. Alternatively, if ZDI properly raised the
meaning of “merchandise”  before the
Commission, the appropriate remedy should
have been a remand which would allow the
Commission to correct its error.

Finally, should this Court determine that the Commission erred by -
failing to address this issue in its Final Declaratory Order, the superior
court’s ruling should still be vacated, as the proper remedy is to remand
the case to the Commission with directions to correct this error.
RCW 34.05.574(1) provides:

In reviewing matters within agency discretion, the court

shall limit its function to assuring that the agency has

exercised its discretion in accordance with law, and shall

not itself undertake to exercise the discretion that the

legislature has placed in the agency. - The court shall

remand to the agency for modification of agency action,

unless remand is impracticable or would cause unnecessary

delay. '

. See Gelman, 102 Wn. App. at 871-72 (Emphasis added) (holding that the
lower court erred by limiting agency’s discretion regarding how to comply
with law).

As discussed in Section VI B 1, the Legislature has granted the
Commission authority to promulgate and interpret regulations governing

all state sanctioned gambling activities in the State of Washington.

RCW 34.05.574(1) recognizes that a reviewing court has authority to
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identify errors and impdse necessary remedies. It further recognizes that
such remedies do not ,exteﬁd to the exercise of statutory authority assigned
to the agency. Accordingly, if this Court‘concludes that the Commission
did efr By failing to address the definition of “merchandise,” the superior
court’s interpretation should still be vacated, because the appropriate
| remedy_ is to remand this issue back to the Commission for resolution.

C. The Commission’s Final Declaratofy Order Was Not
Arbitrary And Capricious. '

As discussed in detail above, the Commission, exercising the b?oad
authority' granted by the Gambling Act, lawfully promulgated regﬁlations
restricting the types of consideration patrons could use to purchase pull-
tabs and limiting the award of pull-tab winnings | to “cash” or
“merchandise.” Consistent with the plain meaning of the term “caéh,” as
well as the Legislature’s directive that gambling laws and regulations be
“liberally construed” in favor of strict control of state-sanctioned gambling
means currency or a universally accepted currency substitute, like a bank.
check. Applying this definition to the VIP Machine’s éash card
technology, the Commission reasonably concluded that the VIP Machine
did not comply With Washington’s laws and regulations governing
gambling because its cash _card technology was not universally accepted,

and, therefore, conflicted with the Commission regulatory definition of
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“cash.” Because the Commission’s conduct in this regard was reasonable
aﬁd coﬁsistent with attending facté aﬁd circumstanées, this Court must
reverse the superior court’s deterﬁi11at1011 that the Commission’s Final
Declaratory Order was arbitrary and capricious.

Arbitrary and capricious action is action that “is willful and
unreasoning and taken without regard to the attending facts or
circumstances.” Wash. Indep. Tel. Ass’n v. Wash. Utils. & Transp.
- Comm’n, 149 Wn.2d 17, 26, 65 P.3d 319 (2003); see also_Pz'ercve Cy.
Sheriff v. Civil Service Co;ﬁm n of Pierce Cy, 98 Wn.2d at 695,
658 P.2d 648 (1983). “Where there is room for two opinions, and the
agency acted honestly and upon due consideration, [courts] should not
find that an action was arbitrary and caioricious, even though [fhe court]
may have r-eacl.led the oppoSite conclusion.” Port of Seattle v. Pollution
Control Hrgs. Bd., 151 Wn.2d 568, 589, 90 P.3d 659 (2004) (Emphasis
added). “Action is not arbitrary and capﬁcious when exercised Honestly -
and upon due consideration of the facts and circumstances.” Williams v.
Young, 6 Wn. App. 494, 497, 494 P.ﬁd 508 (1972). B

In its Letter Opinion, which is incorporated by reference into the
superior court’s Findings of Fact and Conclusions of Law, the superior

" court concluded that the Commission’s refusal to approve the VIP

Machine was arbitrary and capricious because (1) the Commission’s Final
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Declaratory Order was “silent regarding its reasoning‘ for denying ZDI’s
~ petition, leaving this court to speculate as to its rationale;” (2) cash card
technology was approved for use in tribal lottery systems, and; ?3) cashl
card technology is widely used in “grocery and deparfmcnt stores” and
there was no support in the record establishing that cash card technology
| “expands” gambling. CP 1066; see CP 1033 at § 8. None ‘of these
conclusions, however, are supported by the administrative record or the
Commission’s Final Declaratory Order. Aécordingly, the superior court’s
ruling in this regard must also be reversed.

1. The Commission’s reasoning was adequately set forth

-in the Final Declaratory Order which fully complied
with the APA, RCW 34.05.464(8).

'fhe Commission’s Final Order, which incorporates certain
portions of the Initial Order by reference, while vacating and specifically
renouncing other portions as unnécessa:ry to the resolution of the case; 18
fully consistent with the APA. Indeed, the practice of incorporating an
Initial Order’s findings and conclusions into the Final Order by reference
is expressly recognized and endorsed in RCW . 34.05.464(8), which
provides: “A final order shall include, or incorporate by reference to the
initial order,” findings and conclusions that support the agency’s 1u1iﬁg.

The superibr court faulted the Commission because the Final Declaratory

Order was “silent regarding its reasoning for denying ZDI’s petition,
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leaving this court to speculate as to its rationale.” CP 1059, § 23; 8/17/07
RP 22, Ins. 2-7. When the Final Declaratory Order is read in conjunction
with the portions of the Initial Declaratory Order that are incorporated by

| reference, however, the rationale underlying the Commission’s Final
Order is clear.

Among ‘other conclusions, the Final Declaratory Order
incorporates the ALJ’s second Conclusion of Law, at AR 442 { 2, which
contains  extensive  quotations from RCW 9.46.010 regarding
Commission’s brd’ad regulatory authority. Pursuant to this authority, as
well as other prdvisions in the Gambling Act authorizing the Commission
to define, regulate and. control the game of pull-tabs, the Commission

 strictly construed the meaning of “cash” and concluded that ZDT’s cash
card technology did not comply with its regulatic;ns. This ruling was

supported by findings in the Initial Declaratory Order and evidence at the

hearing establishing that use of ZDI’s cash card technology would speed .

up the rate of play and allow players to redeem pull-tab winnings without
the assistance of a cashier. See AR 412 M9-11; 422, 9 23'; 714-715.

-In short, the Final Declaratory Order properly incorporated the
findings of fact and ceﬂain conclusions 'of law in the Initial Declaratory
Order by reference, While vacating and disavowing certain conclusions of

law that it deemed unnecessary to reach. Neither the format nor the
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content of the Commission’s Final Declarétory Order supports the
superior court’s determination that the Commissioﬁ acted arbitrarily and
capriciously.

2. The sﬁperior court’s Findings of Féct and Conclusions
of Law expressly repudiate its Letter ~Opinion’s
conclusion regarding use of cash card technology in
tribal lottery systems.

Although the superior court, in its Letter Opinion, cited the use of
cash card technoiogy by tribal lottery systems as one reason for its
arbitrary and capricious- finding, the superior cc?uﬁ subsequenﬂy
repudiated this position in its Findings of Fact and Conclusibns of Léw,
holding tﬁ_at “[c]ash card technology has been authorized in the tribal
lottery system, but it is irrelevant to the issues before this Court
bec_ausé'the tribes are subject to a separaté and distinct: regulatory‘
system that is governed by federal law and the tribéli/state compacts.”
"~ CP 1030-31 at § 25 (Emphasis adde(i). See 8/17/07 RP 22, Ins. .8—13. In
doingws;, tﬁé superior court acl&&vledged that use of cash card
tecimdogy by .tribal lottery systems does not support its earlier conclusion
that the Commission acted arbitrarily or capriciously.

3. Unlike other retail businesses, the gambling industry

involves a disfavored vice that the Legislature requires

to be strictly limited and closely controlled and
regulated.
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Under Washington law, gambling equipment manufacturers and
distributors must be licensed,_see RCW 9.46.070(4), and all techﬁological
advances or modifications to gambling devices, like pull tab dispenseré,
afe subject to approval and close regulation by the Commission.
RCW 9.46.070(11); RCW 9.46.215. While it is undisput'ed that grocery
stores, coffee shops and other retail outlets have adopted cash card
technology, none of these industries are subj.eét to the same degree of
regulation, control, and disfavor as the gambling industry. The fact that
non-gambling industries embrace cash card technology 1is irmﬁaterial to
whether ZDI’s cash card technology complies with Washington’s
Gambling Act and the Commission’s regulati01ls. The supérior' court’s
citétion to the widespread use of cash cards by non-gambling industries
does not supbort its determination that the | Commission engaged in
arbitrary and capricious conduct.

The. superior court’s conclusions regarding the “expansion” of
gambling should also be rejectéd. As described above, the record
| establishes that the VIP Machine’s use of cash card technoldgy changes
the manner in which the game of pull-tabs is played (1) by speeding up the
rate of ple}y and (25 by removing an element of human interaction Bétween
a player and the cashier.- See AR 206, p. 43, Ins. 3-22; 412 Y 9-11;

422, 9 23; 714-715. Although it is unclear what the superior court meant
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when it concluded that cash card technology does not “expand” gambling,
it is clear that its use in the VIP Machine results in significant changes to
the manner in which the game of pull-tabs is played. Under thesé
circumstances, the Commission, whose mission is to strictly control and
regulate gambling activities, reasonably concluded that the VIP Machine
did. not comply with its regulations. The Commission’s actions in this
regard were not arbitrary.and capricious. -

The Commission anticipates that ZDI will argue that the superior
court’s ruling should be upheld because the VIP Machine enhances
regulati‘on of pull-tabs. While this may be true, there is no requirement
that the Commission base its decisions on this factor alone. Given ho?v
the VIP Machine changes thé manner in Which pull-tabs are played and
thé' directive that gambling activities be closely controlled and limited, the
Commission acted reasonably when it concluded that policy concerns
outweighed any regulatory benefit the machine might offer. At best, this
is an instance where reasonable minds can disagree based on different
policy emphases; it does not constitute the basis for a finding of arbitrary
and capricious conduct. See Port of Seattle, 151 Wn.2d at 589 (agency
action is not arbitrary and capricious where there is room for two

opinions).
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In short, none of the superior court’s rationales for finding
-arbitrary and capricious conduct can survive close scrutiny. Accordingly,
the supei'ior‘ court’s determination thait the Commission’s Final
Declaraitory Order was arbitrary and capricious must be reversed.

D. ZDI Is Not Entitled To Recover Attorneys Fees And Costs

Under The Equal Access To Justice Act (EAJA),

RCW 4.84.350. " | |

As detailed above, the Commission has Iset forth numerous grounds
justifying reversal of the Superior court’s order, including lack of subject
matter jurisdiction, and superior court’s failure to defer to the
Commission’s expertise when construing the Commission’s own
regulations governing gambling. If the superior court’s ruling is re\iersed,
the award of attorney’s fees and C(ists must aliso be reversed because ZDI
will no longer qualify as a “prevailing party” for purposes of the EAJ Al

Nonetheless, even if thi_s‘ Court refuses to overturn the superior

court in .whole or.in part, the arguments presented earlier in this brief

establish that the positions the Commission took in its Final Declaratory

18 RCW 4.84.350(1) provides:

[A] court shall award a qualified party that prevails in a judicial review
of an agency action fees and other expenses, .including reasonable
attorneys’ fees, unless the court finds that the agency action was
substantially justified or that circumstances make an award unjust. A
qualified party shall be considered to have prevailed if the qualified
party obtained relief on a significant issue that achieves some benefit
that the qualified party sought.

17 If this Court reverses the superior court’s ruling, the Commission, as the
prevailing party, hereby requests an award of attorney’s fees and costs on appeal,
pursuant to RAP 18.1. -
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Order were reasonable under the circumstances, and, therefore,
“substantially justified.” RCW 4.84.350(1); Alpine Lakes Protection
Soc’ty v. Dep’t of Natural Resources, 102 Wn. App. 1, 19, 979 P.2d 929
(1999) (adopting federal interpretation of “substantially justified” to mean
“justified to a degree that could satisfy a reasonable person™). A finding
of substantial justification is also supportéd by fhe fact that this was an
issue of first impression forvwhi'ch there was no earlier precedent to rely.
See Davidson v. Veneman, 317 F.3d 503 (5th Cir. 2003) (government
substantially justified in denying application for disaster relief where
decision was based in part on issue of first impression); Plum Creek
Timber Co. v. Forest Practices Appeals Board, 99 Wn. App. 579, 993
P.2d 287 (2000) (finding that DNR’s actions were substantially justified
given subjecti.ve nature of issue and lack of precedent).

In this case, the regulatory definition of “cash” was one of first
impressidn; ~Moreover, the Commission’s narrow interpretation of “c‘ash’;
comported with (1) RCW 9.46.010’s mandate that state-sanctioned
gambling activities be strictly controlled and regulated; (2) dictionary
definitions of “cash” that supported its interpretation, see AR 420, 9 15,
16; and, (3) preexisting regulation defining the term “cash equivalent,"’ see
WAC 230-40-552. All of | these ' factors demonstrate that the

Commission’s actions were “substantially justified” wunder the
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circumstances. Accordingly, even if | this Court upholds the superior
court’s ruling in whole or in part, the superior court’s award of attorney’s
~ fees and costs must still be reversed.
VII. CONCLUSION

For the reasons set forth above, the Commission respectfully
requests that the superior court’s ruling and award of attorney’s fees and
costs be reversed, and that the Commission’s Final Declaratory Order be
affirmed and reinstated in full. -

RESPECTFULLY SUBMITTED ﬂliS 11th day of February, 2008.

ROBERT M. MCKENNA
Attorney General

H. BRUCE MARVIN, WSBA # 25152
Assistant Attorney General

Attorneys for Appellant Washington
State Gambling Commission
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circumstances. Accordingly, even if this Court upholds the supeﬂor
court’s ruling in whole or in part, the superior court’s award of attorney’s
fees and costs must still be reversed. |
VII. CONCLUSION

For the reasons set forth above, the Commission respectfully
requests that the superior court’s ruling and a‘ward of attorney’s fees. and
costs be reversed, and that the Commission’s Final Declaratory Order be
afﬁnne’d and reinstated in full. | -

RESPECTFULLY SUBMITTED this 12th day of February, 2008.

. BRUCE MMARVAN, WSBA # 25152

Assistant Attorney General
Attorneys for Appellant Washington
State Gambling Commission
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Appendix A



General Provisions and Definitions

Hiring, firing, and evaluating gambling personnel; supervis-
ing and controlling the conduct of gambling activities; pre-
paring or supervising the preparation of gambling records;
controlling cash generated by gambling activities and making
bank deposits; and purchasing gambling supplies. A com-
mercial gambling manager is required to be licensed if they
are responsible for supervising the operation of progressive
jackpot pull-tab games as authorized in WAC 230-30-025.

[Statutory Authority: RCW 9.46.070, 9.46.120, 9.46.0273, 9.46.310 and
34.05.313. 96-24-006 (Order 305), § 230-02-240, filed 11/21/96, effective
1/1/97. Statutory Authority: RCW 9.46.070. 95-09-062 (Order 268), § 230-

02-240, filed 4/18/95, effective 5/19/95. Statutory Authority: RCW
9.46.070 (7)(14). 91-07-021, § 230-02-240, filed 3/13/91, effective 4/13/91.]

WAC 230-02-250 Bingo equipment. Bingo equipment
includes all equipment that is actually used, made for use, or
sold for the purpose of use, in bingo games for which consid-
eration is charged to participate and prizes are awarded to
winners. Bingo equipment includes, but is not limited to:

(1) Blowers or other devices from which balls are mixed
and randomly withdrawn to determine the letters and num-
bers to be called;

(2) Reusable and disposable bmgo cards;

(3) Electronic flashboards that interface with the mixing
and selection device;

(4) Electronic bingo card daubers, including software or
equipment interfaced w1th such; and

(5) Any other device commonly used in the direct opera-
tion of the game: Provided, That general purpose equipment
and supplies that are only indirectly involved in the conduct
of the game shall not be deemed bingo equipment. The fol-
lowing equipment and ‘supplies will not be deemed bingo
equipment for purposes of this title:

(a) Tables, chairs, or card stands;

(b) Audio or video equipment used only to communicate
progress of the game to players;

(c) Computer or cash register equlpment used to record
sales or act as a storage medium for records;

(d) General supplies, such as glue sticks, daubers, and
other items for resale to players; and

(e) Bingo games manufactured and sold for recreational
purposes.

[Statutory Authority: RCW 9.46.070. 93 19-070, § 230-02-250, filed
9/18/95, effective 1/1/96; 94-01-033 § 230-02-250, filed 12/6/93, effective

1/6/94, Statutory Authority: RCW 9.46.070 (8), (11), and (14). 83-13-050.

(Order 134), § 230-02-250, filed 6/14/83; Order 29, § 230-02-250, filed
1/23/75.] C

WAC 230-02-255 Linked bingo prize defined. A
linked bingo prize is a prize that is awarded to a player who is
competing against players from multiple participating
licensed bingo halls. Categories of prizes include:

(1) The main prize, whichis the prize paid each time the
game is played to the first verified winner(s);

(2) The consolation prize, which is the prize paid at each
participating licensed bingo hall after the main prize has been
determined; and

(3) The bonus prlze which is a prize awarded when a
player achieves the winning pattern in a predetermined num-
ber of calls or on a specific predetermined number.

[Statutory Authority: RCW 9.46.070: 98-24-090 (Order 369), § 230-02-255,
filed 12/1/98, effective 1/1/99.]

(2005 Ed.)

230-02-279

"WAC 230-02-260 Pull-tab defined. A "pull-tab" is a
single folded or banded ticket or is a card, the face of which
is initially covered or otherwise hidden from viewto conceal
a number, symbol or set of symbols, a few of which numbers
or symbols out of every set of pull-tabs have been designated
in advance and at random as prize winners, when, for the
opportunity to obtain each such folded or banded ticket or
card, view the numbers or symbols thereon and possibly
obtain a prize winning pull-tab, a person pays some consider-
ation to an operator.

[Order 5, § 230-02-260, filed 12/19/73.]

WAC 230-02-270 Punch board defined. "Punch
board" means a board or device containing a number of
receptacles of uniform size in which are placed, at random,
punches (slips of paper or other substance, imprinted with
numbers or symbols) and which:

(1) A specific serial number is assrgned to the punch
board and printed on each punch;

2)A ﬂare or face sheet covers.the. receptacles and sets
out the wrnmng numbefs or: symbols and prrzes which may be * -
won;

(3) Upon the paymcnt of conmdera&%@n a player may
select and remove a punch from a recgptacle; and

(4) A prize is awarded if the number or symbol, set out
on the selected punch, matches a symbol on the flare or face
sheet.

[Statutory Authority: RCW 9.46.070. 93-12-082, § 230-02-270, filed

. 5/28/93, effective 7/1/93. Statutory Authority: Chapter 9.46 RCW. 86-19-

056 (Order 161), § 230-02-270, filed 9/15/86; Order 5, § 230-02-270, filed
12/19/73] ‘

WAC 230-02-278 Program service expenses defined.
Program service expenses are those relating to providing
care, support, or assistance to individuals, and/or sponsorrng
or conductmg activities that directly relate to the organiza-
‘tion's stated purposes. These expenses are allocated as set
forth in WAC 230-08-095. The following will be consxdered
program Service expenses:

(1) Services directly provided to the public or the organi-
zation's members through programs operated by the organi-
zation; or

(2) Services indirectly provided by:

() Making contributions to 1nd1v1duals or to other ser-
vice-providing organizations;

(b) Funding scholarships; or

(c) Sponsoring activities directly related to any organiza-

tional purposes set out in WAC 230-04-024 (1)(b).
[Statutory Authority: RCW 9.46.070 (1), (8-11), (14), (16), (20). 96-07-075,
§ 230-02-278, filed 3/19/96, effective 7/1/96. Statutory Authority: RCW
9.46.070, 9.46.0261 and 9.46.0209. 94-01-035, § 230-02-278, filed 12/6/93,
effective 1/6/94.]

WAC 230-02-279 Supporting service expenses
defined. Supporting service expenses are those related to
activities that are essential to the general operation of the
organization's programs, but which are not directly identifi-
able to a specific program. These expenses are allocated as
set forth in WAC 230-08-095. Supporting service expenses
typically include management, general overhead, and any
expenses related to the solicitation of contributions: Pro-

[Title 230 WAC—p. 9]
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vided, That supporting service expenses do not include
extraordinary items which are unusual and infrequent in
nature. The following expenditures shall be considered sup-
porting service expenses: 4 '

(1) Wages and benefits for general operation of the orga-
nization such as executive directors and other management or
support personnel (secretarial, reception, bookkeeping, etc.);

(2) Expenses related to providing an administrative
office, including rent, depreciation, interest, utilities, taxes,
insurance, and supplies;

(3) General management functions of the organization
such as planning (budget, etc.), recruiting and training staff,
and procuring and distributing materials;

(4) Scheduling and conducting board, committee, and
membership meetings;

(5) Publicizing the organization: Provided, That solicita-
tion of new members or volunteers, or announcements and
publications intended to educate the public regarding services
provided by the organization, shall be deemed to be program
service expenses; ’

(6) Outside supporting services such as accounting,
audit, legal, etc.;

(7) General expenses related to the solicitation of contri-
butions or grants; and

(8) Any net loss from nongambling fund-raising activi-
ties.

[Statutory Authority: RCW 9.46.070 (1), (8-11), (14), (16), (20). 96-07-075,

§ 230-02-279, filed 3/19/96, effective 7/1/96.]

WAC 230-02-280 Identification and inspection ser-

vices stamps. Identification and inspection services stamps

are printed under the control of the commission for purposes
of identifying and controlling gambling devices within the
state of Washington. Each stamp is preglued and imprinted
with the seal of the commission and an unique number or
combination of alpha characters and numbers;”

[Statutory Authority: RCW 9.46.070 (8), (11) andg#l4). 88-13-060 (Order

179), § 230-02-280, filed 6/14/88.]

labels are a set of removable, preglued labels, attached to
identification and inspection services stamps and imprinted
with the same unique number or combination of alpha char-
acters and numbers as the stamp, plus an electronically iden-
tifiable bar code equivalent of the identification number.
These labels are attached to a punch board or pull-tab series
 flare by the manufacturer of the punch board or pull-tab at the

same time the identification and inspection services stamp is
attached. These labels.may only be removed and used as
record entries as prescribed by other rules of this section.

[Statutory Authority: RCW 9.46.070 (8), (11) and (14). 88-13-060 (Order
179), § 230-02-290, filed 6/14/88.] o

WAC 230-02-300 Substantial interest holder
defined. Substantial interest holder means a person who has
actual or potential influence over the management or opera-
tion of any organization, association or other business entity.
Evidence of substantial interest includes, but is not limited to,
one or more of the following:

[Title 230 WAC—p. 10]

(1) Directly or indirectly owning, operating, managing
or controlling an entity or any part of an entity; or

(2) Directly or indirectly profiting from or assuming lia-
bility for debts of the entity; or

(3) Is an officer or director of the entity; or

(4) Owning ten percent or more of any class of stock ina
privately or closely held corporation, or five percent or more
of any class of stock in a publicly traded corporation; or

(5) Furnishing ten percent or more of the capital, whether
in cash, goods, or services, for the operation of the business

" during any calendar year; or

(6) Directly or indirectly receiving a salary, commission,
royalties or other form of compensation from the gambling
activity in which an entity is or seeks to be engaged.
[Statutory Authority: RCW 9.46.070 (1)-(4), (7, (8), (11), (12), (14), (20)
and 9.46.110 (3), (4). 95-23-109, § 230-02-300, filed 11/22/95, effective
1/1/96; Order 23, § 230-02-300, filed 9/23/74; Order 12, § 230-02-300, filed
2/14/74; Order 3, § 230-02-300, filed 12/19/73.] .

WAC 230-02-310 Bona fide newspaper or magazine
defined. A newspaper or magazine shall be "bona fide" only
if:

(1). To conduct, or participate in conducting, the contest
or drawing of which the coupon or entry blank is a part is not
a primary purpose underlying the publication; and

(2) The price of the publication is consistent with the -
price of similar publications sold in the state which contain
no such coupons or entry blanks; and

(3) The publication has been published regularly and
continuously for a period of at least three months prior to any
such coupon or entry blank appearing therein; and

(4) At least three regularly scheduled issues have been
published prior to any such coupon or entry blank appearing -
therein. , _

[Ordér 42, § 230-02-310, filed 9/18/75; Order 14, § 230-02-310, filed

3/27/74.]

WAC 230-02-350 Commercial stimulant defined.
"Commercial stimulant" means a licensed gambling activity
operated by an established food and/or drink business with

WAC 2'30-0;&50 Récp,rgls'. éi“ji&}fléb’eié;"?iieébf&‘ehtry, - the purpose of increasing the volume of food and/or drink

sales for "on-premises" consumption.

[Statutory Authority: RCW 9.46.070 and 9.46.0217. 95-07-094, § 230-02-
350, filed 3/17/95, effective 7/1/95. Statutory Authority: Chapter 9.46
RCW. 87-07-038 (Order 165), § 230-02-350, filed 3/16/87; 86-24-025
(Order 163), § 230-02-350, filed 11/24/86; 86-17-057 (Order 160), § 230-02-
350, filed 8/18/86. Statutory Authority: RCW 9.46.020(5). 82-23-050
(Order 125), § 230-02-350, filed 11/15/82. Statutory Authority: RCW
9.46.020(5) and section 1(5), chapter 326, Laws of 1977 ex. sess. and RCW
9.46.070(4). 78-03-061 (Order 81), § 230-02-350, filed 2/22/78; Order 78,8
230-02-350, filed 11/17/77; Order 29, § 230-02-350, filed 1/23/75; Order 23,
§ 230-02-350, filed 9/23/74.]

WAC 230-02-360 Licensed premises defined.
"Licensed premises" means the physical building and prop-
erty, upon which the licensed gambling activity occurs, as set
out on the license application and approved by the commis-
sion: Provided, That when only a portion of a building is utl-

lized for purposes of operating a food and/or drink business

or for conducting gambling or related activities, only that
portion set out in the application on file with the commission,
shall be considered the licensed premises. '

' (2005 Ed)
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WAC 230-02-418 Charitable or nonprofit gambling
manager defined. A "charitable or nonprofit gambling man-
ager" is any member or employee of a charitable or nonprofit
organization who has the ability to, directly or indirectly,
exercise a material degree of control over the operation of

any gambling activity or the disbursement of funds generated

from gambling activities. This definition includes all persons
compensated to advise the board and/or officers regarding
specific aspects of operating any gambling activity, whether
as a consultant or any other short-term contract basis: Pro-
vided, That charitable or nonprofit organizations currently
licensed to operate gambling activities, or their members or
employees, may provide nonspecific advice to any other
charitable/nonprofit organization, without being deemed a
. gambling manager for the receiving organization, if they are
not directly or indirectly compensated for such advice. This
~ section is not intended to restrict actions regarding the opera-
tion of any gambling activity that are initiated by the board
and/or officers, if such actions are implemented through a
gambling manager appointed by the board and/or officers.

For purposes of this title, the following individuals shall
be deemed to be charitable or nonprofit gambling managers:

(1) -‘Any member or employee who has the primary
responsibility to supervise the operation of any gambling
activity;.

(2) Any employee of the organization who has been.

assigned the responsibility of supervising another gambling
manager by the governing board or officers; or

(3) The employee who the officers or governing board of
directors has delegated the highest level of authority over the
day-to-day affairs of the organization and who is responsible
for disbursement of funds generated from gambling activities
and/or safeguarding assets purchased with funds generated
from gambling activities.

[Statutory Authority: RCW 9.46.070. 95-09-062 (Order 268), § 230-02-418,

" filed 4/18/95, effective 5/19/95. Statutory Authority: RCW 9.46.070.67),
(17), (8) and (9). 91-13-070 (Order 223), § 230-02-418, filed 6/17/93; effec-
tive 7/18/91. Statutory Authority: RCW 9.46.070(17). 81-21-0% (Order
113), § 230-02-418, filed 10/15/81.] .. '

o

WAC 230-02-420 Social card'rbﬁi;i. A"so‘cial card”

room is that area of the premises of abona fide charitable or
nonprofit organization which has been specifically set aside
or designated by the licensee-and approved by the commis-
sion for the playing of cards by bona fide members of that
organization and their guests only, in accordance with state
law and the rules of the commission.

[Order 23, § 230-02-420, filed 9/23/74.]

WAC 230-02-430 Guiest. The term guest shall include
only those persons not a member of a bona fide charitable or
nonprofit organization, who are allowed to use the facilities’
of the organization to play card games, only when accompa-
‘nied by the regular member of the organization sponsoting
the guest-and for a fee not to exceed the maximum fee for the
playing of cards as set by the commission: Provided, That
persons holding a valid "guest" card in accordance with
Washington state liquor control board regulation 106 (WAC
314-04-040), need not be accompanied by a member.

[Title 230 WAC—p. 12]

If a person is charged, directly or indirectly, more than
the maximum fee set by the commission to enter the facility
and play cards, he is not a guest for the purpose of these rules,

[Order 23, § 230-02-430, filed 9/23/74.]

WAC 230-02-440 Calendar day defined. "Calendar
day" means a twenty-four hour period commencing at 12:01
a.m. and ending at 12 o'clock midnight.

[Order 78, § 230-02-440, filed 11/17177.]

WAC 230-02-450 Three consecutive days defined.
"Three consecutive days" shall include any period of up to
seventy-two consecutive hours.

[Order 78, § 230-02-450, filed 11/17/77.)

WAC 230-02-455 Social pastime defined. "Social pas-
time" means a gambling activity conducted primarily for
entertainment. ‘Charitable or nonprofit organizations are
deemed to be conducting bingo as a social pastime when
licensed to receive $250,000 gross gambling receipts or less
annually or operating under the provisions of RCW 9.46.-
0321: Provided, That any licensee that pays wages or rent to
conduct bingo shall be deemed to be operating bingo for pur-
poses of fundraising and must comply with net return
requirements for their class of license, as set forth in Table 1
of WAC 230-20-059.

[Statutory Authority: RCW 9.46.070, 9.46.0209, 9.46.0237, 9.46.0205 and
9.46.075. 96-24-008 (Order 303), § 230-02-455, filed 11/21/96, effective
12/22/96.]

WAC 230-02-500 Drawing defined. A drawing is
defined as an approved random selection process for deter-
mining winners in a raffle. To be random, each ticket in the
drawing must have an equal chance of selection.

[Statutory Authority: RCW 9.46.070 (11), (14) and 9.46.0218 [9.46.0281].
89-05-024 (Order 186), § 230-02-500, filed 2/13/89.]

WAC 230-02-503 Fund raising defined. "Fund rais-

.. ing" means’a gambling activity conducted for purposes of
" obtaining' funds-for a charitable.or nonprofit organjzation's
- programs and which is operated with a profit motive. Organi-

zations are deemed to be conducting bingo for fund raising to
support the purposes of the organization when licensed to
receive more than $250,000 gross gambling receipts.
[Statutory Authority: RCW 9.46.070,-9.46.0209, 9.46.0237, 9.46.0205 and
9.46.075. 96-24-008 (Order 303), § 230-02-503, filed 11/21/96, effective
12/22/96.]

WAC 230-02-504 Fund-raising event defined. "Fund-
raising event,” as set forth in RCW 9.46.0233, is an event
conducted by a charitable or nonprofit organization to raise
money for the organization's stated goals and purposes. Dur-
ing these limited duration events, bingo, amusement games,
contests of chance, lotteries, and raffles may be conducted.

[Statutory Authority: RCW 9.46.070. 00-15-048 (Order 387), § 230-02-504,
filed 7/17/00, effective 8/17/00.]

WAC 230-02-505 Recreational gaming activity—
Defined. A recreational gaming activity is a nongambling
activity utilizing gambling devices authorized for use in fund

(2005 Ed.)
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bers of the organization, including spouses, parents, children,
and brothers or sisters of each;

(14) The names, duties performed, total hours worked,
and total compensation paid for the following employees:

(a) All employees paid more than forty thousand dollars
annually; - :

(b) Part-time employees paid more than twenty dollars
per hour; and ‘

(c) All officers receiving compensation for services ren-
dered,; ' .
(15) In addition to information required in subsection (1)
of this section, any organization licensed to conduct gam-

bling activities in Group 101, IV, or V must submit complete

financial statements prepared in accordance with generally
accepted accounting principles and all required disclosures or
footnotes. Any organization licensed to conduct gambling
activities in Groups I'V and V must submit financial state-
ments prepared by a licensed certified public accountant.
This information must be submitted no later than one hun-
dred twenty days following the end of the organization's fis-
cal year. The financial statements must include:

(a) A statement of financial position;

(b) A statement of activities. This statement may be pre-
sented in a consolidated form if details of each component are
provided as supplemental information. Revenue and
expenses for each activity must be presented separately as
follows:

(i) Each gambling activity;

(ii) Retail sales conducted in conjunction with gambling
activities;

(c) A statement of cash flows;

(d) A statement of functional expenses;

(e) In addition to all disclosures required by generally
accepted accounting principles, the financial statements must
disclose the following:

(i) :‘Loans to or from officers, board members, and
employees: Provided, That employee salary advances of five
hundred dollars or less will not be considered as loans.
Details of all terms, including interest rates and payment
schedules, must be disclosed;

(ii) All civil penalties, fines, bribes, or embezzlements
incurred or discovered during the period; and

(iii) An explanation of any adjustments made to prior
period capital accounts or net asset balances; ' '

() An explanation of material differences between
amounts reported on gambling activity reports and the finan-
cial statements; ‘

(16) The commission may require additional information
to ensure completeness of the information reported including
selected information covering the period from the end of the
fiscal year reported and the license renewal date;

(17) The commission may grant an organization addi-
tional time to submit the information required if a written
request is received prior to the due date. Any request for addi-
tional time shall be signed by the president, include a state-
ment setting out the hardship necessitating the delay, and the
expected date the required report(s) will be submitted;

(18) The commission may request amny organization
licensed to conduct gambling activities in Group II to submit
financial statements and other information required by this
rule in order to evaluate the organization's qualification.

[Title 230 WAC—p. 54]
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[Statutory Authority: RCW 9.46.070. 98-15-073 (Order 358), § 230-08-122,
filed 7/15/98, effective 1/1/99. Statutory Authority: RCW 9.46.070 (1), (8-
11), (14), (16), (20). 96-07-075, § 230-08-122, filed 3/19/96, effective
7/1/96. Statutory Authority: RCW 9.46.070 (7), (8), (9). (10), (14), (19) and
(20). 89-09-047 (Order 190), § 230-08-122, filed 4/18/89, effective 7/1/89.]

WAC 230-08-125 Annual activity reports—Certain

" activities operated by charitable or nonprofit organiza-

tions. Each charitable or nonprofit organization licensed to
operate raffles, amusement games, Class A, B, or C bingo
games, or combination license shall submit to the commis-
sion an annual summary of all such activities. The annual
report shall be completed as follows:

(1) The report form shall be furnished by the commis-
sion, and the completed report shall be received in the office
of the commission or postmarked no later than thirty days fol-
lowing the expiration of such organization's license year.

(2) The report shall be signed by the highest ranking
officer or his/her designee. If the report is prepared by some-
one other than this officer, then the preparer shall include
his/her name and phone number on the report;

(3) The report shall be completed in accordance with the
related instructions furnished with the report. The report shall
include, among other items, the following:

(a) The gross gambling receipts from the conduct of each
licensed activity;

(b) The total amount of cash prizes actually paid out, and
the total of the cost to the licensee of all merchandise prizes
actually paid out for each licensed activity. Donated prizes

* will be recorded at the fair market value of the prize at the

time they were received by the organization;

(c) The net gambling receipts for each activity;

(d) Full details on all expenses directly related to each
activity, including all compensation paid by the licensee to
each person for any work connected with the management,
promotion, conduct or operation of each of the licensed activ-
ities, including a description of the work performed by that
person: Provided, That RCW 9.46.0277 and WAC 230-20-
070 are observed in relation to the restriction against employ-
ing persons to conduct or otherwise take part in the operation
of a raffle; :

(e) The net income from each activity;

(f) The total number of sessions conducted during the
year; and _

(g) The total number of players participating in bingo

-games.

(4) In addition, organizations that operate retail sales
activities in conjunction with bingo games shall report the net
income from such.

[Statutory Authority: RCW 9.46.070 and 9.46.116. 96-24-007 (Order 304),
§ 230-08-125, filed 11/21/96, effective 1/1/97. Statutory Authority: RCW
9.46.070 (1)(16). 90-10-007,-§ 230-08-125, filed 4/19/90, effective 7/1/90.
Statutory Authority: RCW 9.46.070 (7), (8), (9), (10), (14), (19) and (20)-
89-09-047 (Order 190), § 230-08-125, filed 4/18/89, effective 7/1/89. Statu-
tory Authority: RCW 9.46.070 (8) and (9). 85-06-002 (Order 147), § 230+
08-125, filed 2/22/85. Statutory Authority: RCW 9.46.070 (4), (7), (8) and
(11). 83-06-077 (Order 127), § 230-08-125, filed 3/2/83.]

WAC 230-08-130 Quarterly activity reports by oper-
ators of punch boards and pull-tabs. Each licensee for the

operation of punch boards and pull-tabs shall submit an activ-

ity report to the commission concerning the operation of the
licensed activity and other matters set forth below:

(2005 Ed)




Records and Reports

(1) Reports shall be submitted detailing activities occur-
-ing during each of the following periods of the year:

(a) January 1st through March 31st;

(b) April 1st through June 30th; -

(c) July 1st through September 30th; and
(d) October 1st through December 31st.

(2) A report shall be submitted for any period of time the -

activity was operated or a license was valid. If a license is not
renewed, a report for the period between the previous report
filed and the expiration date shall be submitted;

(3) The report form shall be furnished by the commission
and the completed report shall be received in the office of the

commission or postmarked no later than thirty days following

the end of the period for which it is made;

(4) The report shall be signed by the highest ranking
executive officer or their designee. If the report is prepared
by someone other than the licensee or an employee, the pre-
parer shall print his/her name and phone number on the
report;

(5) The report shall be completed in accordance with the
related instructions furnished with the report. The report shall
include the following:

© (a) Gross gambling receipts from punch boards and from
pull-tabs;

(b) Total amount of cash prizes paid out and the cost to -

the licensee of all merchandise prizes paid out for punch
boards and for pull-tabs;

(c) Full details of all expenses related to the purchase and
operation of punch boards and pull-tabs;

(d) Total net gambling income;

(e) The number of punch boards and the number of pull-
tab series removed from play during the period; and

(f) The number of punch boards and the number of pull-
~ tab series purchased during the period, less all unplayed
devices returned for credit during the period.
[Statutory Authority: RCW 9.46.070 and 9.46.021’7. 95-07-094, § 230-08-
130, filed 3/17/95, effective 7/1/95. Statutory Authority: RCW 9.46.070. 94-
11-095 (Order 251), § 230-08-130, filed 5/17/94, effective 7/1/94. Statutory
Authority: RCW 9.46.070 (8), (11) and (14). 88-13-060 (Order 179), § 230-
08-130, filed 6/14/88. Statutory Apthoritly: Chapter 9.46 RCW. 86-19-056
(Order 161), § 230-08-130, filed 9/15/86, effective 1/1/87. Statutory Author-
ity: RCW 9.46.070 (8) and (9). 85-06-002 (Order 147), § 230-08-130, filed
2/22/85. Statutory Authority: RCW 9.46.070(8). 82-04-010 (Order 118), §
230-08-130, filed 1/22/82; Order 80, § 230-08-130, filed 12/28/77; Order 70,
§ 230-08-130, filed 5/24/77; Order 46, § 230-08-130, filed 2/13/76; Order
29, § 230-08-130, filed 1/23/75; Order 14, § 230-08-130, filed 3/27/74;
Order 5, § 230-08-130, filed 12/19/73, 1:25 p.m.]

WAC 230-08-140 Quarterly activity reports by dis-
tributors. Each licensed distributor shall submit an activity
report to the commission concerning sales and services relat-
ing to gambling activities each quarter by completing a report
form furnished by the commission. The following require-
ments shall be followed for completion and filing of activity
reports:

(1) Quarterly reporting periods are defined as:

(a) January 1st through March 3 1st;

(b) April 1st through June 30th;

(c) July 1st through September 30th; and

(d) October 1st through December 31st.

(2005 Ed.)
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(2) The completed report shall be received in the office
of the commission or postmarked no later than thirty days fol-
lowing the end of the period for which it is made;

(3) The report shall be signed by the highest ranking
executive officer or their-designee. If the report is prepared
by someone other than the licensee or their employee, then
the preparer's name and business telephone number must be- -
provided;

(4) The report shall include, among other items, the fol-
lowing: , -

(a) The gross sales of gambling related supplies or equip-
ment or merchandise of any kind which could be used to -
operate, or in connection with, punch boards, pull-tabs, pull-
tab dispensing devices, bingo, or amusement games, where
such sales are made in the state of Washington or for use or
distribution within this state;

(b) The quantity of each specific type of device, equip-
ment or merchandise sold within this state or for distribution
and use within this state by the licensee;

(c) A listing of the name and address of each person who
was a distributor's representative for the licensee during the
three month period or who attempted to solicit sales of such
devices, equipment or merchandise, either within the state of
Washington or for use or distribution within the state; and.

(d) The number of employees in the state of Washington
other than those listed in (c) of this subsection.

(5) Each distributor with an active license must submit a
report regardless of the level of activity. If no activity was
conducted during the-period, a report stating "no activity"
shall be submitted; ‘

(6) If a licensee does not renew their license, then they
shall file a report for the period between the previous report
filed and the expiration date of the license.

[Statutory Authority: RCW 9.46.070. 94-01-033, § 230-08-140, filed
12/6/93, effective 1/6/94. Statutory Authority: RCW 9.46.070 (4), (11) and
(14). 89-24-002 (Order 201), § 230-08-140, filed 11/27/89, effective
12/28/89. Statutory Authority: RCW 9.46.070 (8) and (9)- 85-06-002 (Order
147), § 230-08-140, filed 2/22/85. Statutory Authority: RCW 9.46.070(7).
79-09-029 (Order 91), § 230-08-140, filed 8/14/79; Order 70, § 230-08-140,

filed 5/24/77; Order 46, § 230-08-140, filed 2/13/76; Order 29, § 230-08-
140, filed 1/23/75; Order 5, § 230-08-140, filed 12/19/73, 1:25 pm.]

WAC 230-08-150 Quarterly activity reports by man-
ufacturers. Bach licensed manufacturer shall submit an
activity report to the commission concerning all sales and
services relating to gambling activities each quarter by com-
pleting a report form furnished by the commission. The fol-
lowing requirements shall be followed for completion and fil-
ing of activity reports:

(1) Quarterly reporting periods are defined as:

(a) January 1st through March 31st;

(b) April 1st through June 30th;

(c) July 1st through September 30th; and

(d) October 1st through December 31st.

(2) The completed report shall be received in the office
of the commission or postmarked no {ater than thirty days fol-
lowing the end of the period for which it is made;

. (3) The report shall be signed by the highest ranking
executive officer or their designee. If the report is prepared
by someone other than the licensee or their employee, then
the preparer shall print his/her name and phone number on

the repott;
{Title 230 WAC—p. 55]
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(b) Play bingo at agricultural fairs or school carnivals;

(c) Play amusement games, pursuant to the provisions
set-forth in RCW 9.46.0331 (4) and (5); and

(d) Sell raffle tickets, pursuant to the provisions set forth
in WAC 230-02-183.

Bingo advertisements directed to minors.

(3) All bingo advertisements that are directed to minors

shall include language indicating that all minors must be °

accompanied by a member of their immediate family or a
guardian, who is at least eighteen years old.

- Enforcement of age restrictions.

(4) The licensee and those persons operating gambling
activities are responsible for assuring that persons under the
age of eighteen are not playing in or participating in the oper-
ation of any gambling activity.

[Statutory Authonty RCW 9.46.070. 00-01-002 (Order 379), § 230-12- 027
filed 12/1/99, effective 1/1/00.]

WAC 230-12-030 No beer, wine or-spirits as prizes.

Alcohol shall not be offered as a prize.

(1) Pursuant to the restrictions of the liquor control
board, beverages that contain alcohol, including but not lim-
ited to beer, wine or spirits, shall not be offered or awarded as
aprize or in lieu of a prize for winning at any gambling activ-
ity. Exceptions to this restrlcnon are set forth in subsection
(2) of this section.

Exceptions for alcohol to be offered as a prize.

(2) Alcohol may be offered and awarded as a prize in:

(a) Dice or coin contests for music, food, or beverage
payment as authorized by RCW 9.46.0305 (Dice or coin con-
tests for music,food or beverage payment);

(b) Un 1censed members-only raffles as authbrized by
RCW 9. 4¢ 0315 (Raffles—No license required, when), but
only if the appropriate perrmt has been granted by the liquor
control board; and.

(c) Other gambhng act1v1t1es that the hquor control

o board has authorized alcohol to be given away.

[Statutory Authority: RCW 9.46.070. 00-01-002 (Order 379), § 230-12-030,
filed 12/1/99, effective 1/1/00. Statutory Authority: RCW 9.46.070,
9.46.0315 and 9.46.0321. 93-17-098 (Order 243), § 230-12-030, filed
8/17/93, effective 1/1/94; Order 51, § 230-12-030, filed 4/30/76; Order 12, §
230-12-030, filed 2/14/74; Order 5, § 230-12-030, filed 12/19/73.]

WAC 230-12-040 No firearms as prizes—Excep-
tions. No firearms, air guns, or other mechanical devices
which are capable of discharging dangerous projectiles,
including but not limited to, BB or CO, guns, rifles, shotguns,
pistols or revolvers, or crossbows, shall be offered or
awarded as a prize for any of the activities authorized by
chapter 9.46 RCW: Provided, That bona fide charitable or
nonprofit organizations licensed to conduct a raffle, may
award any legal firearm or air gun as a prize for such raffles.
Any firearm for which the transfer is restricted by state or
federal law shall be awarded by providing the winner a certif-
icate for such prize which is redeemable by a licensed fire-
arms dealer.

PN
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[Statutory Authority: RCW 9.46.070. 95-07-093,:§ 230-12-040, fjjeq
3/17/95, effective 7/1/95; 94-13-099 (Order 253), § 230-12- 040 filed
6/15/94, effective 7/16/94. Statutory Authority: RCW 9.46.070 (1), (2) @,
(5), (6), (11), (14) and (17). 86-13-055 (Order 158), § 230-12-040), filed
6/13/86; Order 51, § 230-12-040, filed 4/30/76; Order 12, § 230-12-049,
filed 2/14/74.]

WAC 230-12-045 Gambling promotions. Licenseeg
may conduct gambling promotions to encourage players to
participate in a gambling activity under the following condj.
tions and restrictions:

(1) The following conditions apply:

(a) All players must have an equal opportunity to partic-
ipate;

(b) Licensee must establish criteria to determine how
promotional items will be distributed to players. The criteria
must not include distribution based on an element of chance,
such as a drawing or spinning wheel, except as authorized
under WAC 230-20-242.

(c) All rules or restrictions must be consplcuously dis-
played in the gaming area and included on promotional mate-
rials or advertisements.

(2) The following restrictions apply:

(a) Promotional items must not exceed a cost of five hun-
dred dollars per item;

(b) Promotional items awarded based on the outcome of
a gambling activity must not be an additional opportunity to
engage in a gambling activity regulated by the commission;

(c) Gambling activities and related gambling promotions
must not be combined in any way with a promotional contest

" of chance, as defined i in RCW 9.46.0356.

[Statutory Authority: RCW 9.46.070. 04-11-091 (Order 431), § 230-12- 045
filed 5/18/04, effective 7/1/04; 02-11-084 (Order 413), § 230-12-045, ﬁled
5/16/02, effective 7/1/02.]

WAC 230-12-050 Extension of credit, loans, or gifts
prohibited—Limited exception. No licensee, member or
employee thereof shall extend credit, make a loan, or granta
gift to any person playing in an authorized gambling activity,

or which enables a person to play in an authorized gambling -

activity. -

.Glfts prohlblted—Exceptmns

(1) Gifts are items licensees give away to its customers

and are not connected to gambling activities regulated by the

commission. Licensees shall not offer gifts in conjunction
with gambling activities, with the following exceptions:

(a) Promotions are allowed as authorized by WAC 230-
12-045;

'(b) Transportation services provided to and from gam-
bling activities;

(c) Free or discounted food, drink or merchandise may
be provided under the following conditions:

(i). The actual cost of any individual item may not exceed
five hundred dollars;

(i) The merchandise shall not be traded back to the lic-
ensee for cash or be used to further participate in an autho-
rized gambling activity;

(d) For each individual gift with an actual cost over one
hundred dollars, charitable and nonprofit organizations shall
prepare and maintain a written record with the following
information: :

(2005 Ed.)
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[Statutory Authority: RCW 9.46.070. 95-07-093, § 230-12-040, filed
3/17/95, effective 7/1/95; 94-13-099 (Order 253), § 230-12-040, filed
6/15/94, effective 7/16/94. Statutory Authority: RCW 9.46.070 (1), (2) ),

(5), (6), (11), (14) and (17). 86-13-055 (Order 158), § 230-12-040, filed .

6/13/86; Order 51, § 230-12-040, filed 4/30/76; Order 12, § 230-13-040,
filed 2/14/74.]

WAC 230-12-045 Gambling promotions. Licensees
may conduct gambling promotions to encourage players to
participate in a gambling activity under the following condi-
tions and restrictions:

(1) The following conditions apply:

(a) All players must have an equal opportunity to partic- -

ipate;

(b) Licensee must establish criteria to- determine how
promotional items will be distributed to players. The criteria
must not include distribution based on an element of chance,
such as a drawing or spinning wheel, except as authorized
under WAC 230-20-242. :

(c) All rules or restrictions must be conspicuously dis-
played in the gaming area and included on promotlonal mate-
rials or advertisements.

(2) The following restrictions apply:

(a) Promotional items must not exceed a cost of five hun-
dred dollars per item;

(b) Promotional items awarded based on the outcome of
a gambling activity must not be an additional opportunity to
engage in a gambling activity regulated by the commission;

(c) Gambling activities and related gambling promotions
must not be combined in any way with a promotional contest
of chance, as defined in RCW 9.46.0356.

[Statutory Authority: RCW 9.46.070. 04-11-091 (Order 431), § 230-12-045,

filed 5/18/04, effective 7/1/04; 02-11-084 (Order 413), §23O 12-045, filed
5/16/02, effective 7/1/02.]

WAC 230-12-050 Extension of credit, loans, or gifts
prohibited—Limited exception. No licensee, member or
employee thereof shall extend credit, make a loan, or grant a
gift to any person playing in an authorized gambling activity,
or which enables-a-person to play in an authorized gambling

_activity.

Gifts prohlbited—Exceptions.

(1) Gifts are items licensees give away to its customers

and are not connected to gambling activities regulated by the .

commission. Licensees shall not offer gifts in conjunction
with gambling activities, with the following exceptions:

(a) Promotions are allowed as authorized by WAC 230-
12-045;

(b) Transportation services provided to and from gam-
bling activities;

(c) Free or discounted food, drink or merchandise may
be provided under the following conditions:

(i) The actual cost of any individual item may not exceed
five hundred dollars;

(ii) The merchandise shall not be traded back to the lic-
ensee for cash or be used to further participate in an autho-
rized gambling activity;

(d) For each individual gift with an actual cost over one
hundred dollars, charitable and nonprofit organizations shall

‘prepare and maintajn a written record with the following

information:
(2005 Ed.)

(i) How the recipients of the gifts were selected;
(i1) The number of gifts awarded; and
(iii) The total cost of each gift given.

Credit and loans prohibited—Exceptions.

(2) The consideration required to participate in the gam-
bling activity shall be collected in full, by cash, check, or
electronic point-of-sale bank transfer, prior to partmpatlon
with the following exceptions: :

Punch boards/pull-tabs.

(a) The consideration paid for the opportunity to play a
punch board or pull-tab series may be collected immediately
after the play is completed only when such consideration is
ten dollars or less;

Charitable/nonprofit organization's billing system for
members. ‘

(b) When a bona fide charitable or bona fide nonprofit
organization conducting any of the activities authorized by
chapter 9.46 RCW or commission rules has a regular billing
system for all of the activities of its members with such orga-
nization, such billing system may be utilized in connection
with the playing of any of the activities authorized hereunder
if: :

(i) The playing of such activity is limited to regular
members of such organization who have become regular
members prior to the commencement of such activity and
whose qualifications for membership were not dependent
upon, or in any way related to, the playing of such activity;

‘and

(i1) The director has given prior written consent to the
use.of such billing system in connection with the conduct of
activities authorized under these rules?

| Raffle tickets purchased with cif dit cards.

- (c) Charitable or nonproﬁt organ1zat1ons utlllzmg credl N
cards,’ ‘issued by & state.and/or federally régulated financial -

institution, for payment to partlclpate in raffles.

[Statutory Authority: RCW 9.46.070. 03-21-065 (Order 425), § 230-12-050,
filed 10/13/03, effective 1/1/04; 02-11-084 (Order 413), § 230-12-050, filed
5/16/02, effective 7/1/02; 00-09-052 (Order 383), § 230-12-050, filed
4/14/00, effective 5/15/00; 00-07-140 (Order 381), § 230-12-050, filed
3/22/00, effective 7/1/00. Statutory Authority: RCW 9.46.070, 9.46.0209,
9.46.0237, 9.46.0205 and 9.46.075. 96-24-008 (Order 303), § 230-12-050,
filed 11/21/96, effective 12/22/96. Statutory Authority: RCW 9.46.070. 94-
13-099 (Order 253), § 230-12-050, filed 6/15/94, effective 7/16/94. Statutory
Authority: RCW 9.46.070 (11), (14) and 9.46.0218 [9.46.0281]. 89-05-024
(Order 186), § 230-12-050, filed 2/13/89; Order 51, § 230-12-050, filed
4/30/76; Order 15, § 230-12-050, filed 4/17/74; Order 5, § 230-12-050, filed
12/19/73.]

WAC 230-12-053 Acceptance of checks—Require-
ments. (1) A licensee, member, or employee thereof may
accept a.check in lieu of cash from a player for activities
authorized by chapter 9.46 RCW, when the following
requirements are met:

(a) The check is not a third party check drawn on an indi-
vidual's personal account or a counter check offered by the
licensed establishment;

(2005 Ed.)
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. (i) How the recipients of the gifts were selected;
(i1) The number of gifts awarded; and
(i) The total cost of each gift given.

¢ Credit and loans prohibited—Exceptions.

(2) The consideration required to participate in the gam-
- bling activity shall be collected in full, by cash, check, or
. glectronic point-of-sale bank transfer, prior to participation,
~ with the following exceptions:

: Punch boards/pull-tabs.

{a) The consideration paid for the opportunity to play a

unch board or pull-tab series may be collected immediately

after the play is completed only when such consideration is
ten dollars or less;

Chéritable/nonproﬁt organization's billing system for
members

A (b) When a bona fide charitable or bona fide nonproﬁt
organization conducting any of the activities authorized by
chapter 9.46 RCW. or commission rules has a regular billing
system for all of the activities of its members with such orga-
nization, such billing system may be utilized in connection
with the playing of any of the activities authorized hereunder-
if:

. (i) The playing of such activity is limited to regular
members of such organization who have become regular
members prior to the commencement of such activity and
4%+ whose qualifications for membership were not dependent
' {‘ ¥ upon, or in any way related to, the playing of such activity;
~ and

(ii) The director has given prior written consent to the

use of such billing system in connection with the conduct of
activities authorized under these rules. P

Raffle tickets purchased with cre(%)}(oards: :

(c) Charitable or nonprofit ‘organizations utlllzmg credit

institution, for payment to part1c1pate in raffles.

[Statutory Authority: RCW 9. 46 070. 03-21-065 (Order 425), § 230-12-050,
filed 10/13/03, effective 171/04; 02-11-084 (Order 413), § 230-12-050, filed
5/16/02, effective 7/1/02; 00-09-052 (Order 383), § 230-12-050, filed
4/14/00, effective 5/15/00; 00-07-140 (Order 381), § 230-12-050, filed
3/22/00, effective 7/1/00. Statutory Authority: RCW 9.46.070, 9.46.0209,
9.46.0237, 9.46.0205 and 9.46.075. 96-24-008 (Order 303), § 230-12-050,
filed 11/21/96, effective 12/22/96. Statutory Authority: RCW 9.46.070. 94-
13-099 (Order 253), § 230-12-050, filed 6/15/94, effective 7/16/94. Statutory
Authority: RCW 9.46.070 (11), (14) and 9.46.0218 [9.46.0281). 89-05-024
(Order 186), § 230-12-050, filed 2/13/89; Order 51, § 230-12-050, filed
4/30/76; Order 15, § 230-12-050, filed 4/17/74; Order5 § 230-12- 050 filed
12/19/73.]

WAC 230-12-053 Acceptance of checks—Require-
ments. (1) A licensee, member, or employee thereof may
accept a.check in lieu of cash from a player for activities
authorized by chapter 9.46 RCW, when the following

. Tequirements are met: -

(a) The check is not a third party check drawn on an indi-
vidual's personal account or a counter check offered by the
licensed establishment; :

(2005 Ed.)

Ad

Rules of General Applicability

cards, issued by 2 'state and/er- fede-rally regulate_d ﬁnanmal,; -

230-12-074

(b) Any personal check must be dated the same day it is
offered to the licensee and fully negotiable upon acceptance
by the licensee; and

(c) The-check is not from a player who has a balance
owed to the licensee from a previous returned personal check.
Provided: This shall not apply to a licensee who utilizes a
check guarantee and collection service.

(2) If a licensee, member or employee thereof accepts a
check that.does not comply with the requirements set forth
above, the licensee shall be deemed to have extended credit
in violation of WAC 230-12-050.

[Statutory Authority: RCW 9.46.070 (11), (14) and 9.46.0218 [9.46.0281].
89-05-024 (Order 186), § 230-12-053, filed 2/13/89.] .

WAC 230-12-070 Conduct of gambling activity. No
person operating any activity authorized by chapter 9.46
RCW shall, dlrectly or indirectly, in the course of such oper-
ation:

(1) Employ any device, scheme or artifice to defraud;

(2) Make any untrue statement of a fact, or omit to state
a fact necessary in order to make a statement not misleading,
in consideration of the circumstance under which such state-
ment was made; : )

(3) Engage in any act, practice, or course of operation as
would operate as a fraud or deceit upon any person.

[Statutory Authority: RCW 9.46.070. 94-13-099 (Order 253), § 230-12-070,

filed 6/15/94, effective 7/16/94; Order 53, § 230-12-070, filed 5/25/76;
Order S, § 230-12-070, filed 12/19/73.]

WAC 230-12-074 Sales on licensed premises only—
Exceptions. (1) All gambling activities must be under the
complete control of the licensed operator and conducted on
the premises set forth in the license application as approved
by the commission, with the following exceptions: :

(a) Raffle ticket sales; and

(b) Amusement games operated on a Class A licensed
premises.

(2) A bona fide charitable or nonproﬁt organization

-licensed to. conduct bingo and punch board/pull-tab games

may sell punch boards/pull-tabs to customers of a licensed
card room provided that the following conditions are met:

{(a) The premises of the nonprofit licensee and the card
room licensee share a common wall;

(b) Any door, counter or window allowing customer
access through the common Wwall between the two premises is
under the control of the nonprofit licensee and must be capa-
ble of being securely closed and locked;

(c) All punch board/pull-tab games shall be maintained
and sold only on the premises of the nonprofit licensee, how-
ever, pull-tab players may take purchased punch boards/pull- .
tabs into the card room area;

(d) Punch board/pull-tab sales shall only be conducted
by employees of the bingo/punch board/pull-tab licensee; and

(e) Signs shall conspicuously be posted at the door, win-
dow or counter separating the two premises clearly notifying
the customers of the identity of the licensee selling the punch

- board/pull-tabs.

(3) A licensed operator shall not be deemed to have vio-
lated this rule solely because the pull-tab players may take
pull-tabs from the licensee's premises, if the pull-tabs are

[Title 230 WAC—p. 63]



- body pursuant to RCW 9.46.150(2), and any amendments
thereto, and no license, permit or certificate so voided shall
-be issued or reissued for such premises for a period of up to
sixty days thereafter, - ’

[Order 53, § 230-12-280, filed 5/25/-76; Order 42, § 230-12-280, filed
9/18/75; Order 5, § 230-12-280, filed 12/19/73.]

WAC 230-12-300 Resident agent to be appointed by
out-of-state licensees. (1) All licensees that do not own or
otherwise maintain a business office or licensed premises
within Washington state shall appoint a resident agent for the
purpose of receipt and acceptance of service of process and
other communications on their behalf from the commission.

(2) The resident agent shall be a natural person who is a
resident and living in the state of Washington and who is
eighteen years of age or older. : . '

(3) The name and business address where service of pro-

cess and delivery of mail can be made, and home address of
such designated resident agent shall be filed with the com-
mission. . '
[Statutory Authority: RCW 9.46.070 and 34.05.230. 01-01-016 (Order 396),
§ 230-12-300, filed 12/6/00, effective 1/6/01. Statutory Authority: RCW
9.46.070. 97-24-031, § 230-12-300, filed 11/25/97, effective 1/1/98. Statu-
tory Authority: Chapter 9.46 RCW. 91-21-053 (Order 228), § 230-12-300,
filed 10/15/91, effective 11/15/91; Order 60, § 230-12-300, filed 9/10/76;
Order 33, § 230-12-300, filed 2/21/75; Order 5, § 230-12-300, filed
12/19/73.]

WAC 230-12-305 Licensee required to submit
updated documents or information. In addition to any
other requirements set forth in these rules, persons licensed
by the commission shall submit any new or updated docu-
ments or information including, but not limited to, the fol-
lowing: ‘

(1) Articles of incorporation or by laws, or any other
documents which set out the organizational structure and pur-
poses; -

(2) Internal Revenue Service tax exemption. status.
(charitable/nonprofit 6rganizations only);

(3) All contracts and agreements, whether oral or written

which relate to gambling activities or alter the organizational
structure of the licensee or its business activities in-Washing:" o

ton state; and : e

(4) All cash or asset contributions, draws from lines of
credit, and loans, from other than recognized financial insti-
tutions, which individually or collectively exceed a total of
ten thousand dollars during any calendar year: Provided,
That cash or asset.contributions do not include donations to
licensed charitable or nonprofit organizations.

Submission timeline.

(5) The new or updated documents and/or information
. shall be submitted to the commission by notation on the next
quarterly activity report filed, and by attaching all details
concerning each transaction: Provided, That licensees not
required to submit quarterly activity reports shall submit the
required information no later than sixty days following the
transaction(s) date. o '
[Statutory Authority: RCW 9.46.070. 03-11-041 (Order 420), § 230-12-305,

filed 5/15/03, effective 7/1/03; 94-07-084 (Order 250), § 230-12-305, filed
3/16/94, effective 4/16/94. Statutory Authority: RCW 9.46.070 (7)(14). 91-

(2005 Ed.)
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07-021, § 230-12-305, filed 3/13/91, effective 4/13/91. Statutory Authority:
Chapter 9.46 RCW. 87-09-043 (Order 167), § 230-12-305, filed 4/ 14/87.]

WAC 230-12-310 Licensees to report to the commis-
sion civil, criminal and administrative actions filed
against them. (1) Each licensee shall report to the commis-
sion within fourteen days, all criminal actions filed against
the licensee or the licensee's president, chief executive
officer, chairman of the board, treasurer (chief financial
officer), partner, person holding a substantial interest or man-
ager of the licensed gambling activity. The final disposition
of the case must be attached with the next quarterly activity
report filed with the commission. Organizations not required
to submit quarterly activity reports shall send the report to the
commission within thirty days after the final disposition.

(2) Each licensee shall report to the commission civil and
administrative actions filed by or against persons listed in.
subsection (1) of this section that involve ownership or con-
trol of the business, dissolutions, actions significantly affect-
ing business interests, such as patent or copyright infringe-
ment and all administrative actions from other gambling reg-
ulatory agencies, including those from other. countries and
Indian tribes. This report shall be attached to the next quar-
terly activity report filed with the commission. Organizations
not required to submit quarterly reports shall send the report
to the commission within thirty days of their receipt of notice
of the action filed and within thirty days after the final dispo-
sition. 4

. (3) The report shall consist of a complete copy of the
original documents filed. The licensee shall notify the com-
mission of the final disposition of the case and include a copy
of the final documents filed including, but not limited to, set-
tlement agreements.

(4) The director may exempt reporting specific types of
civil actions upon written request and for good cause shown.

[Statutory Authority: RCW 9.46.070. 00-09-051 (Order 382), § 230-12-310,
filed 4/14/00, effective 5/15/00. Statutory Authority: Chapter 9.46 RCW.

»,86:21-060 (Order 162), § 230-12-310, filed 10/14/86; Order 15, § 230-12-
. ¢ 310, filed 4/17/74.] :

S WAC'230112}315 .Request for: review services—Fees.
~ Any person submitting equipment, paraphernalia, services, or

schemes for review, inspection, and/or evaluation by com-
mission staff shall reimburse the commission the cost of ser-
vices performed. A deposit of the estimated cost may be
required prior to performance of such service. If a deposit is
required, it shall be received by the commission prior to the
performance of any substantial work on the request.

" [Statutory Authority: RCW 9.46.070. 03-11-042 (Order 421), § 230-12-315,

filed 5/15/03, effective 7/1/03. Statutory Authority: RCW 9.46.070 (5), (6),
(11), (14). 97-14-012, § 230-12-315, filed 6/20/97, effective 7/21/97.] '

‘WAC 230-12-316 Electronic or mechanical equip-
ment review. A licensee must submit electronic or mechani-
cal gambling equipment to the director for review to verify
compliance with chapter 9.46 RCW and Title 230 WAC prior
to the sale, lease or operation of such equipment. The equip-
ment shall meet technical standards for compliance, accu-
racy, security and integrity. Persons not licensed by the com-
mission may also request equipment review to verify compli-
ance with state laws and rules. '

[Title 230 WAC—p. 67
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(1) Manufacturers m'ay be required to submit electronic.

or mechanical gambling equipment for review.

(a) To allow for continued testing and training, any
equipment that is submitted for review. under this section may
be kept by the director for as long as the equipment remains
out for play in the state of Washington.

(b) The gambling commission and staff are not liable for

any damage to equipment while in their possession.
(2) Fees.for review shall be as set forth in WAC 230-12-
315. :

(3) Equipment operated in Washington state must be
.identical to the version reviewed by the director.

(4) Equipment in operation on July 1, 2003, may con-
tinue in operation pending review by the director.

(5) If the person submitting such equipment does not
agree with the director's decision, a petition for declaratory
oorder may be filed with the commission to be heard de novo
by an administrative law Jjudge designated by the commis-
sion, pursuant to RCW 34.05.240 and WAC 230-50-850.

[Statutory Authority: RCW 9.46.070. 03-11-042 (Order 421), § 230-12-3 16,
filed 5/15/03, effective 7/1/03.] :

WAC 230-12-320 Manufacture and distribution of

gambling equipment and services—Prohibited prac--

tices—Gifts, promotional activities, and loans—Excep-
tions. Manufacturers and distributors shall not seek to control
the distribution of gambling equipment, devices, related sup-
plies or paraphemnalia, or services by any means other than
those authorized by this title. The following restrictions and

procedures apply to the distribution of gambling equipment, .

devices, related supplies or paraphernalia, and services:
Can licensees offer gifis or similar items to other licensees?

(1) Other than promotional activities as authorized by
this section, or trade account terms authorized by WAC 230-
12-340, no licensee or employee thereof selling or offering to
sell gambling products or services shall directly or indirectly
provide or offer any gift, free merchandise or service, credit

or loan of money, premium, or rebate to any person or -

employee thereof who is licensed to purchase or operate
such. BT

Can licensees solicit 8ifts or similar items from other licens-

ees?

(2) No licensed operator or distributor, or employee
thereof, shall directly.or indirectly solicit-any gift, free mer-
chandise or service, credit or loan of money, premium, or
rebate from any licensed manufacturer or distributor, or
employee thereof, ’

What types of activities are allowed Jor manufacturers to
promote their goods or services with operators?

(3) Manufacturers may provide promotional merchan-
dise of nominal value, such as tee shirts, caps, cups, pens, cal-
endars, etc., to licensed operators, and operators shall be
allowed to.accept such, under the following guidelines:

(a) The cost of such promotions shall not exceed fifteen
dollars in value per item. Each manufacturer is responsible
for establishing the value of each type of promotional mer-
chandise and shall maintain records supporting such;

[Title 230 WAC—p. 68]
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(b) Each item shall promote the manufacturer O a spe-
cific product or line of products made by the manufacturer;

(¢) Such promotions shall not be based on pastsalesorg
level of business; and : ,

(d) Such promotions may not be contingent on the pur-
chase of more than one case of a specific product.

What types of activities are allowed Jor manufacturers ¢,
promote their goods or services with distributors? :

(4) Manufacturers may provide promotional merchan.
dise, entertainment, or travel to distributors, and distributors
shall be allowed to accept such, under the following guide-
lines:

(a) Promotional merchandise and services, such as tee
shirts, caps, pens, calendars, etc., may be provided to distrib-
utors if: .

(i) The value is limited to twenty-five dollars for each
individual item; and )

(ii) The total amount of promotional merchandise and
services offered to a distributor and employees thereof shal]
not exceed a collective value of one thousand dollars during
any calendar year; ‘ :

- (b) Entertainment such as meals, recreational or sporting
events, etc., may be provided to distributors, or employees
thereof, if:

(i) The distributor is accompanied by a licensed many-
facturer's representative, owner, partner, officer, or substan-
tial interest holder of a corporate licensee;

(ii) The total amount of entertainment to a distributor and
employees thereof shall not exceed a collective value of one
thousand dollars during any calendar year;

(iif) The entertainment is provided within the state of
Washington; and .

(iv) Written documentation of the business purpose of
the entertainment is maintained; _

(c) Trips t& the factory location of a manufacturer,
including tragisportation, meals, and lodging may be provided

"t distributo;'s and/or their licensed representatives o; eeach

tional activities"?

. What aacz.;itional requirements apply to authorized ”promo-

(5) The following restrictions and procedures apply to
promotional activities between manufacturers and distribu-
tors:

(a) All "promotional activities" shall be directly related
to promotion of the manufacturer's products and in no way
related to past sales;

(b) Promotional activities shall not include the direct or
indirect transfer of cash, negotiable instruments, or cancella-
tion or remittance of debts to a licensee or employee thereof.
All costs related to "promotional activities" shall be initially
paid for by the manufacturer rather than providing reimburse-
ment to the distributor;

(c) Manufacturers shall be responsible for maintaining
detailed records for all "promotional activities" and making
such records available to the commission upon request. These
records shall include at least the following: '

(1) The product or service being promoted;
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(b) Step-up boards that contain winners covered by seals

must have at least twenty-five different facesheets for use on
that specific step-up board. Face sheets shall be utilized in
such a manner so as to ensure random distribution during the
manufacturing process.
(Statutory Authority: RCW 9.46.070 (5), (6), (11), (14). 97-14-012, § 230-
30-055, filed 6/20/97, effective 7/21/97. Statutory Authority: RCW
9.46.070 (11) and (14). §7-24-016 (Order 173), § 230-30-055, tiled
11/23/87.]

WAC 230-30-070 Control of prizes—Restrictions—
Bonus prizes——Displaying——Procedures for awarding.
Punch board and pull-tab prizes shall be closely controlled to
ensure players are not defrauded.

(1) All prizes from the operation of punch boards and
pull-tabs shall be awarded in cash or in merchandise.

No licensee shall offer to pay cash in lieu of merchandise
‘prizes which may be won. :

(2) Additional chances on a punch board or pull-tab
game may not be awarded as a prize. Provided, That prizes
may involve the opportunity to advance and win a larger
prize on the same punch board or pull-tab game as set forth in
subsection (4) of this section. .

(3) A bonus prize is.a prize offered in a bonus pull-tab
game, defined in WAC 230-30-040(1). A step-up prize is a
prize offered on a punch board. The awarding of these prizes
involves an immediate, additional opportunity to advance to
a section of the game to determine the prize. '

(4) On games where players advance, the bonus or step-
up prizes may not be less than the highest prize available,
which might otherwise have been won by the punch or pull-
tab for which the opportunity was awarded. Each punch
board or pull-tab game offering bonus or step-up prizes must
clearly indicate on its flare the terms and conditions under
which the bonus or step-up prize may be won, including the
amount of the bonus or step-up prize. ’

. .(5) The licensee shall display prizes so that a customer
can easily défermine which prizes are available from any par-
ticular punich board or pull-tab series:or-deyice operated or
Jocated upon the premises. In, addition, the following require-
ments apply. o _

(a) Merchandise prizes shall be displayed as follows:

() In the immediate vicinity of the punch board or pull-
tab series and in plain view: Provided, That games that offer
merchandise prizes that are "surprises” may be wrapped in
some way so players are unable to identify what the prize is
until opened;

(ii) If size or space constraints do not allow the prize to
be displayed as provided in (a)(i) of this subsection, the mer-
chandise prize may be displayed elsewhere on the premises
provided that a specific reference to that actual prize is noted
on the flare; or ' :

(iii) If the merchandise prize cannot be displayed on the
premises, an accurate description and/or photograph of the
prize must be displayed in plain view on or immediately adja-
cent to the flare. ' o

(b) Cash prizes shall be clearly represented on the prize
flare;

(c) Combination cash and merchandise prizes must meet

the requirements of both (a) and (b) of this subsection;
[Title 230 WAC—p. 124]
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(6) The following procedures apply to the removal of
prizes from the game flare and the presentation of prizes to
winning players:

(a) Upon determination of a winner of a merchandise
prize, the licensee shall immediately remove that prize from
the flare and present the prize to the winner upon demand;

(b) Upon determination of a winner of any cash prize
over twenty dollars, or of any merchandise prize with a retail
value over twenty dollars, the licensee shall permanently and
conspicuously delete all references to that prize from any
flare, punch board, or pull-tab dispensing device upon which
such reference may appear, and from any other list, sign, or
notice which may be posted, in such a manner that all future
customers will know the prize is no longer available. On step- -
up punch boards and bonus pull-tab games, once all opportu-
nities in a section of the flare have been won, all references to
prizes no longer available to be won must be deleted on the
flare. Operators may correct an inadvertently deleted prize by
noting on the flare that such prize is still available. Such ref-
erence shall be permanently and conspicuously deleted when
the prize is actually awarded. Failure to permanently and con-
spicuously delete a prize from the flare may result in the
director initiating actions to revoke a license for violation of

" RCW 9.46.190 (defrauding a participant). The prize shall be

paid or delivered to the winner only after all reference to such
prize has been deleted from the flare.

(7) Payment of prizes. The licensee must pay or award to
the customer or player playing the punch board or pull-tab

“ series all such prizes that are required to be, but have not

been, deleted from the flare when the punch board or pull-tab
series is completely played out.

(8) Record of winners. When any person wins a cash
prize of over twenty dollars or wins a.merchandise prize with
a retail value of more than twenty dollars from the play of any
punch board or pull-tab series, the licensee or licensee's rep-
resentative shall make a record of the win. The record of the
win shall be made in the following manner: - '

(2) The winners shall be required to print their name and
date of birth, in ink, upon the side of the winning punch or tab
opposite the winning symbol(s); I o

(b) The licensee or their representative shall then verify
the winner's identity and record the date and initial the win-
ning punch or tab; and . '

(c) If the pull-tab or punch is constructed or printed in
such a manner as to preclude recording the information
required in (a) and (b) of this subsection in a legible manner,
the licensee may record the required information on a sheet of
paper not less than three inches by five inches and staple the
winning tab or punch thereto. _ ‘

(9) Defacing winning ‘punches or tabs. The licensee
shall, within twenty-four hours after a winning pull-tab or
punch worth more than twenty dollars has been presented for
payment, mark or perforate the winning symbols in such a
manner that the pull-tab or punch cannot be presented again
for payment. .

~(10) Spindle, banded, or “jar" type pull-tabs playedina
manner which awards merchandise prizes only. Pull-tab
series which award only merchandise prizes valued at no
more than twenty dollars, are hereby permitted to employ
schemes whereby certain predesignated pull-tabs are free or
the player is otherwise reimbursed the actual cost of said pull-
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tabs. Flares for spindle-type pull-tabs operated in this manner
shall designate the total number of pull-tabs in the series and
the total number of pull-tabs designated as free or reimburs-
able. Free or reimbursable pull-tabs in these types of pull-tab
series shall not constitute 3 prize or prizes nor shall moneys
collected and later reimbursed constitute revenue for the pur-
poses of determinirig gross gambling receipts.

[Statutory Authority: RCW 9.46.070. 00-21-095 (Order 389), § 230-30-070,

filed 10/18/00, effective 1/1/01; 98-15-074 (Order 359), § 230-30-070, filed
715198, effective 1/1/99. Statutory Authority: RCW 9.46.070 (5), (6), (11),
(14). 97-14-012, § 230-30-070, filed 6/20/97, effective 7/21/97. Statutory
Authority: RCW 9.46.070, 9.46.120, 9.46.0273, 9.46.310 and 34.05.313.
96-24-006 (Order 305), § 230-30-070, filed 11/21/96, effective 1/1/97. Stat-
utory Authority: RCW 9.46.070 (1)-(4), (7), (8), (11), (12), (14), (20) and
9.46.110 (3), (4). 95-23-109 and 95-24-048, § 230-30-070, filed 11/22/95
and 11/30/95, effective 1/1/96. Statutory Authority: RCW 9.46.070. 94-23-
094, § 230-30-070, filed 11/17/94, effective 1/1/95. Statutory Authority:
Chapter 9.46 RCW. 91-21-053 (Order 228), § 230-30-070, filed 10/15/91,
effective 11/15/91. Statutory Authority: RCW.9.46.070. 90-24-005 (Order
218), § 230-30-070, filed 11/26/90, effective 12/27/90. Statutory Authority:
RCW 9.46.070 (11) and (14). 90-11-058, § 230-30-070, filed 5/15/90, effec-
tive 6/15/90. Statutory Authority: RCW 34.05.220(4), [34.05].230 and
9.46.070 (11) and (14). 90-05-032 (Order 205), § 230-30-070, filed 2/14/90,
effective 3/17/90. Statutory Authority: RCW 9.46.070 (11) and (14). 89-17-
056 (Order 196), § 230-30-070, filed 8/15/89, effective 9/15/89. Statutory
Authority: RCW 9.46[.070] (8), (14). 87-17-052 (Order 171), § 230-30-070,
filed 8/18/87. Statutory Authority: Chapter 9.46 RCW. 87-03-023 (Order
164), § 230-30-070, filed 1/13/87. Statutory Authority: RCW [9.46.1070 (1),
(2) and (11) and [9.46.]110. 85-21-046 (Order 154), § 230-30-070, filed
10/14/85. Statutory Authority: RCW 9.46.070 (8), (11) and (14). 85-03-024

(Order 142), § 230-30-070, filed 1/9/85. Statutory Authority: RCW 9.46.070°

(8) and (11). 82-01-065 and 82-03-033 (Order 115 and 116), § 230-30-070),
filed 12/18/81 and 1/18/82; 81-21-033 (Order 114), § 230-30-070, filed
10/15/81. Statutory Authority: RCW 9.46.070(10). 79-09-029 (Order 91), §
230-30-070, filed 8/14/79; Order 43, § 230-30-070, filed 11/28/75; Order 29,
§ 230-30-070, filed 1/23/75; Order 27, § 230-30-070, filed 11/15/74; Order
23, § 230-30-070, filed 9/23/74; Order 14, § 230-30-070, filed 3/27/74;

Order 12, § 230-30-070, filed 2/14/74; Order 5, § 230-30-070, filed

12/19/73.]

WAC 230-30-072 Inventory control for punch
boards and pull-tabs—Retention requirements—Audit
adjustments. Each punch board and pull-tab series pur-
chased or othierwise obtained by an operator shall be con-
trolled and accounted for. Each operator shall closely monitor

- punch board and pull-tab series purchased to assire that

Washington state identification and inspection service stamp
numbers are correctly entered in all records and each device
purchased is properly recorded. The following control proce-
" dures apply: . ~

Delivery of new games.

(1) The delivery/receipt of punéh boards and pull-tab
series shall be recorded as follows:

Invoice record.

(a) All purchases of punch boards or pull-tab series shall
be recorded on a standard distributor's invoice, which will be
used by the operator as a record to account for the punch
board or pull-tab series between the time it is purchased and
removed from play. Each invoice shall include space for the
operator to attach the records entry label from the device and
the date the device was placed out for play: Provided, That in
_ lieu of the distributor's invoice recording system, licensees

‘utilizing a computerized recordkeeping system may use a
separate inventory record to account for purchases and uses
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of punch boards and pull-tabs as long as all necessary infor-
mation is recorded. For these records, a computer generated
facsimile of the stamp number may be imprinted on the
inventory record in lieu of a records entry label.

Operator to review data and check ID stamps.

(b) At the time a punch board or pull-tab series is deliv-
ered, each operator will assure that all required data is cor-
rectly recorded by the distributor by comparing the actual
Washington state identification and inspection services
stamp number attached to each punch board and pull-tab
series to the number recorded on the purchase invoice;

Invoice/inventory record - placing new games into play.

(2) At the time a punch boérd or pull-tab series is placed
into play, each operator shall record in the allotted space on
the distributor's invoice or the inventory record the following:

(2) Date placed into play; and ‘
(b) Washington state identification and inspection ser-
vices stamp number by attaching a records entry label.

Retention requirements.

(3) Each punch board or pull-tab series which is removed
from play, together with the prize flare, all unplayed tabs, and
all winning punches or tabs, shall be retained by the operator
and made aviilable for inspection, on the licensed premises,
by commission agents and/or local law enforcement and tax-
ing agencies. If devices are stored off premises, they must be
produced for inspection upon demand. The minimum reten-
tion time for devices removed from play shall be:

Charitable.

(a) Charitable or nonprofit licensees - at least four
months following the last day of the month in which the

. device was removed from play;

LR

Commercial.

(b) Commercial stimulant licensees - at least two
months following the last day of the month in whith the
device was removed from play: Provided, That the flare and
all winning punches or pull-tabs in excess of twenty dollars

.shall be retained for at least ninety days following the day the

device was removed from play: Provided further, That any
commercial stimulant licensee who fails to comply with all
recordkeeping requirements of this title or who misstates
gross gambling receipts by more than one percent during any
calendar quarter shall be required, after written notification-
by the director, to retain all devices for at least four months
following the last day of the month in which it was removed
from play. Any licensee so restricted may petition the direc-
tor to remove the increased retention requirement imposed
after a minimum of one year. Any such petition shall include
documentation of the steps taken to correct recordkeeping
deficiencies. For purposes of computing gross gambling

- receipts for determining compliance with the recording accu-

racy requirement, the procedures in subsection (6) of this sec-
tion apply; and
[Title 230 WAC—p. 125]
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Specially authorized games.

(c) Specially authorized pull-tab series may have
retention requirements in addition to those set forth in sub-
sections (a) and (b) of this section.

Storage requirements.

(4) Each punch board or pull-tab series which is not
placed out for play must be retained on the licensed premises
and made available for inspection by the commission and/or
local law enforcement and taxing agencies: Provided, That
devices may be stored off premises if they are produced for
inspection upon demand,

Returning a game to the distributor or manufacturer.

(5) Each punch board or pull-tab series which has been
placed out for play and is subsequently returned to a distribu-
tor or manufacturer is exempt from the retention require-
ments in subsection (3) of this section. The operator must
retain a copy of the quality control report for the retention
period normally applicable and must record each game on its
monthly record required by WAC 230-08-010. If a device is
returned to a distributor for any reason, including commis-
sion required recall, the operator shall record the date, invoice
or credit memo number, and "returned" on the original pur-
chase invoice or inventory record on the corresponding entry
for the device;

Avdj usting gross gambling receipts.

(6) For purposes of compliance with the requirements of
this section and license class compliance, gross gambling
receipts from the operation of punch boards and pull-tabs
shall be adjusted for commission staff audit findings by using
the following procedures:

(a) Unrecorded devices - gross gambhno receipts shall
be increased to account for any unrecorded devices pur-
chased by an operator by adding the maximum amount that
could be generated from the device, as determined by multi-
plying the total number of chances available by the price of a
single chance. The adjustment shall be made to the records
for the month in which the device was purchased; and

(b) Recording errors - gross gambling receipts shall be
increased or decreased by an adjustment factor that is based
upon the results of an audit of a sample of at least five devices
randomly selected by the commission staff. The adjustment
factor shall be determined by dividing the audited amount for
the sample group of devices by the recorded amount for the
same devices. The resulting product of this equation shall be
applied to the total recorded gross gambling receipts for the
calendar quarter from which the sample was taken and to the
immediately preceding three quarters.

[Statutory Authority: RCW 9.46.070. 02-06-007 (Order 410), § 230-30-072,
filed 2/22/02, effective 7/1/02. Statutory Authority: RCW 9.46.070 (5), (6),
(11), (14). 97-14-012, § 230-30-072, filed 6/20/97, effective 7/21/97. Statu-
tory Authority: Chapter 9.46 RCW. 94-24-054 (Order 261), § 230-30-072,
filed 12/5/94, effective 1/5/95. Statutory Authority: RCW 9.46.070. 94-07-
084 (Order 250), § 230-30-072, filed 3/16/94, effective 4/16/94. Statutory
Authority: RCW 9.46.070 (7), (8), (9) and (17). 93-13-063 (Order 241), §
230-30-072, filed 6/17/93, effective 7/18/93. Statutory Authority: RCW
9.46.070(6). 89-21-069 (Order 198), § 230-30-072, filed 10/17/89, effective

11/17/89. Statutory Authority: RCW 9.46.070 (8), (11) and (14), 88-13-060
(Order 179), § 230-30-072, filed 6/14/88.]
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WAC 230-30-080 Punch board and pull-tab series
restrictions—Prizes, size of game, and location of win-
ners. No operator, distributor, or manufacturer, or represen-
tative thereof shall possess, display, put out for play, sell, or
otherwise transfer to any person in this state, or for use in this
state, any punch board or pull-tab series which:

(1) Does not offer prizes that are equal to or greater than
sixty percent of the total gross receipts available from the
punch board or pull-tab series. The following applies to the
sixty percent calculation:

(a) For the purposes of determining the percentage of
prizes offered on any punch board, or in any pull-tab series,
total merchandise prizes shall be computed at the amount -
actually paid by the licensed operator plus fifty percent of
that actual cost. - For any merchandise prize with an actual
cost over five hundred dollars, the total cost plus markup in
this subsection shall not exceed seven hundred fifty dollars;
and

(b) Prize and percentage requirements for progressive
pull-tab series shall be calculated as set forth in WAC 230-
30-025;

(2) Offers a single prize that exceeds:

(a) Five hundred dollars in cash: Provided, That progres-
sive jackpot pull-tab prizes, as authorized in WAC
230-30-025, and pull-tab series with carry-over jackpots, as
authorized in WAC 230-30-045 shall be exempt from this
requirement and shall be subject to the limits defined in those
rules: Provided further, That the cash limit may be increased
from five hundred dollars to seven hundred fifty dollars only
on pull-tab series with a cost per tab of one dollar after

" approval by the director; or

(b) A merchandise prize for which the operator has
expended more than five hundred dollars: Provided, That
operators may expend more than five hundred dollars, not to
exceed seven hundred fifty dollars, subject to the limitations
set forth in subsection (1)(a) of this section;

(3) Has multiple winners on an individual pull-tab or
punch that combined values exceed the single cash or mer-
chandise prize limit in subsection (2) of this section;

(4) Offers prizes for purchasing the last ticket or last
punch that exceeds:

(2) One hundred dollars cash; or

(b) Merchandise for which the licensee has expended
more than one hundred dollars; or

(c) The highest prize offered, whichever is less;

(5) Contains more than ten thousand individual pull-
tabs: Provided, That progressive jackpot pull-tab series, as
authorized by WAC 230-30-025, may contain up to fifty
thousand individual puli-tabs;

(6) Utilizes a flare which does not meet the requirements
of WAC 230-30-106;

(7) The winning punches or tabs have not been randornly
distributed and mixed among all other punches or tabs in the
board or series;

(8) The location, or approximate location, of any win-
ning punches or tabs can be determined in advance of punch-
ing the punch board or opening the tabs in any manner or by
any device, by markings on the board, tabs, or container, or
by use of a light;

(9) There exists a key to any winning numbers or sym-
bols; or .
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(10) Does not conform in any other resp'ect to the
requirements of WAC rules as to the manufacture, assembly,
or packaging of punch boards or pull-tabs.

{Statutory Authority: RCW 9.46.070. 98-21-011 and 98-24-092 (Orders 367
and 367-A), § 230-30-080, filed 10/9/98 and 12/1/98, effective 1/1/99; 98-
15-074 (Order 359), § 230-30-080, filed 7/15/98, effective 1/1/99. Statutory
Authority: RCW 9.46.070 (5), (6), (11), (14). 97-14-012, § 230-30-080,
filed 6/20/97, effective 7/21/97. Statutory Authority: RCW 9.46.070,
9.46.120, 9.46.0273,9.46.310 and 34.05.313. 96-24-006 (Order 305), § 230-
30-080, filed 11/21/96, effective 1/1/97. Statutory Authority: RCW
9.46.070 (1)-(4), (7), (8), (11), (12), (14), (20) and 9.46.110 (3), (4). 95-23-
109, § 230-30-080, filed 11/22/95, effective 1/1/96. Statutory Authority:
RCW 9.46.070. 93-12-082, § 230-30-080, filed 5/28/93, effective 7/1/93.
Statutory Authority: RCW 9.46.070(11). 91-10-004 (Order 222), § 230-30-
080, filed 4/18/91, effective 5/19/91. Statutory Authority: Chapter 9.46
RCW. 91-05-047 (Order 220), § 230-30-080, filed 2/14/91, effective
3/17/91. Statutory Authority: RCW 9.46.030 (2) and (3) and 9.46.070 (11)
and (14). 83-19-024 (Order 136), § 230-30-080, filed 9/13/83. Statutory
Authority: RCW 9.46.070(14). 81-19-073 (Order 112), § 230-30-080, filed

9/15/81. Statutory Authority: RCW 9.46.070(10). 79-07-019 (Order 90), § -

230-30-080, filed 6714/79; Order 55, § 230-30-080, filed 6/25/76; Order 43,
§ 230-30-080, filed 11/28/75; Order 15, § 230-30-080, filed 4/17/74; Order
9, § 230-30-080, filed 12/19/73, 1:26 p.m.; Order 5, § 230-30-080, filed
12/19/73, 1:25 p.m.] .

WAC 230-30-090 All devices must cdmply with rules.

" No operator shall display or put out for play, and no distribu- .

tor or manufacturer or their representatives shall sell or other-
wise furnish, any punch board, series of pull-tabs, or device
for the dispensing of pull-tabs unless such punch boards,
pull-tabs or devices for the dispensing of pull-tabs conform to
all requirements of this state's laws and the rules of this com-
mission, as they now exist or are hereafter amended.

[Order 18, § 230-30-090, filed 5/21/74.] -

WAC 230-30-097 Standards—Approved pull-tab
dispensing devices. Operators may utilize approved pull-tab
dispensing devices provided that each device meets the fol-
lowing standards: '

(1) Devices must be manufactured by a commission
licensed manufacturer. o :

(2) Devices shall conspicuously display a stamp, seal,.or - -
label identifying its manufacturer and the city and state of its &

_manufacture. . .

(3) Devices shall have the manufacturer's serial nuniber
for that device stamped or embossed into its case. =

(4) Devices manufactured specifically for the-dispensing
of perforated window type pull-tabs shall meet the following
standards:

(a) Be constructed so that consumers can clearly see each
pull-tab within the device, except that area at the bottom of
the device, not to exceed one inch in height, covered for secu-
rity or-mechanical reasons, and have permanent lines or
markings which divide the pull-tabs remaining in the device
into divisions of approximately twenty-five tabs so that the

- consumer can determine how many tabs remain within the
device; or '

(b) Have a resettable counter visible to the customer
indicating the number of pull-tabs left in the device. ‘

(5) Devices manufactured specifically for the dispensing
of "jar" or "banded" type pull-tabs shall meet the following
standards: o -

" (a) Be constructed so that consumers can clearly see all
jar tickets or jar ticket bundles within the device; or
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(b) Have a resettable counter visible to the consumer
indicating the number of jar tickets left in the device.

(6) Devices utilizing bill acceptors or similar devices that

do not return change shall clearly disclose that fact to the con-
sumer.
[Statutory Authority: RCW 9.46.070 (1), (4), (14), (20). 96-13-069 (Order
295), § 230-30-097, filed 6/18/96, effective 7/19/96. Statutory Authority:
RCW 9.46.070 (1)-(4), (7), (8), (11), (12), (14), (20) and 9.46.110 (3), (4).
95-23-109, § 230-30-097, filed 11/22/95, effective 1/1/96. Statutory Author-
ity: RCW 9.46.070. 93-12-082, § 230-30-097, filed 5/28/93, effective
71193 A :

WAC 230-30-102 Pull-tab series assembly and pack-
aging. (1) Manufacturers of pull-tabs shall assemble and
package each pull-tab series in one container: Provided, That
progressive jackpot pull-tab games, as authorized by WAC
230-30-025, may be packaged in more than one container
under the following conditions;

(a) All boxes are shrink wrapped and sealed with a
sticker or seal of the manufacturer; ' o

(b) Each individual box must be identically labeled with
a manufacturer designed referencing system to include:

(i) Individual box reference and total boxes per series;

(ii) Series number; and ‘

(iii) Identification and inspection services stamp num-
ber; :

(c) Each case must be labeled to include:

(i) Case reference and total cases per set; and

(ii) Series number; and

(d) Each box and/or case must be packaged and shipped
together. Cases must be specially marked to easily identify
the contents during shipping. ‘

(2) Winning pull-tabs shall be randomly distributed and .
mixed among all other pull-tabs in a series so as to eliminate
any pattern as between series, or portions of series, from
which the location or approximate location of any of the win-
ning tabs may be determined. The pull-tab series must be
asSembled so that no-placement of winners or losers exist that
allows the possibility of prize manipulation or "pick out."

(3) Manufacturers will mix pull-tabs prior to placing

.. them in their final-packingSantainer. The mix shall insure

" that pull-tabs are separated from the original collated row

position and dispersed amongst all rows in the final packing
container. - - :

(4) Each series of pull-tabs shall contain a packing slip
placed inside the package containing the name of manufac-
turer, series number, date the series was packaged, and the
name or identification of the person who packaged the series:
Provided, That this information may be printed on the flare or
the outside of the package, box or container in which the pull-
tabs are packed. This information must be readily available to
commission staff from the manufacturer upon request. For
progressive jackpot puli-tab games, the packing slip and flare
must be packaged with the first box of the series.

(5) Manufacturers of pull-tabs shall print on the outside
of the box, package, or other container of pull-tabs the mes-
sage that pull-tabs must be removed from the packaging con-

" tainer and thoroughly mixed prior to sale to the public: Pro-

vided, That the above information may be printed on a crack
and peel sticker and placed on the outside of the box, pack-
age, or other container of'pull-tabs or on a packing slip placed
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aging of the tabs by the manufacturer, by any markings on the
tabs or container, or by the use of a light; or
(c) Which does not conform in any other respect to the
requirements of these rules as to manufacture, assembly, or
packaging of pull-tabs. :
- [Statutory Authority: RCW 9.46.070 (5), (6), (11), (14). 97-14-012, § 230-
30-104, filed 6/20/97, effective 7/21/97. Statutory Authority: RCW

9.46.070 and chapter 34.05 RCW. 90-21-053, § 230-30-104, filed 10/15/90,
effective 11/15/90. Statutory Authority: RCW 9.46.070 (8), (11) and (14).

. 85-03-024 (Order 142), § 230-30-104, filed 1/9/85; Order 78, § 230-30-104, .

filed 11/17/77.]

WAC 230-30-106 Punch board and pull-tab flares
restrictions—Standards—Substitute flares. The following
restrictions, standards, and procedures apply to the use of
flares and substitute flares: '

Only manufacturers to produce flares - exception.

(1) Except as set forth in subsection (6) of this section,
the flare advertising prizes available from the operation of
any punch board, or any series of pull-tabs, shall be made by
the manufacturer only and shall not be altered by any opera-
-tor or distributor;

One flare per game.

(2) No person shall place or have out in public view more
than one flare advertising the prizes available from the oper-
ation of any punch board, or from any series of pull-tabs;

Displaying flares.

- (3) Flares shall be placed as follows:

(2) Only upon the upper face, or on the top of any punch
board; or

() In plam view and in the vicinity of any pull-tab dis-
pensing device or container. If the flare is not attached to the
dispensing device or container, a pumerical or alphabetical
reference shall be included directly on the flare and dispens-

ing device or container clearly indicating which flare corre-

sponds to’ Wthh series.

Standards for flares.

(4) Flares shall meet the following standards: ; , e

(a) Flares must clearly set out each of the prizes available
and the numbers or symbols which win each prize. For pro-
gressive jackpot series, the progressive jackpot meter board
shall be considered a supplement to the flare. Reference to

" such shall be made on the flare;

(b) Flares must set out the winning numbers or symbols
for prizes of over twenty dollars in cash, or merchandise
worth more than twenty dollars at retail, in such a manner that
each may be easily and clearly deleted or marked off as each
prize is won and awarded. For the purposes of this subsection

the retail value of a merchandise prize shall be the amount

actually paid by the licensed operator plus fifty percent of
that actual cost;

(c) The cost to the player for each punch or pull- tab shall
be clearly posted on the flare;.

(d) The manufacturer shall clearly set out on the flare the
series number assigned to that punch board or pull-tab series
by the manufacturer. For pull-tab series, this number shall be
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clearly displayed on the face of the flare. This series number
shall not be altered by the distributor or operator;

(e) The flare shall contain the Washington state identifi-
cation and inspection services stamp number assigned to the
board or series, as required by WAC 230-08-017;

() For pull-tab series, the total number of pull-tabs orig-
inally in the series shall be clearly disclosed on the face of the
flare. The following flares shall prominently display the
ticket count in one-half inch size lettering on the ﬂare '

(i) Any newly designed flare;

(i) Any previously designed flare for pull-tab series with
a ticket count over six thousand, which has not yet been pack-
aged;

(2) Flares must contain the manufacturer of the board or
series. A stamp, seal, or label which identifies the manufac-
turer may be substituted if the commission has been informed
of such prior to its use.

Bonus pull-tab flares.

(5) Additional standards for bonus pull-tab flares:

(2) The manufacturer shall develop and use at least
twenty-five different versions of flares (face sheets) for each
form number of a bonus series. Flares which contain prizes
that are determined after the player receives the correspond-
ing winning chance shall be constructed so that it is impossi—
ble to determine the prizes prior to removing the prize cover-
ing, in any manner or by any device. Face sheets shall be uti-
lized in such a manner so as to ensure.random distribution
during the manufacturing and packing process;

(b) The middle or advance level shall be labeled with the
term "ADVANCE SECTION" with a minimum one-quarter inch
size lettering;

(c) The top tier level shall be labeled with the term
"BONUS SECTION" with a minimum one-quarter 1nch size let-
tering;

(d) The number of winners which could be awarded in
the top tier level shall be clearly noted on the flare with a min-
imum thie- eighths inch size lettering. In addition, the num-
ber-of winners.and the. numbe&of ad.vances m each advance .

) .Ievel shall be clearly displayed; -

“(e) All prizes for each advance and borius level shiall be’

A clearly displayed so that only the winners within the possible

combinations are shown. Where applicable, the word "OR"
shall be used to illustrate the possible combinations in which
the bonus prizes can be won. Duplicate references to prizes

- shall not be shown on the flare.

Substitute flares.

(6) A substitute flare may.be utilized on punch boards or
pull-tabs, unless otherwise restricted by commission rules,
provided all the requirements of this subsection are met:

(a) Distributors may apply manufacturer-produced sub-
stitute flares to punch boards and pull-tab series;

(b) Licensed operators or distributors may make and use
substitute flares on punch boards and pull-tab series which
offer merchandise or combination merphandlse-cash prizes.

(c) The responsibility for ensuring the substitute flare
meets the requirements set forth in this section shall rest with
the manufacturer, distributor, or operator who changes the
original flare and attaches the substitute flare.
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- (d) All substitute. flares must comply with the require-
ments of subsections (4) and (5) of this section;

(e) All substitute flares shall have the Washington state

identification and inspection services stamp number and

series number assigned to the punch board or pull-tab series .

permanently recorded in ink on the face of the substitute
- flare;

(f) The original manufacturer's flare shall be perma- -
nently defaced so it is unusable and the substitute flare shall .

be attached to the original manufacturer's flare so that the
original Washington state identification and inspection ser-
 vices stamp and series number can be accessed for inspec-
tion;
(g) For flares converted from cash prizes to combination
merchandise-cash prizes, at least fifty percent of the total
- value of prizes offered shall be merchandise; and
(h) Substitute flares which offer merchandise, or combi-
nation merchandise-cash, must utilize numbers, not symbols,

to denote winners. The substltute flare shall be constructed asf :

follows:

¥6) Wlnmng numbeg shall be selected from the ﬂare.

made by the manufacturer, or from the manufacturer's desig-
nated winning numbers on the punch board; £ .
(i1) The hlghest valued prize(s) shall be ass1gned to the

lowest available winning number(s); and -

~ (ii1) The second highest valued prize(s) shall be assigned
to the next lowest available winning number(s) and shall be
repeated until all prizes are consecutively assigned winning
numbers, based on their value: Provided, That if the substi-
tute flare is made by a licensed distributor, the winning num-
bers may be selected sequentially from the original flare
made by the manufacturer.

Happy hour pull-tab games.

(7) In addition to prizes established by manufacturers,
pull-tab licensees may increase prizes or add additional
prizes to punch boards or pull-tab series under the followmg
conditions: )

(a) Such prize_s-shall be cash or merchandise;

(b) The manufacturer's flare shall not be changed;

-(c) Full details of the prizes, including requirements to

qualify, shall be disclosed to players by means of an addi-.

tional sign or notice that is permanently attached to the man-
ufacturer's flare; ‘

(d) The increase or additional prizes must be added to
every prize that is within a tier or section of the flare;
. (e) Documentation regarding all additional prizes shall
be stapled or otherwise permanently attached to the winning
punch or pull-tab for which such a prize is awarded. Mini-
mum documentation shall include a description of the prize
awarded and the name of the winner; and

(f) Bona fide charitable or nonprofit organizations shall
limit games authorized in subsection (7) of this section to
only one game in play at any point in time. ‘
[Statutory Authority: RCW 9.46.070. 02-10-003 (Order 411), § 230-30-106,
filed 4/18/02, effective 7/1/02; 01-13-089 (Order 402), § 230-30-106, filed
6/19/01, effective 7/20/01; 98-15-074 (Order 359), § 230-30-106, filed
7/15/98, effective 1/1/99. Statutory Authority: RCW 9.46.070 (5), (6), (11),
(14). 97-14-012, § 230-30-106, filed 6/20/97, effective 7/21/97. Statutory
Authority: RCW 9.46.070 (1)-(4), (7), (8), (11), (12), (14), (20) and
9.46.110 (3), (4). 95-23-109, § 230-30-106, filed 11/22/95, effective 1/1/96.
Statutory Authority: RCW 9.46.070(8), 9.46. 0325 and 9.46.070. 93-10-005

{Title 230 WAC—p. 130]

e Ciaee e iy < i

Title 230 WAC: Gambling Commission

(Order 238), § 230-30-106, filed 4/21/93, effective 7/1/93. Statutory Author-
ity: RCW 9.46.070 (8), (11) and (14). 89-11-048 (Order 192), § 230-30-106,
filed 5/16/89. Statutory Authority: RCW 9.46.070 (11) and (14). 87-24-016
(Order 173), § 230-30-106, filed 11/23/87. Statutory Authority: RCW
9.46.070(10). 79-09-029 (Order 91), § 230-30-106, filed 8/14/79; Order 43,
§ 230-30-106, filed 11/28/75.]

WAC 230-30-210 Sales restrictions. (1) No manufac-
turer, distributor or distributor's representative, shall sell or
otherwise make available to any person any punch boards,
pull-tabs, pull-tab dispensing devices or related equipiment in
this state unless it has first determined that such person has a
valid license issued by the commission to sell or otherwise
distribute such equipment within this'state, or to operate such
activity on a particular premise within this state.

(2) No operator, distributor or distributor's representa-
tive, shall purchase or otherwise obtain from any person any

- punch board, pull-tab, device for the dispensing of pull-tabs

or related equipment in this state until it has first determined
that the person selling or otherwise offermg such equlpment
has a valid license issued by the commission to sell the equxp-

- ment in this state-or has been reg1stered with the commission
* as required.

(3) No operator shall put out for play and no distributor
shall sell or otherwise furnish, any punch board or series of
pull-tabs unless the manufacturer of punch boards or series of -
pull-tabs has been licensed by the commission.

(4) No manufacturer, or distributor or representative
thereof shall use as a sales promotion any statement, demon-
stration, or implication that any certain portion of a series of
pull-tabs contains more winners than other portions of the
series or that any series of pull-tabs may be sold by the oper-
atorin a particular manner that would give the operator any
advantage in selling more of the pull-tabs before having to
pay out winners.

(5) Manufacturers shall not offer for sale in Washington

. any punch board or pull-tab series in which the winning

punches or pull-tabs are not randomly distributed and mixed
among all other punches or pull-tabs in that board or series.
(6) This rule shall not prohibit licensed distributors from
selling to Indian tribes operating Class I activities which are
legal under federal law.
[Statutory Authority: RCW 9.46.070 (5), (6), (11), (14). 97- 14 012, § 230-
30-210, filed 6/20/97, effective 7/21/97; Order 5, § 230-30-210, filed
12/19/73.]

WAC 230-30-220 Interest in separate business
involving punch boards and pull-tabs at a different mar-
keting level prohibited. No manufacturer, distributor or
operator of punch boards, pull-tabs, pull-tab dispensing
devices or related equipment shall:

(1) Have any interest, directly or indirectly, in any other
of these businesses operating in whole or in part at a different
marketing level;

(2) Allow any of its officers, or any other person with 2
substantial interest in such business, to have any interest in
any other of these businesses operating in whole or in part at
a different marketing level;

(3) Shall employ any person in any capacity or allow any
person to represent the business in any way if such person is
also employed by, or represents any other of these businesses
operating in whole or in part at a different marketing level;

(2005 Ed.).




Card Games

Posted rules.

(2) Any rules related to the following shall be conspicu-
ously posted in a location readily visible by all players.

(a) Wagering limits for each type of game, including the
ante as specified in WAC 230-40-120(3);

(b) Prize pay-outs and any restrictions related to prizes;

(c) Whether employees are allowed to play;

(d) Procedures for resolving player disputes; and

(e) For player-supported jackpots (PSJ):

(i) How a PSJ will be distributed in the event it is discon-
tinued or the business closes;

(ii) Conditions under which prizes may be won;

(iii) Prize amount;

(iv) Cost to participate;

(v) Administrative fees; and

(vi) Any other conditions which may affect the outcome

of the game.
(

Rules available for review.

(3) Any rules related to the following shall be conspicu-
ously posted in a location readily visible by all players: Pro-
vided, That if a licensee chooses not to post these rules, the
licensee shall conspicuously post a sign in a location readily
visible by all players stating that the rules are immediately
available upon request for review by commission staff, local
law enforcement, or a player:

(a) Methods of making wagers;

(b) Procedures for misdeals;

(c) Procedures for betting irregularities;

(d) Procedures for splitting pots; and |

(e) Any other rules that may restrict a player's right to
win a hand, pot, or jackpot prize.

[Statutory Authority: RCW 9.46.070. 01-13-091 (Order 403), § 230-40-505,
filed 6/19/01, effective 7/20/01.] :

WAC 230-40-550 Incompatible functions defined.
Incompatible functions for accounting and internal control
purposes are functions, duties, or responsibilities that place
any person or department in a position to both perpetrate and
conceal errors or irregularities in the normal course of his or
her duties. Anyone both recording transactions and having
access to thé relevant assets is in a position to perpetrate

errors or irregularities. For example, an employee that writes

checks should not reconcile the bank account; or an
employee that transports funds should not have access to
keys for locks securing such funds or to surveillance record-
ings of the transaction.

[Statutory Authority: RCW 9.46.070. 03-09-076 (Order 418), § 230-40-550,

filed 4/16/03, effective 7/1/03; 00-09-052 (Order 383), § 230-40-550, filed
4/14/00, effective 5/15/00.]

WAC 230-40-552 Cash equivalent defined. Cash
equivalent is a treasury check, personal check, traveler's
check, wire transfer of funds, money order, certified check,
cashier's check, a check drawn on the licensee’s account pay-
able to the patron or to the licensee, or a voucher recording
cash drawn against a credit card or debit card.

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-552,
filed 4/14/00, effective 5/15/00.] -
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WAC 230-40-554 Chief executive officer or chief
operations officer defined. The chief executive officer
(CEO) or chief operations officer (COO) is the executive who
has been designated by the owner, partners, or board of direc-
tors as the individual with overall responsibility for the busi-
ness licensed to conduct card games. The CEO or COO may
perform the duties of a gaming operation department man-
ager as defined in WAC 230-40-556.

[Statutory Authority: RCW 9.46.070. 04-24-039 (Order 440), § 230-40-554,

filed 11/24/04, effective 1/1/05; 00-09-052 (Order 383), § 230-40-554, filed
4/14/00, effective 5/15/00.] E .

WAC 230-40-556 Gaming operations department
manager defined. A gaming operations department manager
is a licensed card room employee who has been designated by
the chief executive officer or chief operating officer as
responsible for management of all card room operations.

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-556,
filed 4/14/00, effective 5/15/00.] )

WAC 230-40-558 Shift manager defined. A shift man-
ager is a licensed card room employee who shall be responsi-
ble for all card room operations during a given shift. The shift
manager reports to the gaming operations department man-
ager and shall be the direct supervisor of the floor SUpervisor.

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-558,
filed 4/14/00, effective 5/15/00.]

WAC 230-40-560 Floor supervisor defined. A floor
supervisor is a licensed card room employee who shall be
responsible for directly supervising a limited number of card
games and the dealers assigned to those games within a des-
ignated area known as the "pit."

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-360,
filed 4/14/00, effective 5/15/00.]

WAC 230-40-562 Dealer defined. A dealer is a
licensed card room employee who is responsible for conduct-
ing card games and deals cards, collects and pays off players'
bets, and collects fees. The dealer shall also be responsible
for signing forms as required.

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-562,
filed 4/14/00, effective 5/15/00.]

WAC 230-40-600 Authorization prbcedures for

. player-supported jackpots. Player-supported jackpots

(PSJs) shall be tightly controlled and shall not be operated
prior to approval by the director or the director's designee.
The following procedures apply to approval of PSJs:

(1) The request shall be in writing and include at least the
following: :

(a) A detailed description of the game;

(b). All internal control procedures associated with con-
trolling the game and accounting for fees and prizes;

(c) All rules of play; and

- (d) The name of the prize fund custodian.

(2) Any changes to the approved game or applicable
internal controls must be forwarded to the commission staff
for review and approval prior to implementation.

[Statutory Authority: RCW 9.46.070. 00-09-052 (Order 383), § 230-40-600,
filed 4/14/00, effective 5/15/00.]

[Title 230 WAC—p. 141]




230 50-815

Title 230 WAC: Gambling Commission

(b) Requesting amendment of an existing rule, the
petition should include the name, title, number of the rule,
and the text or description of the amendment; or

(c) Requesting repeal of an existing rule, the petition
should include the name, title, number of the rule, and a
description of the effects of repealing the rule.

Locating a petition form.

(5) You, the petitioner, can obtain a standard petition
from the office of financial management or any state agency
involved in rule making. Agencies must accept petitions sub-
mitted using the standard form or in any other format that
provides the information described in subsections (1) through

- (4) of this section.

Submittiﬁg a petition.

(6) Petitions for adoption, amendment, or repeal of a rule
must be faxed or mailed to the administrative office of the
commission in Lacey.

(7) Submission of a petition is defined as receipt of the
petition by the gambling cornmission.

Agency response to a petition.

(8) Within a reasonable time, the administering agency
will send you, the petitioner, acknowledgment of receipt of
the petition, including the name and telephone number of a
contact person.

(9) No later than sixty days after receipt of a petition, the
agency must either:

(a) Initiate rule-making proceedings in accordance with
chapter 34.05 RCW,; or

(b) Deny the petition in writing, stating its reasons for the
denial and specifically addressing the concerns stated in the
petition. Where appropriate, the agency must indicate alter-
native means by which the agency will address the concerns
raised in the petition.

Appealing the denial of a petition.

(10) If the gambling commission denies your petition,
within thirty days of the denial, you, the petitioner, may:

(a) Appeal the denial to the governor.

The governor will process the appeal according to RCW

34.05.330(3); or

(b) Petition for a review by the joint administrative rules
review committee according to RCW 34.05.330(2), only if
your petition alleges that the rule you wish to amend is not
within the intent of the legislature or not adopted in accor-
dance with all applicable provisions of the law.

[Statutory Authority: RCW 9.46.070 and 34.05.230. 01-01-016 (Order 396),
-§ 230-50-800, filed 12/6/00, effective 1/6/01. Statutory Authority: RCW
9.46.070 and chapter 34.05 RCW, 96-13-068 (Order 294), § 230-50-800,
filed 6/18/96, effective 7/19/96. Statutory Authority: Chapter 34.05 RCW.

89-24-003 (Order 200), § 230-50-800, filed 11/27/89, effective 12/28/89;
Order 9, § 230-50-800, filed 12/19/73.]

WAC 230-50-815 Deadlines for submitting items to
be included in the commission meeting agenda—Excep-
tions. To ensure that the public and the commission has suf-
ficient notice of public agenda items, the following deadline
apphes regarding submission of such 1tems to the commis-
sion for action:

[Title 230 WAC—p. 180]

(1) Items for inclusion in the commission's monthly pub-
lic meeting agenda must be in proper form and received at the
commission headquarters' office at least fourteen days prior
to the regularly scheduled commission meeting.

(2) The commission meeting agenda will be published
and mailed within seven days of the regularly scheduled
commission meeting.

(3) All items submitted after the time frame set forth in
section one (1) above shall require approval by the commis-
sion in order to be included on the commission meeting
agenda.

[Statutory Authority: Chapter 34.05 RCW and RCW 9.46.070. 96-21-073
(Order 301), § 230-50-815, filed 10/15/96, effective 1/1/97.]

WAC 230-50-850 Declaratory order. (1) Any person
may petition the commission for a declaratory order with
respect to the applicability to specified circumstances of a
rule, order, or statute enforceable by the agency. The petition
shall set forth facts and reasons on which the petitioner relies
to show:

(a) That uncertainty necessitating resolution exists;

(b) That there is actual controversy arising from the
uncertainty such that a declaratory order will not be merely
an advisory option;

(c) That the uncertainty adversely affects the petitioner;

(d) That the adverse effect of uncertainty on the peti-
tioner outweighs any adverse effects on others or on the gen-
eral public that may likely arise from the order requested.

(2) Within fifteen days after receipt of a petition for a
declaratory order, the commission shall give notice of the
petition to all persons to whom notice is required by law, and
may give notice to any other person it deems desirable.

(3) Within thirty days after receipt of a petition for a
declaratory order the commission, in writing, shall do one of
the following:

(2) Enter an order declaring the applicability of the stat-
ute, rule, or order in question to the specified circumstances;

(b) Set the matter for specified proceedings to be held no
more than ninety days after receipt of the petition and give
reasonable notification to the person(s) of the time and place
for such hearing and of the issues involved;

(c) Set a specified time no more than ninety days after
receipt of the petition by which it will enter a declaratory

order; or

(d) Decline to enter a declaratory order, stating the rea-
sons for its action.
(4) The time limits of subsection (3)(b) and (c) of this
section may be extended by the commission for good cause.
" (5) The commission may not enter a declaratory order
that would substantially prejudice the rights of a person who
would bea necessary party and who does not consent in writ-

. ing to the determination of the matter by a declaratory order

proceeding.

(6) A declaratory order has the same status as any other
order entered by the commission in an adjudicative proceed-
ing. Each declaratory order shall contain the names of all par-
ties to the proceeding on which it is based, the particular facts
on which it is based, and the reasons for its conclusions.

(7) Any person petitioning the commission for a declar-
atory order pursuant to RCW 34.05.240, shall generally
adhere to the following form for such purpose.
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(a) At the top of the page shall appear the wording
"before the Washington state gambling commission." On the
left side of the page below the foregoing the following cap-
tion shall be set out: "In the matter of the petition of (name of
petitioning party) for a declaratory order." Opposite the fore-
going caption shall appear the word "petition."

(b) The body of the petition shall be set out in numbered
paragraphs. The first paragraph shall state the name and
address of the petitioning party. The second paragraph shall
state all rules or statutes that may be brought into issue by the
petition. Succeeding paragraphs shall set out the state of facts
 relied upon in form similar to that applicable to complaints in

civil actions before the superior courts of this state. The con-

cluding paragraphs shall contain the prayer of the petitioner.

The petition shall be subscribed and verified in the manner

- prescribed for verification of complaints in the superior
courts of this state. .

(c) The original and two legible copies shall be filed with

the commission. Petitions shall be on white paper, either 8- -

1/2" % 11" or 8-1/2" x 13" in size.

[Statutory Authority: Chapter 34.05 RCW. 89-24-003 (Order 200), § 230-
50-850, filed 11/27/89, effective 12/28/89; Order 9, § 230-50-850, filed
12/19/73.] =

Chapter 230-60 WAC
PUBLIC RECORDS—DISCLOSURE

WAC

1230-60-005 Purpose.

230-60-010 Definitions.

230-60-025 Public records available—Location—Time available.

230-60-030 Public records officers.

230-60-035 Office hours. .

230-60-040 Requests for public records.

230-60-045 Copying. :

230-60-050 Exemptions.

230-60-055 Review of denials of public records requests.

230-60-060 Protection of public records.

230-60-065 Records index.

230-60-100 Interpretive and policy statements.

DISPOSITION OF SECTIONS FORMERLY

CODIFIED IN THIS CHAPTER

230-60-015 Description of central and field organization of the gam-
bling commission. [Statutory Authority: RCW 9.46.070
(7), (13) and (18). 85-07-031 (Order 148), § 230-60-
015, filed 3/15/85. Statutory Authority: RCW
42.17.250. 81-11-039 (Order 108), § 230-60-015, filed
5/19/81. Statutory Authority: RCW 42.17.250 and
42.17.260. 79-07-019 (Order 90), § 230-60-015, filed
6/14/79; Order 75, § 230-60-015, filed 9/16/77.]
Repealed by 89-24-003 (Order 200), filed 11/27/89,
;fée&}ive 12/28/89. Statutory Authority: Chapter 34,05

230-60-020 Operations and procedures. [Statutory Authority: RCW
43.17.250. 81-01-063 (Order 104), § 230-60-020, filed
12/15/80; Order 75, § 230-60-020, filed 9/16/77.]
Repealed by 90-03-064 (Order 203), filed 1/18/90,
effective 2/18/90. Statutory Authority: Chapter 34.05
RCW.

230-60-070 Communications with commission. [Statutory Author-

ity: RCW 42.17.250. 81-11-039 (Order 108), § 230-60-
070, filed 5/19/81; Order 75, § 230-60-070, filed
9/16/77.] Repealed by 83-19-024 (Order 136), filed
9/13/83.  Statutory Authority: RCW 9.46.030 (2) and
(3) and 9.46.070 (11) and (14).

WAC 230-60-005 Purpose. The purpose of this chapter
shall be to ensure compliance by the Washington state gam-
bling commission with the provisions of chapter 1, Laws of
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1973 (Initiative 276), sections 25-32, RCW 42.17.250-
42.17.320, dealing with public records. :

{Order 75, § 230-60-003, filed 9/16/77.]

WAC 230-60-010 Definitions. (1) The following defi-
nitions and all definitions set forth in RCW 42.17.020 shall
apply to this chapter:

(2) "Raw data" means facts, symbols, or observations
which have all of the following characteristics:

(a) They have not been processed, edited or interpreted.

(b) They are unevaluated and unorganized.

(c) The fact, symbol, or observation does not,.of itself,
impart meaning to a potential user or fulfill a recognized
need. .

(d) To be useable the fact, symbol, or observation must
go through some transformation process.

(3) "Information" means raw data that are organized,
evaluative and interpreted to impart meaning to potential
users and fulfill a recognized need. ,

(4) "Listing (list)" means a series of items of any kind
including names, words or pumbers no matter what the
arrangement or purpose. When applied to the release of com-
mission record information it means the names of two or
more individuals contained in:

- Data processing magnetic tapes o

- Data processing print-outs 1, 2, 3, or 4 part utility paper
or copies of such print-outs

- Data processing print-outs in the form of labels

- Any form of writing. ,

(5) "Tabulation" means the systematic arrangement of
facts, statistics, and similar information, except the names of
individuals, in column or table format.

(6) "Individual" means a natural person.

(7) "Commercial purpose” means the using of informe
tion obtained, or intending to use the information obtained,
contact or in some way personally affect an individual ident
fied on the list when the purpose of the contact would be to
facilitate that person's (the requestor's) profit expecting busi-
ness activity.

[Statutory Authority: Chapter 34.05 RCW. 90-03-064 (Order 203), § 230-
60-010, filed 1/18/90, effective 2/18/90. Statutory Authority: RCW

42.17.250. 81-01-063 (Order 104), § 230-60-010, filed 12/15/80; Order 75,
§ 230-60-010, filed 9/16/77.]

WAC 230-60-025 Public recofds available—Loca-

tion—Time available. All public records of the commission

are deemed to be available for public inspection and copying
pursuant to these rules, except as otherwise provided by
chapter 42.17 RCW, and WAC 230-60-050. The records
available, their location, and the times they are available for
inspection as follows:

(1) Public records - The following are deemed public
records: :

(a) The license application form and all supplemental
information submitted at the commission's request subject to
the exemptions in chapter 42.17 RCW and other applicable
laws including, but not limited to, chapter 10.97 RCW: Pro-
vided, That consistent with chapter 10.97 RCW, the commis-
sion may disclose conviction data of an applicant or licensee;

(b) All activity reports and attachments required to be
submitted to the commission on a periodic basis;
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[Statutory Authority: RCW 9.46.070. 04-11-091 (Order 431), § 230-12-045,
filed 5/18/04, effective 7/1/04; 02-11-084 (Order 413) § 230-12-045, filed
5/16/02, effective 7/1/02.]

WAC 230-12-050 Extension of credit, loans, or gifts
prohibited—Limited exception. No licensee, member or

_ employee thereof shall extend credit, make a loan, or grant a

gift to any person playing in an authorized gambling activity,
or which enables a person to play in an authorized gambling
activity. ,

Gifts prohibited—Exceptions.

(1) Gifts are items licensees give away to its customers
and are not connected to gambling activities regulated by the
commission. Licensees shall not offer gifts in conjunction
with gambling activities, with the following exceptions:

(a) Promotions are allowed as authonzed by WAC 230-
12-045;

(b) Transportation services provided to and from gam-
bling activities;

(c) Free or discounted food, drink or merchandise may
be provided under the following conditions:

(i) The actual cost of any individual item may not exceed
five hundred dollars; _

(ii) The merchandise shall not be traded back to the lic-
ensee for cash or be used to further participate in an autho-
rized gambling activity;

(d) For each individual gift with an actual cost over one
hundred dollars, charitable and nonprofit organizations shall
prepare and maintain a written record with the following
information: :

(i) How the recipients of the gifts were selected;

(i1) The number of gifts awarded; and

(iii) The total cost of each gift given.

Credit and loans prohibited—Exceptions.

(2) The consideration required to participate in the gam-
bling activity shall be collected in full, by cash, check, elec-
tronic point-of-sale bank transfer, gift certificate, or gift card,
prior to participation, with the following exceptions:

_ Punch beards/pull-tabs.

(2) The consideration paid for the opportunity to play a
punch board or pull-tab series may be collected immediately
after the play is completed only when such consideration is
ten dollars or less;

Charitable/nonprofit organization‘s billing system for
members. :

(b) When a bona fide charitable or bona fide nonprofit
organization conducting any of the activities authorized by
chapter 9.46 RCW or commission rules has a regular billing
system for all of the activities of its members with such orga-
nization, such billing system may be utilized in connection
with the playing of any of the activities authorized hereunder
if:

(i) The playing of such activity .is limited to regular

‘members of such organization who have become regular

members prior to the commencement of such activity and
whose quahﬁcatlons for membership were not dependent
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-upon, or in any way related to, the playing of such activity;
and

(i1) The director has given prior written consent to the
‘use of such billing system in connection with the conduct of
‘activities authorized under these rules.

Raffle tickets purchased with credit cards.

(c) Charitable or nonprofit organizations utilizing credit

cards, issued by a state and/or federally regulated financial
institution, for payment to participate in raffles.
[Statutory Authority: RCW 9.46.070. 06-15-099 (Order 460), § 230-12-050,
filed 7/17/06, effective 8/17/06; 03-21-065 (Order 425), § 230-12-050, filed
10/13/03, effective 1/1/04; 02-11-084 (Order 413), § 230-12-050, filed
5/16/02, effective 7/1/02; 00-09-052 (Order 383), § 230-12-050, filed
4/14/00, effective 5/15/00; 00-07-140 (Order 381), § 230-12-050, filed
3/22/00, effective 7/1/00. Statutory Authority: RCW 9.46.070, 9.46.0209,
9.46.0237, 9.46.0205 and 9.46.075. 96-24-008 (Order 303), § 230-12-050,
filed 11/21/96, effective 12/22/96. Statutory Authority: RCW 9.46.070. 94-
13-099 (Order 253), § 230-12-050, filed 6/15/94, effective 7/16/94. Statutory
Authority: RCW 9.46.070 (11), (14) and 9.46.0218 {9.46.0281]. 89-05-024
(Order 186), § 230-12-050, filed 2/13/89; Order 51, § 230-12-050, filed
4/30/76; Order 15, § 230-12-050, filed 4/17/74; Order 5, § 230-12-050, filed
12/19/73.]

WAC 230-12-053 Acceptance of checks—Require-
ments. (1) A licensee, member, or employee thereof may
accept a check in lieu of cash from a player for activities
authorized by chapter 9.46 RCW, when the foIlowmg
requirements are met:

(a) The check is not a third party check drawn on an indi-
vidual's personal account or a counter check offered by the
licensed establishment;

(b) Any personal check must be dated the same day it is

offered to the licensee and fully negotiable upon acceptance
by the licensee; and -
" (c) The check is not from a player who has a balance
owed to the licensee from a previous returned personal check.
Provided: This shall not apply to a licensee who utilizes a
check guarantee and collection service.

(2) If a licensee, member or employee thereof accepts a
check that does not comply with the requirements set forth
above, the licensee shall be deemed to have extended credit
in violation of WAC 230-12-050.

[Statutory Authority: RCW 9.46.070 (1), (14) and 9.46.0218 [9.46.0281].
89-05-024 (Order 186), § 230-12-053, filed 2/13/89.]

WAC 230-12-070 Conduct of gambling activity. No
person operating any activity authorized by chapter 9.46
RCW shall, directly or indirectly, in the course of such oper-

“ation:

(1) Employ any device, scheme or artifice to defraud;

(2) Make any untrue statement of a fact, or omit to state
a fact necessary in order to make a statement not misleading,
in consideration of the circumstance under which such state-
ment was made;

- (3) Engage in any act, practice, or.course of operation as

would operate as a fraud or deceit upon any person.
[Statutory Authority: RCW 9.46.070. 94-13-099 (Order 253), § 230-12-070,

filed 6/15/94, effective 7/16/94; Order 53, § 230-12-070, filed 5/25/76;
Order §, § 230-12-070, filed 12/19/73.]

WAC 230-12-074 Sales on licensed premises only—
Exceptions. (1) All gambling activities must be under the
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play under any circumstances: Provided, That boards or
series may be temporarily removed from play for any of the

following reasons and returned to normal play at a later time:

(a) Pull-tab series removed under authority of subsection
(6)(2)
(b) To reserve a game for a specific player when:

(i) The licensee has established house rules for reserving
games that include reasons or conditions for reserving such
games and the maximum time for which a game may be
reserved;

(ii) The house rules are clear in meaning and posted in a -

manner that players can observe; and
(iii) The board or series is clearly identified as reserved;

(c) A board or series is designated to be played during
certain hours of the licensee's operation, such as "happy
hour." Such games shall be clearly identified and house rules
shall be posted regarding hours of play and/or other condi-
tions affecting play.

[Statutory Authority: RCW 9.46.070. 98-15-075 and 98-17-103 (Orders 360
and 360-A), § 230-30-050, filed 7/15/98 and 8/ 19/98, effective 9/19/98. Stat-
utory Authority: RCW 9.46.070 (5), (6), (11), (14). 97-14-012, § 230-30-
050, filed 6/20/97, effective 7/21/97. Statutory Authority: RCW 9.46.070
(1)-(4), (7), (8), (11), (12), (14), (20) and 9.46.110 (3), (4). 95-23-109, § 230-
30-050, filed 11/22/95, effective 1/1/96. Statutory Authority: RCW
9.46.070. 94-11-095 (Order 251), § 230-30-050, filed 5/17/94, effective
7/1/94. Statutory Authority: RCW 9.46.070 and chapter 34,05 RCW. 90-21-
053, § 230-30-050, filed 10/15/90, effective 11/15/90. Statutory Authority:
RCW 9.46.070 (4), (8), (11) and (14). 86-07-037 (Order 155), § 230-30-050,
filed 3/14/86. Statutory Authority: RCW 9.46.020 (1) and (23) and
9.46.070(1). 85-11-023 (Order 150), § 230-30-050, filed 5/13/85. Statutory
Authority: RCW 9.46.070(8). 81-21-033 (Order 114), § 230-30-050, filed
10/15/81; Order 5, § 230-30-050, filed 12/19/73.]

WAC 230-30-052 Punch boards and pull-tabs oper-
ated by charitable or nonprofit organizations—Net
income required. Charitable or nonprofit organizations
operating punch boards and pull-tabs and which do not oper-
ate bingo games at any level shall not pay excessive

expenses. To ensure that licensees meet the intent of RCW -
9.46.010 and to prevent the payment of excessive expenses,
net income, as a percentage of gross gambling receipts from

punch boards and pull-tabs, shall not be less than zero when
measured over the annual license period: Provided, That the
limits set out in WAC 230-20-059 shall apply to‘organiza-
tions operating punch boards and pull-tabs in conjunction
with a bingo game. ‘

[Statutory Authority: RCW 9.46.070. 01-05-020 (Order 397), §230-30-052,
filed 2/9/01, effective 4/1/01; 98-15-073 (Order 358), § 230-30-052, filed

7/15/98, effective 1/1/99. Statutory Authority: RCW 9.46.070 (1)(16). 90-
10-007, § 230-30-052, filed 4/19/90, effective 7/ 1/90.}

WAC 230-30-055 Standards for construction of

punch boards. All punch boards sold for use in the state of -

Washington must comply with the following standards:

(1) Patterns: The punch board shall be designed and
manufactured with special care so as to eliminate any pat-
terns between punch boards, or portions of punch boards,
from which the location or approximate location of winning
punches may be determined. Winning punches shall be ran-
domly distributed and mixed among all other punches in the
punch board. Manufacturers shall employ at least the follow-
ing steps to insure that no pattern exists.
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(a) The form or permanent number sheets shall be mixed
prior to cutting; :

(b) After the strips (straws) have been crimped, all strips
shall be thoroughly mixed prior to insertion in punch boards;

(c) When filling punch boards, workers shall alter the
procedures for filling each separate set, so as to prevent any -
pattern between sets of punch boards; and

(d) No more than eight punch boards from any one set of
boards shall be included in any case of punch boards for ship-
ment to Washington.

(2) Serial numbers: Serial numbers set forth on the
form or permanent number sheets shall be nonsequential so -
as to ensure that no pattern is created which would permit the
tracking of boards through the serial number.

(3) Guaranteed numbers: All numbers or symbols des-
ignated as winners on the flare must be guaranteed by the
manufacturer as being present in the board. The manufacturer
may at their option place a sticker or equivalent on the back
of each punch board setting forth additional numbers or sym-
bols that are guaranteed to be in the board. The additional
numbers or symbols on the back of the board shall not exceed
5% of the total punches in the board without the written per-
mission of the commission.

(4) Security: All punch boards must be sealed so it is
impossible to determine the number or symbol of any punch
prior to being punched out of the board by any method or -
device including but not limited to the use of markings or
light. Punch boards which have taped sides, corners, or edges
are prohibited. '

(5) Step-up boards:

(a) All cards, straws, or punches that contain the winners
in the step-up portion of any punch board shall be completely
sealed so as to prevent premature winner identification and
such items shall be thoroughly mixed so as to ensure that no
pattern of winners exists.

(b) Step-up boards that contain winners covered by seals

must have at least twenty-five different face sheets for use on
that specific step-up board. Face sheets shall be utilized in
such a manner so as to ensure random distribution during the
manufacturing process.
[Statutory Authority: RCW 9.46.070 (5), (6), (11), (14). 97-14-012, § 230-
30-055, filed 6/20/97, effective 7/21/97. Statutory Authority: RCW
9.46.070 (11) and (14). 87-24:016 (Order 173), § 230-30-055, filed
11/23/871 ~

WAC 230-30-070 Control of prizes—Restrictions—
Bonus prizes—Displaying—Procedures for awarding.
Punch board and pull-tab prizes shall be closely controlled to
ensure players are not defrauded.

(1) All prizes from the operation of punch boards and
pull-tabs shall be awarded in cash or in merchandise.

No licensee shall offer to pay cash in lieu of merchandise
prizes which may be won.

(2) Additional chances on a punch board or pull-tab
game may not be awarded as a prize. Provided, That prizes
may involve the opportunity to advance and win a larger
prize on the same punch board or pull-tab game as set forth in
subsection (4) of this section.

(3) A bonus prize is a prize offered in a bonus pull-tab
game, defined in WAC 230-30-040(1). A step-up prize is 2
prize offered on a punch board. The awarding of these prizes
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involves an immediate, additional opportunity to advance to
a section of the game to determine the prize.

(4) On games where players advance, the bonus or step-
up prizes may not be less than the highest prize available,
which might otherwise have been won by the punch or pull-
tab for which the opportunity was awarded. Each punch
board or pull-tab game offering bonus or step-up prizes must
clearly indicate on its flare the terms and conditions under
which the bonus or step-up prize may be won, including the
amount of the bonus or step-up prize.

(5) The licensee shall display prizes so that a customer
can easily determine which prizes are available from any par-
ticular punch board or pull-tab series or device operated or
located upon the premises. In addition, the following require-
ments apply.

(a) Merchandise prizes shall be dlsplayed as follows:

(i) In the immediate vicinity of the punch board or pull-
tab series and in plain view: Provided, That games that offer
merchandise prizes that are "surprises" may be Wrapped in
some way so players are unable to 1dent1fy what the prize is
until opened;

(ii) If size or space constraints do not allow the prize to
be displayed as provided in (a)(i) of this subsection, the mer-
chandise prize may be displayed elsewhere on the premises
provided that a specific reference to that actual pnze is noted
on the flare; or

(iii) If the merchandise prize cannot be displayed on the
premises, an accurate description and/or photograph of the
prize must be displayed in plain view on or immediately adja-
cent to the flare.

(b) Cash prizes shall be clearly represented on the prize
flare;

(c) Combination cash and merchandise prizes must meet
the requirements of both (a) and (b) of this subsection;

(6) The following procedures apply to the removal of
prizes from the game flare and the presentation of prizes to
winning players:

(a) Upon determination of a winner of a merchandise
prize, the licensee shall immediately remove that prize from
the flare and present the prize to the winner upon demand;

(b) Upon determination of a winner of any cash prize
over twenty dollars, or of any merchandise prize with a retail

. value over twenty dollars, the licensee shall permanently and

conspicuously delete all references to that prize from any
flare, punch board, or pull-tab dispensing device upon which
such reference may appear, and from any other list, sign, or
notice which may be posted, in such a manner that all future
customers will know the prize is no longer available. On step-
up punch boards and bonus pull-tab games, once all opportu-
nities in a section of the flare have been won, all references to
prizes no longer available to be won must be deleted on the

_flare. Operators may correct an inadvertently deleted prize by

noting on the flare that such prize is still available. Such ref-
erence shall be permanently and conspicuously deleted when
the prize is actually awarded. Failure to permanently and con-

spicuously delete a prize from the flare may result in the .

director initiating actions to revoke a license for violation of
RCW 9.46.190 (defrauding a participant). The prize shall be
paid or delivered to the winner only after all reference to such
prize has been deleted from the flare.
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(7) Payment of prizes. The licensee must pay or award to
the customer or player playing the punch board or pull-tab
series all such prizes that are required to be, but have not
been, deleted from the flare when the punch board or pull-tab
series is completely played out.

(8) Record of winners. When any person wins a cash
prize of over twenty dollars or wins a merchandise prize with
a retail value of more than twenty dollars from the play of any
punch board or pull-tab series, the licensee or licensee's rep-
resentative shall make a record of the win. The record of the
win shall be made in the following manner:

(a) The winners shall be required to print their name and
date of birth, in ink, upon the side of the winning punch or tab
opposite the winning symbol(s);

(b) The licensee or their representative shall then verlfy
the winner's identity and record the date and initial the win-
ning punch or tab; and

(c) If the pull-tab or punch is constructed or printed in
such a manner as to preclude recording the-information
required in (a) and (b) of this subsection in a legible manner,
the licensee may record the required information on a sheet of
paper not less than three inches by five inches and staple the
winning tab or punch thereto.

(9) Defacing winning punches or tabs. The licensee
shall, within twenty-four hours after a winning pull-tab or
punch worth more than twenty dollars has been presented for
payment, mark or perforate the winning symbols in such a
manner that the pull-tab or punch cannot be presented again
for payment. A

(10) Spindle, banded, or "jar" type pull-tabs played in a

 manner which awards merchandise prizes only. Pull-tab

series which award only merchandise prizes valued at no
more than twenty dollars, are hereby permitted to employ
schemes whereby certain predesignated pull-tabs are free or
the player is otherwise reimbursed the actual cost of said pull-
tabs. Flares for spindle-type pull-tabs operated in this manner
shall designate the total number of puli-tabs in the series and
the total number of pull-tabs designated as free or reimburs-
able. Free or reimbursable pull-tabs in these types of pull-tab
series shall not constitute a prize or prizes nor shall moneys
collected and later reimbursed constitute revenue for the pur-

‘poses of determining gross gambling receipts.

[Statutory Authority: RCW 9.46.070. 00-21-095 (Order 389), § 230-30-070,
filed 10/18/00, effective 1/1/01; 98-15-074 (Order 359), § 230-30-070, filed
7/15/98, effective 1/1/99. Statutory Authority: RCW.9.46.070 (5), (6), (11),
(14). 97-14-012, § 230-30-070, filed 6/20/97, effective 7/21/97. Statutory
Authority: RCW 9.46.070, 9.46.120, 9.46.0273, 9.46.310 and 34.05.313.
96-24-006 (Order 305), § 230-30-070, filed 11/21/96, effective 1/1/97. Stat-
utory Authority: RCW 9.46.070 (1)-(4), (7), (8), (11), (12), (14), (20) and
9.46.110 (3), (4). 95-23-109 and 95-24-048, § 230-30-070, filed 11/22/95
and 11/30/95, effective 1/1/96. Statutory Authority: RCW 9.46.070. 94-23-
094, § 230-30-070, filed 11/17/94, effective 1/1/95. Statutory Authority:
Chapter 9.46 RCW. 91-21-053 (Order 228), § 230-30-070, filed 10/15/91,
effective 11/15/91. Statutory Authority: RCW 9.46.070. 90-24-005 (Order
218), § 230-30-070, filed 11/26/90, effective 12/27/90. Statutory Authority:
RCW 9.46.070 (11) and (14). 90-11-058, § 230-30-070, filed 5/15/90, effec-
tive 6/15/90. Statutory Authority: RCW 34.05.220(4), [34.05].230 and
9.46.070 (11) and (14). 90-05-032 (Order 205), § 230-30-070, filed 2/14/90,
effective 3/17/90. Statutory Authority: RCW 9.46.070 (11) and (14). 85-17-
056 (Order 196), § 230-30-070, filed 8/15/89,.effective 9/15/89. Statutory
Authority: RCW 9.46[.070] (8), (14). 87-17-052 (Order 171), § 230-30-070,
filed 8/18/87. Statutory Authority: Chapter 9.46 RCW. 87-03-023 (Order
164), § 230-30-070, filed 1/13/87. Statutory Authority: RCW [9.46.]070 (1),
(2) and (11) and [9.46.]110. 85-21-046 (Order 154), § 230-30-070, filed
10/14/85. Statutory Authority: RCW 9.46.070 (8), (11) and (14). 85-03-024
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(Order 142), § 230-30-070, filed 1/9/85. Statutory Authority: RCW 9.46.070
(8) and (11). 82-01-065 and 82-03-033 (Order 115 and 116), § 230-30-070,
filed 12/18/81 and 1/18/82; 81-21-033 (Order 114), § 230-30-070, filed
10/15/81. Statutory Authority: RCW 9.46.070(10). 79-09-029 (Order 91), §
230-30-070, filed 8/14/79; Order 43, § 230-30-070, filed 11/28/75; Order 29,
§ 230-30-070, filed 1/23/75; Order 27, § 230-30-070, filed 11/15/74; Order
23, § 230-30-070, filed 9/23/74; Order 14, § 230-30-070, filed 3/27/74;
Order 12, § 230-30-070, filed 2/14/74; Order S, § 230-30-070, filed
12/19/73.]

WAC 230-30-072 Inventory control for punch
boards and pull-tabs—Retention requirements—Audit
adjustments. Each punch board and pull-tab series pur-
chased or otherwise obtained by an operator shall be con-
trolled and accounted for. Each operator shall closely monitor
punch board and pull-tab series purchased to assure that
Washington state identification and inspection service stamp
numbers are correctly entered in all recotds and each device
purchased is properly recorded. The following control proce-
dures apply:

Delivery of new games.

) The delivery/receipt of punch boards and pull-tab
series shall be recorded as follows:

Invoice record.

(a) All purchases of punch boards ot pull-tab series shall
be recorded on a standard distributor's invoice, which will be
used by the operator as a record to account for the punch
board or pull-tab series between the timeé it is purchased and
removed from play. Each invoice shall include space for the
operator to attach the records entry label from the device and
the date the device was placed out for play: Provided, Thatin
lieu of the distributor's invoice recording system, licensees

utilizing a computerized recordkeeping system may use a "

separate inventory record to account for purchases and uses
‘of punch boards and pull-tabs as long as all necessary infor-
mation is recorded. For these records, a computer generated
facsimile of the stamp number may be imprinted on the
inventory record in leu of a records entry label.

Operator to review data and check ID stamps.

" (b) At the time a punch board or pull-tab series is deliv-
ered, each operator will assure that all requlred data is cor-
rectly recorded by the distributor by comparing the actual
Washington state identification and inspection services
stamp number attached to each punch board and pull-tab
series to the number recorded on the purchase invoice;

Invoice/inventory freco_rd - placing new games into play.

(2) At the time a punch board or pull-tab series is placed
into play, each operator shall record in the allotted space on
the distributor's invoicé or the inventory record the following:

(a) Date placed into play; and

(b) Washington state ‘identification and inspection ser-
vices stamp number by attaching a records entry label.

Retention requirements.

(3) Each punch board or pull-tab series which is removed
from play, together with the prize flare, all unplayed tabs, and
all winning punches or tabs, shall be retained by the operator

-and made available for inspection, on the licensed premises,
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by commission agents and/or local law enforcement and tax-
ing agencies. If devices are stored off premises, they must be
produced for inspection upon demand. The minimum reten-
tion time for devices removed from play shall be:

Charitable.

(a) Charitable or nonprofit licensees - at least four
months following the last day of the month in which the
device was removed from play;

Commercial.

(b) Commercial stimulant licensees - at least two
months following the last day of the month in which the
device was removed from play: Provided, That the flare and
all winning punches or pull-tabs in excess of twenty dollars
shall be retained for at least ninety days following the day the
device wds removed from play: Provided further, That any
commercial stimulant licensee who fails to comply with all
recordkeeping requirements of this title or who misstates
gross gambling recéipts by more than one percent during any
calendar quarter shall be required, after written notification -
by the director, to retain all devices for at least four months
following the last day of the month in which it was removed
from play. Any licensee so restricted may petition the direc-
tor to remove the increased retention requirement imposed
after a minimum of one year. Any such petition shall include
documentation of the steps taken to correct recordkeeping
deficiencies. For purposes of computing gross gambling
receipts for determining compliance with the recording accu-
racy requirement, the procedures in subsection (6) of this sec-

tion apply; arid

Specially authorized games. :

(c) Specially authorized pull-tab series may have
retention requirements in addition to those set forth in sub-
sections (2) and (b) of this section.

Storage requirements.

(4) Each punch board or pull-tab series which is not
placed out for play must be retained on the licensed premises
and ndade available for inspection by the commission and/or
local law enforcement and taxing agencies: Provided, That
devwes may be stored off preniises if they are produced for
inspection upon demand;

Returning a game to the distributor or manufacturer.

(5) Each punch board or pull tab series which has been
placed out for play and is subsequently returned to a distribu-’
tor or manufacturet is exempt from the retention require-
ments in subsection (3) of this section. The operator must
retain a copy of the quality control report for the retention
period normally applicable and must record each game on its

" monthly record required by WAC 230-08-010. If a device is

returned to a distributor for any reason, including commis-
sion required recall, the operator shall record the date, invoice «
or credit memo number, and "returned" on the original pur-
chase invoice or 1nventory record on the correspondmg entry
for the device;

(2007 Ed.)
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o WSR 08-03-052 ' ' '

PERMANENT RULES

GAMBLING COMMISSION

[ Order 621 -- Filed January 11, 2008, 1:28 p.m. , effective February 11, 2008 ]

.....

d1spensers by 1ncorporatmg prior commission decisions and more recent rule changes into a new rule. In effect this
. maintains the status quo, but authorization would be explicit. The alternative also defines "cash."

.........................................................
.....

Rules or Standards: New 0, Amended 0, Repealed 0; or Recently Enacted State Statutes New 0, Amended O
Repealed 0. .

-----

.....

Susan Arland

Rules Coordinator

OTS-1218.1

NEW SECTION

WAC 230-06-003 Defining "cash." "Cash, " when used as a noun in this title, means currency in the form of coins
~ or bills issued by the government of the United States or Canada only and does not include electronic, digital or other

representations of money or other methods of payment.
o

- O0TS-1213.1

http://apps.leg.wa.gov/documents/laws/wst/2008/03/08-03-052.htm 2/11/2008
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ALTERNATIVE #1

NEW SECTION
WAC 230-14-047 Standards for electronic video pull-tab dlspensers Electronic video pull-tab dispensers must

be approved by us prior to use, meet the requirements below, and may incorporate only the features below and not
perform additional functions.

2722 (1) Electronic video pull-tab dispensers must d1spense a paper pull-tab as defined in WAC 230-14-010 and
follow the rules for:

- 2772 (a) Pull—tabs; and
'7;77‘7 (b) Flares; and
7?77 (c) Authorized pull- tab dlspensers
7222 (2) Electronic video pull-tab dispensers that use a reading and displaying functlon must
2?72 (a) Use a video monitor for entertainment purposes only; and

2722 (b) Open all, or a portion of, the pull-tab in order to read encoded data that indicates the win or loss of the pull-
* tab if the dispenser is equipped to automatically open pull-tabs; and

2777 (c) Dispense the pull-tab to the player and not retain any 1;'ortion of the pull-tab; and -

?77? (d) Read the correct cash award from the pull-tab either when it is dispensed or when the pull-tab is remserted
into the dispenser; and

2992 (e) Display the cash award from the pull-tab, one pull-tab .at a time; and
297 (f) Provide:
??7? (i) An electronic accounting of the number of pull-tabs dispensed; and
2772 (i1) A way to identify the software tfersion and name; and
2277 (iii) A way to access and Verify approved components; and
777? (1V) Security on the d1spenser to prevent unauthorized access to graphic and prize amount d1splays
2777 (3) Gift cert1ﬁcates or gift cards used in electronic video pull-tab dispensers must:
- 7777 (a) Be purchased with cash, check or electronic point-of-sale bank transfer before use in the dispenser; and
???? (b) Be convertible to cash at any time during business hours; and |

2999 (c) Subtract the cash value for the pnrchase of the pull-tab one pull-tab at a time.

1

? Washington State Code Reviser's Office

http://apps.leg.wa.gov/docmnents/laws/wsr/ZOO8/03/08-03-052.htm ' - . _ 2/11/2008
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- WSR 07-24-017 - )

PROPOSED RULES

GAMBLING COMMISSION

[ Filed November 27, 2007, 11:46 a.m. ]

rule changes that would no longer allow electronic VldeO pull-tab dispensers, WAC 230-14-045 and 230-05-030, were
“ up for filing at the September 2007 commission meeting. At that meeting, the commission requested that the proposal
be held over until the October commission meeting. At the October meeting, the commission voted to file the rules
(filed under WSR 07-21-092) and asked staff to work with the industry on an alternative. Shown below is alternative
#2 which is proposed by the industry and not staff. Alternative #2 would explicitly authorize the use of the Gold
Crown and ZDI type electronic video pull-tab dispensers. In addition, this rule would allow pull-tab dlspensers to add
prizes of twenty dollars or less to a cash card upon insertion of the winning pull -tab.

.....
.....
.....

Implementatlon Rick Day, Director, Lacey, (360) 486- 3446 and Enforcement Mark Harris, Ass1stant Dlrector
Lacey, (360) 486-3579.

not require a small business economic impact statement (SBEIS) because it provides clanﬁcatlon without changing
current requirements. If the commission were to move forward with the original rule proposal, we would need to
determine whether an exemption not requiring an SBEIS applies. If an exemption does not apply, an SBEIS would

need to be completed.

http:// apps.leg.Wa. gov/documents/laws/wst/2007/24/07-24-017 .htm 2/11/2008
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‘7‘?‘7‘7‘7A‘“cost-beneﬁt analysis is not required under RCW 34.05.328. The Washington state gambling commission is

.....

‘not an agency that is statutorily required to prepare a cost-benefit analysis under RCW 34.05.328.

November 27, 2007
Susan Arland

Rules Coordinator

OTS-1214.1

ALTERNATIVE #2

NEW SECTION '
WAC 230-14-047 Standards for electronic video pull—tab dispensers. Electronic video pull -tab dispensers must

be approved by us prior to use, meet the requirements below, and may incorporate only the features below and not
perform additional functions. :

7??? (1) Electronic video pull—tab dispensers must dlspense a paper pull tab as defined in WAC 230-14-010 and
follow the rules for:

72?2 (a) Pull-tabs; and

77?? (b) Flares; and

2997 (c) Authorized pull-tab dispensers.

7777 (2) Electrom'é video pull-tab dispensers that use a read_ing and displaying function must:
| 72?7?(a) Use a video monitor for entcrfainment purpoées only; and |

2222 (b) Open all, or a portion of, the pull-tab in order to read encoded data that indicates the win or loss of the pull-
tab if the dispenser is equipped to automatically open pull-tabs; and

7777 (c) Dispense the pull-tab to the player and not retain any portion of the pull-tab; and

7?77 (d) Read the correct cash award from the pull-tab either when it is dispensed or when the pull-tab is reinserted
into the dispenser; and 4

7277 (e) Display the cash award from the pull-tab, one pull-tab at a time; and

7?7?77 (f) Provide:

9999 (i) An electronic accoﬁnting of the number of pull-tabs dispensed; and

???? (i1) A way to identify the software version and name;- and

77?7 (iii) A way to access and verify approved components; and

2777 .(iv) Security on the dispenser to prevent unauthoriz_ed access to graphic and prize amount displays.
2227 (3) Gift‘certiﬁcdtes ér gift cards used in electronic video pull-tab dispensers must:

77?7 (a) Be purchased with cash, check or electronic point-of-sale bank transfer before use in the dispenser; and |

http://apps.leg.wa.gov/ docufr1ents/1aws/wsr/2007/24/ 07-24:017.htm \ : 2/11/2008
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K 2?77 (b, Be convertible to cash at any time during business hours; and
?22? (c) Subtract the cash value for the purchase of the pull-tab one pull-tab at a time; and

22?2 (d) Pull-tab dispensers that accept cash cards may not add prizes over twenty dollars to a cash card. Pull-tab
dispensers may add prizes twenty dollars or less to a cash card upon insertion of the winning pull-tab.

(

? Washington State Code Reviser's Office

http://apps.leg.wa.gov/documents/laws/wsr/2007/24/07-24-017.htm _ 2/11/2008
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