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ORDER FOR SUPPLEMENTAL BRIEFING
" Inthe case at bar, the trial court sentenced the defendant on a charge
of first degree child molestation to life in prison with a minimum mandatory
time of 60 months to serve before first being considered for release, with that
sentence suspended under the SOSSA 'o'ption. CP 65-78. As part of the
conditions of the judgment and sentence, the court banished the defendant
from Cowlitz County and the City of Castle Rock. CP 55. That order within
fhe judgment and sentence stated:
Other Conditions: Do not reside in Cowlitz County, do not enter
Cowlitz County other than to travel from a location outside the
county to a destination outside the county. If in Cowlitz County, the
defendant shall not leave his transportation. Do not enter the city
- limits of Castle Rock. '
CP 55.
" Under paragraph 4.5(d), the court set the term of the suspended
sentence, ordering as follows.
(d)  Suspension of Sentence. The court suspends execution of
this sentence; and places the defendant community custody
under the charge of DOC for the length of the suspended

sentence, the length of the maximum term sentence under
RCW 9.94A.712, or three years, whichever is greater.

CP 54.
Since, in this case, the court sehtencéd the defendaht under RCW
9.94A.712 on a Class A felony with a maximum term of life, the conditions

of the suspended sentence, inciuding the banishment order, will run for the
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defendant’s entire lifetime. CP 54.
The trial court later reiterated the banishment order by entering a
vseparate “Order on Additional Conditions,” which state as follows:
The defendant shall not reside in Cowlitz County, not to enter
Cowlitz County other than to travel from a location outside the
county to a destination outside the county. Ifin Cowlitz County, the
- defendant shall not leave his transportation, and shall not enter the
city limits of Castle Rock, per the order of the court on APRIL, 24,
2008. ' ' _ :
CP 79.
Following imposition of this sentence, the defendant filed timely |
| noticé of appeal, argtiing that the‘trial court violated the defendant’s right to
due process and équal pr(;tecﬁdn under United States Constitution, Fifth and
‘Fourteenth Amendments when it entered this banishment order. See Op ening
Brief of Appellant. The state respbnded by conceding the error, and inviting |
this court to _éither (1) remand the case so the trial court can modify the
banishment order, or (2) vacate the SOSSA sentence and remand for a new
sentencing hearihg. See Brief of Appellant. This court’s order states:

IT IS ORDERED that the appellant Sims shall file a supplemental
brief specifically addressing whether, if we vacate the Order On
Additional Conditions prohibiting Sims from entering Cowlitz
County, we should remand this matter to the trial court for broader
resentencing, including reconsideration of the Special Sex Offender
Sentencing Alternative under RCW 9.94A.670.

‘Order for Supplemental Briefing.

The following is the Supplemental Bﬁef of Appellant.
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ARGUMENT

I. RESPONDENT’S FAILURE TO CROSS-APPEAL THE
TRIAL COURT’S DISCRETIONARY DECISION TO GRANT A
SOSSA SENTENCE IN THIS CASE PRECLUDES REVIEW OF
THAT DECISION.

Under the RAP 2. 4(a) a respondent in an appeal may only seek -
affirmative relief from those port1ons ofa tnal court’s ﬁnal dec1s1on that the
- respondent designates in a timely notice of appeal. Subsect1on (a) of thisrule

states as fOIIOWS'

€) Generally The appellate court w1ll at the instance of the

- appellant, review the decision or parts of the decision designated in -
 the notice of appeal or, subject to RAP. 2.3(e), in the notice for
discretionary review, and other decisions in the case as provided in
sections (b), (¢), (d), and (e). The appellate court will, at the instance
of the respondent, review those acts in the proceeding below which
if repeated on remand would constitute error prejudicial to
respondent. The appellate court will grant a respondent affirmative
relief by modifying the decision which is the subject matter of the

review only (1) if the respondent also seeks review of the decision .

by the timely filing of a notice of appeal or a notice of discretionary
‘review, or (2) if demanded by the necessities of the case.

R_AP 2.4(a) (errlphasie added).

For example, in State v. Aumick, 73 Wa.App. 379, 869 P.2d 421
(1994), a defendant convicted of first degree burglary and attempted first
degree rape appealed those convictions arguing that the lrial court had erred
when it (1) refused to instruct the jury that fourth degree assault was a lesser
included effense to attempted first degree rape, and (2) failed to inform the

jury that an attempt is not proven unless the state proves both a criminal
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intent as Well as the existence of a sﬁbstantial step toward thé completion of
a criminal act. In its Brief of Respondent, the state countered both of these
arguments. The state also claimed that the trial court had erred when it
instructed the jury on voluntary intdxicatidh, even though the staté didnotfile
a ngtice of cross-appeal on ﬂns jlatter issue. | |
.U.li.:il_natvely, the tﬁal court agireéd With thé; apbéliant’é 'argunient and
-remanded fhvev case .forha.‘new ﬁial. H;)Wever, under RAP 2.4(5), the court
refuséd ;tQ coﬁsider the stéte’s argument that the tﬁal_'cou‘rt ha_d_erred when it -
gavean instruction on voluntary intoxic;aﬁon beéause ﬂns argumént requested
afﬁrmative 'relief for the state without the s‘t:ate.‘ ﬁrst ﬁhng a notice of cross-
appeal. The court heid; ‘fBecausé the State has faile‘d‘ to file 2 notice of Cross
appeal, we neéd not address whether the ‘court erred in ‘irllstr»uctilng thej ury on
voluntary intoxication. RAP 2.4(a')’."’> State .v.‘Aumic.k, 73 WnApp .at 3.85. o
In thé case at Bar, the triai 'éourt granted the deféﬁdaﬁt’s’ réqﬁesﬁ for
the imposiﬁon of a sentence under the Sex Offénder :Spécial Séntencing -
Option (SOSSA) found in RCW 9.94A.670, érequest that the state opposed.
- Undér this statute, the decision whether or not to grant aFSSOSA senteﬁce Hes
within the sound discretion of the trial court. | State v. Onefrey, 119 ‘Wn.2d
572, 835 P.2d 213 (1992). Similarly, the decision whether or not to revoke
a SSOSA sentence or impose a lesser sanction upon proof of a-violation also
lieé within the tﬁal court’s discretion. State v. Daniels, 73 Wn.App. 734,

i
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737, 871 P.2d 634 (1994). An abuse of discretion occurs when the trial
 court’s exercise of discretion is manifestly unreasonable or based upon
untenable grounds Or Teasons. State v. Neal, 144 Wn.2d 600, 30 P.3d 1255
(2001). ‘.Thus, a court abuses its diseretien if itcategovrical'ly refuses to
‘.nnpese a par‘f1cu1ar ser'tenee or if 1t demes a sentencmgv uest on an
impermissiblebasis; State v. Khanteechit, 101 Wn.App. 137, 5 P.3d 727
(2000) B -

For example in State v. Grayson 154 Whn. 2d 333, 111 P. 3d 1183
(2005), the defendant appealed the tr1a1 court s refusal to give a DOSA .
sentence, argumg that the court had abused 1ts dlscretlon In thls case the
'court had stated that it believed the leglslature had failed to adequately fund
DOC’s superv1s1on of defendants on DOSA sentences Thus the court Would
not cons1der a sentence under thlS prov1s1on The Washmgton Supreme
Court agreed and reversed,‘ holding as follows:’

Next, we consider Whether, as Grayson contends, the trial judge
abused his discretion by categorically refusing to consider a DOSA
sentence. Again, while trial judges have considerable discretion
under the SRA, they are still required to act within its strictures and
principles of due process of law. While no defendant is entitled to an
exceptional sentence below the standard range, every defendant is

~ entitled to ask the trial court to consider such a sentence and to have
the alternative actually considered. A trial court abuses discretion
.when “it refuses categorically to impose an exceptional sentence -
below the standard range under any circumstances.” The failure to
consider an exceptional sentence is reversible error. Similarly, where

a defendant has requested a sentencing alternative authorized by
 statute, the categorical refusal to consider the sentence, or the refusal
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to consider it for a class of offenders, is effect1vely a fa11ure to -
exercise discretion and is subJ ect to reversal.

| State v. Grayson, 154 Wn.2d at 341-342 (citations omitted).
- In thecase at bar, the decision to g;rrant ‘a SOSSA sentence fell Within |
the sound discretion of the trial court. The state did not appeal this decision
and theappellant obviously did not. Rather, appellant in this case merely
appealed one of the 'conditions the trial court _imposed as part of community
. custody and as part of the conditions of the SOSSA sentence. Indeed, a close
' look at the opemng brief of appellant reveals that the defense d1d not even
contest the court’s right to 1mpose reasonable cond1t10ns concermng his
movement Rather, appellant merely contested the trial court’s right under
the constitution to enter a general bamshment order. |
Thus, the only 1ssue properly before this court is' the validity of a
single condition of the SOSSA sentence/and comrnunity custody, not the
‘Validity of the' trial court decision" to grant the SOSSA sentence. The state’s
argurnent that the trial court has the authority to remand the case to the trial
court to more narrowly tailor the banishment order so as to brmg it within the
hmitatlons that the Fifth and Fourteenth Amendments place on such
govemmental action is well taken, particularly in the light of the case cited
- byboth appellant and the state. However, the state’s further suggestion that

this court reverse the trial court’s decision to grant a SOSSA sentence is
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" unmistakenly a request for affirmative relief. Thus, under RAP 2.4(a), this
- court should not consider this request because the state did not ﬁie a notice
of cross-appeal to put th15 issue before the court.

II. THE REVOCATION OF A SOSSA SENTENCE UPON A
DEFENDANT’S SUCCESSFUL CHALLENGE THAT ONE OF THE
CONDITIONS OF THE SOSSA  SENTENCE WAS
. UNCONSTITUTIONAL WILL IMPERMISSIBLY CHILL THE .
- RIGHT TO APPEAL, AND WILL IMPERMISSIBLY CHILL THE

RIGHT TO SEEK ENFORCEMENT OF THE CONSTITUTIONAL
~ GUARANTEE THE IMPROPER CONDITION VIOLATED. '

" A criminal defendant does not have a federal censtitutional right to -
make post-.conviction motions or to appeal. Rheuarkv. Shaw, 628 F 2d 297,
302 (5th Ci'r.19‘80), cert. denied, 450 US. 931, 101 S.Ct. 139'2, 67 LEd.2d
- 365 (1981). However, each state is free to create a right to appeal eitherin

jts constitution or by statute, and once a state acts to create such a right, the
protecti'(.)ns‘afforded under the due proeess clauses found in Washjngton o
Constltutlon Article 1, § 3, and United States Const1tut1on F ourteenth |
Amendment have.-full effect. In re Frampton 45 Wn. App. 554 726 P.2d
486 (1986). For example, once the state creates the right to appeal a cnmmal
conviction, in order to comi)ort with due process, the state has the duty to
. provide all portions of the record necessary to prosecute the appeal at state
expense. State v. Rutherford, 63 Wn.2d 949, 389 P.2d 895 (1964). The state

also has the duty to provide appointed counsel to indigent appellants.

Douglas v. California, 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811 (1963);
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State v. Rupe, 108 Wn.2d 73‘4,.‘741, 743 P.2d 210 ('1987).‘ o
In Washington, a crrmmal defendant has the r1ght to one appeal ina
criminal case under both RAP'2.2 and Washr'ngton Constitution, Article 1,
§ 22. ‘State V. Fren.ch 157 Wn.2d 593, 141 P.3d 54 (2006). b_Thus, this right
-includes the protect1ons of procedural due process At a m1mmum -
procedural due process under Washmgton Const1tut1on Artlcle 1, § 3 and “
| _Umted States Const1tut1on Fourteenth Amendment requlres notlce and the -

opportunity to be heard before a competent tribunal In re Messmer 52; |

Wn 2d 510,326P.2d 1004 (1 95 8) Inthe Messmer de01s1on the Washmgton o

State Supreme Court prov1ded the follovvmg deﬁmtlon for procedural due

process.

We have decided that the elements of the constitutional gnaranty

" of due process in its procedural aspect are notice and an opportunity

to be heard or defend before a competent.tribunal in an orderly -
proceeding adapted to the nature of the case; also to have the .
 assistance of counsel, if desired, and areasonable time forprepara’non
- for trial. : :
Inre Messmer, 52 Wn.2d at 514 (quoting In re Petrie, 40 Wn.2d 809, 246
P.2d 465 (1952)).
The remedy the state seeks in this case upon its admission that the
trial court’s banishment order violates the defendant’s right under United -

‘States Constitution, Fifth and Fourteenth A:mendmen'ts,. would have the effect

of impinging upon the defendant’s constitutional ri ght to appeal his sentence
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and his constitutional right to judicial review of sentencin'g conditions that -
- violate ‘other constitutional guarantees (in thrs case theright to freedom of
rnovement as. fonnd in Um'ted States Constitution Fdfth and Fourteenth
Amendments) The reason is that the tnal court’s d601s1on to grant a
defendant a SOS SA sentence under RCWO. 94A 670 const1tutes a s1gmﬁcant
| beneﬁt toa cnmmal defendant partlcularly a defendant subJ ect to extremely
harsh sentencrng prov151on found in RCW 9. 94A.712 as was the defendant
~inthe case atbar : | » ‘
The grantlng of a SOSSA sentence is such a s1gr11ﬁcant beneﬁt toa
" defendant that counsel for appellant is unaware of any reported or unreported :
‘ appellate case in wh10h a defendant contested the trial court de01s1on to grant
a SOSSA sentence Th1s isnot unusual as connsel is unaware. of any casein
‘whlch the trial court granted a SOSSA sentence W1thout the defendant hav1ng
- first requested its 1mpos1t10n after havrng obtarned a psycho sexual |
evaluatlon. This is what happened in the case at bar,' andf under no
circumstances does the defendant herein WiSh‘ thi’s, court to grant a new
sentencing hearing to reconsider the impositlon of the SFOSSA. sentence. The
defendant herein would rather abandon his appeal r'ather»than go to a new
sentencing hearing to reconsider the original decision to -impose a ‘SOSYSA
sentence in spite' of the fact that the trial court lmposed an obviously

unconstitutional banishment order .
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In fact Were this court to rule that the act. of contesting the validity of
a partlcular SOSSA. cond1t10n perrmtted the trial court to recons1der the
‘ 1mp051t10n of the’ SOSSA optlon then ﬂ’llS ruhng would have the effect of
e11m1nat1ng all appeals from the condltlonsvnnposed in SOSSA sentence
| because no rat1onal defendant Would ever take the chance of hav1ng his or her _,
h -SOSSA sentence revoked- through the successful appeal of an obv10usly ’
" unconst1tut10nal SOSSA condltlon Such a decision by this court would glve ’
“the sentencmg Judges carte blanche to 1rnpose any cond1t1on the court desired
regardless of 1ts const1tut1ona1 1nﬁrm1ty, knowmg that the defendant Would
never appeal the unconstrtutlonal condrtron aslongas the court stated thatbut
: forthe authonty.to impose that condrt1on the court nvould not h_ave 'authon'zed
the FSOSSFA sentence. | | S
For exarnnle a.judge contenrplating a defendant’s ‘SOSS'A sentence
request rmght well agree to that optlon 1f and only if the defendant submits
to surglcal stenhzatlon and agrees to not appeal from the 1mp051t10n of that
| condition. Similarly, a court might grant a SQSSA request if and only»if a
defendant agrees to have the words “sex offender” tattooed prominently upon
his forehead, and agrees to not appeal from that condition. Each of these
conditions (and the agreement to not appeal frorn them) would violate both
the state and federai constitutions. However, feW defendants, particularly

those faced with a sentence under RCW 9.94A.712, would refuse to submit
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to the condition and would then appeal if success in that appeal had the effect

- of revoking the SOSSA sentence Thus the effect of grantmg the state’s

' request for a new sentencrng hearmg in Wthh it could again contest the.
nnposrtron of the SOSSA sentence based solely upon the defendant’s

.successful appeal ﬁom the nnposrtlon of an 1mproper sentencmg condition

would srgmﬁcantly ch111 a _defendant s exercise of the const1tut1onal nght to
E appeal andthe right to contest: other constitutional ﬁolations by the c'ourt.-

| Once agarn the ualidity ofthi's'argurnent is illustrated hy the fact»that

in the case at bar the defendant does not w1sh to proceed W1th this appeal and

'» requests that th1s court d1srmss ﬂllS appeal 1f the result of the appeal will be

the .Vacatron of the SOSSA sentence and a remand to the trial court for anew

‘sentencrng heanng in which the court 1s agaln free to deny the request for the

: SOSSA Thus court should not contemplate taklng an action that at once |

| v101ates RAP 2.5(a), and further punishes the defendant for taklng a course

of action to vindicate his rights under the state and federal constitution.
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CONCLUSION =
“This coutt should vacate the community cuetocty cond1t10n that bans »
. the defendant from entermg into and 11v1ng in the C1ty of Castle Rock and
‘C‘owlitz County and remand the case to the tnlal court with »_instructlons to
rin}orel naanly tailorthét condition to put it within the limitations ef the
; ec')ns'titutie.n.. In the eltemaﬁve, appellant invites the COU.I‘t t.o._dibs‘miss‘.t}.lis‘ -
, appea‘l‘. | | R
' DATED this Mday of May, 2009.

Respectfully submltted

ohn A. Hays, No. 166%4\7/
y for Appellant

BRIEF OF APPELLANT - 16



APPENDIX

WASHINGTON CONSTITUTION
ARTICLE1,§3

- No person shall be deprrved of life, 11berty, or property, w1thout due '
process of law . : :
wASHli\IGToN CONSTITUTION -
ARTICLE 1, §22

Incnmlnal prosecutrons the accused shallhave thenght to appear and . |
defend in person, or by counsel, to demand the nature and cause of the -

~ accusation against him, to have a copy thereof, to testlfy in his own behalf, -
to meet the the witnesses against him face to face, to have compulsory -
process to compel the attendance of witnesses in his own behalf, to have a
speedy public trial by an impartial jury of the county in which the offense is -
charged to have been committed and the right to appeal in all cases: Provided,
The route traversed by any railway coach, train or: ;public conveyance, and the -
water traversed by any boat shall be criminal districts; and the jurisdiction of
all public offenses committed on any such railway car, coach, train, boat or
other public conveyance, or at any station of depot upon such route, shall be
in any county through which the said car, coach, train, boat or other public
conveyance may pass during the trip or voyage, or in which the tnp or voyage .

may begin or terminate. In no instance shall any accused person before final-. S

- judgment be compelled to advance money or fees to secure the rights herern_ "
guaranteed , .

UNITED STATES CONSTITUTVION,i
FIFTH AMENDMENT

No person shall be held to answer for a capital, or otherw1se infamous
crime, unless on a presentment of indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual service in
time of War or public danger; nor shall any person be subject for the same

offence to be twice put in jeopardy of life or limb; nor shall be compelled in . -

any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall pnvate property be :
taken for pubhc use, w1thout just compensation.
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UNITED STATES CONSTITUTION,
FOURTEENTH AMENDMENT
All persons born or naturallzed in the Umted State, and subject to the
Junsdlctlon thereof, are citizens of the United States and of the State wherein
~ they reside. No State shall make or enforce any law which shall abridge the
_ privileges or immunities of citizens of the United States; nor shall any State

. deprive any person of life, liberty, or property, without due process of law;
- nor deny to any person within its Junsdlctron the equal protect1on of the law :
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